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Preface 


This volume updates New Mexico Statutes Annotated, 1978 Compilation (NMSA 1978), through 
the legislation enacted at the Third Special Session of the 55th Legislature (2022 (8rd S.S.)). All 
permanent, general laws have been compiled. Other laws, such as applicability and severability 
clauses, have been noted in the annotations in the NMSA 1978 and published in the official Ses- 
sion Laws. Appropriations and bond authorizations, which are not compiled i in the NMSA 1978, 
are also published in the official Session Laws. 

The effect of amendments to the NMSA 1978 are given in brief form in a note following the 
amended section. The effective date of amendments and new laws compiled in the NMSA 1978 
appears in a note following each section. For a listing of the placement of each section of the 2022 
Session Laws, see the Tables of Disposition of Laws on NMOneSource.com. 

Laws enacted without a specific effective date, or without an emergency clause, take effect pur- 
suant to N.M. Const., Article IV, § 23 ninety (90) days after adjournment of the legislature. The 
effective date of the 2022 laws that took effect pursuant to Article IV, § 23 is May 18, 2022. 

Legislation that was compiled, but had not taken effect at the time that the 2022 laws were 
printed, appears in italics to call attention to its postponed effectiveness. The effective date of 
these sections with postponed effective dates may be found in parentheses in the section headings. 
Sections that have been repealed by the legislature with an effective date after October, 2022 are 
published with the repeal dates in the heading at the beginning of the sections. 
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CHAPTER 1 


Elections 


Art. 
1. Definitions and General Provisions, 1-1-1 to 1-1-26 
2. Election Officers and Boards, 1-2-1 to 1-2-32 
3. Precincts and Polling Places, 1-3-1 to 1-3-20 
3A. Redistricting, 1-3A-1.to 1-3A-9 
4, Registration of Electors, 1-4-1 to 1-4-50 
5. Voter Records System, 1-5-1 to 1-5-31 
6. Absentee Voting, 1-6-1 to 1-6-25 
6A. Absentee-Early Voting Act, Repealed 
6B. Uniform Military and Overseas Voters, 1-6B-1 to 1-6B-17 
6C. Intimate Partner Violence Survivor Suffrage, 1-6C-1 to 1-6C-9 
7. Political Parties, 1-7-1 to 1-7-7 
_ 8. Nominations and Primary Elections, 1-8-1 to 1-8-66 
9. Voting Machines, 1-9-1 to 1-9-22 
10. Ballots and Ballot Labels, 1-10-1 to 1-10-14 
10A. Ballot Positioning, Repealed 
11. Notices, Preparation for Elections and Election Supplies, 1-11-1 to 1-11-19 
12. Conduct of Elections, 1-12-1 to 1-12-72 
13. Post-Election Duties, 1-13-1 to 1-13-24 
14, Contests and Recounts, 1-14-1 to 1-14-25 
15. Presidential Electors, Senators, Congressmen and Expiring Terms, 1-15-1 to 1-15-23 
15A. Presidential Primary, 1-15A-1 to 1-15A-11 
> 16..Ballot Questions, 1-16-1.to 1-16-13 
17. Referendum Petitions, 1-17-1 to 1-17-14 
18. Federal Constitutional Amendments, 1-18-1 to 1-18-5 
19. Campaign Practices, 1-19-1 to 1-19-37 
19A. Voter Action, 1-19A-1 to 1-19A-17 
20. Offenses and Penalties, 1-20-1 to 1-20-23 | 
21. Federal Voting Rights Compliance, 1-21-1 to 1-21-14 
22. Local Elections, 1-22-1 to 1-22-20 
22A. School District Campaign Reporting, 1-22A-1 to 1-22A-10 
23. Mail Ballot Elections, Repealed 
24, Special Elections, 1-24-1 to 1-24-6 © 
25. Recall, 1-25-1 to 1-25-13 
26. Nonpartisan Judicial Retention, 1-26-1 to 1-26-6 


ARTICLE 1 


Definitions and General Provisions 


Sec. Sec. 

1-1-1, Election Code. 1-1-5. Voter, 

1-1-1.1. Purpose of [Election] Code. 1-1-5.1. Early voter. 

1-1-2. Headings. 1-1-5.2, Definition of a vote; machine tabulated; hand- 
1-1-2.1. Ballot box key. tallied; write-in. 

1-1-3, "Shall" and "may", 1-1-5.3, Overseas voter, 

1-1-3.1. Election cycle. 1-1-5.4, Uniformed-service voter. 

1-1-3.2, Election observer. 1-1-5,5. Power of attorney; prohibited use. 
1-1-3.3, Election-related organization. 1-1-5.6. Ballot question. 

1-1-4. Qualified elector. 1-1-5,7. County. 

1-1-4.1, Federal qualified elector, 1-1-5.8. Municipality. 
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1-1-1 ELECTIONS 1-1-2 


5.9. Proper filing officer. 
-5.10. Qualified resident. 
-5.11. Special election. 
-5.12. Statewide election. 
-5.18. United States. 
6. Recheck and recount. 
7. Residence; rules for determining. 
7.1. Residence for purpose of candidacy and signing 
of petitions; rule for determining. 
.2. Petitions; nominations; signatures to be counted. 
. Election returns. 
Recompiled, 
. Qualified political party. 
Precinct. 
. Consolidated precinct. 
Election board. 


1-1-1. Election Code. 


Sec. «=~ 
1-1- 14. Publication. 
1-1-15. Posting. 
1-1-16. Registration officer. 
1+1-16,1. Registration agent. 
1-1-16.2, New registrant. 
1-1-17. Person authorized to administer oaths. 
1-1-18. Oath includes affirmation. 
1-1-19, Elections covered by code. 
1-1-20. Major fractions. 
1-1-21, County chairman. 
1-1-22. Computation of time; deadlines. 
1-1-23. Unique identifier. 
1-1-24. Required voter identification. 
» 1-1-25. Voter information. © 
1-1-26. Petitions; nominations; requirements before 


signed by voters; invalidated petitions. 


Chapter 1 NMSA 1978 may be cited as the "Election Code", 


History: 1953 Comp., § 3-1-1, enacted by Laws 
1969, ch. 240, § 1; 1975, ch. 255, § 1.. 

Temporary provisions. — Laws 2019, ch. 212, § 283 
provided that references in the Election Code to "pre- 
cinct board", shall be deemed to be references to "election 
board", as that term is defined in Section 1-1-1838 NMSA 
1978. 

Cross references. — For provision that elections are 
to be free and open, see N.M. Const., art. IT, § 8. 

For elective franchise generally, see N.M. Const., art. 
Vil. 

For date for holding general elections, see N.M. Const., 
art. XX, § 6. 

For provision prohibiting abridging right of suffrage be- 
cause of race, color or previous servitude, see N.M. Const., 
art. XXI, § 5. 


ANNOTATIONS 


- Ballot requirements to protect public. — In an ef- 
fort to protect the public from the undesirable effects of an 
unrestrained nominating process, the legislature has seen 
fit to place certain requirements on the amount of public 
support a potential candidate must demonstrate before 
being placed on the ballot. There is no reason to suspect 
that these requirements are unreasonable. Bardacke v. 
Dunigan, 1982-NMSC-093,98 N.M. 473, 649 P.2d 1386. 


1-1-1.1. Purpose of [Election] Code. 


1927 act. — The 1927 act was a comprehensive Election 
Code, State ex rel, Abercrombie v. District Court of Fourth 
Judicial Dist., 1983-NMSC-057, 37 N.M. 407, 24 P.2d 265. 

Applicability to referendum, — Former Election 
Code, and especially Article 7 thereof relating to elec- 
tions on constitutional amendments and other questions, 
included. and applied to referendum. State v. Perrault, 
1929-NMSC-099, 34 N.M. 488, 283 P, 902, 

Secrecy and purity of ballot to be protected. 
— Constitutional and statutory provisions calculated 


_ to protect the secrecy and purity of the ballot are to re- 


ceive favorable consideration, State ex rel..Read v. Crist, 
1919-NMSC-005, 25 N.M. 175, 179 P. 629. © 

Constructions of election laws should further free 
exercise of franchise. — In construing election statutes, 
no construction of constitutional or statutory provisions 
is to be indulged which will defeat or unduly restrict or 
obstruct the free exercise of the elective franchise unless 
such is compelled by the strict letter of the law. 1963-64 
Op. Att'y Gen. No. 63-139. 

Law reviews. — For note, "Why Gunaji v. Macias Mat- 
ters to Candidates and Voters: Its Impact on New Mexico 
Election Law," see 33 N.M.L. Rev 431 (2003). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — What 
changes in voting practices or procedures must be pre- 
cleared under § 5 of Voting Rights Act of 1965 (42 USCA § 
1973c) - Supreme Court cases, 146 A.L.R. Fed. 619. 


It is the purpose of the Election Code [Chapter 1 NMSA 1978] to secure the secrecy of the ballot, 
the purity of elections and guard against the abuse of the elective franchise. It is also the purpose 
of the Election Code to provide for efficient administration and conduct of elections. 


History: 1978 Comp., § 1-1-1.1, enacted by Lae 
1979, ch. 74, § 1. 


1-1-2. Headings. 


Article and section headings do not in any manner affect the scope, meaning or intent of the 
provisions of the Election Code [Chapter 1 NMSA 1978]. : 


History: 1953 Comp., § 3-1-2, enacted by Laws 
1969, ch. 240, § 2. 
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1-1-2.1 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur. 2d Elections §§ 2,3. | 


1-1-2.1. Ballot box key. 


DEFINITIONS AND GENERAL PROVISIONS 


1-1-3.2 


29 C.J.S, Elections § 7(4). 


As used in the Election Code, "ballot box key" means: _ 
A. a physical key that opens a lock used to secure a ballot box; or 
B. the number on a numbered seal affixed to secure a ballot box. 


History: Laws 2011, ch. 187, § 3. 


1-1-3. "Shall" and "may". 


Effective dates. — Laws 2011, ch, 137, § 111 made 
ak 2011, ch. 137, § 3 effective July 1, 2011. 


As used in the Election Code [Chapter 1 NMSA 19781, "shall" is mandatory and "may" is. permis- 


sive. 
History: 1953 Comp., § 3-1-3, enacted by Laws 
1969, ch. 240, § 3. 
ANNOTATIONS 


"May" is not infrequently used interchangeably with 
"must," and, as used in former section dealing with 


1-1-3.1. Election cycle. f 


county canvass, imported an absolute obligation. Reese v. 
Dempsey, 1944-NMSC-039, 48.N.M. 417, 152 P.2d 157 (de- 
cided under former law). 


Except as otherwise provided, as used in the Election Code: 
A. | "election cycle" means the period beginning on January 1 after the last general election and 


ending on December 31 after the general election; 


B. "general election: cycle" means the period beginning on the day after the primary. election 
and ending on December 31 after the general election; and 

C. “primary election cycle" means the period beginning on January 1 after the last general 
election and ending on the day of the primary election. 


History: Laws 2003, ch. 356, § 1; 2011, ch. 137, § 4; 
2019, ch. 262, § 3. 

The 2019 amendment, effective July 1, 2019, revised 
the definition of "election cycle" as used in the Election 
Code; in Subsection A, after "beginning on", deleted "the 
day" and added "January 1", and after "ending on", de- 
leted "the day of’ and added "December 31 after"; in 
Subsection B, after "ending on", deleted "the day of" and 


1-1-3.2. Election observer. 


added "December 31 after"; and in Subsection C, after "be- 
ginning on", deleted "the day" and added "January 1". 

Temporary provisions. — Laws 2019, ch. 262, § 16 
provided that the secretary of state, in consultation with 
the attorney general, shall promulgate rules to implement 
the amendatory provisions of this act by August 1, 2019. 

The 2011 amendment, effective July 1, 2011, rede- 
fined "election cycle" and added definitions of "general 
election cycle" and "primary election cycle". 


As used in the Election Code, "election observer" means a person registered with the United 
States department of state as an international election observer or a person registered with the 
New Mexico secretary of state who is an academic wi Say in ne ee on elections and the elec- 


tion process. 


History: Laws 2011, ch. 187, § lv 


Effective:dates: — Laws 2011, ch. 137, § 111 made 
Laws 2011, ch;'187, § 1 effective July 1,:2011. - 
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1-1-3.3 ELECTIONS . 1-1-5 


1-1-3.3. Election-related organization. 


As used in the Election Code, "election-related organization" means an organization registered 
with the secretary of state that is involved in election monitoring or voter turnout activities, but 
does not include a qualified political party in an election in which the political party is represented 
on the ballot. . 


History: Laws 2011, ch. 137, § 2; 2019, ch. 212, § 1. . the Election Code; after "turnout activities," and added "but 
The 2019 amendment, effective April 3, 2019, revised does not include a qualified political party in an election in 
the definition of "election-related organization" as used in which the political party is represented on the ballot". 


1-1-4. Qualified elector. 


A. As used in the Election Code and rules promulgated by the secretary of state, "qualified elec- 
tor" means any resident of this state who is qualified to vote under the provisions of the constitu- 
tion of New Mexico and the constitution of the United States and includes any qualified resident. 

B. As used in all other statutes and rules of New Mexico, unless otherwise defined, "qualified 
elector" means a "voter" as that term is defined in Section 1-1-5 NMSA 1978. 


History: 1953 Comp., § 3-1-4, enacted by Laws ANNOTATIONS 


1969, ch. 240, § 4; 1975, ch. 255, § 2; 2011, ch. 137, § 5; . : / ‘ J 
2019, oh 212, : 9. ‘5 : ne he: Qualification of grand juror. — Grand juror did not 


Cross references. — For qualifications of voters, see have to be a properly registered voter to be a qualified 
N.M. Const., art. VII, § 1. elector, for purposes of sitting on the grand jury. State v. 
For voting age unaffected by general lowering of age of Chama Land & Cattle Co., 1990-NMCA-129, 111 N.M. 


majority to 18, see 28-6-1 NMSA 1978. 317, 805 P.2d 86. 

The 2019 amendment, effective April 3, 2019, revised A juror has only to meet the requirements of N.M. 
the definition of "qualified elector" as used in the Election Const., art. VII, § 1 to be a qualified elector under 38- 
Code; in Subsection A, added "and rules promulgated by 5-1 NMSA 1978, and therefore to be qualified to serve 
the secretary of state", and after "United States", added sche Sea ue kon ase hen pe Cattle Co., 
pe Loe ag any qualified resident"; and added Subsec een. Fur. 20, ALR, and Ld Soleclerences. 2 Wen 

The 2011 amendment, effective July 1, 2011, defined en's suffrage amendment to federal or state constitution 
"qualified elector" as a resident of New Mexico. as affecting pre-existing constitutional or statutory provi- 

Compiler's notes. — A three-judge federal district sions which limited rights or duties to legal or male vot- 


court sitting in Trujillo v. Garley, U.S. Dist. Ct., Civ. A. ers, 71 A.L.R. 1832, 157 A.L.R. 461. F) 
No. 1358, entered a declaratory.judgment on August 11, Validity of governmental requirement of oath of alle- 
1948, that Indians in New Mexico are entitled to vote, the giance or loyalty, 18 A.L.R.2d 268. 


former provisions of the New Mexico constitution to the 29 C.J.S. Elections § 1(7). 


contrary notwithstanding. The case was not appealed, 


1-1-4.1. Federal qualified elector. 


As used in the Election Code, "federal qualified elector" means: 
A. auniformed-service voter; or 
B. an overseas voter. 


History: Laws 2015, ch. 145, § 1. Effective dates. — Laws 2015, ch. 145, § 103 made 
Laws 2015, ch. 145, § 1 effective July 1, 2015. 


1-1-5. Voter. 


As used in the Election Code, "voter" means any qualified elector or federal qualified elector who 
is registered to vote under the provisions of the Election Code. 


History: 1953 Comp., § 38-1-5,.enacted by Laws The 2015 amendment, effective July 1, 2015, removed 
1969, ch. 240, § 5; 2011, ch. 137, § 6; 2015, ch. 145, § 4; the specific reference to overseas voter, the meaning of 
2019, ch. 212, § 38. which is included in the definition of federal qualified 

The 2019 amendment, effective April 3, 2019, revised elector; after "any qualified elector", added "or", and after 
the definition of "voter" as used in the Election Code; after "federal qualified elector", deleted "or overseas voter". 


"registered", and added "to vote". 
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The 2011 amendment, effective July 1, 2011, included elector, for purposes of sitting on thé grand jury. State v. 
federal qualified voters and overseas voter in the defini- Chama Land & Cattle Co., 1990-NMCA-129, 111 N.M. 
tion of "voter". 317, 805 P.2d 86, 


ree Jur, 2d, A.L.R. and C.J.S. references. — Incom- 


ANNOTATIONS petents: voting rights of persons mentally incapacitated, 
Qualification of grand juror. — Grand juror did not 80 A.L.R.3d 1116. 
have to be a properly registered voter to be a qualified 29 C.J.S. Elections § 1(8). 


1-1-5.1. Early voter. 


As used in the Election Code [Chapter 1 NMSA 1978], "early voter" means a vee who votes in 
person before election day, and not by mail. 


History: Laws 2008, ch. 357, § 7. art. IV, $ 23, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2003, ch. 357 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


1-1-5.2. Definition of a vote; machine tabulated; hand-tallied; write-in. 


A. Fora paper ballot that is machine-tabulated on a vote tabulation system certified for use in 
this state, a vote shall be counted if the: 
(1) voter's selection of a candidate or answer to a ballot question ‘is indicated in the voting 
response area of the paper ballot; and 
(2) ballot is marked in accordance with the instructions for that ballot type. 
B. For a paper ballot that is hand-tallied, a vote shall be counted if: 
(1) the ballot is marked in accordance with the instructions for that ballot type; 
(2) the preferred candidate's name or answer to a ballot question is circled; 
(3) there is a distinct marking, such as a cross or check, within the voting response area 
for the preferred candidate or answer to a ballot question; or 
(4) the presiding judge and election judges hand-tallying the ballot unanimously agree 
that the voter's intent is clearly discernable. 
C. For a paper ballot that is machine-tabulated or hand-tallied and that contains a write-in 
vote, the write-in vote shall. be counted if the name is: 
(1) the name of a declared write-in candidate for that office and position and is on the 
proper line provided for a write-in vote for that office and position; and 
(2) written as first and last name; first name, middle name or initial and last name; one or 
two initials and last name; or last name alone if there is no other declared write-in candidate for 
the office or position that is the same or so similar as to tend to confuse the candidates! identities; 
provided that: 

(a) when the presiding judge and election judges reviewing the write-in vote unani- 
mously agree that the voter's intent is clearly discernable, an abbreviation, misspelling or other 
minor variation in the form of the name of a declared. write-in candidate shall be accepted as a 
valid vote; and 

(b) as used in this subsection, "write-in" and "written" do not include the imprinting 
of any name by stamp or similar method or device or the use of a stencil or a preprinted sticker or 
label. 


History: Laws 2003, ch. 356, § 9; 2005, ch. 270, § 58; electronic vote tabulating system, optical scan vote tabu- 
2007, ch. 337, § 11; § 1-9-4.2, recompiled as § 1-1-5.2 by lating system or high-speed central count vote tabulator 
Laws 2010, ch. 28, § 21; 2019, ch. 212, § 4. consists of a" and added "that is machine-tabulated on 

Recompilations. — Laws 2010, ch. 28, § 21 recernlad a vote tabulation system certified for use in this state, a 
former 1-9-4.2 NMSA 1978 as 1-1-5.2 NMSA 1978, effec- vote shall be counted if the", added paragraph designa- 
tive March 8, 2010. tions "(1)" and "(2)", and in Paragraph A(2), added "bal- 

The 2019 amendment, effective April 3, 2019, re- lot is"; in Subsection B, Paragraph B(3), after "there is 
vised the definition of a vote; in the section heading, de- a", added "distinct marking, such as a", in Paragraph 
leted "counting of", and added "machine-tabulated", and B(4), after "judges", deleted "for the precinct" and added 
deleted "ballots" and added "write-in"; in Subsection A, "hand-tallying the ballot"; and added Subsection C. 


deleted "A vote for" and added "For", deleted "used on an 
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n ANNOTATIONS 0 with graphical examples of ballots with unconventional 
otis ; markings, accompanied by rules about how to interpret 
Hand-tallied ballots. — This section, as implemented such marks, is constitutional on its face. State of N.M. ex 


by the regulations of the secretary of state which lay out rel. League of Women Voters v, Herrera, 2009-NMSC-003, 
detailed. guidelines for determining what kinds of ballot 145 N.M, 563, 208 P.3d 94. 


marks should and should not constitute a legal vote along 


1-1-5.3. Overseas voter. 


As used in the Election Code, "overseas voter" means an individual who is a United States citi- 
zen, who is outside the United States and who: . 

A. is temporarily absent from the individual's ses ea in this state; 

B. before leaving the United States, was last eligible to vote in this state and, except for a fate 
residency requirement, otherwise satisfies this state's voter eligibility requirements; 

C. before leaving the United States, would have been last eligible to vote in this state had the 
voter then been of voting age and, except for a state residency requirement, otherwise satisfies this 
state's voter eligibility requirements; or 

D,. was born outside the United States, is not otherwise described\in this section and, except 
for a state residency requirement, otherwise satisfies this state's voter eligibility requirements, if: 

(1) the last place where a parent or legal guardian of the individual was, or would have 
been, eligible to vote before leaving the United States is within this state; and 
(2). the individual has not previously registered to vote in any other state. 


History: Laws 2015, ch. 145, § 2. . Effective dates, — Laws 2015, ch..145, § 103 made 
Laws 2015, ch. 145, § 2. effective July 1, 2015. 


+ 


1-1-5.4. Uniformed-service voter. 


As used in the Election Code, "uniformed-service voter" means an individual who is a United 
States citizen, whose voting residence is in this state, who otherwise satisfies this state's voter 
eligibility requirements and who is: | 

A: .a member of the active or reserve components of the army, navy, air force, marine corps or 
coast guard of the United States who is on active duty and who by reason of that active duty is 
absent from the state;) 

B. a member of the merchant marine, tine commissioned corps of the pitbitib Hdaltle service, the 
astronaut program of the national aeronautics and space administration or the commissioned 
corps of the national oceanic and atmospheric administration of the United States and who by 
reason of that service is absent from the state; 

C. amember on activated status of the national guard or sti militia and who by reason of 
that active duty is absent from the member's county of residence; or 

D. a spouse or dependent ofa member referred to in Subsection A, B or C 6f this section and 
who, by reason of active duty or service of the member, is absent from the state; provided the 
spouse or dependent is an individual recognized as a spouse or dependent by the entity under 
which the member is serving. 


History: Laws 2015, ch. 145, § 3. Effective dates. — Laws 2015, ch. 145, § 103 made 
Laws 2015, ch. 145, § 3 effective July 1, 2015. 


1-1-5.5. Power of speuestaid prohibited use. 


A power of attorney or other form of proxy is not valid for use by a person in any procedure or 
transaction concerning elections, including voter registration, petition signature, voter-registration 
cancellation, absentee ballot requests or voting another person s ballot. - 


History: Laws 2015, ch. 145, § 5. ‘aid - “Hftective Alen — Laws 2015, ch. 145, § 103 made 
Laws 2015, ch. 145, § 5 effective July 1, 2015. 
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1-1-5.6. Ballot question. 


As used in the Election Code, "ballot question" means ‘a question submitted to the voters of the 
state or a local government on a ballot pursuant to the provisions of the Election Code and does 
not include a candidate nomination, election contest or nonpartisan judicial retention election. 


History: Laws 2019, ch. 212, § 10. : 6 . Emergency clauses, — Laws 2019, ch. 212, § 286 con- 


tained an emergency clause and was approved April 3, 
2019. 


1-1-5.7. County. 


As used in the Election Code, "county" means a county in this state, including a combined city 
and county corporation, incorporated county, urban county or single urban government. 


BS 


History: Laws 2019, ch. 212, § 11. IG .Ad9 Emergency clauses. — Laws 2019, ch. 212, § 286 con- 
tained an emergency clause and!was approved April 3, 
2019. 


1-1-5.8. Municipality. ) 


As used in the Election Code, "municipality" means an incorporated city, town or village, whether 
incorporated under general act, special act, special charter or territorial charter, but does not mean 
a combined city and county corporation, an incorporated county or a single urban government. 


History: Laws 2019, ch. 212, $12. © Emergency clauses. — Laws 2019, ch. 212, § 286 con- 


' tained an emergency clause and was approved April 3, 
2019. 


1-1-5.9. Proper filing officer. 


As used in the Election Code, "proper filing officer" means, for the purposes of filing: 

A. reports required by the Campaign Reporting Act [1-19-25.through 1-19-36 NMSA 1978] and 
the School District Campaign Reporting Act [1-22A-1 through 1-22A-10 NMSA 1978}, the secre- 
tary of state; 

B.- declarations of candidacy and candidate qualification documents by any candidate for state- 
wide or federal office; the secretary of state; and 

-C. . declarations of candidacy’ and candidate qualification documents ae all other candidates, 
tha county clerk of the ound in which the candidate resides. 


History: Laws 2019, ch. 212, § 14. Emergency clauses. — Laws 2019, ch. 212, § 286 con- 
. tained an emergency clause and was approved April 3, 
2019, 


1-1-5.10. Qualified resident. 


As used in the Election Code, "qualified resident" means an individual who is under the age of 
eighteen and, except for the age requirement, otherwise satisfies the state's voter a epinness re- 
quirements as a qualified elector or a federal qualified elector. 


History: Laws 2019, ch. 212, § 15. , Emergency clauses. — Laws 2019, ch. 212, § 286 con- 
if no 4 th tained an emergenay clause and was approved pa 3, 
2019. 
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1-1-5.11. Special election. 


ELECTIONS 


1-1-6 


As used in the Election Code, "special election" means an election at which only ballot sabia itch 
are considered and that is held at'a time other thana Rlegieeradle election. 


History: Laws 2019, ch. 212, § 16. 


1-1-5.12. Statewide election. 


Emergency clauses. — ees 2019, ch. 212, § 286 con- 
tained an emergency clause and was approved April 3, 
2019. 


As used in the Election Code, "statewide election" means: 


A. a general election; 
B. a political party primary; 
C. aregular local election; or 


D. with respect to the applicable counties and precincts, an election called to fill a vacancy in 


the office of United States representative. 


History: Laws 2019, ch. 212, § 17. 


1-1-5.13. United States. 


Emergency clauses. — Laws 2019, ch. 212, § 286 con- 
tained an emergency clause and was approved April 3, 
2019. 


As used in the Election Code, "United States" means the several states and the District of Co- 
lumbia, but does not mean Puerto Rico, the United States Virgin Islands or any territory or‘insu- 
lar possession subject to the jurisdiction of the United States. 


History: Laws 2019, ch. 212, § 18. 


1-1-6. Recheck and recount. 


Emergency clauses. — Laws 2019, ch. 212, § 286 con- 
tained an emergency clause and was approved April 3, 
2019. 


As used in the Election Code [Chapter 1 NMSA 1978]: 

A. "recheck" pertains to electronic vote tabulating systems and means a verification procedure 
whereby a printout of the electronic record of votes cast in an election is made from each electronic 
memory device in the electronic vote tabulating system and the results are compared with the 


results shown on the official returns; and 


B. "recount" pertains to all paper ballots, including absentee ballots, provisional paper hallow’ 
optical scan paper ballots and any other paper ballot and means a verification procedure hey 
the voters' selections for an office are retallied and the results compared with the results shown on 


the official returns. 


History: 1953 Comp., § 3-1-5.1, enacted by Laws 
1977, ch. 222, § 1; 2005, ch. 270, § 8; 2007, ch. 337, § 3; 
2009, ch. 150, § 1. 

The 2009 amendment, effective June 19, 2009, in 
Subsection B, after "pertains to", deleted "emergency" 
and added "all"; after "paper ballots", added "including"; 
deleted "retabulated by feeding the ballots into an elec- 
tronic vote tabulating system, and the voters' selections 
on ballots that cannot be read by the system are counted 
by hand" and added the word "retallied". 

The 2007 amendment, effective July 1, 2007, amended 
Subsection A to define "recheck" as pertaining to elec- 
tronic vote tabulating systems; and Subsection B to define 
"recount" to include a verification procedure whereby vot- 
ers' selections are retabulated by feeding the ballots into 
an electronic vote tabulating system. 
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The 2005 amendment, effective July 1, 2005, in Sub- 
section A, changed "voting machines" to "electronic vot- 


ing systems’; deleted the former provision that "recheck" 


means a verification procedure where the center counter 
compartment door of the voting machine is opened; pro- 
vided that "recheck" means the verification procedure 
where a printout of the electronic records of votes cast in 
an election is made from each electronic memory device in 
the electronic voting system; deleted the former provision 
that the results of the balloting as shown on the counters 
of the machine are compared with the official returns; and 
in Subsection B, defined "recount" to include provisional 
paper ballots, optical scan paper ballots, voter verifiable 
and auditable paper ballots, paper ballots printed by elec- 
tronic voting systems and any other paper ballot; deleted 
the former provision that "recount" means a retabulation 
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and retallying of individual ballots; and defined "recount" ANNOTATIONS 

to mean a verification procedure whereby the voters! se- yt ; a 
lection on the paper ballot may be counted by hand and Examination of write-in scrolls constitutes a "re- 
the results compared to the official returns. Ter check," and is covered by 1-14-14 NMSA 1978. Weldon v. 


Sanders, 1982-NMSC-136, 99 N.M. 160, 655 P.2d 1004, 


1-1-7, Residence; rules for determining. 


For the purpose of determining residence for voting, the place of residence is severtioa! by the 
following rules: 

A. the residence of a person is that place in n which his habitation i is fixed, and to which, when- 
ever he is absent, he has the intention to return; 

B. . the place where a person's family resides is presumed to be his place.of residence, but a 
person who takes up or continues his abode with the intention of remaining at a place other than 
where his family resides is a resident where he abides; 

C, achange of residence is made only by the act of removal joined with the intent to remain in 
another place. There can be only one residence; | 

D. a person does not gain or lose residence solely by reason of his presence or absence while 
employed in.the service of the United States or of this state, or while a student. at. an institution of 
learning, or while kept in an institution at public expense, or while confined in a public prison or 
while residing upon an Indian or military reservation; | 

E. no member of the armed forces of the United States, his spouse or his dependent i is a resi- 
dent of this state solely by reason of being stationed in this state; 

F. a person does not lose his residence if he leaves his home and goes to another aia state 
or place within this state for temporary. purposes only and with the intention of returning; 

‘G. a person does not gain:a residence in a place to which he comes for temporary purposes only; 

H. a person loses his residence in this state if he yotes in another state in an election requiring 
residence in that state, and has not upon his return regained his residence in this state under the 
provisions of the constitution of New Mexico; 

I. "residence" is computed by not including the day on which the person's residence ¢ commences 
and by including the day of the-election; 

J. person does not acquire or lose residence by marriage only. 


History: 1953 Comp.,.§ 3-1-6, enacted by Laws permanent residence, even though he maintained a home 
1969, ch. 240, § 6; 1978, ch. 70, § 1, in Rio Arriba county where he resided with his wife and 
Cross references, — For residence not: acquired or lost two children. Apodaca v. Chavez, 1990-NMSC-028,, 109 

- by presence or absence in federal or state service or as N.M. 610, 788,P.2d 366. 
student, see N.M. Const., art. VII, §.4. big Circumstantial evidence of intent to reside suffi- 
cient. — It is obviously difficult to prove an intent to re- 
ANNOTATIONS side by direct evidence. Circumstantial evidence of intent 


is sufficient if it can be said that it amounts to, substan- 
tial evidence. State ex rel. Huning v. Los Chavez Zoning 
Comm 'n., 1982-NMSC-024, 97 N.M. 472, 641 P.2d 503, 
rev'g 1979-NMSC-088, 93 N.M. 655, 604 P.2d 121. 
Change of residence is accomplished only by the act of 
moving to another place coupled with the intent to remain 
he must "remove" to the place - before his Voting resi- in the other place. Kiehne v. Atwood, 1979-NMSC-098, 93 
dence can be changed to that place. Klumker v. Van Allred, N.M. 657, 604 P.2d 123. ak ; ; 
1991-NMSC-045, 112'N.M. 42, 811 P2475... - , Residence for voting similar to residence for jury 
Loss of residence status. — A person who physically service. — There isa similarity between residence for 
leaves the county where he has resided and then votes or’ the purpose of voting and residence for the purpose of 
qualifies to vote outside that county loses his residence serving as a juror. State v. Watkins, 1979-NMCA-003, 92 


in that county for voting purposes. Klumker v. Van Allred, N.M, 470, 590 P.2d 169. 


Establishing physical presence. — Under Subsec- 
tions C and H of this section, a person who does not have 
a sufficient physical presence in a place to qualify that 
place as an abode or a habitation (i.e., as a place where 
the person lives or/resides, even if only part-time) must 
establish such a physical ‘presence in the place - that is, 


1991-NMSC-045, 112 N.M. 42, 811 P.2d.75. Right of Indian to vote. — There is nothing in the 
Multiple eat oe nauiie nt precluded, — This sec- constitution or the statutes which prohibits an Indian 
tion and 1-1-7.1 NMSA 1978 merely codify the supreme from voting in a proper election; provided he fulfills the 


M 1 statutory requirements required of any other voter. Mon- 

TOES NDIBO-D82 T-NAL ERE ben PU at ar 4am toyav. Bolack, 1962-NMSC-073, 70 NM. 196, 372 P.2d 387, 
preclude the possibility of multipleresidences. Apodaca v. Reservation deemed bt esidence for voting pur: 
Chavez, 1990-NMSC-028, 109 N.M. 610, 788 P.2d 366. poses. — A reservation lying within geographic bound- 
Family home as permanent residence. — Political aries of the state is a part of the state, and residence for 
candidate's Santa Fe county family home remained his voting purposes, within the meaning’ of the constitution, 
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follows. Montoya v. Bolack, 1962-NMSC-073, 70 N.M. 196, 
372 P.2d 387. ; 

Polling places may be placed on reservations. — 
Inasmuch as there is residence on a reservation for voting 
purposes, there is no prohibition to the location of polling 
places thereon. Montoya v. Bolack, 1962-NMSC-073, 70 
N.M. 196, 372 P.2d 387. 

Vote cast outside residence of voter is void; it must 
be cast in person in the precinct in which the voter has 


resided for the preceding 30 days. State ex rel, Bd. of Cnty. . 


Comm'rs v. Board of Cnty. Comm'rs, 1954-NMSC-124, 59 
N.M. 9, 277 P.2d 960; Arledge v. Mabry, 1948-NMSC-047, 
52.N.M. 308, 197 P.2d 884. 

Franchise cannot be conferred on nonresident, 
— Former statute purporting to make residents living 
on condemned lands residents of New Mexico in the 
constitutional sense did not aid person living on con- 
demned lands at Los Alamos project, since legislature 
could not constitutionally confer the elective franchise 
on persons whose legal status was that of a nonresi- 
dent. Arledge v. Mabry, 1948-NMSC-047, 52 N.M. 308, 
197 P.2d 884. 


Candidate to file in district where he resides. —In — 


order for a candidate for county commission or state rep- 
resentative to qualify for those offices, he must file in the 
district where he resides. 1966 Op. Att'y Gen. No. 66-30. 

Change of residence by candidate. — In order to 
run in a certain district, a candidate can change his resi- 
dency at any time up to the filing date, so long as the leg- 
islative district is in the same county. 1966 Op. Att'y Gen, 
No. 66-30. 

Those residing on former public domain land 
may exercise elective franchise in both state and fed- 
eral elections, since the state retained jurisdiction over 
the area not inconsistent with federal use. 1964 Op. Att'y 
Gen. No. 64-123, 

No residence on purchased without consent of 
state. — Those people residing on land obtained by the 
United States through the constitutional method may not 
establish their residency so as to become electors; those 
residing on lands obtained by purchase without obtaining 
the consent of the state are in a similar position. 1964 Op. 
Att'y Gen. No. 64-123. ; 

Establishing residence. — "Residence" for voting 
and election purposes is established initially by actual 
residence and intent to make that place a home. After 
"residence" is thus established, the person may move 
elsewhere, and if he intends to return, his "residence" 
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for voting and election purposes remains as established. 
1955-56 Op. Att'y Gen. No. 56-6445. 

For those residing upon lands within military 
installations which formerly were part of public 
domain, "residence" for voting purposes could be estab- 
lished thereon. The reasoning behind this conclusion is 
that the state of New Mexico, as to these lands, exercised 
concurrent jurisdiction with the federal government even 
though title was held by the federal government. 1955-56 
Op. Att'y, Gen. No, 56-6425. 

Term "residence" has been defined as being synony- 
mous with home or domicile denoting the permanent 
dwelling place to which a party, when absent, intends to 
return and also as,"that place wherein he legally resides 


and has his domicile and from which, when temporar- 


ily absent, he intends to return." 1955-56 ec Att'y Gen, 
No. 55-6208. » 
No residence for those on lands over which fed- 


which the United States covariant has acquired exclu- 
sive control, except for the purpose of service of civil and 
criminal process, no residence can be acquired for the pur- 
pose of voting. 1953-54 Op. Att'y Gen. No, 53-5841. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am, 


dur, 2d Blectiona § 163 et seq. 


Significance of place where one votes or coats to vote 
on question as to his domicile or residence for other pur- 
poses, 107 A.L.R. 448. 

Residence or inhabitancy within diatwae or other politi- 


_ cal unit for which he is elected or appointed as a necessary 


qualification of officer or candidate, in absence of express 
provision to the effect, 120 A.L.R. 672. 

Military service, voting by-persons in, 140 A.L.R. 1100, 
147 A.L.R. 14438, 148 A.L.R. 1402, 149 A.L.R. 1466, 150 
A.L.R, 1460, 151 A.L.R. 1464, 152 A.L.R. 1459, 153 A.L.R. 
1434, 154 A.L.R. 1459, 155 A.L:R, 1459; 

Domicile or residence of person in the armed forces, 149 
A.L.R. 1471, 150 A.L,.R. 1468, 151 A.L.R. 1468, 152 A.L.R. 
1471, 153 A L.R. 1442, 155 A. L.R. 1466, 156 A. L.R. 1465, 
157 A.L.R. 1462, 158 A. L.R. 1474. 

State voting rights of residents of federal military es- 
tablishment, 34 A.L.R.2d 1193. 

Absentee voters' laws: validity of, 97 A.L.R.2d 218. 

Absentee voters' laws: construction and effect of, 97 
A.L.R.2d 257, 

Residence or domicile of student or tedcher for purpose 
of voting, 98 A.L.R.2d 488, 44 A.L.R.3d 797. 

29 C.J.S. Elections §§ 19 to 25. 


1-1-7.1. Residence for purpose of candidacy and signing of petitions; 


rule for determining. 


*For the purpose of determining the residence of a person desiring to be a candidate for the 
nomination or election to an office under the provisions of the Election Code [Chapter 1 NMSA 
1978] or for the purpose of determining the residence of any signer of a petition required by the 
Election Code, permanent residence shall be resolved in favor of that place shown on the per- 
son's certificate of registration as his permanent residence, provided the person resides on the 


premises. 


History: 1978 Comp., § 1-1-7.1, enacted by Laws 
1979, ch. 378, § 1; 1985, ch. 207, § 1; 1993, ch. 314, § 1; 
1993, ch. 316, § 1. 

Cross references. — For rules for determining resi- 
dency for voting, see 1-1-7 NMSA 1978. 

For elections covered by this chapter, see 1-1-19 NMSA 
1978. 

1993 amendments, — Identical amendments to this 
section were enacted by Laws 1993, ch. 314, § 1 and Laws 
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1993, ch. 316, § 1, both effective June 18, 1993, which sub- 
stituted "certificate" for "affidavit" near the end of the sec- 
tion. The section was set out as amended by Laws 1993, 
ch. 316, § 1. See 12-1-8 NMSA 1978, 


ANNOTATIONS 


Multiple residences not precluded. — This sec- 
tion and 1-1-7 NMSA 1978 merely codify the supreme 
court's pronouncement in State ex rel. Magee v, Williams, 
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1953-NMSC-082, 57 N.M. 588, 261 P.2d 131, and do not in Rio Arriba county where he resided with his wife and 
preclude the possibility of multiple residences. Apodaca two children. Apodaca v. Chavez, 1990-NMSC-028, 109 
v, Chavez, 1990-NMSC-028, 109 N:M. 610, 788 P.2d 866. N.M. 610, 788 P.2d 366, 

Family home as permanent residence. — Political Am. Jur. 2d, A.L.R. and C.J.S. references. — 26.Am. 
candidate's Santa Fe county family home remained his Jur. 2d Elections §§ 255 et seq., 267 et seq. 


permanent residence, even though he maintained a home 29 C.J.S, Elections §§ 110, 114, 130. 


1-1-7.2. Petitions; nominations; signatures to be counted. 


A. A person who signs a nominating petition shall sign only one petition for the same office 
unless more than one candidate is to be elected to that office, and in that case, a person may sign 
not more than the number of nominating petitions equal to the number of candidates to be elected 
to the office. 

B. A person who signs a nominating petition shall indicate the person's, registration address. If 
the person does not have a standard street address, the person may provide the mailing address as 
shown on the person's certificate of registration. 

C. A signature shall be counted on a nominating petition unless there is evidence presented 
that the petition does not provide the information required by the nominating petition for each 
person signing or the person signing: 

(1) is not a voter of the state, district, county or area to be represented by the office for 
which the person seeking the nomination is a candidate; 
| (2) has signed more than one petition for the same office, except as provided in Subsection 
A of this section, and if the person has signed more than one petition for the same office and in 
the same election cycle, none of the challenged signatures from that person shall count toward the 
total number of signatures required for any candidate for that office; 

(3), has signed one petition more than once, in which case only one signature from that 
person shall count toward the total number of signatures required for that candidate for office; 

(4) ina primary election, is not of the same political party as the candidate named in the 
nominating petition as shown by the signer's certificate of registration; or 

(5) is not the person whose name appears on the nominating petition. 

D. The procedures set forth in this section shall be used to validate signatures on any petition re- 
quired by the Election Code, except that Paragraph (4) of Subsection C of this section shall not apply 
to petitions filed by unaffiliated candidates or petitions filed by candidates of minor political parties. 


History: 1953 Comp., § 3-8-24.2, enacted by Laws provided paragraph designations for each item that must be 
1973, ch: 228, § 5;-1975, ch. 255, § 109; 1975, ch, 295, § listed at the top of a nominating petition, in Paragraph D(2), 
16; 1979, ch. 378, § 7; 1985, ch. 207, § 8; 1998, ch. 314, § after "the candidate's name", deleted "the candidate's ad- 
47; 1998, ch. 316, § 47; 1999, ch. 267, § 27; 2011, ch. 187, § dress, the candidate's county of residence and", in Paragraph 
58; 2017, ch. 101, § 10; 1978 Comp., § 1-8-31 recompiled D(8), after "office sought by the candidate", deleted "which 


and amended as § 1-1-7.2 by Laws 2019, ch. 212, § 9. shall include", and added "and", in Paragraph D(4), after "the 

Recompilations. — Laws 2019, ch. 212, § 9 recompiled district", deleted "or division", after "office sought", added 
and amended former 1-8-8381 NMSA 1978 as 1-1-7,2 NMSA "or", and after "if', deleted "applicable" and added "the office 
1978 effective April 3, 2019. sought is a judicial division office within a judicial district, 

The 2019 amendment, effective April 3, 2019, revised the judicial division number"; designated the last sentence in 
the procedures for counting signatures on a nominating former Subsection D as Subsection E and redesignated for- 
petition; in the section heading, deleted "Nominating peti- mer Subsection E as Subsection’ F; in Subsection HE, added 
tion” and added "Petitions; nominations"; in Subsection C, "With or without a showing of fraud or reasonable opportu- 
after "evidence presented that", added "the petition does not nity for fraud", after "invalid if any of the", deleted "preced- 
provide the information required by the nominating peti- ing", after "information", added "required by Subsection D of 
tion for each person signing or", deleted former Paragraph this section", after "not listed", added "on the petition", and 
C(1) and redesignated former Paragraphs C(2) and C(8) as after "if any of the", deleted "preceding" and added "required"; 
Paragraphs C(1) and C(2), in Paragraph C(2), after "Subsec- and in Subsection F, after "except that", deleted "Paragraphs 
tion A of this section", deleted "or has signed one petition (1) and (5)""and added "Paragraph (4)". 
more than once" and added the remainder of the paragraph, The 2011 amendment, effective July 1,2011, added Sub- 
added a new Paragraph C(3), in Paragraph C(4), added "in section D to list the information that is required to be listed 
a primary election"; and deleted former Subsections D and on the nominating petition before it is signed by a voter. 
E and redesignated former Subsection F as Subsection D. The 1999 amendment, effective June 18, 1999, added 

The 2017 amendment, effective June 16, 2017, changed Subsection B, and redesignated subsequent subsections ac- 
the requirements for the invalidation of nominating petitions; cordingly; in Subsection C, added Paragraph (1), redesig- 
in the catchline, deleted "Primary Election Law"; in Subsec- nated subsequent paragraphs accordingly, and added the 
tion C, deleted Paragraph C(1), which stated "was not a regis- language ending "the person is qualified" at the beginning 
tered member of the candidate's political party ten days prior of Paragraph (2); and added the exception to Subsection D. 
to the filing of the nominating petition", and redesignated The 1993 amendment, effective June 18, 1993, substi- 
the succeeding paragraphs accordingly; in Subsection D, tuted "certificate" for "affidavit" in Subsection B(3). 
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ANNOTATIONS 


Burden of proof. — The burden is on the challenger to 
demonstrate that specific signatures should not be counted 
in a primary election nominating petition, Ruiz v. Vigil- 
Giron, 2008-NMSC-063, 145 N.M. 280, 196 P.3d 1286. 

Failure to fill in entire line. — This section does not 
include as a reason for disqualification the failure to fill in 
all blanks in a nominating petition. Simmons v. McDan- 
iel, 1984-NMSC-049, 101 N.M. 260, 680 P.2d 977 deme’ 
prior to 1999 amendment). 

Scope of section. — Although the title of this 
section is "Primary Election Law; nominating petition; 
signatures to be counted," it is obvious from the explicit 
language of Subsection C [now Subsection D] that the 
legislature intended this section to apply to all petitions 
required by the' Election Code, including ballot access 


1-1-8, Election returns. 


petitions. Workers World Party v. Vigil-Giron, 693 F. rm 
989 (D.N.M. 1988). 

Variance between petition and tégistrntiont an 
This section does not include as a reason for disqualifica- 
tion the failure to provide on the petition the signatory's 
name or address printed as registered. Therefore, where'a 
county clerk automatically excluded signatures of regis- 
tered voters whose names and addresses on the petitions 
varied somewhat or differed from their affidavits of regis- 
tration, there was a failure to comply with the statutory 


» requirements. Workers: World Party v. Vigil-Giron, 693 F. 


Supp. 989 (D.N.M, 1988)... 

Signature to contain address, etc., to be valid. — 
Any signature on a nominating petition not containing 
the address, county and precinct number of the elector is 
invalid. 1951-52 Op. Att'y Gen. No, 52-5486 (opinion ren- 
dered under former law). 


As used in the Election Code [Chapter 1 NMSA 1978], "election returns" means the certificate of 
the precinct board [election board] showing the total number of votes cast for each candidate, or for 
or against each proposed constitutional amendment or other question, and may include statements 
of canvass, signature rosters, poll books, tally books, machine printed returns and, in any canvass of 
returns for county candidates, the original certificates of registration in the possession of the county 
clerk, together with the copies of certificates of registration in the office of the county clerk. 


History: 1953 Comp., § 3-1-7, enacted by Laws 
1969, ch. 240, § 7; 1977, ch. 222, § 2; 1993, ch. 314, § 2; 
1993, ch. 316, § 2. ' 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election board", 
as that term is defined in Section 1-1-18 NMSA 1978. 

1993 amendments. — Identical amendments to this 
section were enacted by Laws 1993, ch. 314, § 2 and Laws 
1993, ch. 316,-§ 2,:both effective June 18, 1998, which sub- 
_ stituted "certificates" for "affidavits" following "original" 
and "copies of certificates" for "duplicate affidavits". The 
section was set out as amended by Laws 1993, ch. 316, § 2. 
See 12-1-8 NMSA 1978. 


1-1-9. Recompiled. 
Recompilations. — Laws 2011, ch. 1387, § 48 recom- 


piled and amended 1-1-9 NMSA 1978 as 1-7-7 NMSA 
1978, effective July 1, 2011. 


1-1-10. Qualified political party. 


ANNOTATIONS © 


Actual ballots not included. — The county canvass- 
ing board is limited by 1-13-4 and 1-13-5 NMSA 1978 to ex- 
amining only the "election returns," This does not include 
the actual ballots. Weldon v, Sanders, 1982-NMSC-136, 99 
N.M. 160, 655 P.2d 1004. 

Copies of registration lists not included. — Under 
former Election, Code, definition of "returns" did not in- 
clude certified copies of registration lists filed with secre- 
tary of state. Chavez v. Hockenhull, 1934-NMSC-093, 39 
N.M. 79, 39 P.2d 1027. 

Poll lists and tally sheets were considered part of 
returns for.purposes of former provisions dealing with 
correction of returns and county canvassing board certifi- 
cates by order of state.canvassing board, Chavez v. Hock: 
enhull, 1934-NMSC-098, 39 N.M.:79, 89 P.2d 1027: 

Am, Jur, 2d, A.L.R. and C.J.S. references, — Injunc- 
tion against canvassing of votes and declaring result of 
election, 1 A.L.R.2d 588; 


As used in the Election Code [Chapter 1 NMSA 1978], "qualified political party" means ‘a politi: 
cal party that has complied with the provisions of Section 1-7-2 NMSA 1978. 


History: 1953 Comp., § 3-1-9, enacted by Laws 
1969, ch. 240, § 9; 1977, ch. 222, § 3; 1981, ch. 140, § 1; 
1989, ch. 392, § 1. 


1-1-11. Precinct. 


As used in the Election Code, ' BIRCTDCL means a designated division of a county for election and 


redistricting purposes. 


ere} 
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History: 1953 Comp., § 3-1-10,\enacted by Laws 
1969, ch. 240, § 10; 2019, ch. 212, § 5. 


Cross veferences. _ For nature of precinct, see 1-3-1 


NMSA 1978. 
The 2019 amendment, effective April 3, 2019, revised 
the definition of "precinct" as used in the Election Code; af- 


ter "county for election", added "and redistricting", and after © 


"purposes", deleted the remainder of the section, which re- 
lated to a-polling place and precinct board for each precinct. 


1-1-12. Consolidated precinct. 


ANNOTATIONS 


Polling place required. — Ifa precinct, or any por- 
tion thereof, is involved in any election whatsoever in this 
state, at least one polling place must be provided therein, 
and all of the voters in that precinct involved in the elec- 
tion must be permitted and required to vote in that poll- 
ing place. 1953-54 Op. Att'y,Gen. No. 54-6067 (opinion 
rendered under former law). 


A: As used in the Election Code, "consolidated precinct" means a single precinct or the combi- 
nation of two or more precincts into one polling place for the purpose of establishing a voter conve- 
nience center pursuant to the provisions of Section 1-3-4 NMSA 1978. 

B. When consolidated precincts are used to establish a voter convenience center in a statewide 
election, references to "precincts" in the voting process shall be applicable to consolidated precincts. 


History: 1953 Comp., § 3-1-11, enacted by Laws 
1969, ch, 240, § 11; 1975, ch. 255, § 4; 2011, ch. 131, § 1; 
2011, ch. 137, § 7; 2019, ch. 212, § 6. 

Cross references. — For consolidation of precincts, see 
1-3-4 and 1-3-5 NMSA 1978. 

The 2019 amendment, effective April 3, 2019, revised 
the definition of "consolidated precinct" as used in the 
Election Code; in Subsection A, after "means", added “a 
single precinct or", and after "polling place", added "for 
the purpose of establishing a voter convenience center"; 
and in Subsection B, after,"are used", added "to establish 
a voter convenience center", and after the next.occurrence 
of "in", deleted "an" and added "a statewide". 

The, 2011 amendment, effective July 1, 2011, cor- 
rected the statutory reference.to the method of consolidat- 
ing precincts and clarifies the meaning of "precincts". 


1-1-13. Election board. 


Laws 2011, ch. 131, § 1 and Laws 2011, ch. 137, § 7 en- 
acted identical amendments to this section. The section 
was set out as amended by Laws 2011, ch. 187, § 7. See 
12-1-8 NMSA 1978: 


ANNOTATIONS 


Constitutional requisite for consolidation. — Any 
statute providing for consolidation of precincts in any 
given election is void and unconstitutional unless the old 
precincts are abolished and a new precinct, including the 
area desired to be consolidated, is legally created. 1953-54 
Op. Att'y Gen. No. 54-6067 (opinion rendered under for- 
mer law). 


As used in the Election Code, “election board" means the judges of election in accordance with 
Article 7, Section 1 of the constitution of New Mexico and the election clerks that are appointed 
pursuant to Section 1-2-12 NMSA 1978 and serving in a polling place or ee ballots that have 


been cast in a statewide or special election. 


History: 1953 Comp., § 3-1-12, enacted by Laws 
1969, ch. 240, § 12; 2011, ch. 137, § 8; 2019, ch. 212, § 7. 

Cross references. — For appointment and qualifica- 
tion of board members, see 1-2-6 and 1-2-7 NMSA 1978. 

For composition of board, see 1-2-12 NMSA 1978. 

For school of instruction, see 1-2-17 NMSA 1978. 

The 2019 amendment, effective April 3, 2019, 
changed the name of "precinct board" to "election board", 
and defined "election board" as used in the Election Code; 
in the section heading, deleted "precinct'' and added "elec- 
tion"; after "Election Code", deleted "precinct" and added 
"election", after "board", deleted "or 'poll workers", after 
"means the", deleted "appointed.election officials" and 
added "judges of election in accordance with Article 7, 
Section 1 of the constitution of New Mexico and the elec- 
tion clerks that are appointed pursuant to Section 1-2-12 


1-1-14,: Publication. 


NMSA 1978 and", and after "serving", deleted "a single 
precinct, a consolidated precinct, an absent voter precinct 
or an alternate voting location” and added "in a) polling 


_ place or tallying ballots that have heen cast in a statewide 


or special election". 

The 2011 amendment, effective July 1, 2011, defined 
"poll workers" and added absent voter precincts and alter- 
native voting locations to the list of voting places.. 


ANNOTATIONS 


"Precinct board" does not include county clerk. 
— For the purposes of the Election Code, "precinct board" 
means the appointed election: officials serving a single 
precinct or a consolidated precinct and does not include 
the county clerk. Gunaji v. Macias, 2001-NMSC-028, 130 
N.M. 734, 31 P.3d 1008, 


§ 


A, As used in the Election Code, "publication", unless otherwise provided i in the constitution of 
New Mexico or the Election Code, means publication for the required number of times in a news- 
paper of general circulation in the county, "Publication in Spanish" means publication for the re- 
quired number of times in an official Spanish:language newspaper as set forth in Section 14-11-13 
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NMSA 1978 or any other Spanish language newspaper that meets the requirements of Section 14- 
11-2 NMSA 1978 if such newspaper exists in the county and is of general circulation in the county. 
B. In addition to publication as required by Subsection A of this section, any publication re- 

quired of: 

(1) the secretary of state shall also be posted in the office of the secretary of state and on 
the secretary of state's web site; and 

(2) the county clerk shall also be posted in the office of the county clerk and on the county's 
web site, if the county maintains a web site. 


History: 1953 Comp., § 3-1-13, enacted by Laws The 2011 amendment, effective July 1, 2011, provided 
1969, ch. 240, § 14; 1975, ch. 255, § 5; 1983, ch. 4, § 1; for posting the publication in the offices and on the web 
2011, ch. 137, § 9. _ sites of the secretary of state and county clerks. 


1-1-15. Posting. 


A. As used in the Election Code, "posting" means posting from the date a posting is required 
until forty-five days after adjournment of the state or.county canvassing board or until forty-five 
days following any recount, contest or other judicial inquiry, whichever is later. 

B. A posting as described in Subsection A of this section is satisfied by posting on the website 
and in a public area in the office of: 

(1) the secretary of state, when the secretary of state has the duty to post; or 
(2) the county clerk, when the county clerk has the duty to post. 


History: 1953 Comp., § 3-1-14, enacted by Laws deleted "and on the secretary of state's web site", and in 
1969, ch. 240, § 15; 2011, ch. 137, § 10; 2019, ch, 212, § 8. Paragraph B(2), after "county clerk", deleted "and on the 
The 2019 amendment, effective April 3, 2019, revised county's web site, if the county maintains a web site". 
the definition of "posting" as used in the Election Code; The 2011 amendment, effective July 1, 2011, provided 
in Subsection A, after "means posting", deleted "for not for posting in the offices and on the web sites of the secre- 
less than seven days prior to an election or to an action to tary of state and county clerks. 


be taken" and added "from the date a posting is required 
until forty-five days after adjournment of the state or ANNOTATIONS 


county canvassing board or until forty-five days following Am. Jur. 2d, A.L.R..and CJ.S. references. — Public 
any recount, contest or other judicial inquiry, whichever place defined: hae is "public place" within requirement 
is later"; and in Subsection B, in the introductory clause, as to posting of election notices, 90 A.L.R.2d 1210. 

after "satisfied by posting", added:"on the website and ina ; 

public area", in Paragraph B(1), after "secretary of state", 


1-1-16. Registration officer. 


As used in the Election Code [Chapter 1 NMSA 1978], "registration officer" means the secretary 
of state, a county clerk or a clerk's authorized deputy, a member of the board of registration or a 


state employee performing registration duties in accordance with the federal National Voter Reg- 
istration Act of 1993 or Section 1-4-5.2 NMSA 1978. 


History: 1958 Comp., § 8-1-15, enacted by Laws the authorized deputy of a county clerk, and a state em- 
1969, ch, 240, § 16; 1995, ch. 198, § 1; 2005, ch. 270, § 4. ployee performing registration duties in accordance with 

Cross references, — For application for registration to the federal National Voter Registration Act of 1993 or Sec- 
be made to registration officer only, see 1-4-5 NMSA 1978. tion 1-4-5.2 NMSA 1978. 

For the National Voter Registration Act of 1993,.see 40 The 1995 amendment, effective April 6, 1995, inserted 
U.S.C. Sections 1973gg et seq. "or" following "deputy" and deleted "or a deputy registra- 

The 2005 amendment, effective July 1, 2005, provided tion officer" from the end. 


that "registration officer" included the secretary of state, 


1-1-16.1. Registration agent. 

As used in the Election Code [Chapter 1 NMSA 1978], "registration agent" means a state or fed: 
eral employee who provides voter registration at a state agency, or a tribal registration agent office, 
or any other individual who assists another person in completion of a voter registration application. 

History: Laws 2005, ch. 270, § 8. Effective dates. — Laws 2005, ch. 270, § 81 made the 

act effective July 1, 2005. 
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1-1-16.2, New registrant. _ 


As used in the Election Code (Chater 1 NMSA 1978], "new registrant" means a person who was 
not registered to vote in the state at the time the person registered to vote. ' 


‘History: Laws 2005, ch. 270, § 2. Effective dates. — Laws 2005, ch. 270, § 81 made the 
is } act effective July 1, 2005. 


1-1-17. Person authorized to administer oaths. 


As used in the Election Code [Chapter 1. NMSA 1978], "person authorized to administer oaths" 
means any person empowered by the laws of any state, the federal government or of any foreign 
country to administer oaths. 


History: 1953 Comp., § 3-1- 16, enacted by Laws For oath administered by notaries public, see 14-12A-1, 
1969, ch. 240,§ 17. © 14-13-3 NMSA 1978. 
Cross references. — For false swearing, see 1-20-10 For oath administered by county clerks, district court 
NMSA 1978.  ~ clerks, probate court.clerks, secretary of state, etc., see 14- 
For oath administered by legislative officers, see 2-1-2 13-3 NMSA 1978. 
NMSA 1978. For oath administered by magistrates, see 35-3-1 NMSA 
For oath. administered by chairman of board of county 1978. ' 
commissioners, see 4-38-11 NMSA 1978. For oath administered by highway commission, see 67- 
For oath administered by county surveyor, see 4-42-3 3-10 NMSA 1978. 
NMSA 1978. 


1- 1- 18. Oath includes affirmation. 


‘AS used in the Election Code [Chapter 1 NMSA 1978], "oath" includes affirmation in al cases where 
an affirmation may be substituted for an oath, and in like cases the word "swear" includes affirm. 


History: 1953 Comp., § 3-1-17, enacted by Laws For false swearing to secure assistance in voting as per- 
1969, ch. 240, § 18. jury, see 1-12-13 NMSA 1978. 

Cross references. — For executing false statement of 
eligibility to vote as perjury, see 1-12-8 NMSA 1978. 


1-1-19. Elections covered by code. 


A. The Election Code applies to the following: 
(1) general elections; _ 
(2) primary elections; 
(3) special elections; 
(4) elections to fill vacancies in the office of United States representative; 
(5) local elections included in the Local Election Act; and 
(6) recall elections of county officers, school board members or applicable municipal of- 
ficers. 

B.. Tothe edn procedures are incorporated or adopted by reference by separate laws govern- 
ing such elections or to the extent procedures are not specified by such laws, certain provisions of 
the Election Code shall also apply to special district elections not covered by the Local Election Act 
[Chapter 1, Article 22 NMSA 1978]. 


History: 1953 Comp., § '8-1-18, enacted by Laws result of the enactment of the Local Election Act; in Sub- 


1969, ch. 240, § 19; 1975, ch. 255, § 6} 1977, ch. 222, § 4; section A, Paragraph A(3), deleted "statewide" preced- 
1985, ch. 168, § 1; 2018, ch. 79, § 1. ing "special elections", in Paragraph A(4), after "in the 
Cross references. — For primary elections, see 1-8-11 office of", added "United States", after "representative", 
to 1-8-44 NMSA 1978. deleted "in congress; and", in Paragraph A(5), deleted 
For election of representative in congress, see 1-15-17 "school district" and added "local", and after "elections", 
NMSA 1978, added "included inthe Local Election Act; and", and added 
For school district elections, see 1-22-1 NMSA 1978 et seq. Paragraph A(6); and in Subsection B, deleted former Para- 
For municipal elections, see 3-8-1 NMSA 1978. A graph B(1) and. paragraph, designation "(2)", after "shall 
The 2018 amendment, effective July 1, 2018, added ~ also apply to", added "special district officer or special dis- 
certain recall elections to ‘the list of elections covered by _ trict bond or other", and after "special district elections", 
the Election Code, and made conforming changes as a added "not covered by the Local Election Act", 
15 
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ANNOTATIONS 
Application of the Election Code to public im- 
provement district formation elections. — The 


Election Code's thirty-day limitation period for filing a 
complaint to contest an election applies to a public im- 
provement district formation election under the Public Im- 
provement District Act. Glaser v. LeBus, 2012-NMSC-012, 
276 P.3d 959. 

Where the petitioners filed a complaint to contest an 
election to form a public improvement district under the 
Public Improvement District Act thirteen months after 
the election, the action was barred by the thirty-day limi- 
tation for filing a complaint to contest an election under 
the Election Code. Glaser v, LeBus, 2012-NMSC-012, 276 
P.3d 959. 

Scope of section. — County official recall elec- 
tions are not listed in this section. Sparks v. Graves, 
2006-NMCA-030, 189 N.\M. 143, 130 P.3d 204. 

Write-in candidates i in conservancy district elec- 
tions. — Conservancy district board rule prohibiting 
write-in candidates for election to the board is invalid as 
contrary to the legislative intent expressed by this sec- 
tion, making the Election Code, Chapter 1, NMSA 1978, 
applicable to special district elections and to the consti- 
tutional mandate in N.M. Const., art. II; § 8 of "free and 


1-1-20. Major fractions. 


open" elections. Gonzales v. Middle. Rio, Grande Conser- 
vancy Dist., 1987-NMCA-125, 106 N.M. 426, 744 P.2d 554. 
Public ‘improvement district formation elec- 


“tions. — The formation election provisions of the Public 


Improvement District Act incorporate the election con- 
test procedures of the Election Code. Glassy v, LeBus, 
2012-NMCA-028, 274 P.3d 114. 

Special school bond election is not Napoctal elec- 
tion" or "municipal election" within statutes so that 
the word "election" should apply to all special and mu- 


‘nicipal elections and so that no person should vote in any 


special or municipal election unless registered, and voters 
otherwise qualified were entitled to vote in special school 
bond election, although not registered. Johnston v. Board 
of Educ., 1958-NMSC-141, 65 N.M. 147, 333 P.2d 1051. 

Words "general election," used in act providing for 
method of changing name of a municipality, contemplated 
the biennial election for choosing state and county offi- 
cials and national representatives in congress, Benson v. . 
Williams, 1952-NMSC-074, 56 N.M. 560, 246 P.2d 1046. 

Elections for board of directors ‘of conservancy 
district. — A person cannot stand for election for the 
board of directors of the Middle Rio Grande Conservancy 
District if that person resides in a county in which part of 
the district is located but outside the district itself. 1988 
Op. Att'y Gen. No. 88-34. 


In any place in the Election Code [Chapter 1 NMSA 1978] requiring counting or computation of 
numbers, any fraction or decimal greater than one-half of a whole number shall be counted as a 


whole number. 


History: 1978 Comp., § 1-1-20, enacted by Laws 
1979, ch. 378, § 2. 


1-1-21. County chairman. 


In the event that a county chairman is designated a duty under the Election Code [Chapter 1 
NMSA 1978] and a political party in a county does not have a county chairman to carry out the 
designated duty and where there are no other provisions delegating the duty assigned to the 
county chairman, the state chairman of the political party shall carry out the designated duty. 


History: Laws 1995, ch. 124, § 18. 


1-1-22. Computation of time; deadlines. 


For the purpose of the Election Code, time periods of less than eleven days shall be computed as 
calendar days; provided, however, that if an actual deadline falls on a weekend or state-recognized 
holiday, the next business day shall be the deadline, unless the deadline is spp age: asa aay of 
the week, in which case that day remains the actual deadline. 


History: Laws 2005, ch. 270, § 1; 2015, ch. 145, § 6. 

Cross references. — For computation of time, see 12- 
2A-7 NMSA 1978. 

The 2015 amendment, effective July 1, 2015, clarified 
the computation of time for purposes of deadlines when 


1-1-2383. Unique identifier. 


the deadline falls on a weekday; after "deadline", added 
"unless the deadline is expressed as a day of the week, in 
which case that day remains the actual deadline", 


As used in the Election Code [Chapter 1 NMSA 1978], "unique identifier" means a randomly 
generated series of numbers, letters or symbols Sai a toa voter, whigh shall not be the voter's 


social security number or date of birth. 
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History: Laws 2005, ch. 270, § 5; 2007, ch. 337, § 4. of numbers, letters or symbols assigned to a voter, which 
The 2007 amendment, effective July 1, 2007; de- shall not be the voter's birth date. 
fined "unique identifier" as a randomly generated series 7 


1-1-24. Required voter identification. 


As used in the Election Code [Chapter 1 NMSA 1978], "required voter identification" means any 
of the following forms of identification as chosen by the voter: 
A. a physical form of identification, which may be: 
(1) an original or copy of a current and valid photo identification with or without an ad- 
dress, which address is not required to match the voter's certificate of registration; or 
(2) an original or copy of a utility bill, bank statement, government check, paycheck, stu- 
dent identification card or other government document, including identification issued by an In- 
dian nation, tribe or pueblo, that shows the name and address of the person, the address of which 
is not required to match the voter's certificate of registration; or 
B. averbal or written statement by the voter of the voter's name, registration address and year 
of birth; provided, however, that the statement of the voter's name need not contain the voter's 
middle initial or suffix. 


History: Laws 2005, ch. 270, § 6; 2008, ch. 59, § 1. A; deleted "unique identifier" in Subsection B; and added 
The 2008 amendment, effective May 14, 2008, deleted "registration address" in Subsection B. 
"voter identification card" in Paragraph (1) of Subsection 


1-1-25. Voter information. 


As used in the Election Code [Chapter 1 NMSA 1978], "voter information" means a document 
containing the person's name, address and precinct number that is issued by the county clerk or 
the secretary of state. 


History: Laws 2005, ch. 270, § 7; 2007, ch. 337, § 5. provided that voter information may be issued by the sec- 
The 2007 amendment, effective July 1, 2007, changed retary of state. 
"voter identification card" to "voter information" and 


1-1-26. Petitions; nominations; requirements before signed by voters; 
invalidated petitions. 


A. The following information shall be listed in the appropriate space at the top of a nominating 
petition before the petition has been signed by a voter: 

(1) the candidate's name as it appears on the candidate's certificate of registration; 

(2) the address where the candidate resides; 

(3) the office sought by the candidate; 

(4) if the office sought is a districted office or a division within a judicial district or has 
been assigned a position number for purposes of the election, the district, division or position num- 
ber of the office sought; 

(5) ifthe office sought will be on the general election ballot, the party affiliation of the can- 
didate or that the candidate is unaffiliated with any qualified political party; and 

(6) if the office sought will be nominated at a political party primary, the party affiliation 
of voters permitted to sign the petition. 

B. With or without a showing of fraud or a reasonable opportunity for fraud, a nominating 
petition page, including all signatures on thé petition page, shall be invalid if any of the informa- 
tion required by Subsection A of this section is not listed on the petition before the petition page is 
signed by a voter or if any of the required information is subsequently changed in any way. 


History: Laws 2019, ch. 212, § 13. 
Emergency clauses. — Laws 2019, ch. 212, § 286 con- 
tained an emergency clause and was approved April 3, 2019. 
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ANNOTATIONS 


Form of nominating petitions. — Where petitioner 
sought preprimary designation as a candidate for the of- 
fice of United States representative from New Mexico's 
third congressional district at the 2020 republican party 
pre-primary convention, and where petitioner filed forty- 
nine nominating petitions containing over 700 signatures, 
along with her declaration of candidacy, and where the 
secretary of state invalidated the signatures on forty-four 


of petitioner's nominating petitions because those petitions 
omitted the heading "2020 Primary Nominating Petition", 
which the secretary of state deemed to be critical informa- 
tion required by law, the secretary of state's refusal to ac- 
cept any nominating petition that did not have the heading 
at issue was improper because the substance of the invali- 
dated nominating petitions conformed with the form pre- 
scribed by § 1-8-30 NMSA 1978 and therefore met the re- 
quirements of the Election Code. Morper v, Toulouse Oliver, 


© 2020-NMSC-012. 


ARTICLE 2 


Election Officers and Boards 


f 


Sec. 

1-2-1. Secretary of state; chief election officer; rules. 

1-2-1.1, Attorney general required to assist secretary of 

state; district attorneys required to assist 
secretary of state and county clerks. 

2. Secretary of state; general duties. 

-2,1. Administrative complaints; procedures, 

8. Secretary of state; instructions; forms; certificates. 

-8.1. Secretary of state; multipurpose registration form. 

2-4 Secretary of state; training and instructions to 

precinct boards lelection boards]; training 
manual. 

1-2-5. Secretary of state; election seminars. 

1-2-6. Election board; appointment. 

1-2-7. Election board; qualification of members; qualifi- 
cation of presiding judges; qualification of 
minors. 

Repealed. 
Election board; standby list. 

0. Repealed, 

1,. Election board; assignment. 

2. Election board; positions on each board. 

3. Repealed. 


Petctet bat bat feet at st OD 


. Election boards; notice of appointment, - 

. Election board; vacancies. 

. Election board; compensation. 

. Election board; schools of instruction. 

. Election board members; identification badges. 

. Oral assistance for language minority voters. 

. Messengers; compensation, 

. Challengers; appointment, 

. Challengers, watchers and election observers; 
qualifications; restrictions. 

. Challengers; permitted activities. 

. Challengers; identification badges. 

. Challengers, watchers, county canvass observers; 
permitted and prohibited activities. 

6. Challengers; penalty. 

7. Watchers; appointment. 

8. Repealed. 

9. Watchers and election observers; permissible ac- 
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tivities, 
. Watchers and election observers; penalty, 
. County canvass observers. 
. State canvass observers... 


1-2-1. Secretary of state; chief election officer; rules. 


A. The secretary of state is the chief election officer of the state; 


B. The secretary of state shall: 


(1)° obtain and maintain uniformity in the application, Se and Kegiroantete of the 


Election Code; and 


(2) subject to the State Rules Act [Chapter 14, Article 4 NMSA 1978], make pats pursuant 
to the provisions of, and necessary to carry out the purposes of, the Election Code and shall furnish 
to the county clerks copies of such rules; provided that no rule is adopted or amended within the 
sixty-three days before a primary or a general election. 

C,. No forms or procedures shall be used in any election held pursuant to the Election Code 


without prior approval of the secretary of state. 


History: 1958 Cin $s 3-2-1, enacted by Row if 


1969, ch. 240, § 22; 1971, ch. 317, § 1; 1975, ch. 255, § 7; 
1979, ch. 74, 8 2; 2011, ch. 187, § 12; 2015, ch, 145, § 7; 
2017, ch. 101, § 1. 

Cross references, — For violation of Election Code by 
officers, see 1-20-23 NMSA 1978. 

For legislature prescribing time, manner and place of 
voting, see N.M. Const., art. VII,§ 1. © 

For bureaw of elections created in secretary of state's 
office, see 8-4-5 NMSA 1978, 

The 2017 amendment, effective June 16, 2017, 
changed the deadline for election code rule changes; in 
Subsection B, Paragraph B(2), after “amended within 
the", deleted "fifty-six" and added "sixty-three". 


The 2015 amendment, effective July 1, 2015, removed 
the power of the secretary of state to bring such actions 
as deemed necessary, through the attorney general or dis- 
trict attorney having jurisdiction, for the enforcement of 
the provisions of the Election Code; in the catchline, after 

"rules", deleted "enforcement powers"; in Subsection A, af- 
ter "officer of the state", deleted "and" and designated the 
remainder of the subsection as Subsection B, and redesig- 
nated the succeeding subsection accordingly; i in Subsection 
B, added "The secretary of state"; in Paragraph (1) of Sub- 
section B, after "Election Code;" added "and"; and deleted 
Paragraph (3) of Subsection B. 
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The 2011 amendment, effective July 1, 2011, prohib- 
ited rules from being adopted or amended within the fifty- 
six tS days before a primary or general election, 


ANNOTATIONS 


No power to change mandatory provisions, — The ! 


secretary of state does not havé the power to change man- 
datory provisions of the Election Code. Weldon v. Sanders, 
1982-NMSC-136, 99.N.M. 160, 655 P.2d 1004, 
Form of nominating petitions. — Where petitioner 
sought preprimary designation as a candidate for the of- 
fice of United States representative from New Mexico's 
third congressional district at. the 2020 republican party 
pre-primary convention, and where petitioner filed forty- 


nine nominating petitions containing over 700 signatures, 
along with her declaration of candidacy, and where the 


secretary of state invalidated the signatures on forty- 
four of petitioner's nominating petitions because those 
petitions omitted the Berea e, "2020 Primary Nominating 
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_ Petition", which the secretary of state deemed to be criti- 


cal information required by law, the secretary of state's re- 
fusal to accept any nominating petition that did not have 
the heading at issue was improper because the substance 


_of the invalidated nominating petitions conformed with 


the form prescribed by § 1-8-30 NMSA 1978 and therefore 
met the requirements of the Election Code. caer v. Tou- 


' lowse Oliver, 2020-NMSC-012. 


Am. Jur. 2d, A.L.R. and C.J.S, references, — 25 Am. 
Jur. 2d Elections § 89 et seq. 

Arrest, immunity of election officers from criminal ar- 
rest, 1 A.L.R. 1160, 

Effect. of:irregularity in performance of duties of elec- 
tion officials where all electors are given opportunity to 
express themselves freely, 1383 A.L.R. 279. 

‘Liability of public officers for breach of duty in respect 
of election or primary election laws, 153 A.L.R. 109. 

29 C.J.S, Elections §§ 66 to 82. 


1-2-1.1. Attorney general required to assist secretary of state; district 
attorneys RSE ECR Es to assist secretary of state and county 


clerks. 


A. The attorney general shall, upon request of the secretary of state, provide legal advice, as- 
sistance, services and representation as counsel in any action to enforce the provisions of the Elec- 
tion Code. 

B. Upon the request of the seeretaty of state or a county clerk, the attorney general and the 
several district attorneys of the state shall assign investigators or lawyers to aid the secretary of 
state and county clerks to ensure the proper conduct of an election. 

C. Each ‘district attorney shall assign a lawyer to be the elections prosecutor for the judicial 
district or for each county in the judicial district..The district attorney shall communicate and 
maintain current the name and. contact information of the assigned elections prosecutor to the 
secretary of state and to each county clerk in the judicial district. The assigned elections prosecu- 
tor shall receive from the county clerk in the prosecutor's county or judicial district referrals. of 
suspected violations of the Election Code, The assigned elections prosecutor shall each month 
report in writing to the county clerk and the district attorney the status of each referral until the 


matter is rouchided. 


History: 1978 Comp., § 1-2-1.1, enacted by Laws 
1979, ch. 74, § 3; 1981, ch. 159, § 1; 2015, ch. 145, § 8; 
2018, ch. 79, § 2. 

Cross references, — For the enforcement powers of 
the secretary of state, see 1-2-1 NMSA 1978. 

The 2018 amendment, effective July 1, 2018, made 
conforming changes as a result of the repeal of thé Mu- 
nicipal Election Code; and in Subsection A, after "provi- 
sions of the Election Code", deleted "and the ‘Municipal 
Election Code". 

“Temporary provisions. — Laws 2018, ch. 79, § 174 
provided that references in law to the Municipal Election 
Code and to the School Election Law shall be deemed to be 
references to the Local Election Act. 

The 2015 amendment, effective July 1, 2015, provided 
for the attorney general to assist the secretary of state in 
any action to enforce the provisions of the Election Code, 


and required the attorney general and district attorneys to 
assist the county clerks to ensure the proper conduct of an 
election, and required each district attorney to assign a law- 
yer to be the elections prosecutor; in the catchline, after "At- 
torney general", deleted "and district attorneys", after "sec- 
retary of state;",.added "district attorneys required to assist 
secretary of state and county clerks"; in Subsection A, after 
"The attorney general", deleted:'"and the several district at- 


- torneys of the state" and added "shall", after the first occur- 


rence of."secretary of state", deleted "shall", after "provide", 
deleted "to the secretary of state", and after "Election Code", 
added "and the Municipal Election Code"; in Subsection B, 
after the first occurrence of "secretary of state", added "or 
a county clerk", after the second occurrence of "secretary 
of state", deleted "on election day" and added "and county 
clerks", and after "proper conduct", deleted "the" and.added 
"an"; and added Subsection C, 


1-2-2. Secretary of state; general duties. ’ | 


The secretary of state shall: 


A. generally supervise all elections by administering ane Election Code (Chapter 1 NMSA 


1978] in its statewide See 
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ELECTIONS 


1-2-2.1 


B. prepare instructions for the conduct of election and registration matters in accordance with 


the laws of the state; 


C. advise county clerks, boards of county commissioners and boards of registration as to the 
proper methods of performing their duties prescribed by the Election Code; 

D. report possible violations of the Election Code of which the secretary of state has knowledge 
to the district attorney or the attorney general for prosecution; 

E. cause to be published in book form and distributed to the county clerk of ee Sang? for use 
by precinct boards [election boards] a sufficient number of copies of the Election Code as it is from 


time to time amended and supplemented; 


F. be responsible for the education and training of: county clerks regarding sladtiority 
G. be responsible for the education and training of voting machine technicians; and 
H. ° assist the county clerks 1 in the education and maining of registration officers. 


History: 1953 Comp., § 3-2-2, enacted by Laws 
1969, ch. 240, § 28; 1975, ch. 255, § 8; 1995, ch. 198, § 2; 
2005, ch. 270, § 10; 2011, ch. 137, § 13. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election board", 
as that term is defined in Section 1-1-1383 NMSA 1978, 

Cross references, — For secretary providing instruc- 
tion on procedures whereby precinct board shall deter- 
mine identity of last person in line at time polls close, see 
1-12-26 NMSA 1978. 

For. secretary advising state. chairman regarding 
method of nominating and electing presidential electors, 
see 1-15-1 NMSA 1978. 

The 2011 amendment, effective July 1;2011, elimi- 
nated the secretary of state's obligation to assist in the 
recruitment and training of poll workers and other elec- 
tion workers and in the certification of presiding judges of 
precinct boards. 

The 2005 amendment, effective July 1, 2005, in Sub- 
section I, provided that the secretary of state shall as- 
sist county clerks in the recruitment and training of poll 


workers and other election workers and in the certifica- - 


tion of the presiding judges of the precinct boards and de- 
leted the former provision that the secretary of state shall 
assist in the education and training of precinct boards. 
The 1995 amendment, effective April 6, 1995, deleted 
"deputy" preceding "registration" in Subsection I. 


ANNOTATIONS 


Mandamus appropriate on issue of proper way 
to. conduct primary election. — Where petitioners, 
twenty-seven county clerks, and respondent, the New 
Mexico secretary of state, submitted a stipulated pe- 
tition for an emergency writ to compel the secretary 
of state to mail absentee ballots directly to all regis- 
tered voters in lieu of conducting in-person voting for 
the June 2020 primary election, claiming that the pri- 
mary election was scheduled amidst a global pandemic 
and national statewide public health emergency, that 
in-person voting could not be conducted safely under 
those circumstances, and that the requested relief was 
necessary to protect the health of election workers, vot- 
ers, and the general public, and where intervenors ar- 
gued that the Election Code, §§ 1-1-1 to 1-26-6 NMSA 
1978, does not allow elections to be conducted entirely 
by mail and that it would violate separation of powers 


. principles for a non-legislative branch of government 


to implement an alternative election procedure, man- 
damus was appropriate because the case involved a 
fundamental constitutional question of great public 
importance; involved a legal rather than a factual dis- 


_ pute, and required an expeditious resolution. State ex 


rel, Riddle v. Toulouse Oliver, 2021-NMSC-018. 

The New Mexico secretary of state had a nondis- 
cretionary duty to ensure that the 2020 primary 
election held during a pandemic was conducted 
in compliance with the Election Code and execu- 
tive and public health orders. — Where petitioners, 
twenty-seven county clerks, and respondent, the New 
Mexico secretary of state, submitted a stipulated petition 
for an emergency writ to compel the secretary of state 
to mail absentee ballots directly to all registered voters 
in lieu of conducting in-person voting for the June 2020 
primary election, claiming that the primary election 
was scheduled amidst a global pandemic and national 
statewide public health emergency, that in-person vot- 
ing could not be conducted safely under those circum- 
stances, and that the requested relief was necessary to 
protect the health of election workers, voters, and the 
general public, and where intervenors argued that the 
Election Code, §§ 1-1-1 to 1-26-6 NMSA 1978, does not 
allow elections to be conducted entirely by mail and that 
it would violate separation of powers principles for a 
non-legislative branch of government to implement an 
alternative election procedure, the New Mexico supreme 
court denied petitioners' and respondent's requested: re- 
lief because the Election Code does not permit the sec- 
retary of state to mail absentee ballots directly to voters 
without a prior request from the voter, but the supreme 
court issued its writ of mandamus to compel the secre- 
tary of state to mail absentee ballot applications to ev- 
ery eligible voter in New Mexico, because the secretary 
of state had an affirmative duty to conduct elections in 
full compliance with the Election Code, which requires 
that all statewide primary and general elections offer 
both in-person voting and absentee voting options, and 
an affirmative duty to comply with all pandemic-related 
executive and public health orders, which required the 
secretary of state to take all lawful steps to minimize the 
spread of COVID-19, As the chief election officer of the 
state, respondent had a duty to manage the election in 
a manner that minimized the risk of spreading COVID-( 
19 and in a manner that protected lives by helping vot- 
ers stay home as much as possible. State ex rel. Riddle v. 
Toulouse Oliver, 2021-NMSC-018. 


1-2-2.1. Administrative complaints; procedures. 


A. The secretary of state shall adopt rules for an administrative procedure for hearing com- 
plaints on violations of the provisions of Title III of the federal Help America Vote Act of 2002, 
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including provisions relatedito voting system standards, provisional voting procedures, voter-reg- 
istration procedures and operational standards of the statewide voter registration system. 

-B. A person who determinés that there is a violation or that a violation is about to occur pur- 
suant to this section may file a complaint sey une ibag hawt of state. Complaints may be consoli- 
dated by the secretary. 

C. Complaints shall‘be in writing, sisida and sworn by the person filing the complaint and 
notarized. 

D, The hearing shall be on the record if the complainant requests. 

E.. If the hearing officer determines that there is a violation, an appropriate remedy shall be 
provided. If there is no violation, the complaint shall be dismissed and the results of the hearing 
made available to the public. 

F. .A final decision shall be made within ninety days of the.filing of the complaint unless the 
complainant consents to extending the deadline. If the deadline is not met, the complaint shall 
be resolved within sixty days through alternative dispute résolution procedures established pur- 
suant to the Governmental Dispute [Prevention] Resolution Act [Chapter 12, Article 8A NMSA 
1978]. Records and materials from.the hearing: shall be available for use in an alternative dispute 
resolution procedure, . 


History: Laws 2003, ch. 356, § 5. . be - "" Gross references, — For Title III of the federal Help 
Bracketed material, — The bracketed material was America Vote Act of 2002, see 42 U.S.C. § 15481 et seq. 


inserted by the compiler and is not part of the law.. Effective dates,, — Laws 2003, ch. 356, § 34 made 
. Laws 2003, ch. 356, § 5 effective July 1, 2003. 


1-2-3. Secretary of state; instructions; forms; certificates. 


A. The secretary of state shall prepare and furnish to each county: 

(1). sufficient forms, blanks, records, files or other equipment deemed necessary by him for 
the registration of voters, including suitable instructions concerning their use for each registration 
officer; 

(2). printed forms of additional election certificates; and 

(3)° instructions to voters which shall set forth in- nontechnical language the manner in 
which voters cast their ballots. 

B.. All registration or voting notices, forms, instructions, assistance or other information relat- 
ing to the electoral process shall be printed in both English and Spanish. 

C. Where a minority language is historically unwritten, all proclamations, registration or vot- 
ing notices, instructions, assistance or other information relating to the electoral process shall be 
made available orally in the respective minority language, soronge ie media when practicable, in 
public meetings and on election day at the polls.’ 


History: 1953 Comp., § 3-2-3, enacted by Laws For secretary prescribing form for proposed constitu- 
1969, ch. 240, § 24; 1975, ch. 255, § 9; 1977, ch. 124, § 1. tional amendments, see 1-16-7 NMSA 1978. 
Cross references. —, For secretary of state prescrib- 


ing identification badges for election board members and ANNOTATIONS 
challengers, see 1-2-18 and 1-2-24 NMSA 1978, Duty of secretary of state is limited to furnishing 
_ For secretary prescribing form of affidavit of registration of supplies to the various counties according to the de- 
under Voter Records System Act, see 1-5-19 NMSA 1978. mand of each county. The secretary of state has no duty 
For the secretary prescribing the form of the application to register, or cause to be registered; any voter. This is the 
for absentee ballot, see 1-6-4 NMSA 1978. duty of the registration officers of the individual counties. 
For order on ballots of offices to be voted on, see 1-10-83 The affidavits of registration as well as other voting sup- 
and 1-10-8 NMSA 1978. plies are paid for by the state. There is no provision under 
For.secretary prescribing the form of tally sheets and which the various county clerks or registration officials 
signature rosters, see 1-11-15 NMSA 1978. can obtain affidavits of registration from any other source. 
For secretary prescribing form of signature roster cer- 1959-60 Op. Att'y Gen. No. 59-169 (opinion rendered un- 
tificates and election board member's oath, see 1-11-16 der former law): 
NMSA 1978. 
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1-2-3.1. Secretary of state; multipurpose registration form. 


The secretary of state shall prescribe the form of a multipurpose certificate of registration, 
which shall be printed in English and Spanish. The certificate of registration form shall be clear 
and understandable to the average person and shall include brief but sufficient instructions to en- 
able the qualified elector to complete the form. The certificate of registration form shall replace the 
affidavit of registration. 


Duplicate laws. — Laws 1993, ch. 314, § 3 and Laws 
1993, ch. 316, § 3: enacted identical new sections of law. 
Both were compiled as 1-2-3.1 NMSA 1978. 


History: 1978 Comp., § 1-2-3.1, enacted by Laws 
1993, ch. 314, § 3 and by Laws 1993, ch. 316, § 3. 


1-2-4, Secretary of state; training and instructions to precinct boards 
[election boards]; training manual. 


ii» 
= 


A. The secretary of state shall provide: 
(1) instructions for the precinct board [election board], which shall include a brief nontech- 
nical explanation of its duties as required by the Election Code [Chapter 1 NMSA 1978]; and 
(2) a single training manual containing standard guidelines for the operations and pro- 
cesses of statewide elections, including pre-election day activities, election-day activities and post- 
election-day activities. Separate manuals for voting systems may be provided for each county, or if 
the single training manual is in a looseleaf binder format, sections for the voting systems used in 
a given county may be inserted in the training manual for that county. 
B. When any specific duty is imposed.by the instructions issued under the Election Code, the 
duty shall be deemed to be a requirement of the law. 


History: 1953 Comp., § 3-2-4, enacted by Laws 
1969, ch. 240, § 25; 1975, ch. 255, § 10; 2005, ch. 270, § 
11; 2007, ch. 336, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election 
board", as that term is defined in Section 1-1-1383 NMSA 
1978. 

Cross references. — For the secretary of state pro- 
viding instruction on procedure whereby precinct board 


_ shall determine identity of last person in line at time polls 
| close, see 1-12-26 NMSA 1978. 


The 2007 amendment, effective April 2, 2007, permit- 
ted the secretary of state to provide separate manuals for 
voting systems for each county or if a single training man- 
ual is in a looseleaf binder, sections of the voting system 
used in a given county may be inserted in the manual for 
that county. 

The 2005 amendment, effective July 1, 2005, added 
Subsection A(2) to provide that the secretary of state shall 
provide a single training manual. 


1-2-5. Secretary of state; election seminars. 


In carrying out his duties under the Election Code [Chapter 1 NMSA 1978], the secretary of 
state shall, once before each and every statewide election, cause to be organized and conducted at 
convenient places and times in this state seminars on the administration of the Election Code. The 
secretary of state shall send written notice of the seminar to each county clerk setting forth the 
time and place of the seminar. Each county clerk, one of his designated deputies and one voting 
machine technician shall attend the seminar. Per diem and mileage shall be paid out of the funds 
appropriated to the secretary of state. 


Cross references. — For schools of instruction for elec- 
tion board members and others, see 1-2-17 NMSA 1978. [ 


History: 1953 Comp., § 3-2-5, enacted by Laws 
1969, ch. 240, § 26; 1975, ch. 255, § 11. 


1-2-6. Election board; appointment. 


A. The county clerk on or before forty-two days next preceding a statewide election shall ap- 
point the necessary election boards for that election, and before twenty-one days next preceding a 
special election the county clerk shall appoint the necessary election boards for that election. The 
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appointment of the members of each election board shall be in writing and delivered to the person 
receiving the appointment. 

B. The county clerk shall maintain in a public place in the er clerk's office a list of the 
members of the election board, the positions of the election board members and the assignments of 
the election board members. The list shall be made available at least forty days before a statewide 
election and at least twenty days before a special election and shall be updated when changed un- 
til forty-five days after adjournment of the state or county canvassing board or until forty-five days 


following any recount, contest or other judicial inquiry, whichever is later. 


History: 1953 Comp., § 3-2-7, enacted by Laws 
1969, ch, 240, § 28; 1971, ch. 317, § 2; 1975, ch. 255, § 
12; 1991, ch. 105, § 1; 2019, ch. 212, § 19. 

The 2019 amendment, effective April 3, 2019, changed 
the name of "precinct board" to "election board", and re- 
vised the provisions for appointing an election board by 
the county clerk; in the section heading, deleted "Precinct" 
and added "Election", and after "appointment", deleted 
"term"; in Subsection A, after "on or before", deleted "fifty- 
five" and added "forty-two", after "next preceding", deleted 
"the primary" and added "a statewide", and after "shall 
appoint the", deleted "precinct board for each precinct" 
and added the remainder of the subsection; and deleted 
former Subsections B and C and added a new Subsec- 
tion B. 

Cross references, — For definition of election board, 
see 1-1-18 NMSA 1978. 

For attendance of board members at polling place, see 
1-12-2 NMSA 1978. 

The 1991 amendment, effective April 2, 1991, deleted 
"and a list of alternates for precinct board members of 
each precinct” at the end of Subsection A; deleted "and the 
alternates for members of the precinct board" following 
"board" in Subsection B; in Subsection C, deleted "repre- 
sentative district and" following "removal from the" and 
"from the-list of alternates" following "qualified person"; 
and deleted former Subsection D, relating to filling vacan- 
cies in the office of alternate precinct board member. 


ANNOTATIONS : 


Constitutional grounds for contest. — A candi- 
date's claimed majority, adversely affected by conduct of 
election officials, afforded sufficient grounds for an elec- 
tion contest under N.M. Const., art. VII, § 5, Seele v. Smith, 
1947-NMSC-068, 51 N.M. 484, 188 P.2d 337. 

Erring officials not liable where foreseeability 


‘rule applicable. — Where secretary of state errone- 


ously instructed precinct election officials to mail elec- 
tion returns to county clerk, as result of which they did 
not arrive within 24 hours as prescribed by law and were 
not counted, the foreseeability rule was applicable and 
erring officials were not liable to candidate who was de- 
nied emoluments of office until he had established his 
right thereto in an election contest. Valdez v. Gonzales, 
1946-NMSC-044, 50 N.M. 281, 176 P.2d 173. 

Election irregularities. — Elections conducted fairly 
and honestly will not be set aside for mere irregularity 
in the appointment of election officers or in the conduct 
of the election where no fraud or illegal voting is shown. 
Carabajal v, Lucero, 1916-NMSC-045, 22 N.M, 30, 158 
P. 1088. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur, 2d Elections § 89 et seq. 

29 C.J.S. Elections §§ 55 to 63. 


1-2-7. Election board; qualification of members; qualification of 
presiding judges; qualification of minors. 


A. In order to qualify as a member of the election board, a person shall: 
(1) bea voter of the county in which the person.is appointed to serve; 


(2) be able to read and write; 


(3) have the necessary capacity to carry out an election board member's functions with ac- 


ceptable skill and dispatch; and 


(4) execute the election board member's oath of office. 
B. Before serving as a presiding judge of an election board, a person shall receive training in 
the duties of that position and be certified for the position by the county clerk. 
C. No person shall be qualified for appointment or service on an election board: 
(1) who is a candidate to be voted for at the election; 
(2) who is a spouse, parent, child, brother or sister of any candidate to be voted for at the 


election; 


(8) who is married to a parent, child, brother or sister of any candidate to be voted for at 
the election or who is the parent of the spouse of any candidate to be voted for at the election; or 
(4) who is a sheriff, deputy sheriff, marshal, deputy marshal or state or municipal police 


officer. 


D. A county clerk may appoint not more than two minors to serve on an election board under 
the direct supervision of the presiding judge. A minor appointed by the county clerk shall: 
(1) meet the qualifications set forth in Subsection A of this section, except the minor need 


not be eligible to vote; 
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(2) be sixteen ‘or seventeen years of age at the time of the election in which the minor is 
serving as a member of an election board; 

(3) beacitizen at the time of the election for which the minor will be serving asa member 
of an election board; 

(4) have the 795 she of the minor's parent or legal guardian, unless the minor is emanci- 
pated; 

(5) attend at least one school of instruction in accordance with tig provisions of Section 1- 
2-17 NMSA 1978; and 

(6) be appointed to an election board in the county in ren the minor's parent or legal 
guardian resides, in accordance with the provisions of Section 1-2-11 NMSA 1978. 

EK, A minor appointed to.an election board shall not serve as the presiding judge or as an elec. 

tion judge. 


History: 1953 Comp., § 3-2-8, enacted by Laws A(3), after "capacity to carry out", deleted "his" and added 


1969, ch. 240, § 29; 1971, ch. 317, § 3; 1975, ch. 255, § "a precinct board member's"; and added Subsections D 

13; 1981, ch. 159, § 2; 2005, ch, 270, § 12; 2010, ch. 90, § and E. ; 

1; 2011, ch. 187, § 14; 2019, ch. 212, § 20. The 2005 amendment, effective July 1, 2005, added 
Cross references. — For secretary of state prescribing Subsection B to provide that a person shall receive train- 

form of precinct board member's oath, see 1-11-16 NMSA ing and be certified before serving as a Svlaged - judge of 

1978. a precinct cipal 


The 2019 amendment, effective April 3, 2019, re- 


placed "precinct board" with "election board" throughout ANNOTATIONS 
the section, Oath of precinct official, — Former Election Code 
The 2011 amendment, effective July 1, 2011, required provision, as amended, dealing with oath of precinct elec- 
members of precinct boards to be voters of the county in tion officials merely required that each group of officials 
which they serve; prohibited the appointment of a person certify that they had and would discharge the duties of 
who is married to a person related to a candidate to be their respective offices faithfully and impartially, Seele v. 
voted for at the election or who is the parent of the spouse Smith, 1947-NMSC-068, 51 N.M. 484, 188 P.2d 337. 
of a candidate; and permitted the appointment of minors Am. Jur, 2d, A.L.R. and CJS. Leferaices: 2h) Oe Nin. 
only to the precinct board in the county in which the mi- Jur. 2d Elections 8 90, 
nor's parents or legal guardian reside. 29 C.I.S. Elections 8 61. 
The 2010 amendment, effective May 19, 2010, in the SrugaRe 
catchline, added "qualification of minors"; in Subsection 
1-2-8. Repealed. 
Repeals. — Laws 2019, ch, 212, § 284 repealed 1-2-8 effective April 3, 2019. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1975, ch. 255, § 14, re- the 2018 NMSA 1978 on NMOneSource,com, ’ 


lating to precinct board, lists from major political parties, 


1-2-9. Election board; standby list. 


A. Not less than twenty-one days prior to the date for appointing members of election boards, 
the county clerk shall publish a notice once in a newspaper of general circulation to the effect that 
election boards are to be appointed for the specified number of precincts, stating the number of 
persons composing each board and that applications for the standby list will be accepted at the 
county clerk's office. 

B. The county clerk shall then compile from the individual applicants a standby list of election 
board members, The persons on the standby list shall have the same qualifications and comply 
with the same requirements as provided for election board members. 


History: 1953 Comp., § 3-2-9.1, enacted by Laws The 1991 amendment, effective April 2, 1991, in Sub- 
1975, ch. 255, § 15; 1991, ch. 105, § 3; 2019, ch. 212, § 21. section A, deleted "and alternates" following "precinct 

The 2019 amendment, effective April.3, 2019, re-. boards" in two places and deleted "and the number of al- 
placed "precinct board" with,"election board" throughout ternates for each board" following " composing each board" 
the section. near the end of de subsection. 
1-2-10. Repealed. 

Repeals. — Laws 2019, om 212, § 284 repealed 1-2- ‘ _ effective April 3, 2019. For provisions of former section, see 
10 NMSA 1978, as enacted by Laws 1975, ch. 255, § 16, the 2018 NMSA 1978 on NMOneSource.com. 


relating to precinct board, appointment by county clerk, 
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1-2- 11. Election board; assignment. 


WHERWar possible, the county clerk shall assign persons appointed as election Baud members 
to. serve in precincts wherein they reside or in precincts located in the representative district 
wherein they reside, In the:event of a shortage or absence of election board members in certain 
precincts, the county clerk may, in the best interest of the election process, assign appointed elec- 
tion board members to serve on any election board in the county; provided that such appointed 
board members shall not change the proportionate representation of each party on the board. 


History: 1953 Comp., § 3-2-10.1, enacted by Laws The 2011 amendment, effective July 1, 2011, made 
1977, ch. 222, § 5; 2011, ch, 137, § 15; 2019, ch, 212, § 22. stylistic changes. 

The, 2019 amendment, effective April 3, 2019, -re- 
placed "precinct board" with "election board" throughout 
the section. 


1-2-12. Election board; positions on each board. 


A. Each election board shall consist of: 

(1) apresiding judge; 

_ (2) two election judges; and 

(3) election clerks who are appointed to assist the pAesigints judge and election judges. 

B. The county clerk shall appoint presiding judges and election judges so that not more than 
two of the. three judges belong to the same political party at the time of their appointment; pro- 
vided that: 

(1) ajudge of an albetion board shall not have changed party registration in the two years 
next preceding the judge's appointment in such a manner that the judge's prior party registration 
would make the judge ineligible to serve on the assigned election board; and 

(2) ajudge of an election board shall not continue to serve on an election board if the judge 
changes party registration after the date of appointment i in such a manner to make the judge in- 
eligible to'serve on the assigned election board. 

-C. The county clerk may appoint teams of presiding judges and election judges for alternate 
voting locations, absent voter precincts, recounts and special elections; provided that each team 
meets the requirements of Subsection B of this section. 

D. The county clerk may appoint election clerks to the election board as necessary to assist the 
presiding judge and election judges if the county clerk determines that additional election board 
members are needed... 

EK. County clerk employees may be assigned a the county clerk to provide support to an elec- 
tion board or polling location. 


History: 1953 Comp., § 3-2-11, enacted by Laws designations "(1)" and "(2)", and after "election judges so 
1969, ch. 240, § 32; 1975, ch. 255, § 17; 1981, ch. 159, § that", deleted "at least one election judge shall not be of 
3; 1985, ch. 160, § 1; 1991, ch. 105, § 4; 1993, ch. 314, § the same political party, if any, as the presiding judge; and" 
4; 1993, ch. 316, § 4; 1995, ch. 124, § 2; 2009, ch. 150, § 2; and added "not more than two of the three judges belong to 
2011, ch. 137, § 16; 2015, ch. 145, § 9; 2019, ch. 212, § 23, the same political party at the time of their appointment; 

Cross references. — For appointment of election provided that:", and added Paragraphs B(1) and B(2); in 
board, see 1-2-6 NMSA 1978. _ Subsection C, added "The county clerk", after "election for 

For qualification of board members, see 1-2-7 NMSA .. judges for", added “alternate voting locations", after "voter 
1978. precincts", deleted "recount precinct boards" and added "re- 

The 2019 amendment, effective April 3, 2019, changed counts", after the next occurrence of "and", deleted "alter- 
the name of "precinct board" to "election board", and revised nate voting locations" and added "special elections", after 
the required composition of an election board; replaced "pre- "meets the requirements", deleted "pursuant to Paragraph 
cinct board" with "election board" throughout the section; in (1) of this subsection" and added "of Subsection B of this 
the section heading; deleted "number for each’ precinct" and section"; deleted former Subsection C; in Subsection D, after 
added “positions on each board"; in Subsection A, in the in- the subsection designation, deleted "If", after "county clerk", 
troductory clause, deleted "For primary, general and special added "may appoint'election clerks to the election board as 
federal elections, the precinct" and added "Each election", necessary to assist the presiding judge‘and election judges if 
in Paragraph A(3), deleted "one" preceding "election", and the county clerk", after "additional election”, deleted "clerks" 
after "election", deleted "clerk" and added "clerks who are and added "board members", and after "are needed", deleted 
appointed to assist the presiding judge and election judges"; "the clerk may appoint such additional election clerks as the 
in Subsection B, in the introductory clause, after "county clerk deems necessary"; and in Subsection E, after "employ- 
clerk", deleted "in appointing precinct boards for primary, ees may be", deleted "appointed to assist a precinct board" 


general and special federal elections", deleted paragraph 
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and added “assigned by the county clerk to provide support The 1991 amendment, effective April 2, 1991, deleted 
to an election board or polling location". former Subsection E which read "Alternates for each pre- 

The 2015 amendment, effective July 1, 2015, autho- cinct board shall be selected in the same proportion as 
rized the county clerk to appoint teams of presiding judges precinct board members"; redesignated former Subsec- 
and election judges for recount precinct boards and autho- tions F and G as Subsections E and F; and made a minor 
rized the county clerk to appoint county clerk employees stylistic change in Subsection E. 


to assist a precinct board; in Paragraph (2) of Subsection 


B, after "voter precincts", added "recount precinct boards"; ANNOTATIONS 

and added Subsection E. satel : County commissioners as election judges un- 
The 2011 amendment, effective July 1, 2011, provided constitutional. — Former absent voter's law which at- 

the method for appointing presiding judges and election tempted to constitute board of county commissioners as 

judges and eliminated the authority of election clerks to judges of election was unconstitutional as contrary to 

appoint additional election clerks. N.M. Const., art. VII, § 1, which provides that not more 


The 2009 amendment, effective June 19, 2009, in than two judges of election shall belong to same political 
Subsection B, deleted "When one voting machine is to party at time of their appointment. Thompson v., Scheier, 
be used in a precinct" and added "For primary, general 1936-NMSC-026, 40 N.M, 199, 57 P.2d 293. 
and special federal elections"; in Subsection C, deleted Mandamus not granted after election. — Manda- 
"When two voting machine are to be used in a precinct mus to revoke the appointment of one judge of election 
and added "For all other elections’; in Paragraph (2) of from the republican party and make the appointment 
Subsection C, changed "two" to "one ; deleted judges who from the democratic party would not be granted after the 
shall be of different political parties" and added "judge"; election as the issue had become moot. Board of Comm'rs 
in Paragraph (3) of Subsection C, changed "two" to "one"; v. Coors, 1925-NMSC-023, 30 N.M. 482, 239 P. 524. 
deleted "clerks who shall be of different political parties" Election judges have no tenure. — Election judges 
and added "clerk"; and deleted Subsection D, which pro- created for a specific purpose and to perform certain pub- 
vided for cases in which three voting machines are used, lic duties have no definite tenure of office. Territory ex 

The 1995 amendment, effective January 1, 1996, sub-- —_—_re}, Lester v. Suddith, 1910-NMSC-068, 15.N.M. 728, 110 
stituted "multipartisan" for "bipartisan" in the section P. 1038. ' 
heading; and in Subsection A, rewrote Paragraphs (2) and Appointment of officials for each precinct. — The 
(3) and added Paragraph (4), rei, appointment of election judges and other election of- 
_ The 1993 amendment, made a minor stylistic change ficials for each precinct and election district, is, contem- 
in Subsection E and substituted "certificate" for "affidavit plated under the primary law. 1943-44 Op. Att'y Gen. 
in Subsection F, No. 44-4442. 


1-2-1383. Repealed. 


Repeals. — Laws 2011, ch. 137, § 110 repealed 1-2-13 additional clerks, effective July 1, 2011. For provisions 


NMSA 1978, as enacted by Laws 1969, ch. 240, § 33, re- of former section, see the 2010 NMSA 1978 on NMOne 
lating to primary elections and appointment of temporary Source.com. 


1-2-14. Election boards; notice of appointment. 


A. Immediately after the appointment of the election boards, the county clerk shall: 

(1) make and certify a list of the names of the appointees for each polling location and 
send a copy of the list to the county chair of each political party participating in a partisan election 
and to the secretary of state; and 

(2) notify each person appointed, request the person's acceptance and keep a record of all 
notifications and acceptances. ; 

B. If any person appointed to an election board fails to accept the appointment within two 
weeks after the notice was sent or communicated, the county clerk shall appoint another qualified 
person for the election board. Hee tlt 


History: 1953 Comp., § 3-2-1383, enacted by Laws The 2011 amendment, effective July 1, 2011, required 


1969, ch. 240, § 34; 1975, ch. 255, § 18; 1991, ch. 105, § county clerks to certify a list of appointees for each polling 
5; 2011, ch. 137, § 17; 2019, ch. 212, § 24. location and to send a copy of the list upon request to the 

The 2019 amendment, effective April 3, 2019, county chair and eliminated the requirement that county 
changed the name of "precinct board" to "election board", clerks send the precinct board acopy ofinstructions. 
removed a provision requiring the county clerk to post The 1991 amendment, effective April. 2, 1991, in Sub- 
the list of names-of appointees to an election board; re- section A, deleted "and alternates" following "boards" in the 
placed "precinct board" with "election board" throughout introductory phrase and "including alternates" following 
the section; and in Subsection A, Paragraph A(1),.after "names" near the beginning of Paragraph (1) and, in Subsec- 
"polling location", deleted "by precinct where applicable, tion B, deleted "or as an alternate" following "precinct board" 
post the list in a conspicuous and accessible place in the and substituted "appoint another qualified person" for "ap- 
county clerk's office and keep it posted for five days", point the alternate member to fill the position in the case of 
and after "participating in", deleted, "the" and added "a a precinct board member, or another qualified person in the 
partisan". ; case of a vacancy in the position of alternate", 
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1-2-15. Election board; vacancies. 


‘A. If for any cause a member of the.election board fails to appear, for the assigned duty to 
which the member was appointed,.the,remaining board members shall immediately notify the 
county clerk. 

B,. In the event of a vacancy.in an election board, position by reason of death,.removal from the 
county, disqualification, refusal,to serve, failure to appear for an assigned duty or excusal by the 
county clerk for sufficient cause, the county clerk may appoint a qualified person to fill the vacancy. 

C..,.No vacancy shall prevent,the remaining board members from proceeding to open the polls 
or otherwise perform their duties for the election in their assigned location. 


History: 1978 Comp., § 1-2-15, enacted by Laws "vacancy on election day" and added. "vacancies"; in Sub- 
1991, ch. 105, § 6; 2019, ch, 212, § 25. section A, after "member of the", deleted ."precinct board 

Repeals and reenactments. — Laws 1991, ch. 105, § is not present on election day at the precinct for which he 
6 repealed former 1-2-15 NMSA 1978, as enacted by Laws or she" and added "election board fails to appear for the 
1969, ch. 240, § 35, relating to precinct board, vacancy assigned duty to which the member", after:"shall", added 
on election day, and enacted the above section, effective "immediately", and after"county clerk", deleted "who 
April 2, 1991. shall fill the vacancy"; deleted former. Subsection Band 

The 2019 amendment, effective April 3, 2019, changed added new Subsection B; and in Subsection C, after "No 
the name of "precinct board" to "election board", and re- vacancy", deleted "on election day", after "open the polls", 
vised the provisions related to vacancies on an election deleted "and conducting" and added "or otherwise perform 
board; replaced "precinct board" with "election board" their duties for", and after "assigned", deleted "precinct" 


throughout the. section; in the section heading, deleted and added "location". 


1-2-16. Election board; compensation. 


A. Members of an election board shall be compensated for their services at the rate of not less 
than the federal minimum hourly wage rate nor more than two hundred dollars ($200) for an elec- 
tion day. 

B. Members of an election board assigned to alternate voting or alternate mobile voting loca- 
tions or absent voter precincts may be compensated at an hourly rate set by the county clerk. 

C. Compensation shall be paid within thirty days following the date of election. 

D. For purposes of determining eligibility for membership in the public employees retirement 
association and pursuant to the provisions of Subsection B of Section 10-11-3 NMSA 1978, election 
board members are designated as seasonal employees. 


History: 1953 Comp., § 3-2-15, enacted by Laws members assigned to alternate voting locations or absent 
1969, ch. 240, § 36; 1975, ch. 255, § 19; 1981, ch. 159, § voter precincts to be compensated at an hourly rate. 
4; 1987, ch. 226, § 1; 1987, ch. 249, §.2; 1991, ch. 77,§1; ;;~ The 2001. amendment, effective June 15, 2001, 
1999, ch. 236, § 2; 2001, ch. 44, § 1; 2011, ch. 187, § 18; changed the maximum compensation for board members 
2012, ch. 26, § 1; 2019, ch, 212, § 26. from seven dollars ($7.00) per hour to one hundred fifty 
The 2019 amendment, eMectivs April 3, 2019 , changed dollars ($150) for an election day. 
the name of "precinct board" to "election board", and pro- The 1999 amendment, effective June 18, 1999, in Sub- 
vided for alternate mobile voting locations; replaced "' pre- section A, substituted "the federal minimum hourly wage 
cinct board" with “election board" throughout the Ree rate" for "fifty dollars ($50.00)" and "seven dollars ($7.00) 
and in Subsection B, after "alternate voting", added “or © per hour" for "ninety-five dollars ($95.00)". 
alternate mobile voting". The 1991 amendment, effective June 14, 1991, in Sub- 
The 2012 amendment, effective March 3, 2012, desig- section A, substituted "nor more than ninety-five dollars 
nated precinct board members as seasonal employees)for ($95,.00)" for "or more than the per diem rate’ allowed for 
purposes of eligibility for membership in the public em- members of the legislature". 
ployees retirement association and added Subsection D. 
The 2011 amendment, effective July 1, 2011, in- ANNOTATIONS 
creased the amount of compensation from one hundred Am: Jur, 2d, A.L.R. and: C.d.S. references.’ — ‘29 
fifty dollars to two hundred dollars and permitted board CLS, Mldctions § 63. 


1-2-17. Election board; schools of instruction. 


A. ‘The ‘county clerk shall cause to be held’a public school of instruction for’ all election board 
members and others who will be officially concerned with the conduct of an élection. 
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B. The schools of instruction provided for in this section shall be held following an election 
board member's appointment and before the member performs assigned duties in an election. 

C. All major details of the conduct of elections shall be covered by the county clerk or the clerk's 
authorized representative at such school, with special emphasis being given to recent gph in 
the Election Code. 

D. The school of instruction shall be open to any interested person, and the county clerk aifhll 
post notice of the school at least four days before the school is to be held. Each member of an elec- 
tion board shall be notified at least seven days prior to commencement of the school. 

E. A person shall not serve as a member of an election board in any election unless that person 
has attended at least one such school of instruction for the election at which the person is ap- 
pointed to serve and has been certified by the county clerk with respect to the person's completion 
of the school of instruction. This subsection shall not apply to filling of vacancies on election day as 
provided in Subsection B of Section 1-2-15 NMSA 1978, 


History: 1953 Comp., § 3-2-16, enacted by Laws 1969, The 2005 amendment, effective July 1, 2005, in Sub- 


ch. 240, § 37; 1975, ch. 255, § 20; 1977, ch. 222, § 6; 1987, section A, provided that the secretary of state may super- 
ch. 249, § 3; 1989, ch. 392, § 2; 1991, ch. 105, § 7; 2005, ch. vise and the county clerk shall cause to be held a public 
270, § 13; 2011; ch, 187, § 19; 2019, ch, 212, § 27. school of instruction and deleted the former provision 
Cross references. — For election seminars for county in Subsection A that a public school of instruction shall 
clerks, see 1-2-5 NMSA 1978. be held in any county with a population of one hundred 
The 2019 amendment, effective April 3, 2019, changed thousand or more; deleted the former provision of Subsec- 
the name of "precinct board" to "election board", and re- tion B, which provided that the county clerk shall hold a 
vised the provisions related to schools of instruction for public school of instruction for persons concerned with the 
members of an election board; replaced "precinct board" conduct of elections in any county having a population of 
with "election board" throughout the section; in Subsec- less that one hundred thousand; changed three to seven in 
tion B, after "shall be", deleted "as follows:" and added Subsections B(1) through (3); and provided in Subsection 
"held following an election board member's appointment C that all major details of elections shall be covered by 
and before the member performs assigned duties in an the secretary of state of the secretary's authorized repre- 
election", deleted former Paragraphs B(1) through B(8); sentative. 
in Subsection D, after "interested person, and", added The 1991 amendment, effective April 2, 1991, deleted 
"the county clerk shall post", after "notice of the school", "alternates for precinct board members" following "pre- 
deleted "shall be given to the public press"; and in Sub- cinct boards" in Subsections A and B and made.a minor 
section EK, after "one such school of instruction", deleted stylistic change in Subsection F. 
"in the calendar year of" and added "for", and after "ap- am 
pointed to serve", deleted "or" and added "and". ANNOTATIONS 
The 2011 amendment, effective July 1, 2011, removed Am: duit 24) A01AR} and CaliSiveferences.i2< 26:Am 
the secretary of state as a participant in public schools of Tah Od meee § 90, ; 
_ instruction and eliminated the secretary of state's respon- 29 C.J.8. Elections § 58. 


sibility to cover the details of the conduct of elections. 


1-2-18. Election board members; identification badges. 


At all times on election day while performing their duties, members of the election board shall 
wear uniform identification badges. Such badges shall be furnished by. the county clerk. The sec- 
retary of state shall prescribe the form and material of such identification badges, which shall 
include the identification of the election board member's name, title and political party. 


History: 1953 Comp., § 3-2-17, enacted by Laws The 2019 amendment, effective April 3, 2019, #e- 
1969, ch. 240, § 38; 2019, ch. 212, § 28. placed "precinct board" with "election board" throughout 
the section, and after "board member's", added "name", 


1-2-19. Oral assistance for language minority voters. | \ 


A. In those polling places designated by the secretary of state as being subject to the provisions 
of the 1975 amendments to the federal Voting Rights Act of 1965, oral assistance shall be made 
available to assist language minority voters who cannot read sufficiently well to exercise the elec- 
tive franchise, As used in the Election Code [Chapter 1 NMSA 1978], "language minority" means 
a person who is an American Indian or of Spanish heritage and "inability to read well enough to 
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exercise the elective franchise" means inability to read the languages in which the ballot is printed 
or the inability to understand instructions for operating the voting machine. 

B. In those precincts where oral assistance is required, the position of election translator is cre- 
ated. The election translator shall be an additional member of the regular precinct board [election 
board] unless oral assistance to language minorities can otherwise be rendered by a member of the 
regular precinct board [election board]. The election translator shall be appointed by the county clerk 
in the same manner as other precinct board [election board] members are appointed, except that the 
county clerk in appointing American Indian election translators shall seek the advice of the pueblo or 
tribal officials residing in that county. The election translator shall take the oath required of precinct 
board [election board] members and shall meet the same qualifications as other precinct board [elec- 
tion board] members. In precincts where election translators are required, an election translator shall 
represent each political party as required by law for precinct boards [election boards]. 

C. Each county clerk shall compile and maintain a list of standby election translators to serve 
in those precincts on election day when the appointed election translator is unavailable for such 
service. 

D... Each county clerk shall provide to the secretary of state no later than thirty days before any 
election a list of appointed election translators and a list of appointed standby election translators, 
together with the precinct numbers to which each election translator has been appointed. 


History: 1953 Comp., § 3-2-17.1, enacted by Laws board", as that term is defined in Section 1-1-1383 NMSA 
1977, ch. 124, § 2; 1989, ch. 392, § 8. 1978. 

Bracketed material. — The bracketed material was Cross references, — For the 1975 amendments to the 
inserted by the compiler and is not part of the law. federal Voting Rights Act of 1965, see 42 U.S.C. §§ 1973a 

Laws 2019, ch. 212, § 283, effective April 8, 2019, pro- to 1973d, 1973h, 19738i, 1973k, 19731, 1973aa, 1973aa-1a, 
vided that references in the Election Code to ."precinct 1978aa-2 to 1973aa-5, 1973bb and 1978bb-1. 


board", shall be deemed to be references to "election 


1-2-20. Messengers; compensation. 


A. The county clerk may appoint messengers to deliver ballot. boxes, poll books, keys, election 
supplies and other materials pertaining to the election. Messengers may also be authorized to col- 
lect absentee ballots and removable media storage devices from polling places and deliver them to 
locations designated by the county clerk. 

B. Messengers may be compensated at the same daily or hourly rate as provided for election 
board members or at a rate established by the county clerk. Messengers may be paid mileage as 
provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] each way over the 
usually traveled route when the messenger travels by private vehicle. The compensation and mile- 
age shall be paid within thirty days following the date of election. 

C. Messengers shall take an oath of office before entering into service as a messenger. Messen- 
gers may be appointed to serve solely in that capacity or may be election board members or county 
employees also appointed to serve as messengers. 


History: 1953 Comp., § 3-2-18, enacted by Laws . The 2015 amendment, effective July 1, 2015, provided 
1969, ch. 240, § 39; 1973, ch. 4, § 1; 1981, ch. 159, § 5; for messengers, appointed by the county clerk, to collect 
2007, ch. 337, § 6; 2015, ch. 145, § 10; 2019, ch. 212, § 29. removable media storage devices from polling places and 

Cross references. — For offenses by messengers, see deliver them as instructed by the county clerk; in Subsec- 
1-20-19 NMSA 1978, tion A, after "absentee ballots", added "and. removable 

The 2019 amendment, effective April 3, 2019, revised media storage devices", and after "places and deliver", de- 
a provision related to compensating messengers hired to leted "those absentee ballots" and added "them". ° 
deliver ballot boxes and other materials pertaining toan | The 2007 amendment, effective July. 1; 2007, provided 
election, removed the requirement that messengers be that messengers may collect absentee ballots from poll- 
paid mileage, and required messengers to take an oath ing places and deliver them to locations designated by the 
of office; in Subsection B, after the subsection designa- county clerk, , 


tion added the first sentence, in the second sentence; af- ANNOT ‘ATIONS 


ter "Messengers", deleted "shall" and added "may", after 
"traveled route", added "when the messenger travels by Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 
private vehicle", and after "date of election", deleted “if CJS. Elections § 63. 


funds are available for payment"; and added Subsection C, 
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1-2-21. Challengers; appointment. 


A. The county chair of each political party represented on the ballot in a partisan election may 
appoint in writing challengers for each polling location. If more than one challenger is appointed 
to a polling location, the challengers shall be listed in ranking order. 

B. If any county chair fails to make such appointments or if there is no county chair,.the state 
chair of the political party may in a partisan election appoint in writing one challenger for each 
polling location in the county. . 


. 32 if | 
History: 1953 Comp., § 3-2-19, enacted by Laws polling location", deleted "corresponding to the precinct" 


1969, ch. 240, § 40; 1975, ch. 255, § 21; 2011, ch. 137, § and added "in the county"; and deleted Subsection C. — 
20; 2019, ch. 212, § 30. The 2011 amendment, effective July 1, 2011, permit- 
The 2019 amendment, effective April 3, 2019, refine! ted each political party to appoint challengers’ for: each 
the provision related to appointing challengers for each polling location and:if more than one challenger is ap- 
polling location in partisan elections; in Subsection A, af- pointed, required that they be listed in ranking order. 


ter "represented on the:ballot", added "in a partisan elec- 


tion"; in Subsection B, after "make such appointments", ANNOTATIONS 
added "or if there is no county chair", after "political. Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
party may", added "in a partisan election" and after "each Jur, 2d Elections §§ 91, 92. 


29 C.J.S. Elections §§ 59, 60. © 


1-2-22. Challengers, watchers and election observers; qualifications; 
restrictions. 


Challengers and watchers shall be voters of a precinct located in that county to which they are 
appointed. No person shall be qualified for appointment or service as a challenger, watcher or elec- 
tion observer: 

A. who is a candidate for any office to be voted for at the election; 

B. who is a spouse, parent, child, brother or sister of any candidate to be voted for at the elec- 
tion; 

C. who is married to a parent, child, brother or sister of any candidate to be voted for at the 
election or who is the parent of the spouse of any candidate to be voted for at the election; or 

D. who is a sheriff, deputy sheriff, marshal, deputy marshal or state or municipal police officer. 


History: 1953 Comp., § 8-2-20, enacted by Laws ANNOTATIONS 
1969, ch, 240, § 41; 1975, ch. 255, § 22; 1987, ch. 249 
4; 2011, ch. 181, eal anee mee ‘ + "Am, Jur. 2d, ALR. and OS. references. — 25 Am. 


The 2011 amendment, effective July 1, 2011, provided Jur, 2d Elections § 90. 
criteria that disqualifies challengers, watchers and elec- 29 C.J.S. Elections § 58. 
tions observers from appointment or service; 


1-2-28. Challengers; permitted activities. 


A. Achallenger, upon presentation of the written appointment to the precinct board [election 
board], shall be permitted to be present at any time from the time the precinct board [election 
board] convenes at the polling place until the completion of the precinct board's [election board's] 
duties after the polls close. 

B. Achallenger, for the purpose of interposing challenges, may: 

(1) _ view the signature roster or precinct voter list for the purpose of determining whether 
the challenger desires to interpose a challenge when a signature roster or precinct voter list is 
used; 

(2) view the application to vote form before the voter receives a ballot for the purpose of 
determining whether the challenger desires to interpose a challenge when an application to vote 
form is used; 

(3) view the signature roster or checklist of voters to determine whether entries are being 
made in accordance with the Election Code; 


30 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-2-24 ELECTION OFFICERS AND BOARDS 1-2-25 


(4) ..view each voting machine before the polls are opened to ensure that the public counter 
is at zero, that the results tape contains no votes and that there are no yeted ballots in the voting 
machine bins; and 

(5), make in any polling place and preserve for future reference written memoranda of any 
action or omission:on the part of any member of the precinct board [election poandls 


History: 1 1953 Comp., § 3- 2.21, enacted by Laws The 2011 amendment, effective July 1, 2011, permit- 
1969, ch, 240, § 42; 1975, ch. 255, § 23; 2009, ch. 150, § ted challengers to view an application to vote form before 
3; 2011, ch. 137, § 22. a voter receives a ballot, the signature roster or checklist 

Bracketed material. — The bracketed material was of voters, and the voting machine to ensure that no’votes 
inserted by the compiler and is not part of the law. ~ have been registered, 

' Laws 2019, ch. 212, § 283, effective April 3, 2019, 'pro- The 2009 amendment, effective June 19, 2009, in 
vided that references in the Election Code to "precinct Paragraph (1)'of Subsection B, added "the challenger or 
board", shall be deemed to be references to "election alternate challenger"; and in Paragraph (3) of Subsection 
board", as that term is defined in Section 1-1-1383 NMSA B, after "envelope and to see", deleted "that all ballot la- 
1978. bels are in their proper places and". 

Cross references. — For watchers and precinct board 
members making memoranda of actions or Omissions, see ANNOTATIONS 
1-2-29 and 1-12-6 NMSA 1978. i 

For entries by precinct board, see 1-12-11 NMSA 1978. praia: eyed aati ant Mai RRPRS BRP oR iat HR: 

For interposing challenges, see 1-12-20 NMSA 1978. 96 CIS, Blectiona § 55. 


1-2-24. Challengers; identification badges. 


At all times while they are present in the polling place, challengers shall wear uniform identifi- 
cation badges designating them as authorized challengers of the political party which they repre- 
sent. They shall not wear any other form of identification, party or candidate pins. The secretary of 
state shall prescribe the form and materials of such badges and such badges shall be furnished to 
the challengers by the presiding judge upon presentation of their written appointments. 


History: 1953 Comp., § 3-2-22, enacted by Laws 
1969, ch. 240, § 43, 


1-2-25. Challengers, watchers, county canvass observers; permitted and 
prohibited activities. 7 


_A.. Challengers, watchers and county canvass observers shall: 

(1) not be permitted to perform any duty of an election board member; 

(2) not handle the ballots, signature rosters, checklist of voters or voting machines or take 
any part in the counting or tallying of the ballots or the county canvass; 

(3) not be allowed to view a voter's full date of birth or any portion of the voter's social 
security number; 

(4) not interfere with the orderly conduct of the BIeMorH the counting or tallying of the 
ballots or the county canvass; 

(5) be allowed in the room in which the voting is being conducted at a polling location; pro- 
vided that at any given time, each political party, candidate or election- related organization may 
have no more than one person present; and 

(6) be allowed in the room in which the neat voter election board, the recount election 
board or the election board for a special election conducts its business or, in the case of county 
canvass observers, in which the county canvass is conducted; provided that each political party, 
candidate or election-related organization shall have no more than: 

(a) two persons present at i Hea time in counties with more than ten thousand 
registered voters; 

(b) four persons present at any given time in counties with more ead fifty thousand 
registered voters; or 
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(c) fifteen persons present at any given time in counties with more than one aan 
fifty thousand registered voters. 

B. Subject to permission granted by the county clerk, additional challengers may be enn 
in the room in which the absent voter election board, the recount election board or the election 
board for a special election conducts its business in a partisan election; provided that the number 
of additional challengers allowed pursuant to this subsection is identical for each political party 
participating in the election. 


History: 1953 Comp., § 3-223, enacted by Laws Subsection B, after "voter election. board,", added "the 
1969, ch. 240, § 44; 1975, ch. 255, g 24; 2011, ch. 137, § recount election board or the election board for a special 
23; 2019, ch. 212, § 31. election", and after "conduct its business", added "in a par- 

Cross references, — For disturbing polling place pro- tisan election", 
hibited, see 1-20-20 NMSA 1978. The 2011 amendment, effective July 1, 2011, prohib- 

The 2019 amendment, effective April 3, 2019, changed ited challengers, watchers and county canvass observers 
the name of "precinct board" to "election board", permit- from handling the voter checklist, tallying ballots or the 
ted challengers, watchers and county canvass observers county canvass, from viewing voters' dates of birth and 
to be in the room in which a recount election board or an social security numbers, and from interfering with the 
election board for a special election conducts its business, election, the counting or tallying of ballots or the county 
and changed which counties are entitled to have up to fif- canvass; permitted challengers, watchers and county can- 
teen challengers, watchers or county canvass observers; vass observers to be present when the voting is being con- 
replaced "precinct board" with "election board" through- ducted and when the absent voter precinct board conducts 
out the section; in Subsection A, in Paragraph A(6), in the business, subject to certain specified restrictions; and per- 
introductory clause, after "absent voter election board,", mitted county clerks to allow additional challengers to be 
added "the recount election board or the election board present when the absent voter precinct board conducts 
for a special election", and in Subparagraph A(6)(c), af- business. 


ter "more than", deleted "two" and added "one"; and in 


1-2-26. Challengers; penalty. 


The act of denying a challenger, who has presented a written appointment to the precinct board 
[election board] and who is not interfering with the orderly conduct of the election, the right to be 
present at the polling place, or denying a challenger the right to challenge voters and view the sig- 
nature rosters or checklist of voters or denying a challenger the right to witness the precinct board 
[election board] in the conduct of its duties is a petty misdemeanor. 


History: 1953 Comp., § 3-2-24, enacted by Laws 1969, ) board", shall be deemed to be references to "election 


ch, 240, § 45; 1975, ch. 255, § 25; 2011, ch. 187, § 24. board", as that term is defined in Section 1-1-1383 NMSA 
Bracketed material. — The bracketed material was 1978. 

inserted by the compiler and is not part of the law. The 2011 amendment, effective July 1, 2011, permit- 
Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- ted challengers to exercise their rights if they are not in- 

vided that references in the Election Code to "precinct terfering with the orderly conduct of the election. 


1-2-27. Watchers; appointment. 


A. An election-related organization may in a statewide or special election appoint watchers in 
a county if the organization provides a written notice to the secretary.of state at least seven days 
prior to serving as a watcher during early voting, the election date or the ballot qualification pe- 
riod for mailed ballots in a statewide or a special election and specifies the names of the qualified 
appointees. The secretary of state shall notify the county clerk of the qualified appointees at least 
five days before the election. Y 

B.. Any group of three candidates for elected office in a statewide election may appoint watch- ° 
ers in a county if the candidates provide a written notice to the secretary of state at least seven 
days prior to serving as a watcher during early voting, the election date or the ballot qualification 
period for mailed ballots in a statewide or special election and specify the names of the qualified 
appointees. The secretary of state shall notify the county clerk of the qualified appointees at least 
five days before the election. 
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History: 1953 Comp., § 3-2-25, enacted by Laws 1969, of state to notify county clerks of the appointment of the 
ch. 240, § 46; 1975, ch. 255, § 26; 2003, ch. 377, § 1; 2005, watchers at least.five days before the election. 
ch. 270, § 14; 2011, ch. 187, § 25; 2019, ch. 212, § 32. ‘The 2005 amendment, effective July 1, 2005, in Sub- 
The 2019 amendment, effective April 3, 2019, limited section B, changed the deadline for when the secretary of 
the provisions in this section to statewide and special state shall notify the county clerk of the qualified appoin- 
elections, and changed certain notice provisions for the tees from ten to five days; and deleted "a nonpartisan" in 
appointment of watchers; in Subsection A, after "election- the definition of "election-related organization". 
related organization may’, added "in a statewide or spe- * The 2008 amendment, effective June 20, 2003, redes- 
cial election", after "at least", deleted "ten" and added ignated former Subsections B and C as present Subsec- 
"seven", after. "days prior to", added "serving as a watcher tion C and'D and added’present Subsection B. 
during early voting", and after "election date", added 
"or the ballot qualification period for mailed ballots i in a ANNOTATIONS ° 


statewide or a special election"; and in Subsection B, after 
"elected office", added "in a statewide election", after "at tion. — A third party ticket in a:municipal election is 


W bp gpa | " " ft 4 
least D deleted ten" and added "seven", after "day A PET entitled to have its own watchers provided it follows the 
to", added "serving as a watcher during early voting", and outlined procedure, 1949-50 Op. Att'y Gen. No. 50-5290. 
after "election date", added "or the ballot qualification pe- Candidate for office is not disqualified from serv- 
riod for mailed ballots in a statewide or special election". ing as party watcher, and he may act as such during 


Third party entitled to watcher in municipal elec- 


The 2011 amendment, effective’ July 1, 2011, elimi- é 
nated the right of county chairmen to appoint watchers; ells of ie eg Wa bas whqiny ome NY z 
eliminated the restriction on the number of watchers that Am. Jur. 2d, A. LR. and C.J.8. references. — 25 Am. 
may be appointed; required candidates to give the secre- Jue’ 2d Wieetions §§ 91, 92. 
tary of state notice at least ten days prior to the election of 99 C.J.S. Elections 88 59, 60. 


their appointment of watchers; and required the secretary 


1-2-28. Repealed. 


Repeals. — Laws 2011, ch. 137, § 110 repealed 1-2-28 . July 1, 2011. For provisions of former section, see the 2010 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 47, relat- NMSA 1978 on NMOneSource.com. 
ing to wateliers, qualifications arid restrictions, shite, 


1-2-29. Watchers and election observers; permissible activities. 


A. Upon presentation to a precinct board [election board] of a written appointment, a watcher 
or election observer may: 

(1) ‘be present at any time from the time the precinct board [election board] convenes at 
the polling place until the completion of the precinct board's [election board's] duties after the 
polls close; ‘ 

~ (2) be permitted to observe that the election is being conducted in accordance with the 
Election Code; 

(3) view the precinct voter list to ascertain whether a voter has voted, subject to the same 
prohibitions and restrictions as are placed upon challengers by the Election Code; 

(4) view any voting machine being used in the precinct in the same manner that challeng- 
ers may, examine the voting machines; and ~~ 

_ (5) make in any polling place and preserve for future reference written memoranda of any 
action or omission on the part of any member of the precinct board [election board] charged with 
the performance of a duty by the Election Code. ~ 

B. A watcher appointed on behalf of candidates may be present only in polling locations within 
the county of appointment at which ballots are cast for at least one of the candidates making the 
appointment. 


History: 1953 Comp., § 3-2-27, enacted by Laws For prohibited activities’ of challengers, ‘see 1-2-25 
1969, ch. 240, § 48; 208% ch. 377, § 2; 2011, ch. 137, § NMSA 1978. 
26, For admission of watcher to polling place during read- 

Bracketed material. — The bracketed material. was ing of results of votes cast, see 1-12-88 NMSA 1978. 
inserted by the compiler and is not. part of the law. For disturbing the polling. sence see 1-20-20 NMSA 

- Laws 2019, ch. 212, § 283, effective April 3; 2019, pro- 1978. 

vided that references in the Election Code to "precinct The 2011 entendinant, effective July 1, 2011, included 
board", shall be deemed. to be references to "election board", election observers within the seope>of this section and 
as that term is defined in Section 1-1-13 NMSA 1978, provided that a watcher appointed by candidates may be 

Cross references. — For challengers and precinct present only at polling locations where ballots are cast for 
board members making memoranda of actions or omis- at least one of the candidates appointing the election ob- 
sions, see 1-2-23 and 1-12-6 NMSA 1978. server. 
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The 20038 amendment, effective June 20, 2003, re- » ANNOTATIONS . 
designated former Paragraphs A(3) and A(4) as present Km pohad MER and CAS te Se ead Oy ola 


per etic A(4) and A(5) and added present Paragraph Jur. 24 Elections §§ 96,97. 


29 C.J.S. Elections § 55. 


1-2-30. Watchers and election observers; penalty. 


The act of dnsihis a aratenes or an election observer, who has presentéd a WASHtEA appointment to 
the precinct board [election board] and who is not interfering with the orderly conduct. of the elec- 
tion, the right to be present at the polling place or denying a watcher or election observer the right 
to witness the precinct board [election board] in the conduct of its duties is a petty misdemeanor. 


History: 1953 Comp., § 8-2-28, enacted by Laws board", as that term is defined in Section 1-1-18 NMSA 


1969, ch, 240, § 49; 2011, ch. 187, § 27. 1978,;. 34 
Bracketed material. — The bracketed material was The 2011 amendment, effective July 1, 2011, included 
inserted by the compiler and is not part of the law. election observers within the scope of this section and per- 
Laws 2019, ch, 212, § 283, effective April 3, 2019, pro- mitted. watchers and election observers to exercise their 
vided that references in the Election Code to "precinct rights if they not hh with the orderly conduct of 
board", shall be deemed to be references to "election the election, 


1-2-31. County canvass observers. 


A. The county chair of each political party represented on a partisan ballot may appoint in 
writing county canvass observers. A candidate for elected office and an election-related organiza- 
tion in a statewide or special election may each appoint county canvass observers in a county if 
the candidate or organization makes a written request to the secretary of state and specifies the 
names of the qualified appointees. The secretary of state shall immediately notify the county clerk 
of the qualified appointees. 

B. County canvass observers shall be voters of a tevin’ located in that county to which 
they are appointed. No person shall be qualified for appointment or service as a county canvass 
observer who is a sheriff, deputy sheriff, marshal, deputy marshal or state or municipal police 
officer. 

C. Acounty canvass observer or an election observer, upon presentation of the observer's writ- 
ten appointment, shall be permitted to be present at any time from the time the county canvassing 
begins until the completion of the canvass. 


D. A county canvass observer or election observer is strictly limited to observing and docu- 


menting the canvassing process and shall not interrupt the canvassing process. 

E. County canvass observers and election observers shall not interfere with the orderly con- 
duct of the canvass and may be removed by the county clerk if the observer does not comply with 
the law. 

F. As used in this section, "county canvass" means the process in the office of the county clerk 
of qualifying and verifying paper ballots and counting and tallying votes for each precinct begin- 
ning upon the closing of the polls and ending with the certification and announcement of the re- 
sults by the county canvassing board. 


History: Laws 2005, ch. 270, § 15; 2011, ch. 137, § 28; "at least five days before the election"; and in Subsection — 
2019, ch. 212, § 33. F, after "means the process", added "in the office of the 

The 2019 amendment, effective April 3, 2019, limited county clerk", 
the provisions in this section to statewide and special The 2011 amendment, effective July 1, 2011, allowed 
elections, revised a notice provision, and revised the defi- county chairs to appoint county canvass observers; re- 
nition of "county canvass" as used in this section; in Sub- quired the secretary of state to notify county clerks of ap- 
section A, after "represented on", deleted "the" and added pointments of county. canvass observers at least five days 
"partisan", after "election-related organization", added "in before the election; disqualified law enforcement officers 
a statewide or special election", after "written request to from serving as county canvass observers; and eliminated 
the secretary of state’, deleted "at least ten days prior to the restriction on the number of county canvass observers 
the election date", after "The secretary of state", added that may be admitted in the room where the canvass is 
"immediately", and after "qualified appointees", deleted being conducted. 
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1-2-32. State canvass observers. 


A. The state chair of each political party represented on a partisan ballot may appoint in writ- 
ing state canvass observers. A candidate for elected office in a statewide election and an election- 
related organization in a statewide or special election may each appoint state canvass observers if 
the candidate or organization makes a written request to the secretary of state and specifies the 
names of the qualified appointees. 

B. State canvass observers shall be voters of the state. No person shall oe qualified for ap- 
pointment or service as a state canvass observer who is a sheriff, deputy sheriff, marshal, deputy 
marshal or state or municipal police officer, 

C. The state canvass observer or election observer, upon presentation of the observer's written 
appointment, shall be permitted to be present at any time from the time the state canvassing be- 
gins until the completion of the canvass. 

D. A state canvass observer or election observer is strictly limited to observing and document- 
ing the canvassing process and shall not interrupt the canvassing process. 

E.. State canvass observers shall not interfere with the orderly conduct of the canvass and may 
be removed by the secretary of state if the observer does not comply with the law. 

F. As used in this section, "state canvass" means the process in the office of the secretary of 
state or by such person as the state canvassing board may appoint to examine election returns 
and certificates issued by the county canvassing boards and ending with the certification and an- 
nouncement of the results by the state canvassing board. 


History: Laws 2011, ch. 137; § 11; 2019, ch. 212, § 34. statewide election", after "election-related organization", 

The 2019 amendment, effective April 3, 2019, limited added "in a statewide or special election", and after "writ- 
the provisions in this section to statewide and special ten request to the secretary of state", deleted "at least ten 
elections, revised a notice provision, and revised the defi- days prior to the election date"; and in Subsection F, after 
nition of "state canvass" as used in this section; in Subsec- "means the process", deleted "of examining" and added "in 
tion A, after "represented on", deleted "the" and added "a the office of the secretary of state or by such persons as 
partisan", after "candidate for elected office", added "in a the state canvassing board may appoint to examine". 


ARTICLE 3 


Precincts and Polling Places 


. Sec. 

Nature of a precinct; maps. cer 1-3-11. Purpose. 

Precincts; duties of county commissioners. 1-3-12. “Adjusting precinct boundaries. 

Repealed. 1-3-12, Adjusting precinct boundaries. (Effective Janu- 
1. Repealed. —~ | ary 1, 2023.) 

Consolidation of precincts; voter convenience centers. 1-3-13. Adjusting precinct boundaries; time lines for leg- 

Precincts; powers of county commissioners. islative and local public body redistricting; 

Precincts; boundaries; protest. release of nominating petitions. 


1-3 
Polling places. 1-3-15 to 1-3-17. Repealed. 

1, Additional polling places. 1-3-18, Polling places; building requirements; inspection. 

2. Polling places on Native American lands. 1-38-19. Election-day polling places; adequate resources. 
Precinct changes; notice and publication. 1-38-20. Secretary of state; geographic information sys- 
Precincts; exclusions. tem data. 

0. Short title. 


trot fro fed fk foot foot fh food foot ead fk food fed fet (9D 
See ee Sep ee ees 


ii 
-2. 
-3. 
-3. 
-4. 
-5. 
-6. 
-6.1; Repealed. -14. Standard base map required. 
-7. 
-7, 
-7, 
-8. 
-9. 
-1 


1-3-1. Nature of a precinct; maps. 


A. Each precinct as nearly as practicable shall be composed of contiguous and compact areas 
having clearly definable boundaries. All precinct boundaries shall comply with the provisions of 
the Precinct Boundary Adjustment Act [1-3-10 through 1-3-14 NMSA 1978]. 

B. A precinct shall be divided or its boundaries adjusted if the precinct has had more than: 

(1) seven hundred fifty votes cast by voters of that precinct at a general election, based on 
the two most recent general elections; or 
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(2) two thousand five hundred persons residing within the boundaries of the precinct, 
based on the most recent federal decennial census. 

C. A precinct may be combined with another precinct or its boundaries i Spe is the precinct 
has had less than: 

(1) one hundred votes cast by voters of that precinct at a general election, sade on the two 
most recent general elections; or 

(2) five hundred persons residing within the boundaries of the precinct, based on the most 
recent federal decennial census. 

D. A precinct shall not be dambinida with an adjoining precinct as oe in eargadnte C bi 
this section if the combination of the two precincts would: 

(1) violate the maximum votes cast or population requirements of Subsection ‘B of this 
section; or . oe 
(2) cross any local, state or federal district or districted boundary lines. 

E. The secretary of state shall provide and maintain a suitable map showing the current geo- 
graphical boundaries with designation of each precinct, local government, representative district 
and senatorial district in the county. The size and form of such maps shall be prescribed by the sec- 
retary of state. A word description of the geographical boundaries shall be attached to each map, 


along with a description of the changes from the previous map ie the area. The map, with ose 


description, is a public record. 


History: 1953 lea § 3-3-1, enacted by. Laws 
1969, ch, 240, § 50; 1975, ch. 255, § 27; 1977, ch. 64, § 
1; 1984 (1st 8.8.), ch, 8, § 1; 1991 (1st S.S.), ch. 6, § 1; 
1995, ch. 126, § 1; 2019, ch. 212, § 35. 


Cross references, — For definition of precinct, see 1-. 


1-11 NMSA 1978. 
For Absent Voter Precinct Act, see 1-6-19 NMSA 1978. 
The 2019 amendment, effective April 3, 2019, revised 
the provisions related to precinct boundaries; in Subsec- 
tion B, after "A precinct", deleted "for general or primary 
election purposes shall not have had more than eight" and 


added "shall be divided or its boundaries adjusted if the 


precinct has had more than", added new paragraph desig- 
nation "(1)", in Paragraph B(1), after the paragraph desig- 
nation, added "seven", after "hundred", added "fifty", after 
"votes cast", deleted "in person in" and added."by voters 
of", after "precinct at", deleted "the last preceding", and 
after "general election,", added "based on the two most re- 
cent general elections; or", and added new Paragraph B(2); 
added new Subsections C and D and redesignated former 
Subsection C as Subsection E; in Subsection E, after the 
subsection designation, deleted "Each county clerk" and 
added."The secretary of state", after "each precinct,", 
added "local government", and after "attached to each 
map,", deleted "Such" and added "along with a description 
of the changes from the previous map of the area. The'; 
and deleted former Subsection D, which related to the de- 
livery of each map to the secretary of state, 

The 1995 amendment, effective June 16, 1995, de- 
leted "provided that on and after January 1, 1990, such 
precinct" at the end of the first sentence and inserted "all 
precinct" at the beginning of the second sentence in Sub- 
section A. 

The 1991 (1st S.S.) amendment, effective October 4, 
1991, deleted a proviso from the end of Subsection B re- 
lating to precincts having more than 800 votes cast in 
the last general election; deleted former Subsection C, 
which provided "Precincts for election purposes shall 
be designated consecutively in the county by number"; 


redesignated former Subsections Diand E as Subsections 
C and D; and added the second sentence in Subsection C. 


ANNOTATIONS 


Commissioner to locate polling places to accom- 
modate voters. — This section specifically requires that 
the board of county commissioners so locate polling places 
that no polling place located within any precinct or elec- 
tion district may be required to accommodate more than 
600 (now 800) voters. 1961-62 Op. Att'y Gen. No, 62-34. 

Accommodation requirements not impliedly re- 
pealed. — Section 1-9-5 NMSA 1978 is determinative of 
the number of machines which the board of county com- 
missioners [now county clerk] must acquire for use at any 
general or special election, but does not repeal by implica- 
tion the provisions of this section limiting the number of 
voters which any polling place may be required to accom- 
modate. 1961-62 Op. Att'y Gen. No. 62-34, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur. 2d Elections §§ 7, 8, 9, 18, 16, 17, 21, 24, 25, 28 et seq., 61. 

Voter's right to set aside apportionment because of dis- 
crimination, 2 A.L.R. 13832, 22 A.L.R. 1189. 

Want of contiguity as invalidating apportionment, 2 
A.L.R, 1387. 

Inequality of population or lack of compactness of terri- 
tory as invalidating apportionment of representatives, 2 
A.L.R. 1337. 

Power of judiciary to compel legislature to make ap- 
portionment of representatives of election districts as re+ 
quired by constitutional provision, 46 A.L.R. 964. 

Detachment of land from municipality as invalid altera- 
tion of legislative districts, 117 A,L.R. 267.) [-B-F\ 

Inequalities in population of election districts or voting 
units, other than districts or units for election to congress 
or state or territorial offices, as rendering apportionment 
violative of Federal Constitution - post- -Baker cases, 143 
A.L.R. Fed, 631, 

29 C.J.S. Elections § 53. 


1-3-2. Precincts; duties of county commissioners. 


For the conduct of any statewide election during the period beginning January 1 of the next suc- 
ceeding even-numbered year until December 31 of the odd-numbered year thereafter, in June or 
July of each odd-numbered year, the board of county commissioners shall by resolution: 
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1-3-3 


A. designate the polling place of each precinct that shall provide individuals with physical mo- 
bility limitations an unobstructed access to at least one voting machine; 


B. 


consolidate any precincts pursuant to Section 1-3-4 NMSA 1978; 


C. designate any mail ballot election precincts pursuant to Section 1-6-22.1 NMSA 1978; and 


D. 
1978. 


History: 1953 Comp., § 3-3-2, enacted by Laws 
1969, ch. 240, § 51; 1975, ch. 255, § 28; 1977, ch. 64, § 
2; 1979, ch. 105, § 1; 1984 (1st.S.S.), ch. 3, § 2; 1989, ch. 
392, § 4; 1991 (1st S.S.), ch. 6, § 2; 1995, ch. 126, § 2; 


2009, ch. 251, § 3; 2009, ch. 274, § 2; 2011, ch. 181, § 2; 


2018, ch, 79, § 3; 2019, ch. 212, § 36. 

Temporary provisions. — Laws 2019, ch. 212, § 277 
provided that polling places for the 2019 regular local 
election shall be the same polling places that were used 
in the 2018 general election, unless the board of county 


commissioners amends the 2017 polling place resolution 


no later than July 1, 2019. 

The 2019 amendment, effective April 3, 2019, revised 
the provisions related to precincts; deleted subsection des- 
ignation "A." and’redesignated former Paragraphs A(1) 
through A(3) as Subsections A through C, respectively, 
in the introductory clause, added "For the conduct of any 
statewide election during the period beginning January 1 
of the next succeeding even-numbered year until Decem- 


ber 31 of, the odd-numbered. year thereafter"; in Subsec-.. 


tion B, after "any precincts", deleted "for the next succeed- 
ing primary and general elections"; in Subsection C, after 
"precincts", deleted "for the next succeeding primary and 
general elections;" and added "pursuant to Section 1-6- 
22.1 NMSA 1978; and"; deleted former Paragraphs A(4) 
through A(6) and redesignated former Paragraph A(7) as 
Subsection D; in Subsection D, after "existing precincts", 
deleted "as necessary"; deleted Paragraph A(8); and de- 
leted former Subsections B through D. 

The 2018 amendment, effective July 1, 2018, provided 
additional duties for county commissioners regarding con- 
solidating precincts, and changed. the deadline by when 
the board of county commissioners must adopt its. precinct 
resolution; in Subsection A, deleted "Not later than the 
first Monday in November" and added "In June or July", 
added new Paragraphs A(2) through A(5) and redesignated 
former Paragraphs A(2) and A(3) as Paragraphs A(6) and 
A(7), respectively, deleted Paragraph A(4) and redesignated 
former Paragraph A(5) as Paragraph A(8), and‘deleted for- 
mer Paragraph A(6); added a new Subsection B and redes- 
ignated former Subsections,B and C as Subsections C and 


D, respectively; and in Subsection D, after "next succeeding - 


primary and general elections", added "and the regular lo- 
cal election following the next succeeding general election", 

The 2011 amendment, effective July 1, 2011, autho- 
rized the consolidation of precincts. 

The 2009 amendment, effective July 1, 2009, added 
Paragraph (5) of Subsection A; and in Subsection C, in the 
second sentence, after "first Monday in December of" de- 
leted "that" and added "each odd-numbered" 

Laws 2009, ch. 251, § 3 and Laws 2009, ch. 274, § 2 en- 
acted identical amendments to this section, The section 


1-3-3. Repealed. 
/Repeals. — Laws 2019, ch. 212, § 284 repealed 1-3-3 


NMSA 1978, as enacted by Laws 1969, ch. 240, § 52, re- . 


lating to precincts, combined, effective April Se 2019. For 


create additional polling places in existing precincts pursuant to Section 1-3-7.1 NMSA 


was set out as amended by Laws 2009, ch, 274, § 2. See 
12-1-8 NMSA 1978. 

The 1995 amendment, effective June 16, 1995, de- 
leted "boards of county commissioners" from the end of 
Paragraph (4) in Subsection A and inserted "proposed" in 
Subsection B. 

The 1991 (1st S.S.) amendment, effective October 4, 
1991, in Subsection, A, substituted "November" for "De- 
cember" near the beginning and "that" for "which" in 


‘Paragraph (1), rewrote Paragraphs (2) and (3), and added 


Paragraph (4); in Subsection B, inserted "precincts or" and 
"and. each new or changed precinct" and deleted "or re- 
organization of polling places" following "polling places"; 
rewrote Subsection C; and deleted former Subsection D, 
relating to a requirement beginning January 1, 1990, for 
precincts which have been consolidated pursuant to the 


_ Provisions of the Precinet Boundary Adjustment Act. 
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ANNOTATIONS 


Legislature did not intend using school buildings 
as polling place except upon approval. — The legisla- 
ture did not intend that the institutional buildings of the 
New Mexico school for the visually handicapped be made 
available as voting sites for election purposés when the 
board of regents of such institution determines otherwise. 
While it is not mandatory that the board of regents of such 


‘institution provide a building for use in connection with the 


holding of elections within the precinct or election district, 
it should be noted, however, that buildings of such jinstitu- 
tion or a portion of such institution may, upon approval of 
the board of regents of the institution, be made available as 
an election site whenever the board of regents may grant 
such permission. However, the using of such property of the 
New Mexico school for the visually handicapped as an elec- 
tion polling place would be contingent upon the approval 
by the board of regents of the institution and their deter- 
mination that such use would not endanger the lives and 
safety of the students of the school, 1961-62 Op, Att'y Gen. 
No. 61-130. 

Voting machines do not change requirement*‘that 
polling place to accommodate voters. — Notwith- 
standing the fact that voting machines may accommodate 
more than 600 voters, enactment of Laws 1951, ch. 192 
(now repealed) did not supersede or repeal 3-2-1, 1953 
Comp., requiring county commissioners to divide pre- 
cincts and voting districts so that no polling place will be 
required to accommodate more than 600 voters, 1951-52 
Op. Att'y Gen. No, 52-5489, 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 29 
C.J.S. Elections § 54. 


provisions of former section, see the 2018 NMSA 1978 on 


NMOneSource.com. 
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1-3-3.1 ELECTIONS 1-3-4 


1-3-3.1. Repealed. 


Repeals. — Laws 2000, ch. 81, § 2 repealed .1-3-3,1 January 31, 2002. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 2000, ch. 81, § 1, re- 2001 NMSA 1978 on NMOneSource.com. 
lating to the freezing of precinct’ boundaries, effective : 


1-3-4. Consolidation of precincts; voter convenience centers. 


A. The board of county commissioners may permit voters in the county to cast ballots in state- 
wide elections at voter convenience centers through the use of consolidated precincts authorized 
pursuant to this section. 

B. When precincts are consolidated and voter convenience centers are established for state- 
wide elections: 

‘(1) the resolution required by Section 1-3-2 NMSA 1978, in addition to the other matters 
required by law, shall state therein which precincts have been consolidated and the location of the 
voter convenience center within that consolidated precinct; 

(2) any voter of the county shall be allowed to vote on a regular ballot at any voter conve- 
nience center in the county; 

(3) each voter convenience center shall be a _ consolidated precinct composed of no. more 
than ten precincts; 

(4) each voter convenience center shall comply with the provisions of Section 1-3-7 NMSA 
1978; ; 

(5) .each voter convenience center shall have a broadband internet connection and real- 
time access to the voter registration electronic management system; 

(6) the county clerk may maintain any alternate voting locations or mobile alternate voting 
locations previously used in the same election open for voting on election day as a voter convenience 
center, in addition to the voter convenience center established within each consolidated precinct; pro- 
vided that the locations otherwise meet the requirements of a voter convenience center; and 

(7) the board of county commissioners may permit certain precincts to be exempted from 
operating as a voter convenience center or being a part of a consolidated precinct; provided that 
if the precinct is not designated as a mail ballot election precinct pursuant to Section 1-6-22.1 
NMSA 1978 and the polling place for that precinct does not have real-time access to the voter 
registration electronic management system, voters registered in a precinct as described in this 
paragraph are permitted to vote at any voter convenience center on election day only by use of a 
provisional paper ballot, which shall be counted after the county clerk confirms that the voter did 
not also vote in the'same election on any other ballot. 

C. Unless the county clerk receives a written waiver from the secretary of state specifying fae 
location and specific provision being waived, each voter convenience center shall: 

(1) have ballots available for voters from every precinct authorized to vote at that wotet 
convenience center; 

(2) have at least one optical scan tabulator programmed to read every ballot style able to 
be cast at that voter convenience center; 

(3) have at least one voting system available to assist ise bis voters to cast and. record 
their votes; = 

(4) have sufficient spaces for at least five voters to simultaneously and privately sane 
their ballots, with at least one of those spaces wheelchair-accessible; 

(5) have sufficient check-in stations to accommodate voters throughout the day as pro- 
vided in Section 1-9-5 NMSA 1978; 

(6) have a secure area for storage of preprinted ballots or for storage of paper ballot stock 
and a system designed to print ballots at a polling location; 

(7) issue a ballot to voters who have provided the required voter identification after the 
voter has signed a signature roster or an electronic equivalent approved by the voting system cer- 
tification committee or after the voter has subscribed an application to vote on a form approved by 
the secretary of state; and 


38 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-3-5 


PRECINCTS AND POLLING PLACES 


1-3-5 


(8) be in a location that’is accessible and pe ae with the = lee of the federal 


Americans with Disabilities Act of 1990. 


D. As a prerequisite to consolidation, the dushonihe resolution must find that consolidation 
will: make voting more convenient and ‘accessible to voters of the consolidated precinct and will 
not result in delays for voters in the voting process and that the voter convenience center will be 
centrally located within the consolidated precinct. The board of county commissioners shall give 
due consideration to input received Sone any local pus body in the county regarding the location 


of voter convenience centers. 


History: 1953 Comp., § 3-3-4, enacted by Laws 
1975, ch. 255, § 30; 2011, ch. 131, § 3; 2015, ch. 145, § 
11; 2018, ch. 79, § 4; 2019, ch. 212, § 37. 

Cross references. — For the federal Americans with 


Disabilities Act of 1990, see titles 29,42 and 47 of the:U.S. «. 


Code. 
For consolidated precinct defined, see 1-1-12 NMSA 

1978, 
For contents of notice of election, see 1-11-2 NMSA 1978. 
The 2019 amendment, effective April 3, 2019, revised 
the provisions related to consolidated precincts, and pro- 
vided ‘for voter*convenience centers and mobile alternate 
voting locations; in:the section heading, added "voter con- 
venience centers";‘in Subsection A, after the subsection 
designation, deleted "Precincts may be consolidated by", 
after "county commissioners", deleted "for the following 
elections:" and added "may permit voters in the’ county 
to'cast ballots in statewide elections at voter convenience 
centers through the use of consolidated precincts autho- 
rized pursuant to this section"; and deleted former Para- 
graphs A(1) and A(2); in Subsection B, in the introductory 
clause, after "consolidated", deleted "for a primary and 
general election or a regular local election" and added 
“and voter convenience centers are established for state- 
wide elections", added new paragraph designation "(1)" 
and redesignated former Paragraphs B(1) and B(2) as 
Paragraphs B(2) and B(3), respectively, in Paragraph B(1), 
after "consolidated and the", deleted "designation of the 
polling place. In addition, when consolidating precincts" 
and added "location of the voter convenience center within 
that consolidated precinct", in Paragraph B(2), after "al- 
lowed to vote", deleted "in any consolidated precinct poll- 
ing location" and added."on a regular ballot at any voter 
convenience center", in Paragraph B(3), after "each", 
deleted "consolidated precinct ‘in a primary or general 
election" and added "voter convenience center", deleted 
former Paragraph B(3), in Paragraph B(4), after "each", 
deleted "consolidated precinct" and added "voter conve- 
nience. center", in Paragraph B(5), after "each", deleted 
"consolidated precinet polling location" and added "voter 


convenience center", in Paragraph B(6), after ' ‘alternate 


voting location", added “or mobile alternate voting loca- 
tions", after "voting on election day", deleted "for any voter 


in the county" and added "voter convenience center", after - 


"in addition to the", deleted "polling location" and added 
"yoter convenience center", and after "consolidated pre- 
cinct;", added "provided that the locations otherwise meet 
the requirements of a voter convenience center", in Para- 
graph B(7), after "may permit", deleted "rural" and added 
"certain", after "from operating as", added "a voter con- 
venience center"; after:"real-time access to the", deleted 
"statewide", after "vote at any", deleted "consolidated 
Brertach polling location” and added "voter convenience 


A} 


center", and after "also vote in the", deleted "rural pre- 
cinct" and. added "same election on any other ballot"; in 
Subsection C, replaced "consolidated precinct" with "voter 
convenience center" throughout the subsection; and in 
Subsection D, after "process and that the",;deleted "con- 
solidated precinct voting location"-and added "voter con- 
venience center", and added the last sentence. 

The 2018 amendment, effective July 1, 2018, revised 
the list of elections where precincts may be consolidated 
by the board.of county commissioners, removed. from the 
governing body of a municipality and from local:school 
boards for certain elections the. authority. to consolidate 
precincts, revised certain rules for consolidating precincts, 
and made minor technical changes; in Subsection.A, Para- 
graph A(2), deleted "statewide special" and. added "local", 
and deleted former Paragraphs A(3) and /A(4), which re- 
lated to countywide special elections and elections to fill 
vacancies in, the office of the United States representa- 
tive; deleted former Subsections B and C, which related 
to other entities' authority to consolidate precincts, and, 
redesignated Subsection D as Subsection B; in Subsection 
B, in the introductory paragraph, after "general election" 
added "or a regular local election", and after "when con- 
solidating precincts", deleted "for primary and general 
elections", added Paragraph B(8) and redesignated for- 
mer Paragraphs D(3) through D(6) as Paragraphs B(4) 
through B(7); and deleted former Subsections E and F and 
redesignated Subsections G and H as Subsections C and 
D, respectively. 

The 2015 amendment, effective July 1, 2015, required 
that each consolidated precinct polling location shall 
have sufficient check-in stations to accommodate voters 
throughout the day as provided in Section 1-9-5 NMSA 


‘1978, and made other technical amendments; in Para- 


graph (4) ‘of Subsection A, after "the ‘office’ of", deleted 
"the", and after "United States, deleted "house of repre- 
sentatives" and added. "representative''; ;in Paragraph (2) 
of Subsection D, after "consolidated precinct", added "in a 


/ primary or general election", and after "shall be", deleted 


"comprised" and added ' ‘composed, i in Subsection F, after 


_ the first occurrence of "vacancy in the office of", deleted 


"the", after "United States", deleted "house of represen- 
tatives" and added "representative", after the second oc- 
currence of "vacancy in the office of", deleted:"the", and 
after "United States", deleted "house of representatives" 
and added "representative"; and added a new Paragraph 
(5) of Subsection G and redesignated the succeeding para- 
graphs. accordingly. 

The 2011 amendment, effective July 1, 2011, autho- 
rized governing bodies of counties, municipalities and lo- 
cal schools to consolidate precincts and provided require- 
ments. and procedures for consolidating precincts and 
voting in consolidated precincts. ) 


1-3-5. Precincts; powers of county commissioners. 


A. The boned of county commissioners shall by resolution: 
(1) create additional precincts to meet the requirements of Section 1-3-1 NMSA 1978; and 
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(2) divide, abolish, combine or adjust the boundaries of any precincts as necessary to meet 
legal and constitutional requirements for redistricting. 

B. Any necessary precinct boundary adjustments shall be submitted to the secretary of state 
no later than the first Monday in December of each odd-numbered year to become effective Janu- 
ary 1 next succeeding the approval of the boundary adjustment. No precinct shall be created, di- 
vided, abolished or combined or the boundaries adjusted less than four months prior to a statewide 
election, except by order of the district court. 

C. The county clerk shall notify the secretary of state in writing of any proposed changes in 
precincts or the designation of polling places made by the board of county commissioners and shall 
furnish the current geographical boundaries, designation and word description of each new polling 
place and each new or changed precinct. 

D. The secretary of state shall review all new or changed precinct maps submitted pursuant to 
this section for compliance under the Precinct Boundary Adjustment Act [1-3-10 through 1-3-14 
NMSA 1978] and Section 1-3-1 NMSA 1978. 

E. Precincts shall be designated solely by whole numbers. 


History: 1953 Comp., § 3-3-6, enacted by Laws 1969, ANNOTATIONS 
ch: 240, § 55; 1975, ch. 255, § 31; 2019, ch. 212, § 38. . : , i 
The 2019 amendment, effective April 3, 2019, pro- Court action required to change precinct bound- 


aries. — Precinct boundaries cannot be changed less than 
four months before any election unless court, action is 
and subsection designation "B."; in Subsection B, after initiated as prescribed in 1-3-6 NMSA 1978. 1959-60 Op. 


the subsection designation, added the first sentence, after Att'y Gen. No. 60-67. ; 194 

"divided, abolished or", deleted "consolidated" and added To create new precincts it is necessary to follow the 
"combined", after "boundaries", deleted "or polling place procedure set forth in 4-38-21 NMSA 1978, 1945-46 Op. 
therein changed" and added "adjusted", and after "prior Att'y Gen. No. 46-4841. 

to", deleted "each" and added "statewide"; and added new Am, Jur. 2d, A.L.R. and CJS. references. — 29 
Subsections C through E. C.J.S. Elections 8 54. 


vided additional duties for the board of county commis- 
sioners relating to precincts; added a new Subsection A 


1-3-6. Precincts; boundaries; protest. 


A. Any twenty-five or more voters of a precinct dissatisfied with the boundaries fixed for a 
precinct or location of the polling place designated by the board of county commissioners for that 
precinct may, within one hundred eighty days from the date a change to the boundaries of a pre- 
cinct was approved in the case of a protest to the boundaries of a precinct, or at any time not less 
than one hundred twenty days prior to any statewide election, petition the district court of that 
county, setting forth the facts and reasons for their dissatisfaction and requesting that the board 
of county commissioners be required by mandamus to change the boundaries or polling place as 
set forth in the petition. 

B. Upon filing of the petition, the court shall fix a time and place for hearing, which time 
shall not be more than twenty days from the date the petition was filed. Each member of the 
board of county commissioners and the person whose name appears first on the petition as a 
signer shall immediately be given notice by the court of the filing of the petition and the date 
set for hearing. | 

C. On the date set for the hearing on the petition, the court shall hear the evidence, decide the © 
issues involved and issue its order as the law and facts require. 


History: 1953 Comp., § 3-3-7, enacted by Laws 1969, hundred twenty", and after " Bec to any", deleted "gen- 
ch, 240, § 56; 1995, ch. 126, § 3; 2019, ch. 212, § 39, eral" and added "Statewide" 

The 2019 amendment, effective April 3, 2019, changed The 1995 amendment, effective June 16, 1995, Substé: 
the period in which voters may petition the district court tuted "twenty-five" for "ten" in Subsection A. 
to protest boundaries fixed for a precinct or the location of 
the polling place designated by the board of county com- ANNOTATIONS 


missioners; and in Subsection A, after "precinct may", 
added "within one hundred eighty days from the date a 
change to the boundaries of a precinct was approved in 
the case of a protest to the boundaries of a precinct, or", 
after "not less than", deleted "fifty-five" and added "one 


Petition to be filed 45 days prior to general elec- 
tion regardless of primary date. — This statute is spe- 
cific in referring to a general election. However, it is also 
specific in providing that the petition may be filed at any 
time not less than 45 days prior to’the general election. In 
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speaking of the time within which the commissioners may on the part of the legislature to make a distinction. The 
themselves order an abolishment or boundary change of a term "general election" has an obvious meaning. There- 
precinct or election district, the statute requires that ac- fore, the petition may be filed at any time not less than 45 
tion be taken not less than four months prior to any elec- days prior to the general election regardless of the time 
tion. When speaking of the time within which a petition relation between the date the petition is filed and the date 
must be filed. by dissatisfied electors, the statute uses the of the primary. 1961-62 Op. Att'y Gen. No. 62-43 (opinion 
term general election. There obviously was an intention rendered under former law). 


1-3-6. 1. Repealed. 


Repeals, — Laws 2009, ch. 222, § 4 repealed 1-3-6.1 boundary freeze and exceptions, effective January 31, 
NMSA 1978, as enacted by Laws 2009, ch. 222, § 1, re- 2012. For provisions of former section, see the 2012 NMSA 
lating to suspension of certain requirements, precinct 1978 on NMOneSource.com. 


1-3-7. Polling places. 


A. .No less than one polling place shall be provided for each precinct that is not a mail ballot 
election precinct; provided that in a local election, a precinct that lies partly within and partly 
without a district may be located in a single polling place and use a single election board. 

B. The board of county commissioners shall designate as the polling place or places, as the case 
may be, in each precinct, other than a mail ballot election precinct, the most convenient and suit- 
able public building or public school building in the precinct that can be obtained. 

C. Ifno public building or public school building is available, the board of county commission- 
ers shall provide some other suitable place, which shall be the most convenient and appropriate 
place obtainable in the precinct, considering the purpose for which it is to be used pursuant to the 
Election Code, 

D. If,in a precinct that is not a mail ballot election precinct or a consolidated precinct, there is 
no public building or public school building available in the precinct, and there is no other suitable 
place obtainable in the precinct, the board of county commissioners may designate as a polling 
place for the precinct the most convenient and suitable building or public:school building nearest 
to that precinct that can be obtained. No polling place shall be designated outside the boundary of 
the precinct as provided in this subsection until such designated polling place is approved by writ- 
ten order of the district court of the county in which the precinct is located. 

E. Upon application of the board of county commissioners, the, governing board of any school 
district shall permit the use of any school building or a part thereof for registration purposes and 
the conduct of any election; provided that the building or the part used for the election complies 
with the standards set out in the federal Voting Accessibility for the Elderly and Handicapped Act. 
Application for use of a school building or any part thereof for the conduct of a statewide election 
shall be made by delivering to the superintendent of the school district the resolution adopted et 
suant to Section 1-3-2 NMSA 1978. ; 

F. On the day of any statewide election for which application was made pursuant to Subsection 
E of this section, the board of education of a school district shall provide exclusive use of any school 
building or the part thereof to be used in the conduct of the election and shall provide sufficient 
parking for election officials and to permit voters to exercise the elective franchise. 


History: 1953 Comp.,§ 3-3-8, enacted by Laws The .2019 amendment, effective April 3, 2019, 
1969, ch. 240, § 57; 1971, ch. 316, § 1; 1984 (1st S.S.), ‘changed the name of "precinct board" to "election board", 
ch. 3, § 3; 1987, ch. 249, § 6; 1989, ch, 392, § 5; 1991 and required the board of education of a school district 
(Ist S. S.), ‘ch. 6, § 3; 2009, ch. 251, § 4; 2009, ch. 274, §3;— ‘to provide the use of school buildings on election day for 
2011, ch. 181, § 4; 2018, ch. 79, § 5; 2019, oh: 212,8§ "40. statewide elections; in Subsection A, after "single", deleted 

Cross references. — For the federal Voting Accessibil- "precinct" and added "election";-in Subsection E, added 
ity for the Elderly and Handicapped Act, see 42 U.S.C. § the last sentence of the subsection; and in Subsection F, 
1978 et seq. completely rewrote the subsection. 

Temporary provisions. — Laws 2019, ch:'212, § 277 — The 2018 amendment, effective July 1, 2018, provided 
provided that polling places for the 2019 regular local that in certain precincts may have a single polling place in 
election shall be the same polling places that were used local elections; in Subsection A, added "provided that. in a 
in the 2018 general election, unless the board of county local election, a precinct that lies partly within and partly 
commissioners amends the 2017 polling place resolution without a district may be located in a single polling place 
no later than July 1, 2019. and use a single precinct board". 
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The 2011 amendment; effective July 1, 2011, in Sub- Legislature did not intend using school buildings 
section D, eliminated the authority of the board of county as polling places except upon approval. — The leg- 
commissioners to designate buildings as polling places in islature did not intend that the institutional buildings of 
consolidated precincts. the New Mexico school for the visually’ handicapped be 

The 2009 amendment, effective July 1, 2009, in Sub- made available as voting sites for election purposes when 
section A, after "each precinct", added the remainder of the board of regents of such institution determines other- 
the sentence; in Subsection B, after\"each precinct", added wise. While it is not mandatory that the board of regents 
“other than a mail ballot election precinct"; and in Subsec- of such institution provide a building for use in connection 
tion D, after "If', added "in a precinct that is not a mail with the holding of elections within the precinct or elec- 
ballot election precinct, there is". tion district, it should be noted, however, that buildings 

The 1991 (1st S.S.) amendment, effective October 4, of such institution or a portion of such institution may, 
1991, substituted "No less than" for "Except as provided upon approval of the board of regents of the institution, 
in the Precinct Boundary Adjustment Act" at the begin- be made available as an election site whenever the board 
ning of Subsection A. of regents may grant such permission. TAN GUED the using 

of such property of the New Mexico school for the visually 
ANNOTATIONS handicapped as an election polling place would be contin- 


gent upon the approval by the board of regents of the in- 
stitution and their determination that such use would not 
endanger the lives and safety of the students of the school. 


Polling place may be outside precinct, — Neither 
this section nor N.M. Const., art. VII, § 1 requires a voting 


machine or ballot box to be within the boundaries of a pre- ee 
cinct as long as those casting their votes at the designated | 1961-62 Op. Att'y Gen. No. 61-180 (opinion rendered un- 


polling place are registered to vote in their precinct: Mar- der former law), 


tinez v. Harris, 1984-NMSC-105, 102 N.M. 2, 690 P.2d 446. Am. Jur, 2d, A.L.R. and .J.S. references. — 26 Am. 
Jur, 2d Elections § 322. 


29 C.J.S. Elections §§ 76, 78. 


1-3-7.1. Additional polling places. 


In the interest of the convenience of the voters and providing accessibility to the polling place, 
the board of county commissioners may create additional polling places within the precinct upon 
their own action or upon receipt of a petition signed by at least ten percent of the pists voters 
of the precinct so requesting. 


History: 1978 Comp., § 1-3-7.1, enacted by Laws The 1991 (1st S.S.) amendment, effective Otto: 


1984, ch. 76, § 1; 1989, ch. 392, § 6: 1991 (1st S.S.), ch. © ~ ber 4, 1991, inserted "their own action or upon" ‘and 
6, § 4. substituted "ten. percent: of the registered voters” for 


"fifty qualified electors". 


1- 3-7.2. Polling places on Native American ih 


Tf in.an area that includes Indian nation, tribal or pueblo lands, the soamihe governor or 
governing body of the Indian nation, tribe or pueblo has declared an emergency or has invoked 
emergency powers pursuant to other laws: 

A, a polling place located.on Indian nation, tribal or pueblo lana Aten not be placnitetery or con- 
solidated with other polling places, nor shall the days and times of voting be modified, without the 
written agreement of the Indian nation, tribe or pueblo where the polling place is located; 

B. no later than ninety-eight, days before.a statewide election without a court order and by 
means of a written request. or no later than forty-nine days before a statewide election with.a court 
order, the county clerk shall provide to an Indian nation, tribe or pueblo that has not previously res \ 
quested for that election cycle at least one alternate voting or mobile alternate voting location for 
that election; provided the alternate voting or mobile alternate voting loqation sidpreniae complies 
with the requirements of Section 1-6-5.8 NMSA 1978; : 

C. no later than eighty-four days before a statewide election without” a court order and by 
means of a written request or no later than thirty-five days before a statewide election with a 
court order, the county clerk shall provide an election day polling place to an Indian nation, tribe 
or pueblo that does not already have an election day polling place within its boundaries if voters 
registered within the Indian nation, tribe or pueblo are unable to leave:the Indian nation, bibs or 
pueblo during the time when voting occurs for a statewide election; 

D. the requirement that a polling place be available to all voters in the county is waived if an 
Indian nation, tribe or pueblo is inaccessible or the borders are closed; and 
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EK. all necessary and reasonable expenses by:the county clerk for compliance with this section 
shall be reimbursed by se RN AM of state. 


aHiatoty: 1978 Comp., § 1-3-7.2, enacted by Laws Emergency clauses. — Laws 2021, ch. 107, § 3 contained 
2021, ch. 107, § 1. an emergency clause and was approved April 6, 2021. 


1-3-8. Precinct changes; notice and publiéation. 


A. Upon the adoption of any resolution, or upon the final action of any district court upon a pe- 
tition creating, abolishing, dividing or consolidating any precinct, or changing any precinct bound- 
ary, or changing any designated polling place, the board of county commissioners shall: 

(1) send‘a’certified copy of the resolution or court order to the Anna of state and to the 
county chair of each of the major political parties; and 
(2) publish once the resolution in a newspaper as provided in the Election Code. 

B. A polling place located on Indian nation, tribal or pueblo lands shall not be eliminated or 
consolidated with other polling locations without the written pir of the Indian nation, tribe 
or bags on pane is apes place i is located. 


History: 1953 baat: ,§ 3-3-9, enacted by Laws 1969, The 2021 amendment, effective April 6, 2021, re- 


ch. 240, § 58; 1975, ch. 255, § 32; 2021, ch. 107, § 2... quired, prior to the elimination of a polling place located 
Cross references, — For definition of publication, see on Indian land, or the consolidation of such a polling place 
1-1-14 NMSA 1978. with other polling locations, that a written agreement be 
For duty of board of county commissioners to notify obtained from the Indian nation, tribe or pueblo; added 
county clerk of any precinct changes, see 1-4-19 NMSA new subsection designation "A" and redesignated former 
1978. Ait ; Subsections A and B as Paragraphs A(1) and A(2), respec- 


tively; and added a new Subsection B. 


1-3-9. Precincts; exclusions. — +i 
_As used in Chapter 1, Article 3 NMSA 1978, "precinct" shall not include absent voter precinct. 


‘History: 1953 Comp., § 3-3-10, enacted by ‘Laws The 1991 (1st S.S.) amendment, effective October 4, 
1975, ch, 255, § 33; 1991 (1st S.S.), ch. 6, § 5. 1991, substituted "Chapter 1, Article 3 NMSA 1978" for 
: ERT "Sections 1-3-1 through 1-3-8 NMSA 1978". 
1-3-10. Short title. | 
Sections 1-3-10 through 1-3-14 NMSA 1978 may be cited as the “Precinct Boundary Adjustment 
Act". ; 


3 History: we 1983, ch, 223, § 1; 1991 (1st S.S.), ch. ANNOTATIONS 


6, § 6. 
The 1991: (ist S.S.) arin ett, effective October 4, Am, Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 
1991, substituted "Sections 1-3-10 through 1-3-14 NMSA Jur, 2d Elections §§ 7, 8, 37. 


1978" for "This act". 29 C.J.S, Elections §§ 53, 54, 


1-3-1 1. ‘Purpose. 

The purpose of the Precinct Boundary Adjustment Act [1-3-10 to 1-3-14 NMSA 1978] is to com- 
ply with the criteria established pursuant to the provisions of Subsection (c) of Section 141 of 
Title 13 of the United States Code in order to obtain an enumeration of the populations of election 


precincts by the bureau of the census in the federal decennial census and in order to provide such 
enumeration data to the New Mexico legislature for purposes of legislative reapportionment. 


~ History: Laws 1988, ch. 228, § 2; 1995, ch. 126, § 4. ‘The 1995 amendment, effective June 16, 1995, deleted 
ty se8d "New Mexico" preceding "election" and deleted. "1990" pre- 
ceding "federal decennial census". 
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1-3-12. Adjusting precinct boundaries. 


A. Before each federal decennial census, every precinct shall comply with the requirements of 
Section 1-3-1 NMSA 1978, and if necessary its boundary shall be adjusted to coincide with. a fea- 
ture or a boundary that is: 

(1) shown on the standard base maps developed pursuant to Subsection B of this section; 

(2) a designated census block boundary on the proposed foderal PL 94-171 census block 
maps; or 

(3) approved by the secretary of state and the United States bureau of the census. 

B. Prior to commencement of the federal decennial census, the secretary of state shall have 
prepared and shall furnish to each county clerk standard base maps of the county. The standard 
base map for urban and nonurban areas of the county shall, as nearly as Peagioghs show: 

(1) all state and federal highways; 

(2) all numbered and named county roads,that have been certified to the geparerient of 
transportation; 

(3) all military installation boundaries and federal and state prison boundaries; 

(4) all major railroad lines; 

(5) federal, state and county political boundaries, municipal boundaries and school district 
boundaries; 

(6) Indian nation, tribe and pueblo boundaries fad aibdivisioris or chapter hoiide bound: 
aries; 

(7) all streets within urban areas; and 

(8) other major terrain features, such as flowing rivers and streams, arroyos, power lines, 
pipelines, roads, trails and ridgelines and other acceptable census block boundaries. 

C. The board of county commissioners, upon receipt of the standard base maps from the secre- 
tary of state and upon the recommendation of the county clerk, shall: | 

(1) adjust all precinct boundaries to coincide with numbered or named street boundaries 
or suitable visible terrain features shown on the standard base map; provided that the precincts 
shall be composed of contiguous and compact areas, and state, county, municipal, school district 
and other special district or political boundary lines shall serve as precinct boundaries whenever 
possible; and © 

(2) upon the completion of the precinct boundary adjustments as required in this section, 
indicate on the standard base maps the boundaries for both urban and nonurban precincts and, 
together with a written description of the precincts, shall send an electronic copy to the secretary 
of state for approval. Anes | 


History: 1978 Comp., § 1-3-12, enacted by 1984 added "United States" preceding "bureau of the census"; in 
(1st S.S.), ch. 3, § 4; 1991 (1st S.S.), ch. 6, § 7; 1995, ch. Subsection C, in the introductory clause, after "secretary of 
126, § 5; 1997, ch. 85, § 1; 2005, ch. 270, § 16; 2009, ch. state", added "and upon the recommendation of the county 
222, § 2; 2019, ch. 212, §\41; 2021, ch. 79, § 11. clerk", in Paragraph C(1), after "school district and other", 

Repeals and reenactments. — Laws 1984 (1st S.S.), added "special district or", and after "electronic copy", de- 
ch. 3, § 4, repealed former 1-3-12 NMSA 1978, as enacted leted "in a format approved by the secretary of state or four 
by Laws 1988, ch. 223, § 3, and enacted a new 1-3-12 copies of the precinct maps"; in Subsection D, after "each - 
NMSA 1978. county for the", deleted "2011" and added "2021", after "For 

The 2021 amendment, effective July 1, 2021, amended the", deleted "2012" and added "2022", and after "subse- 
the existing provision that requires the secretary of state quent", deleted "primary and general" and added "state- 
to prepare a standard base map for urban and nonurban wide"; added a new Subsection E and redesignated former 
areas of the county, to include in the standard base map Subsection E as Subsection F; in Subsection F, added "In 
Indian nation, tribe and pueblo boundaries and subdivi- the calendar year following the receipt of the results of a 
sions or chapter house boundaries, and removed redis- federal decennial census, each local public body subject to 
tricting provisions; in Subsection B, added a new Para- districting shall create or redraw districts for the local pub- 
graph B(6) and redesignated former Paragraphs B(6) and lic body"; and deleted former Subsection F, which required 
B(7) as Paragraphs B(7) and B(8), respectively; and de- precincts to be designated solely by whole numbers. 
leted former Subsections D through F. The 2009 amendment, effective April 7, 2009, in Sub- 

The 2019 amendment, effective April 8, 2019, revised section A, after "to coincide with a", deleted "numbered 
provisions related to redistricting; in Subsection A, in the or named street or road or with a visible terrain" and af- 
introductory clause, after "every precinct", added "shall ter "feature", added "or a boundary"; in Paragraph (2) of 
comply with the requirements of Section 1-3-1 NMSA 1978, Subsection A, changed "2000" to "20 10"; i in Subsection B, 
and if necessary its", in Paragraph A(2), after "PL 94-171", after "standard base map for", added "urban and"; added 
deleted "2010" and added "2020", and in Paragraph A(3), Paragraphs (5) and (6) of Subsection B; in Paragraph (1) 
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of Subsection C, after"adjust all", deleted "urban"; after redesignated former Paragraph B(2) as Subsection C; in 
"named street boundaries", deleted "(2) adjust all non- Subsection C, redesignated former Subparagraphs B(2)(a) 
urban precinct boundaries to coincide with" and added to B(2)(c) as Paragraphs C(1) to C(3) and made minor sty- 
or"; after the phrase "provided that", deleted "in order listic changes; redesignated former Subsection C-as Sub- 
to make an adjustment, two or more existing precincts section D; and, in Subsection D, deleted "Subsection B of" 
may be consolidated without consolidating existing poll- following "provisions of" near the beginning and inserted 
ing places; and provided further that"; after "municipal", "for the 2001 redistricting. For the 2002 and subsequent 
added "school district and other political" and after "pre- primary and general elections" near the end. 
cinct boundaries", added "whenever possible"; in. Para-. ' The 1995 amendment, effective June 16, 1995, deleted 
graph (2) of Subsection C, after. "shall send", added "an. "1990" preceding "census block maps" in Paragraph (2) 
electronic copy in a format approved by the secretary of - of Subsection A, substituted "Prior to commencement of 
state or"; in Subsection D, in the first sentence, after "each the federal decennial census" for "As soon as feasible, but 
county for the", changed "2001"\to "2011"; and in the last  . .no'later:than April 1; 1985" in-Subsection B, substituted 
sentence, after "For the", changed "2002" to "2012"; and "practical" for "practicable" in Paragraph 1 in Subsection 
in Subsection E, at the beginning of the sentence, deleted B, added Subparagraph B(1)(c), redesignated former Sub- 
"county commission" and added "local public body, when’ paragraphs B(1)(c) and (d) as Subparagraphs B(1)(d) and 
creating or redrawing districts"; and after "any elected of- \  (e), substituted "arroyos, powerlines, pipelines and ridge- 
fice", added the remainder of the sentence, lines and other acceptable census block boundaries" for 
The 2005 amendment, effective July 1, 2005, “added “and mountain ranges" in Subparagraph B(1)(e), deleted 
Subsection E to provide that a county commission shall \ "as of August 16, 1991" following "approved" and deleted 
not split-a precinct into two or more districts; and added »"for the 1991 redistricting of legislative, congressional and 
Subsection F to provide that precincts shall be designated state board of education districts. Thereafter and for the 
solely by whole numbers, 1992 and subsequent primary and general elections" fol- 
The 1997 amendment, effective June 20, 1997, in lowing "county" in the first sentence in Subsection C. 
Subsection A, in the introductory language, added "Before The 1991 (1st S.S.) amendment, effective October 4, 
each federal decennial census," at the beginning and. in- 1991, deleted "consolidation ‘of certain precincts permitted" 
serted "be. adjusted to", and, in Paragraph (2), added:"a from. the section heading; added Subsections A and C; re- 
designated census" and inserted "federal" and "2000"; in wrote Subsection B;.and deleted former Subsections C and 
Subsection B, deleted the former Paragraph (1) designa- D, relating to precincts shown upon the standard base-maps 
tion, redesignated former Subparagraphs (1)(a) to (1)(e) as as the official precincts for each county and changes in pre- 


Paragraphs (1) to (5), and made a minor stylistic change; cinct boundaries made subsequent to 1990, respectively. 


1-3-12. Adjusting precinct boundaries. (Effective January 1, 2023. ) 


A. Before each federal decennial census, every precinct shall comply with the requirements of 
Section 1-3-1 NMSA‘1978, and if necessary its boundary shall be adjusted to coincide with a fea- 
ture or a boundary that is: 

(1) shown on the standard base maps developed pursuant to Subsection B of this section; 

(2) a designated census block boundary on the proposed federal PL 94-171 2020 census 
block maps; or 

(3) approved by the secretary of state and the United States census bureau. 

Bo Prior to commencement of the federal decennial census, the secretary of state shall have pre- 
pared and shall furnish to each county clerk standard base maps of the county. The standard base 
map for urban and nonurban areas of the county shall, as nearly as practical, show: 

(1) all state and federal highways; 

(2) all numbered and named county roads that have been certified to the department of 
transportation; 

~~ (3) all military installation boundaries and federal and state prison boundaries; 

(4) all major railroad lines; 

(5) . federal, state and county political boundaries, municipal boundaries and school district 
boundaries; 

(6) all streets within urban areas; and 

- (7) other major terrain features, such as flowing rivers Aer streams, arroyos, power lines, 
pipelines, roads, trails and ridgelines and other acceptable census block boundaries. 

C. The board of county commissioners, upon receipt of the standard base maps from the secre- 
tary of state and upon the recommendation of the county clerk, shall: 

(1) adjust all precinct boundaries to coincide with numbered or named street boundaries 
or suitable visible terrain features shown on the standard base map, provided that the precincts 
shall be composed of contiguous and compact areas, and state, county, municipal, school district 
and other special district or political boundary lines shall serve as precinct boundaries whenever 
possible; and 
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(2) upon the completion of the precinct boundary adjustments as required in this section, 
indicate on the standard base maps the boundaries for both urban and nonurban precincts and, 
together with a written ESC EUN of the precincts, shall send an electronic copy to the secretary of 
state for approval. 

D. The precincts shown upon the standard base maps submitted ‘pursuant to the provisions of 
this section and as revised and approved by the secretary of state pursuant to the Precinct Bound- 
ary Adjustment Act [1-3-10 to 1-3-14 NMSA 1978] shall become the official precincts of each county 
for the 2021 redistricting. For the 2022 and subsequent statewide elections, changes in precincts 
shall be made in accordance with the provisions of Chapter 1, Article 3 NMSA 1978. 

E. Inthe same calendar year in which the state receives the results of a federal decennial census, 
the state legislature shall redistrict federal representative districts, each chamber of the legislature, 
public education commission districts and any other state districts requiring redistricting. 

F. In the calendar year following the receipt of the results of a federal decennial census, each 
local public body subject to districting shall create or redraw districts for the local public body. A 
local public body, when creating or redrawing districts, shall not split a precinct into two or more 
districts for any elected office unless necessary to comply with federal law or to preserve communi- 
ties of interest. . 


History: 1978 Comp. §. 1-312, enacted by 1984 Amendment 1 was adopted by a vote of 445,655 for and 


(1st S.S.), ch. 3, § 4; 1991, (1st S.S.), ch. 6, § 7; 1995, ch. 355,471 against. 
126, § 5; 1997, ch. 85, § 1; 2005, ch. 270, § 16; 2009, ch. The 2020 amendment, effective January 1, 2023, re- 
222, § 2; 2019, ch. 212, § 41; 2020, ch. 9, § 1. moved the requirement that the state legislature redistrict 
Contingent effective date. — Laws 2020, ch. 9, § 1 public regulation commission districts upon receiving the 
amended 1-3-12 NMSA 1978, effective January 1, 2023, results of the federal decennial census, and made certain 
contingent upon the adoption of Laws 2019, SJC/SRC/ technical amendments; and in Subsection E, after. "cham- 
SJR Nos. 1 and 4, Constitutional Amendment 1, at the ber of the legislature", deleted "public regulation commis- 
general election held on November 3, 2020, Constitutional sion districts". 


1-3-13. Adjusting precinct boundaries; time lines for legislative and 
local public body redistricting; release of nominating 
petitions. 


A. Prior to commencement of the federal decennial census, the secretary of state shall 
review all county precinct maps submitted pursuant to Section 1-38-12 NMSA 1978 for compli- 
ance with the provisions of the Precinct Boundary Adjustment Act and Section 1-3-1 NMSA 
1978. Those county precinct maps determined not to be in compliance with the precinct bound- 
ary criteria set forth in Subsection A of Section 1-13-12 NMSA 1978 or Section 1-3-1 NMSA 
1978 shall be rejected and returned to the appropriate county clerk with a written statement 
setting forth those instances in which the map does not comply. The county clerk and the board 
of county commissioners shall make the required adjustments within thirty days after receiv- 
ing notice of noncompliance. 

B. Following receipt of the results of a federal decennial census, the secretary of state shall 
again follow the procedures outlined in Subsection A of this section to allow the counties to make 
any necessary adjustments. For any county that does not make the required adjustments within 
thirty days after receiving notice of noncompliance following receipt of the results of a federal 
decennial census, the secretary of state shall send a second notice of noncompliance, and no later 
than ninety days following receipt of the results of the federal decennial census, if any precinct 
boundary adjustments are necessary to meet the legal requirements of redistricting, pursuant to 
Sections 1-3-1 and 1-3-12 NMSA 1978, the secretary of state shall adjust the boundaries of the 
precincts only to the extent necessary to achieve compliance with the requirements of those sec- 
tions and notify the county of those boundary adjustments. 

C. The precincts shown upon the standard base maps submitted pursuant to the provisions of 
this section and as revised and approved by the secretary of state pursuant to the Precinct Bound- 
ary Adjustment Act shall become the official precincts of each county for redistricting. 
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D. Following completion of the procedures outlined in Subsection B of this section and in the 
same calendar year in which the state receives the results of a federal decennial census: 

(1) the legislature shall redistrict federal congressional districts, each house of the legisla- 
ture and any other state districts requiring redistricting; and 

(2) each local public body subject to districting and whose governing body members are 
not elected at the regular local election shall create or redraw districts for the local public body. 

EK. In the calendar year following the receipt of the results of a federal decennial census, each 
local public body subject to districting and whose governing body members are elected at the regu- 
lar local election shall create or redraw districts for the local public body. 

F. A local public body shall establish districts in which the number of persons in each district, 
as shown in the most recent federal decennial census, is as nearly equal in population as practical, 
but within five percent of the mean. A local public body subject to districting shall not split a pre- 
cinct into two or more districts for any elected office unless necessary to comply with federal law 
or to preserve communities of interest. Each local public body subject to districting shall create or 
redraw districts pursuant to the time lines of this section. 

G. During years in which districts are redrawn pursuant to the provisions of this section, nom- 
inating petitions shall not be made available for relevant offices until ee of the procedures 
specified in Subsection D or E of this section, as applicable. 

H. As used in this section: 

(1) “local public body subject to districting" means any political subdivision of the state 
with elected governing body members who: ) 
(a) must reside in designated areas of the political subdivision to qualify for election; or 
(b) are elected by a geographically defined subset of voters within the boundaries of 
the political subdivision; and 
(2) "mean" means the total number of persons residing within a political subdivision of the 
state divided by the number of districts from which governing body members are elected. 


History: Laws 1983, ch. 223, § 4; 1984 (1st S.S.), ch. notice of noncompliance following receipt of the results 
8, § 5; 1991, ch. 40, § 1; 1991, ch. 237, § 1; 1991 (1st S.S.), of a federal decennial census, the secretary of state shall 
ch, 6, § 8; 1997, ch. 85, § 2; 2009, ch, 222, § 3; 2019, ch. send a second notice of noncompliance and no later than 
212, § 42; 2021, ch. 79, § 12. June 30 of the same year", after "meet the legal", deleted 

The 2021 amendment, effective July 1, 2021, provided "and constitutional", after "redistricting", added "pursu- 
new redistricting provisions, set time lines for legislative ant to Sections 1-3-1 and 1-3-12 NMSA 1978", after "sec- 
and local public body redistricting, provided that during retary of state shall", added "adjust the boundaries of the 
years in which districts are redrawn, nominating peti- precincts only to the extent necessary to achieve compli- 
tions shall not be made available for relevant offices un- ance with the requirements of those sections and", and 
til completion of the procedures set forth in this section, after "adjustments", deleted the remainder of the subsec- 
and defined "local public body subject to redistricting" and tion, which related to approval of precincts for prior elec- 
"mean", as used in this section; in the section heading, tions years. 
deleted "Secretary of state powers and duties" and added The 2009 amendment, effective April 7, 2009, in 
"Adjusting precinct boundaries; time lines for legislative Subsection B, in the first sentence, changed "January 1, 
and local public body redistricting; release of nominating 2002" to "January 1, 2012", and after “constitutional re- 
petitions"; in Subsection B, after "no later than", deleted quirements of", deleted "legislative reapportionment" and 
"June 30 of the same year" and added "ninety days follow- added "redistricting"; and in the last sentence, changed 
ing receipt of the results of the federal decennial census"; "2002" to "2012". 
and added Subsections C through H. The 1997 amendment, effective on June 20, 1997, in 

The 2019 amendment, effective April 3, 2019, pro- the second sentence of Subsection A, inserted "with the 
vided additional duties for the secretary of state prior». precinct boundary criteria set forth in Subsection A of 
to and following receipt of the federal decennial census; Section 1-18-12 NMSA 1978", deleted "of noncompliance" 
in Subsection A, after the subsection designation, added following "statement", and substituted "does not comply" 
"Prior to commencement of the federal decennial census", for "is in default"; and, in Subsection B, substituted "2002" 
after "Precinct Boundary Adjustment Act", added "and for "1992" in two places. 

Section 1-3-1 NMSA 1978", after "Section 1-38-12 NMSA The 1991. (1st S.S.) amendment, effective October 4, 
1978", added "or Section 1-3-1 NMSA 1978", and after "re- 1991, substituted "one copy" for "four copies" in the last 
quired adjustments", deleted "and resubmit one copy of sentence in Subsection A; deleted former Subsection B, 
the corrected county precinct map"; and in Subsection B, relating to duty of secretary of state to send county's new 
after the subsection designation, deleted "Prior to Janu- precinct map. to bureau of census"; and redesignated for- 
ary 1, 2020" and added "Following receipt of the results mer Subsection C as Subsection B. 

of a federal decennial census, the secretary of state shall The 1991 amendment, effective April 4, 1991, substi- 
again follow the procedures outlined in Subsection A of tuted "Section 1-3-12 NMSA 1978" for "Section 3 of the 
this section to allow the counties to make any necessary _Precinct Boundary Adjustment Act" and "the Precinct 
adjustments. For any county that does not make the re- Boundary Adjustment Act" for "that Act" in the first sen- 
quired adjustments within thirty days after receiving tence in Subsection A and added Subsection C. 
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1-3-14. Standard base map required. 


All precinct maps prepared by the county clerk as required in the Precinct Boundary Adjust- 
ment Act [1-3-10 to 1-3-14 NMSA 1978] shall be on a standard base map as prescribed by the sec- 
retary of state in order to achieve as nearly as practicable uniformity of size and scale. 


History: Laws 1983, ch, 228, § 5; 1995, ch. 126, § 6. 


1-3-15 to 1-3-17. Repealed. 


Repeals. — Laws 1984 (ist S.S.), ch. 3, § 8, repealed: 


1-3-15- and 1-8-16 NMSA‘1978, as enacted by Laws 1983, 
ch. 223, 8§ 6 and 7, relating to implementation of and ap- 
propriations for the Precinct Boundary Adjustment Act, 
effective March 28, 1984. 


The 1995. amendment, effective June 16, 1995, de- 
leted "Sections 3 and 4 of" preceding "the Precinct Bound- 
py Adjustment pate 


Laws 1991 (1st S.S.), ch. 6, § 10 repealed 1-3-17 NMSA 
1978, as enacted by Laws 1983, ch. 223, § 8, relating to 
use of adjusted.precinct boundaries for reapportionment 
purposes, effective October 4, 1991. For former provisions, 


“see the 1990 NMSA 1978 on NMOneSource.com. 


1-3-18. Polling places; building requirements; inspection. 


A. The location of each polling place within a building shall be clearly designated by appro- 
priate signs, displayed prominently and clearly. Signs for each polling place shall also be clearly 
displayed outside the building where polling takes place. 

B. Not less than thirty days prior to each election at which. a building is intended for use 
as an alternate voting location, a mobile alternate voting location or an election day polling 
place, the county clerk or the clerk's designated representative shall physically inspect each 
such facility to determine its suitability for use as a polling place and its capability of handling 
heavy voter traffic in the most expeditious manner with a maximum efficiency and minimum 
discomfort of the voter. The county clerk shall maintain a log of the day and time each facility 
was physically inspected, whether the inspection was performed by the county clerk, and if the 
inspection was not performed by the county clerk, the name of the person designated by the 
county clerk to perform the inspection. 

C... Each polling place shall be furnished and have available equipment HACEREANY to assist vot- 
ers in reading the ballot. 


History: Laws 1989, ch. 199, § 1; 2011, ch. 131, § 5; for use as", deleted "a" and added "an alternative voting 


2019, ch, 212, § 43. 

The 2019 amendment, effective April 3, 2019, removed 
certain restrictions related to polling places; deleted Sub- 
sections A and B and redesignated former Subsections C 
through E as Subsections A through C; in Subsection A, 
after "appropriate signs,", added "displayed", and after 
"clearly", deleted "displayed at a height no less than six 
feet.from the floor"; and in Subsection B, after "intended 


location, a mobile alternate voting location or an election 
day", and after "discomfort of the voter,", deleted "In the 
event the building is found to meet these standards, the 
county clerk shall certify for the record its acceptability." 
and added the remainder of the subsection. 

The 2011 amendment, effective. July 1, 2011, ex- 
empted precincts consolidated pursuant to Section 1-3-4 
NMSA 1978 from the restrictions in Subsection A, 


1-3-19. Election-day polling places; adequate resources. 


A. Each election-day polling place in a statewide election that does not contain mail ballot 
election precincts or precincts consolidated pursuant to Section 1-3-4 NMSA 1978 shall comply 
with the requirements for polling places and precincts as provided in Subsections B and C of this 
section, unless the county clerk receives a written waiver from the secretary of state sheathing the 
location and specific provision being waived. 

B. Each election-day polling place shall: 

(1) have at least one voting system available to assist disabled voters to cast and paket 
their votes; and 

(2): be in a location that is accessible and compliant with the requirements: of the federal 
Americans with Disabilities Act of 1990. 
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C., Each precinct polling place located within a single polling place shall have: 
(1) a-separate election board and signature roster for the precinct; 
(2). at least one optical scan tabulator for the precinct; and 
(3) \sufficient spaces for at least five voters to simultaneously and privately mark their bal- 
lots, with at least one of those spaces wheelchair-accessible, for the precinct. 


History: Laws 2013, ch. 189, § 1; 2019, ch. 212, § 44. 

Compiler's notes. — Laws 2015, ch. 145, § 12, effec- 
tive July 1, 2015, enacted a new section that is identical to 
Laws 2018, ch. 189, § 1 (compiled as 1-3-19 NMSA 1978), 
and was therefore not compiled. 

The 2019 amendment, effective April 3, 2019, changed 
"precinct board" to "election board", and made certain 


clarifying amendments; in Subsection A, after "polling 


. place in a", deleted "primary or general" and added "state- 


wide"; in Subsection B, in the introductory clause, after 
"Each", added "election-day"; and in Subsection C, Para- 
graph C(1), after "separate", deleted "precinct" and added 
"election". 


1-3-20. Secretary of state; geographic information system data. 


A. Beginning January 1, 2022, the secretary of state shall collect and make publicly available 
on the secretary of state's website the geographic information system data for each voting district 


in the state. 


B., The geographic information system data shall be accessible free of charge and provided in 
shapefile format or any comparable open source or convertible geographic information system file 


format. 


C. In the event of a change in voting district boundaries or precinct boundary adjustments, the 
secretary of state shall promptly update the geographic information system data accordingly. 

D. For the purposes of this section, "voting district" means a political subdivision or boundary 
located in a geographical area that.is represented by an elected office. 


History: Laws 2021, ch. 79, § 1. 


iii 


Effective dates. — Laws 2021, ch. 79, § 13 made Laws 
2021, ch. 79, § 1 effective July 1, 2021. 


ARTICLE 3A 
Redistricting 
BEG. fos | Sec. 
1-83A-1, Short title. 1-3A-6. Committee meetings before proposing district 


1-3A-2. Definitions. 

1-3A-3.. Citizen redistricting committee created; mem- 
bership; terms. 

1-3A-4. Members; qualifications; limitations. 

1-3A-5, Committee; duties. 


1- 3A- 1 Short title, 


plans. 
1-3A-7. District plans; requirements and prohibitions. 
1-3A-8. Committee adoption of district plans. 
1-8A-9. Legislative selection of district plans. 


Sections 2 through 10 [1- batted to 1- at 10 NMSA 1978] of this act witty be cited as the "Redistrict- 


ing Act". 
History: Laws 2021, ch. 79, § 2. 


i 


1-3A-2. Definitions. 
As used in the Redistricting Act: 


Effective dates. — Laws 2021, ch. 79, § 18 made Laws 
2021, ch. 79, § 2 effective July 1, 2021. 


A.’ "committee" means the citizen redistricting peat satesiey 
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B. "community of interest" means a contiguous population that shares common economic, so- 
cial or cultural interests; 

C. "district plan" means an entire plan of single-member districts for electing members to the 
United States house of representatives, the state house of representatives, the state senate or 
other state offices requiring redistricting; 

D. "lobbyist" means a person who is required to register as a lobbyist pursuant to the provi- 
sions of the Lobbyist Regulation Act [Chapter 2, Article 11 NMSA 1978]; 

E. "political party" means a political party that has been qualified in accordance with the pro- 
visions of the Election Code [Chapter 1 NMSA 1978]; and 

F. "public official" means a person elected to an office of the executive or legislative branch of 
the state. 


History: Laws 2021, ch. 79, § 3. Effective dates. — Laws 2021, ch. 79, § 18 made Laws 
2021, ch. 79, § 3 effective July 1, 2021. 


1-3A-3. Citizen redistricting committee created; membership; terms. 


A. The "citizen redistricting committee" is created. 

B. The committee is composed of seven members, appointed, with due regard to the cultural 
and geographic diversity of the state, as follows: 

(1) one member appointed by the speaker of the house of representatives; 

(2) one member appointed by the minority floor leader of the house of representatives; 

(3) one member appointed by the president pro tempore of the senate; 

(4) one member appointed by the minority floor leader of the senate; 

(5) two members appointed by the state ethics commission, who shall not be members of 
the largest or second largest political parties in the state; and 

(6) one member appointed by the state ethics commission, who shall be a retired justice 
of the New Mexico supreme court or a retired judge of the New Mexico court of appeals, and who 
shall chair the committee. 

C. No more than three members of the committee shall be members of the same political 
party. A member of the committee shall not have changed party registration in the two years 
preceding the member's appointment in such a manner that the member's prior party registra- 
tion would cause one political party to have more than three members. A member of the commit- 
tee shall not continue to serve on the committee if the member changes party registration after 
the date of appointment in such a manner as to cause one political party to have more than three 
members. 

D. Members shall be appointed not later than July 1, 2021, and August 1 of each year ending in 
the number zero thereafter, and shall serve until a district plan for each of New Mexico's congres- 
sional districts, the state house of representatives, the state senate and other state offices requir- 
ing redistricting is submitted to the legislature. : 

E. When any member of the committee dies, resigns or no longer has the qualifications re- | 
quired for the member's original appointment, the member's position on the committee becomes 
vacant and the chair shall notify the original appointing authority of the vacant position. The va- 
cancy shall be filled by appointment by the original appointing authority no later than fifteen days 
following notification of the vacancy. 

F. The committee shall meet as necessary to carry out its duties pursuant to the Redistricting 
Act. 

G. Members are entitled to receive per diem and mileage as provided in the Per Diem and 
Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other compensation, perqui- 
site or allowance. | 


History: Laws 2021, ch. 79, § 4. Effective dates. — Laws 2021, ch. 79, § 13 made Laws 
2021, ch. 79, § 4 effective July 1, 2021, 
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1-3A-4, Members; qualifications; limitations. 


A.._ To qualify for appointment to the committee, a person shall: 
(1). be a qualified elector of New Mexico and a voter; and 
(2). not be, or in the two years prior to appointment have been, in N ew eeNicaical any of the 
following: i , 
(a) a abhi official: 
(b) . a candidate for public office; 
(c)..a lobbyist;..,.0.. 
(d) an office holder in a valine party at the state or federal level; 
(e) a relative in the first degree of consanguinity of a member of congress, the state 
house of representatives, the state senate or the public education commission; 
(f) an employee of congress, the legislative branch of government or other State office 
required.to be redistricted by the committee; or 
(g) an employee of the executive branch of government. 
B. Before entering upon the duties of the office of member, a member shall review the Redis- 
tricting Act and take the oath of office as provided by state law. 


History: Laws 2021, ch. 79, §. 5 Effective dates. — Laws 2021, ch. 79, § 18 made Laws 
2021, ch. 79, § 5 effective July 1, 2021. 


1-3A-5. Committee; duties. 


A. Beginning July 1, 2021, and every August 1 of each year ending in the number zero there- 
after, the committee shall: 

(1). nolater.than October 30, 2021, or as soon thereafter as practicable, and September 1 of 
each year ending in the number one thereafter, adopt three district plans each for: 

(a) New Mexico's congressional districts; 

(b) the state house of representatives; 

(c) the state senate; and 

(d) the other state offices rabid to be redistricted; 

(2) hold no fewer than six public meetings that allow for virtual participation before pub- 
lishing the district plans for public-comment; provided that. in-person. meetings shall not be re- 
quired if such meetings would violate a:public health order; 

(3) hold no fewer than six public meetings that allow for virtual participation for the pur- 
pose of adopting district plans; provided that in-person meetings shall not be required if such 
meetings would violate a public health order; 

(4) conduct all meetings pursuant to the requirements of the Open Meetings Act; and 

(5) compile, index, maintain and provide public access to the committee's record for each 
district plan it adopts. 

B... Beginning no later than July 1, 2021, and August 1 of each year ending in the number zero 
thereafter, the committee may: 

(1) develop and adopt procedures for public WEAN, and 

(2) hire staff and enter into contracts and any interagency aeeaenk: including agree- 
ments to provide for professional technical or legal services, as. anicatiines to accomplish the duties 
set forth in this section. 7 


History: Laws 2021, ch, 79, §.6. _.. Effective dates, — Laws 2021, ch. 79, § 18 made Laws 
2021, ch, 79, § 6 effective July 1, 2021. 


1-3A-6. Committee meetings before proposing district plans. 


A. Before the committee issues proposed district plans for public comment, the committee shall 
hold no fewer than six public meetings at which the committee shall receive testimony, documents 
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and information regarding the identification of communities of interest and other testimony, docu- 
ments and information regarding the creation of district plans. The committee shall provide the 
public with notice not later than thirty days before these meetings and the notice ‘shall include 
information about how the public may participate and submit testimony, documents and informa- 
tion. The committee shall hold meetings in various regions across the state, including in central 
New Mexico and in each of the four geographic quadrants of the state, with at least one meeting 
on tribal lands. 

B. The committee shall compile, index, maintain and provide public access to all testimony, 
documents and information received in the peetines conducted before issuing proposed district 
plans for public comment. 

C. The proposed district plans that the committee issues for public comment shall be based, in 
part, on the testimony, documents and information received. 


History: Laws 2021, ch. 79, § 7. Effective dates. — Laws 2021, ch. 79, § 138-made Laws 
2021, ch. 79, § 7 effective July 1, 2021, 


1-3A-7. District plans; requirements and prohibitions. 


A. The committee shall develop district plans in accordance with the following provisions: 

(1) congressional districts shall be as equal in population as practicable; 

(2) state districts shall be substantially equal in population; no sec for state oe will 
be considered that have a total deviation of more than ten percent; 

(3) the committee shall use the most recent federal decennial census nem generaten by 
the United States census bureau and may use other reliable sources of demographic data as deter- 
mined by majority vote of the committee; 

(4) proposed redistricting plans to be considered by the legislature shall not be composed 
of districts that split precincts; 

(5) plans must comport with the provisions of the federal Vouae Rights Act of 1965, as 
amended, and federal constitutional standards; plans that dilute a protected minority's voting 
strength are unacceptable; race may be considered in developing redistricting plans but shall not 
be the predominant consideration; traditional race-neutral districting principles shall not be sub- 
ordinated to racial considerations; 

(6) all redistricting plans shall use only single-member districts; 

(7) districts shall be drawn consistent with traditional districting principles; 

(8) districts shall be composed of contiguous precincts and shall be reasonably compact; 

(9) to the extent feasible, districts shall be drawn in an attempt to preserve communities 
of interest and shall take into consideration political and geographic boundaries, including the 
boundaries of Indian nations, tribes and pueblos; and 

(10) in addition, and to the extent feasible, the committee may seek to ERSRERGS the core of 
existing districts. ’ 

B. The committee may incorporate suggested changes to its proposed district plans in accor- ' 
dance with public comments and testimony it receives, but shall not subordinate the ay rains 
of Paragraphs (1) through (9) of Subsection A of this section in doing so. 

C. When proposing or adopting district plans, the committee shall not: 

(1) use, rely upon or reference partisan data, such as voting history or party registration 
data; provided that voting history in elections may be considered to ensure that the district plan 
complies with applicable federal law; or 

(2) consider the voting address of candidates or incumbents, except to avoid the pairing of 
incumbents unless necessary to conform to other traditional districting principles. 


History: Laws 2021, ch. 79, § 8. Effective dates. — Laws 2021, ch. 79, § 138 made Laws 
2021, ch. 79, § 8 effective July 1, 2021. 


cy 
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1-3A-8. Committee adoption of district plans, 


The committee shall adopt at a minimum three district plans for each of New Mexico's congres- 
sional districts, the state house of representatives, the state senate and other state offices required 
to be redistricted at an open meeting. After the committee adopts the district plans, the commit- 
tee shall provide written evaluations of each district plan that address the satisfaction of the re- 
quirements set forth in the Redistricting Act, the ability of racial and language minorities to elect 
candidates of their choice, a measure of partisan fairness and the preservation of communities of 
interest. 


History: Laws 2021, ch. 79, § 9. Effective dates. — Laws 2021, ch: 79, § 13 made Laws 
2021, ch. 79, § 9 effective July 1, 2021. 


1-3A-9. Legislative selection of district plans. 


A. The committee.shall deliver its adopted district plans and accompanying written evalua- 
tions and all accompanying concise explanatory statements to the legislature by October 30, 2021, 
or as soon thereafter as practicable, and September 1 of each year ending in the number one there- 
after. | 

B. The legislature shall receive the adopted district plans for consideration in the same man- 
ner as for legislation recommended by interim legislative committees. 


History: Laws 2021, ch. 79, § 10. Effective dates. — Laws 2021, ch. 79, § 13 made Laws 
2021, ch: 79, § 10 effective July 1, 2021. 


ARTICLE 4 


Registration of Electors 


Sec. Sec. 
1-4-1, Registration required. 1-4-10. Recompiled. 
1-4-1.1. Authorization to verify voter registration infor- 1-4-11. Duties of county clerk; upon receipt of certificates, 
mation; investigation and reconciliation. 1-4-12. Duties of county clerk; filing of certificates, 
1-4-2. Registration of qualified residents; right to vote in 1-4-13. Change of name; correcting error. 
primary. 1-4-14. Repealed. 
1-4-3. Registration declared permanent. . 1-4-15. Registration; change of party affiliation. 
1-4-4, Fees and charges prohibited. 1-4-16. Registration; when party affiliation shall not be 
1-4-5. Method of registration; unlawful use of informa- - made, 
tion; penalty. 1-4-17. Registration; change of residence within same 
1-4-5.1. Method of registration; form, county. 
1-4-5.2.. Agency registration; form. 1-4-18. Change of registered residence to another 
1-4-5.3. Registration; lack of physical address. county. 
1-4-5.4, Registration; form. 1-4-18.1. Online voter registration. 
1-4-5.5, Requests for voter data, mailing labels or special 1-4-19. Registration; transfer upon creation or change of 
voter lists. +. precincts; notice to voters. 
1-4-5.6, Unlawful use of voter data, mailing labels or spe- 1-4-20, Repealed, 
cial voter lists; penalties. 1-4-21, Refusal of registration; appeal. 
1-4-5.7. Registration at voting location prior to voting. . 1-4-22. Cancellation of registration; petition to district 
1-4-5.8. Automatic voter registration; driver's license court, 
and agency registration and updates to 1-4-23. Repealed. 
registration. 1-4-24. Cancellation of registration; county clerk; grounds. 
1-4-6. Repealed. 1-4-25. Cancellation of registration; determination. of 
1-4-7, Registration by temporary absentees. death. 
1-4-8. Duties of county clerk; acceptance of registration; 1-4-26. Repealed. 
close of registration; late registration. 1-4-27. . Repealed. 
1-4-9. Duties of county clerk; registration of foayeek 
minorities. 
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1-4-1 ELECTIONS. | 1-4-1 
Sec. Sec. rs 
1-4-27.1. Cancellation of registration following convic- 1-4-35. Board of registration; secretary. 
tion; eligibility for voting upon satisfaction 1-4-36. Board of registration; compensation. 
of conditions, 1-4-37. Board of registration; term; qualification. 
1-4-28, Cancellation of registration; change of residence; 1-4-38. Board of registration; meetings. 
notice, 1-4-39 to 1-4-45. Repealed. 
1-4-29. Board of registration; county clerk; failure to can- 1-4-46, Clerical assistance for county 418 
cel; duty of the secretary of state. ~ ‘1-4-47, Driver's license voter registration. 
1-4-30. Cancellation of registration; voter's request. 1-4-48, Agency registration. 
1-4-31, Repealed, _ .1-4-49. Third-party registration, agents; rsplabealil tore re- 
1-4-32. Cancellation of registration; duties of county quired; procedures; reports; penalty. 
clerk; retention of records. 1-4-50. Prohibition on release of registration information. 
1-4-33. Repealed. 
1-4-34 


. Board of registration; board of county commis- 
sioners; appointment, t 


1-4-1. Registration required. 


No person shall vote at any election unless he is registered as required by the Election Code 
[Chapter 1 NMSA 1978]. No ballot of any ee or otherwise yh ation elector oe be 


cast, counted or wien nas aia 


History: 1953 Comp., § 3-4-1, enacted by Laws 
1969, ch, 240, § 59. 

Cross references. — For definition of qualified elector, 
see 1-1-4 NMSA 1978. 

For lack of registration as ground for challenge, see 1- 
12-20 NMSA 1978. 

For registration offenses, see 1-20-38 NMSA 1978. 

For application for presidential ballot, see 1-21-4, 1-21-5 
NMSA 1978, 

For constitutional provision regarding registration of 
qualified electors, see N.M. Const., art. VII, § 1. 


ANNOTATIONS 


Special school bond election is not a "special elec- 
tion" or a "municipal election" within statutes so that 
the word "election" should apply to all special and mu- 
nicipal elections and so that no person should vote in any 
special or municipal election unless registered, and’yoters 
otherwise qualified were entitled to vote in special school 
bond election, although not registered. Johnston v. Board 
of Educ., 1958-NMSC-141, 65 N.M. 147, 833 P.2d 1051. 

Meaning of "registrant". — One not registered as a 
democrat is not entitled to vote in democratic primary 
as he was not a "registrant" within this section. Reese v. 
Dempsey, 1944-NMSC-089, 48 N.M. 417, 152 P.2d 157. 

Irregular registration does not affect status when 
evidence showed registrant and voter to be same, 
— Strong case was presented for holding that irregularity 
in registration did not affect the status of voters as be- 
ing duly registered where trial court found on substantial 
evidence that person voting and person registered were 
one and the same. Miera v, Martinez, 1944-NMSC-005, 48 
N.M. 30, 145 P.2d 487. 

Enforcement not duty of state canvassing board. 
— Enforcement of mandate against voting by unregis- 
tered persons and counting the ballots of such persons is 
not the duty of state canvassing board. Chavez v. Hocken- 
hull, 1934-NMSC-093, 39 N.M, 79, 39 P.2d 1027, 

Registration requirements directory. — Although 
registration of voters was calculated to prevent fraud, 
yet the requirements were held to be directory. State ex 
rel. Walker v. Bridges, 1921-NMSC-041, 27 N.M. 169, 199 
P. 370. 

Irregular election not wholly void when vot- 
ers present affidavits with ballots. — An election 
held without appointment of board of registration and 


registration of voters, while irregular, is not wholly void, 
since voters participating therein presented the affidavits 
required by law to the judges of election along with their 
ballots. State ex rel. Walker v. Bridges, 1921-NMSC-041, 
27 N.M. 169, 199 P, 370. 

Registration is not required asa condition to voting 
in school bond elections. Board of Educ. v, Citizens' Nat'l 
Bank, 1917-NMSC-059, 23 N.M. 205, 167 P, 715, 

Requirements and qualifications for voting at 
municipal elections are same as those for general elec- 


, tions. 1964 Op. Att'y Gen. No. 64-33. 
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If voter otherwise qualified. — Registration for vot- 
ing was not a necessary prerequisite to vote in a school 
bond election if the voter was otherwise qualified to vote 
in such election. 1963-64 Op. Att'y Gen. No, 64-27, 

Permissible to copy voter registration records. — 
It is permissible for an individual or a company such as an 
abstractor to photocopy voter registrations in the offices 
of the county clerks so long as adequate precautions are 
taken to insure the integrity of the records and to pre- 
serve their availability for inspection by others. 1959-60 
Op. Att'y Gen. No. 59-170. 

Section to be construed liberally. — Registration is 
required in order to exercise the privilege to vote, and it is 
a well accepted principle that registration statutes should 
be construed liberally in favor of the franchise. 1959-60 
Op. Att'y Gen, No, 59-169. 

Purpose of section to obtain complete reglatial, 
tion, — It is the purpose of this section to obtain as 
complete a registration as possible. In keeping with this 
policy, the county clerks or registration officials have dis- 
cretion in the matter of delivering affidavits of registra- 
tion to responsible persons in order to effectuate a more 
complete registration of those entitled to vote. 1959-60 
Op. Att'y Gen. No, 59-169, | 

One may register in precinct of ormioile though 
resides elsewhere. — If a person is registered and has 
his domicile in one precinct, he can vote in said precinct 
although he lives or resides in another precinct. 1953- 54 
Op. Att'y Gen. No. 54-5948, 

Am. Jur, 2d, A.L.R. and C.J.S. teferdnces. — 25 Am. 
Jur. 2d Elections §§ 181, 182. 

Constitutionality of statutes in relation to registration, 
91 A.L.R. 349. 

Nonregistration as affecting legality of votes cast by 
persons otherwise qualified, 101 A.L.R. 657. 
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1-4-1.1 REGISTRATION OF ELECTORS 1-4-1.1 


Nonregistration as.affecting one's qualification to hold Validity of governmental requirement of oath of alle- 
public office, 128 A.L.R. 1117. giance or loyalty, 18 A.L.R.2d 268. 

Suspension or expulsion of member of labor union for Residence or domicile of student or teacher for purpose 
refusal to pay assessment for the purpose of promoting of voting, 98 A.L.R.2d 488, 44 A.L.R.3d 797, 
or defeating contemplated legislation.as infringementon ~ Effect of conviction under federal law or law of another 


right of suffrage, 175 A.L.R. 397. vf! (OC country or state on right to vote,39 A.L.R.3d 303. 
5 ' 29 C.J.S. Elections § 38, 


1-4-1.1. Authorization to verify voter registration information; 
investigation and reconciliation. 


A. The secretary of state may: 

(1) provide to the chief election officer of another state or a consortium of chief dleétion 
officers of other states information that is requested, including social security numbers, dates 
of birth, driver's licenses and identification card:numbers and other information that the sec- 
retary of state deems hecessary for the chief election officer of that state or for the consortium 
to maintain a voter registration list, if the secretary of state is satisfied that the information 
provided pursuant to this paragraph will be used only for the maintenance of saiaee voter reg- 
istration list; and — 

(2) request from the chief election officer of Aaniasts state or a consortium of chief election 
officers of other states information that the wena of state deems necessary to maintain the 
statewide voter registration list. 

B. The secretary of state may enter into a pea tet agreement with an agency or political 
subdivision of this state or with a department of the federal government pursuant to which 
the state agency, political subdivision or federal department shall provide to the secretary of 
state information that is in the possession of the state agency, political subdivision or federal 
department and that the ‘secretary of state deems necessary to maintain the Btatewics voter 
registration list. 

C.. The secretary of state shall enter into a written agreement with the secretary of taxation 
and revenue to match information in the database of the voter registration electronic management 
system with information in the database of the motor vehicle division of the taxation and revenue 
department to the extent required to enable each official to verify the accuracy of the information 
provided on applications for voter registration. Upon the exécution of the written agreement, the 
secretary of taxation and revenue shall enter into an agreement with the federal commissioner of 
social security pursuant to 42 U.S.C. Section 15483 (now 52 U. S.C. Section 21083), for the Ae 
of verifying applicable information. 

D. The secretary of state shall provide to the appropriate county clerk in this state and to no 
other person necessary information or documentation received by the secretary of state from or 
through an agency or political subdivision of this state, a federal department, the chief election 
officer of another state or a consortium of chief election officers of other states that calls into ques- 
tion the information provided on a certificate of registration; that raises questions regarding the 
status of a person registered to vote in this state; or that suggests that a voter may have voted in 
two states during the same election, The county clerk shall only disclose information received from 
the secretary of state.  pareHans to this subsection to complete an investigation pursuant to this 
section. - 

E. The county ler’ shall investigate or reconcile the information received from the secretary 
of state. The secretary of state shall develop and maintain a manual for county clerks that de- 
scribes best practices in investigating and reconciling information that is derived from compari- 
sons of different databases, including safeguards to ensure that eligible voters are not removed in 
error from the official list of voters. 


History: Laws 2015, ch. 145, § 19; 2019, ch. 212, § 45. ~ to match information in each, agency's database; and in 
The 2019 amendment, effective April 3, 2019, made it Subsection C, after "secretary of state", deleted "shall" and 
discretionary for the secretary of state to enter into a writ- added "may". 


ten agreement with the secretary of taxation and revenue 
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1-4-2. Registration of qualified residents; right to vote in primary. 


A. Any qualified resident of New Mexico shall be permitted within the provisions of the Elec- 
tion Code to submit a voter registration certificate in paper form, through the online voter reg- 
istration portal provided by the secretary of state, electronically when conducting an in-person 
transaction at the motor vehicle division of the taxation and revenue department or as otherwise 
prescribed by the secretary of state. The certificate shall be processed by the county clerk in the 
same manner.as for a qualified elector, but the qualified resident shall not become a voter nor be 
considered a voter except as provided by this section. 

B. Ifa qualified resident submits a voter registration certificate in accordance with the provi- 
sions of Subsection A of this section and pursuant to the requirements of Section 1-4-8 NMSA 
1978, the qualified resident shall: 

(1) become a voter upon the qualified resident's eighteenth birthday; 

(2) be considered a voter for the purpose of participation in a statewide or special election 
where the qualified resident will turn eighteen on or before the day of the: statewide or special 
election; or 

(3) be considered a voter for the purpose of participation in a political party primary elec- 
tion where the qualified resident will turn eighteen on or before the day of the general election 
immediately succeeding the primary election. 

C. Any-resident of New Mexico who may be a qualified elector upon the resident's eighteenth 
birthday, who obtains a license, permit or identification card from the motor vehicle division of 
the taxation and revenue department. and who has not submitted a voter registration certificate 
pursuant to Subsection A of this section shall be sent a notification by the secretary of state advis- 
ing the resident of the requirements and opportunity to register to vote and a uniform resource 
locator for a web page where the resident may submit a voter registration certificate online. When 
applicable, a notification shall be sent to a resident described in this subsection within the sixty 
days following the resident's seventeenth birthday, when the resident obtained a license, permit or 
identification card from the motor vehicle division prior to the resident's seventeenth birthday and 
within thirty days prior to the resident's eighteenth birthday. 


History: 1953 Comp., § 3-4-2,-enacted by Laws after "next ensuing”, added "general", and added new Sub- 
1969, ch. 240, § 60; 1975, ch..255, § 34; 2011, ch. 187, § section B. 
-80; 2016, ch. 28, § 1; 2019, ch. 212, § 46. The 2011 amendment, effective July 1, 2011, limited 
Cross references. — For definition of qualified elector, the right to register to residents of New Mexico. ; 
see 1-1-4 NMSA 1978, 
For eligibility to vote in federal elections, see 1-21-3 ANNOTATIONS 
NMSA 1978. Residence presumed unchanged unless proven. 


The 2019 amendment, effective April 3, 2019, pro- — Once residence is established, it is presumed to remain 
vided for registration of qualified residents; in the section until change is proven, and he who attacks the vote must 


heading, deleted "qualification for", and added "of quali- th B Hull. 1892- C-029 
fied residents"; in Subsection A, after "Any", added "quali- 643, 30 4 paanee: Oy PIMAC D2 GNM 


fied", after "New Mexico", deleted "who will be a qualified » 
elector at the date of the next. ensuing general election", 


: > of business different. — A voter may h id 
and after "Election Code to", deleted "register and become Mos shorn. Sh anraeas 


; ; ; in one place and business in another, and should vote 
a voter" and added the remainder of the subsection; and at his residence; this applies especially to those who are 


in Subsection B, in the introductory clause, after "If a", not in a fixed business, such as cowboys. Berry v. Hull 
deleted "person who is seventeen years old will be a quali- 1892-NMSC-029. 6 N.M.643. 30 P. 936. : ‘ 
fied elector on the day of the general election and registers OES. ie fy 
to vote in accordance with the provisions of Subsection A 
of this section, for the purposes of the primary election, 
that person shall be considered to be a voter and may vote 


Term "residence," as used in constitutional or statu- 
tory provisions relating to the qualifications of electors, 
is synonymous with home or domicile, denoting a perma- 
nent place to which a party when absent intends to re- 


in the primary election immediately preceding that gen- turn, 1953-54 Op. Att'y Gen. No. 54-5948 

eral election" and added the remainder of the introductory Arata od KTR, and Cis. referances un O8 Am 
clause, and added néw Paragraphs B(1) through B(3); and Suv Dd RlecHord § 104 ue i 
added Subsection C. 


Women's suffrage amendment to federal or state consti- 
tution as affecting pre-existing constitutional or statutory 
provisions which limited rights or duties to legal or male 


The 2016 amendment, effective May 18, 2016, allowed 
persons who are seventeen years old and who will be eigh- 


teen years old by the date of the general election to vote in voters 167A 1B. 461° 
the primary election; in the catchline, added "right to vote Incompetents: voting rights of persons mentally inca- 
in primary", and at the beginning of the first paragraph, pacitated, 80 A.L.R.3d 1116 
added the subsection designation "A"; in Subsection A, 29 C.J.8. Elections § 40(1). 
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Elector to vote at place of residence even if place 


1-4-3 REGISTRATION OF ELECTORS 1-4-5 


1-4-3. Registration declared permanent. 


The registration of a qualified elector is permanent for all purposes during the life of such per- 
son unless and until his certificate of registration is canceled. for any, cause specified in the Elec- 


tion Code [Chapter 1 NMSA 1978]. 


History: 1958 Comp., § 84.8, ‘enacted by Laws 
1969, ch. 240, § 61; 1993, ch. 314, § 5 1998, ch. 316, § 5. 

‘Cross references, — For cancellation of registration, 
see 1-4-22 to 1-4-32 NMSA 1978, 

1998 amendments. — Identical amendments to this 
section were enacted by Laws 1993, ch. 314, § 5 and Laws 
1993, ch. 816,°§ 5, both effective June 18, 1993, which 
substituted "certificate" for "affidavit" and "canceled" for 
"cancelled". This section was set out'as amended by Laws 


ANNOTATIONS 


Registration permanent until affirmative act 
taken, — A person's registration is permanent unlegs his 
registration is cancelled in accordance with the provisions 
of the Election Code. Therefore, a person who,registered 
as a republican in 1951 would continue to be so registered 
until that person takes an affirmative act to have his reg- 
istration of party affiliation changed. 1957-58 Op. Att'y 


1993, ch. 316, § 5. See 12-1-8 NMSA 1978. Gen. No. 58-56 (opinion rendered under former law). 


1-4-4, Fees and charges prohibited. 


No qualified elector shall be charged any fee or required to pay any sum whatsoever by any reg- 
istration officer for performance of a duty required of him by the Election Code [Chapter 1 NMSA 
1978] in connection with registration. 


Constitutionality and’ construction of constitutional or 
statutory provisions which make payment of poll tax con- 
dition of right’ to vote, 139 A\L.R. 561. 

29 C.J.S. Elections § 29. 


History: 1953 Comp., § 3-4-4, enacted by .Laws 
1969, ch. 240, § 62. 

Cross references, — For registration officer desned, 
see 1-1-16 NMSA 1978. 


ANNOTATIONS 


Am, ree 2d, A.L.R. and C.J.S. references. — 25 /athl 
dur, 2d Elections § 161, 


1-4-5. Method of a a unlawful use of information; penalty. 


A. A qualified aiseior may apply to a registration officer or agent for registration, 

B... The registration officer or agent or qualified elector shall fill out each of the blanks on the 
certificate of registration by:typing or printing in ink. The qualified elector shall be given a receipt 
that shall contain: : 

(1) anumber traceable to the registration agent or officer; 

(2) astatement informing the qualified elector that if the qualified elector does not receive 
confirmation of the qualified elector's registration.within fifteen days of the receipt date, the quali- 
fied elector should contact the pice of the poury clerk in the county where the qualified elector 
resides; and 

(8) a toll-free number for i office of the county ysis and an besides, for the web site of 
the secretary of state. 

C. The qualified elector shall subscribe a certificate of fepiattation as polinnes: 

(1) “by signing the certificate of registration histitg the Pepe elector's given name, mid- 
dle name or initial and lastname; or © - 

(2) if any qualified elector seeking to register is unable to read and write either the Eng- 
lish or Spanish language or’is' unable to'read or write because of some physical disability, the 
certificate ofisuch person shall be filled out by a registration officer or agent and the name of the 
qualified elector so registering shall be subscribed by the making of the qualified elector's: mark. 

D. When properly executed by the registration’ agent or officer or qualified elector, the original 
of the certificate of registration shall be presented, either in person or by mail by the qualified elec- 
tor or by the registration agent or officer, to the county clerk of the county in which the qualified 
elector resides, It is unlawful for the qualified elector's month and day of birth or any portion of the 
qualified elector's social security number'required on the certificate of registration to be copied, 
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1-4-5.1 ELECTIONS 1-4-5.1 


conveyed or used by anyone other than the person registering to vote, either before or after it is 
filed with the county clerk, and by elections administrators in their official capacity. 

E. A person who unlawfully copies, conveys or uses information from a abe ye of registra- 
tion is guilty of a fourth degree felony. | 


History: 1953 Comp., § 3-4-5, enacted by Laws 1969, The 2003 amendment, effective July 1, 2003, inserted 


ch, 240, § 63; 1973, ch. 41, § 1; 1975, ch. 255, § 35; 1987, "unlawful use of information; penalty" in the section head- 
ch, 249, § 7; 1998, ch. 314, § 6; 1993, ch. 316, § 6; 2003, ing; added "or" at the end of Paragraph C(1); inserted the 
ch, 356, § 10; 2005, ch. 270, § 19; 2007, ch. 336, § 3; 2008, second sentence in Subsection E; and added Subsection F. 
ch. 59, § 2; 2011, oh 187, § 31; 2015, ch. 145, § 13. The 1993 amendment, effective June 18, 1993, substi- 
Cross references. — For definition of registration of- tuted "certificate" for "affidavit" in Subsection B; in Sub- 
ficer, see 1-14-16 NMSA 1978. section C, substituted "a certificate" for "to the affidavit" 
For "swear" including "affirm", see 1-1-18 NMSA 1978. and deleted "and swear to the truth of the information 
For the secretary of state furnishing forms, see 1-2-3 contained therein before the registration officer" at the 
NMSA 1978. end of the introductory paragraph, in Paragraph (1), sub- 
The 2015 amendment, effective July 1, 2015, removed stituted "certificate" for "affidavit", and, in Paragraph (2), 
certain requirements for registration by a qualified elec- substituted "certificate" for "affidavit" and deleted "and 
tor; deleted the subsection designation of Subsection E; shall be sworn to by him. before the registration officer" 
deleted the first sentence of former Subsection E and at the end of the paragraph; substituted "certificate" for 
added the remaining language of former Subsection E to "affidavit" in Subsection D; and, in Subsection E, substi- 
Subsection D; and redesignated the succeeding subsection tuted "certificate" for "affidavit" and deleted "attested by 
accordingly. the registration officer" following the first occurrence of 
The 2011 amendment, effective diily 1, 2011, in Sub- "elector". 
section E, prohibited the copying of an elector’ s month and 
day of bixth, ANNOTATIONS 
The 2008 amendment, effective May 14, 2008, in Affidavits of registration may be filled out before 


Subsection E, prohibited the copying, conveyance or use any person authorized to administer oaths. 1959-60 
by elections administrators in their official capacity of an Op. Att'y Gen. No. 59-169. ; 
elector's date of birth or any portion of the elector's social Incomplete affidavit form fatal. — The completed 


security number. affidavit must contain each of the essential elements con- 
The 2007 amendment, effective April 2, 2007, added tained in that form and any omission of any of the essen- 


Fe Beane and (3) of Subsection B, providing for con- tial elements would be fatal to the person's registration. 
firmation of the registration. The entire form must be completed before an effective reg- 


The 2005 amendment, effective July 1, 2005, in Sub- istration is accomplished. 1955-56 Op. Att'y Gen. No. 55- 
section A, provided that an elector may apply to a regis- 6342. 
tration agent for registration; in Subsection B, provided Am. Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 
that a registration agent or qualified elector shall fill out Jur, 2d Elections §§ 185,186, 187. 
the certificate of registration and that the voter shall be 


; : a8) : ‘ Validity of statute requiring information as to age, sex, 
given a receipt for the original certificate and the registra- residence, etc., as condition of right to vote, 14 A.L.R. 260. 


tion agent shall receive a copy that omits the voter's so- DPesnri : oe p 
: : : : : priety of test or question asked applicant for regis- 
cial security number and date of birth and which contains Lodtiar aslietar other that ermal Sindh relating to 


a number traceable to the registration agent or officer; ss iti agp wah ahs 
and in Subsection E, provided that is it unlawful to copy, Ce svegnditions ef his.right ite registmalion;) 76 BijaRa 


convey or use the voter's date of birth or any part of the 29 C.J.8. Elections § 46 
voter's social security number, except for voting purposes. : sict 6 


1-4-5.1. Method of registration; form. 


A. A qualified electat may apply for registration using the paper form mail, in the office of 
the secretary of state or county clerk or with a registration agent or officer. 

B. A person may request certificate of registration forms from the secretary of state or any 
county clerk in person, by telephone or by mail for that person or for other persons. : 

C. A qualified elector who wishes to register to vote shall fill out completely and sign the cer- 
tificate of registration. The qualified elector may seek the assistance of any person in 1 completing 
the certificate of registration. 

D. A qualified elector who has filed for an order of protection ree: to the provisions of the 
Family Violence Protection Act [Chapter 40, Article 13 NMSA 1978] and who presents a copy of 
that order from a state or tribal court to the registration officer shall be referred to the confidential 
address program administered by the secretary of state pursuant to the Confidential Substitute 
Address Act [40-13B-1 through 40-13B-9 NMSA 1978]. 

EK. Completed certificates of registration may be mailed or presented in person by the regis- 
trant or any other person to the secretary of state, to the county clerk of the Pane in which the 
registrant resides or to any other county clerk in this state. i 
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F. If the registrant wishes to vote in the next election, the completed and signed certificate of 
registration shall be delivered or mailed and postmarked within the time frame provided in Sub- 
section A of Section 1-4-8 NMSA 1978. 

G. Within one business day after receipt of a certificats of registration, the secretary of state 
shall send the certificate to the county clerk in the county where the qualified elector resides. 
Within one business day after receipt of a certificate of registration of another county, a county 
clerk shall send the certificate of registration to the county clerk in the county where the qualified 
elector resides. 

_H. Only when the certificate of registration is properly filled out, signed by the qualified elector 
and accepted for filing by the county clerk as evidenced by the county clerk's signature or stamp 
and the date of acceptance thereon shall it constitute an official public record of the registration of 
the qualified elector. A qualified elector complies with a voter registration deadline established in 
the Election Code when a properly filled-out voter registration certificate has been received by a 
county clerk or the secretary of state, regardless of the date the certificate is processed. 

I. The secretary of state shall prescribe the form of the certificate of registration, which form 
shall be a postpaid mail-in format and shall be printed in Spanish and English. The certificate of 
registration form shall be clear and understandable to the average person and shall include brief 
but sufficient instructions to enable the qualified elector to complete the form without assistance. 
The form shall also include: 

(1) ‘the question "Are you a citizen of the United States of America?" and boxes for the ap- 
plicant to check to indicate whether the applicant is or is not a citizen; 

(2)  the'statement "If you checked 'no', do not complete this form."; 

(3) a statement informing the applicant that: 

(a) ifthe form is submitted by mail by the applicant and the applicant is registering 
for the first time in New Mexico, the applicant must submit with the form a copy of: 1) a photo 
identification issued by a government or educational institution; or 2) a current utility bill, bank 
statement, government check, paycheck, student identification card or other government docu- 
ment, including identification issued by an Indian nation, tribe or pueblo, that shows the name 
and current address of the applicant; and 

(b) ifthe applicant does not submit the required documentary identification, the ap- 
plicant will be required to do so when voting in person or absentee; and 

(4) a statement requiring the applicant to swear or affirm that the information supplied 
by the aL is true. 


History: 1978 Comp., § 1-4-5.1, enacted by Laws through I(5) as Paragraphs I(2) through I(4), respectively; 
1993, ch. 314, § '7 and by Laws 1993, ch. 316, § 7; 1997, and in Subparagraph I(3)(a), deleted "current and valid" 
ch. 209, § 1; 2003, ch. 356, § 11; 2005, ch. 270, § 20; preceding “photo identification", and after "photo identi- 
2007, ch. 336, § 4; 2015, ch. 145, § 14; 2019, ch. 212, § fication", added "issued by a government or educational 
47, institution". 

The 2019 amendment, effective April 3, 2019, permit- The 2015 amendment, effective July 1, 2015, amended 

ted completed certificates of registration to be presented duties of the secretary of state and county clerk when a 
to any county clerk in the state, revised the deadlines for . certificate of registration is received, and amended certain 
delivering completed certificates of registration, revised provisions relating to compliance with voter registration 
the contents of the registration form, and made certain deadlines; in Subsection G, deleted "Upon" and added 
technical amendments; in Subsection A, after "registra- "Within one business day after", and added the last sen- 
tion", added "using the paper form"; in Subsection C, tence of the subsection; in Subsection H, after "acceptance 
deleted "Except as provided in Subsection D of this sec- thereon", deleted "and when notice has been received by 
tion"; in Subsection D, after "registration officer shall", the registrant", and added the last sentence of the subsec- 
deleted "not be required to provide physical residence ad- tion; and in Paragraph (2) of Subsection I, after "age on or 
dress information on the certificate of registration" and before", added "the next general", after "election", deleted 
added "be referred to the confidential address program "day", after "age or older on", added "or before the next 
administered by the secretary of state pursuant to the general", and after "election", deleted "day". 
Confidential Substitute Address Act"; in Subsection E, af- The 2007 amendment, effective April 2, 2007, in Sub- 
ter "resides", added "or to any other county clerk in this section D, provided that a qualified elector who has an 
state"; in Subsection F, after "mailed and postmarked", order of protection under the Family Violence Protection 
deleted "at least twenty-eight days before the election" Act is not required to provide physical residence address 
and added "within the time frame provided in Subsection information on a certificate of registration; and in Subsec- 
A of Section 1-4-8 NMSA 1978"; in Subsection I, deleted tion I(4), deleted "or voter identification card". 


Paragraph I(2) and redesignated former Paragraphs I(8) 
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The 2005 amendment, effective July 1, 2005, in Sub- 
section A, provided that an elector may apply for regis- 
tration in the office of the secretary of state or with a reg- 
istration agent or officer; in Subsection I(4)(a), provided 
that the statement shall inform the applicant that if the 
form is submitted by mail, the applicant may submit a 
voter identification card, student identification card or 
identification issued by an Indian nation, tribe or pueblo; 
and added Subsection 1(5), which provided that the form 
shall contain a statement requiring the applicant to 
swear or affirm that the information supplied hy the ap- 
plicant is true. 

The 2003 amendment, effective July 1, 2003, inserted 
"The form shall also include" at the end of the introduc- 
tory paragraph in Subsection I and added Subparagraphs 
I(1) through I(4). 

The 1997 amendment, effective June 20, 1997, made 
a minor stylistic change in Subsection A, and added 


1-4-5.2. Agency registration; form. 


ELECTIONS 


1-4-5:4 


Subsection D and redesignated the remaining subsections 
accordingly. 


ANNOTATIONS 


' Twenty-eight day registration requirement is 
not unconstitutional. — Where plaintiff sued. the sec- 
retary of state and the Bernalillo county clerk, seeking 
an injunction to enjoin them from prohibiting voters who 
declined to designate their political affiliation’ from vot- 
ing during the primary election, the district court did not 
err in granting the motion to dismiss plaintiff's complaint, 
because New Mexico's twenty-eight day registration re- 
quirement, 1-4-5.1(F) NMSA 1978, is not too burdensome 
and does not unconstitutionally infringe on the,right,to 
vote because it does not totally deny. the electoral fran- 
chise to any particular class of residents. eee v. Duran, 


2017-NMSC-013. 


A. A qualified elector may register to vote at éaifitlin state government offices. 


B. Pursuant to Section 1-4-47 NMSA 1978, a qualified elector who applies:for a driver's liceosdt 
license renewal or motor vehicle identification card may simultaneously register to vote or (as a 
change of address for voter registration purposes. 

C. Pursuant to Section 1-4-48 NMSA 1978, a qualified elector may rogister to vote in any natiite 
agency that provides public assistance or services to persons with disabilities. The secretary of 
state may designate other state or local public offices with the agreement of those offices. 


History: 1978 Comp., § 1-4-5.2, enacted by Laws —_, 
1995, ch. 198, § 3. 


1-4-5.3. Registration; lack of physical address. 


A. Ifa qualified elector resides in an area lacking a specific physical address, the qualified 
elector shall be allowed to substitute a mailing address along with a description, such as a map 
or the latitude and longitude, indicating where the qualified elector resides. The qualified elector 
shall be assigned to a precinct based on the geographic description of where the qualified elector 
resides. 

_B. The secretary of state shall issue rules regarding acceptable forms of non-physical ad- 
dresses. 


History: Laws 2005, ch. 270, § 18; 2007, ch. 336, § 5. 
The 2007 amendment, effective April 2, 2007, pro- 
vided that a qualified elector who lives in an area without 


a physical address shall be allowed to provide a descrip- \ 
tion such as a map or the latitude and longitude; and 
added Subsection B. 


1-4-5.4. Registration; form. 


A. The secretary of state shall prescribe the paper form and ensure that ‘the certificate of 
registration to be used in any county is compatible with the data processing systems. The secre- 
tary of state shall also prescribe the form produced by an online or electronic voter registration 
transaction. 

B. The certificate of seetatration form shall require the following elements of information 
concerning the applicant for registration: name, gender, residence, municipality, post. office, 
county of former registration, date of birth, political party affiliation, zip code, telephone num- 
ber at the applicant's option and statement of qualification for voting. The paper form shall 
contain a space for the qualified elector to provide a driver's license or state identification 
number issued by the motor vehicle division of the taxation and revenue department or the 
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last four digits of the qualified eléctor's social security number, while the form resulting from 
an online or electronic voter registration transaction shall contain the qualified elector's full 
social security number. 

C. Provision shall be made for the usualsignature or mark of the applicant, for the signature 
of the county clerk and for the dates of such signatures. 

D. The certificate form may be multipurpose by providing for an indication of whether the cer- 
tificate of registration is for a new registration, a change in the existing registration or a cancella- 
tion of an existing registration. Provision shall be made on any multipurpose form for are of any 
existing registered information for which a change may be requested. °« 

E. The certificate of registration forms shall be serially numbered and shall*be furnished 
promptly and in adequate supply by the secretary of state upon application from the county clerk. 

F. The secretary of state shall maintain on the secretary's website a Privacy Act notice in con- 
formance with the federal Privacy Act of 1974. 


History: 1953 Comp., § 3-5-24, enacted by Laws 1969, to the form of certificates of registration, and required 


ch, 240, § 125; 1975, ch. 255, § 74; 1987, ch. 249, § 16; the secretary of state to maintain a Privacy Act notice; 

1998, ch. 314, § 39; 1993, ch. 316, § 39; 1995, ch. 166, § 5; in Subsection A, after "prescribe the", added "paper", and 

2001, ch. 146, § 8; 1978 Comp., § 1-5-19 recompiled as § after "processing systems.", added "The secretary of state 

1-4-5.4 by Laws 2011, ch. 137, § 109; 2019, ch, 212, § 48. shall. also prescribe the form produced by an online or 
Recompilations, — Laws’ 2011, ch. 137, § 109 recom- electronic voter registration transaction.": in Subsection 

piled former 1-5-19 Nae 1978 as 1-4-5.4 NMSA 1978 B, after "former registration,", deleted "social security 

effective July 1,.2011. DIV number", and added the last sentence of the subsection; 
The 2019 aeibudsnent: effective April 3, 2019, pro- and added Subsection F... ; 


vided additional duties for the secretary of state related 


1-4-5.5. Henueses for voter data, mailing labels or special voter lists. 


A. The county clerk or secretary of state shall furnish voter data, mailing labels or special voter 
lists only upon written request to the county clerk or the secretary of state and after compliance 
with the requirements of this section; provided, however, all requesters shall be treated equally in 
regard to. the charges and the furnishing of the materials. 

B.. In furnishing voter data, mailing labels or special voter lists, the county clerk or secretary 
of state shall not provide data or lists that include voters' social security numbers, codes used to 
identify agencies where voters have registered, a voter's day and month of birth or voters' tele- 
phone numbers if prohibited by voters. 

C. Each requester of voter data, mailing labels or special voter lists shall sign an affidavit 
that the voter data, mailing labels and special voter lists shall be used for governmental or elec- 
tion and election campaign purposes only and shall not be made available or used for unlawful 
purposes. | 

D. The secretary of state shall prescribe the form of the affidavit. 

E. As used in this section: 

(1) "election campaign purposes" means relating i in any way toa campaign in an election 
conducted by a federal, state or local government; 

(2) "governmental purposes" means noncommercial purposes relating i in any way to the 
structure, operation or decision-making of a federal, state or local government;. 

(3) "mailing labels" means prepared mailing labels of selected voters arranged in the order 
in which requested and providing only the name and address of the voter; 

(4) "special voter list" means a prepared list of selected voters arranged in the order in 

which requested; and , 

(5) "voter data" means selected information derived from the voter file. 


History: 1953 Comp., § 3-5-29, enacted by Laws The 2015 amendment, effective July 1, 2015, added 


1975, ch. 255, § 78; 1995, ch. 166, § 6; 2005, ch. 270, § definitions for "election campaign purposes", "povernmen: 
35; 1978 Comp., § 1-5-24 recompiled as § 1-4-5.5 by tal purposes", "mailing labels", "special voter ‘list" and 
Laws 2011, ch, 187, § 109; 2015, ch. 145, § 15. "voter data"; and added Subsection E. 


Recompilations. — Laws 2011, ch. 137, § 109 recom- 
piled: former 1-5-24 NMSA 1978 as 1-4-5.5 NMSA’ 1978 
effective July 1, 2011, 
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1-4-5.6. Unlawful use of voter data, mailing labels or special voter lists; 
| penalties. 


A. Unlawful use of voter data, mailing labels or special voter lists consists of the knowing and 
willful use of such information for purposes prohibited by the Voter Records System Act [Chap- 
ter 1, Article 5 NMSA 1978]. 

B. Any person, organization or corporation or agent, officer, representative or employee thereof 
who commits unlawful use of voter data, mailing labels or special voter lists is guilty of a fourth 
degree felony and upon conviction shall be fined one hundred dollars ($100) for each and a line 
of voter information that was unlawfully used. 

C. Each and every unlawful use of voter data, eee labels or special voter lists cotltitatisy 
a separate offense. 


History: 1953 Comp., § 3-5-30, enacted by Laws Recompilations. — Laws 2011, ch. 137, § 109 recom- 


1975, ch. 255, § 79; 2001, ch. 146, § 9; 2005, ch. 270, § piled former 1-5-25 NMSA 1978 as 1-4-5.6 NMSA 1978 
36; 1978 Comp., § 1-5-25 recompiled as § 1-4-5.6 by effective July 1, 2011, 


Laws 2011, ch, 137, § 109. 


1-4-5.7. Registration at voting location prior to voting. 


A. Notwithstanding the provisions in Section 1-4-8 NMSA 1978 providing for the closing of 
registration prior to an election, a qualified elector seeking to register to vote or update an exist- 
ing certificate of registration in the state shall be allowed to do so at a voting location immediately 
before voting in that election after signing an affidavit under oath that the elector has not voted in 
the election in this state or elsewhere, and as further provided in this section. 

B. During a statewide election, a qualified elector may register to vote or update an existing 
certificate of registration at the county clerk's office during the regular hours and days of busi- 
ness beginning on the twenty-eighth day preceding the election and from 10:00 a.m. to 6:00 p.m. 
on the Saturday immediately prior to the date of the election; provided that if the county clerk 
establishes an additional alternate voting location near the clerk's office in lieu of voting at the 
office of the county clerk, a qualified elector may register to vote or update an existing certificate 
of registration at that location during the regular hours and days of business beginning on the 
twenty-eighth day preceding the election and during the hours for voting at alternate voting 
locations commencing on the third Saturday prior to Bh election through the Saturday immedi- 
ately prior to the election. 

C. During a statewide election, a qualified elector may register to vote or update an existing 
certificate of registration at an alternate voting location only if the county clerk has assigned a 
county clerk employee to be the clerk's authorized deputy to serve as a registration officer at the 
alternate voting location; provided that ninety days before the election, the county clerk shall post » 
the location of each alternate voting location where a qualified elector may register to vote or up- ' 
date an existing certificate of registration immediately before voting. 

D. Beginning January 1, 2021 and upon the approval of the voting system certification com- 
mittee, during a statewide election, a qualified elector may register to vote or update an existing 
certificate of registration at an election day voting location; provided that the secretary of state 
shall establish procedures to ensure that a registration officer has an opportunity to review the 
information of a qualified elector who registers to vote or updates an existing certificate of regis- 
tration immediately before the qualified elector votes on election day. 

E. A voter whose political party affiliation on the voter's certificate of registration is with a 
major political party shall not be allowed to change party affiliation when updating an existing 
certificate of registration or registering to vote at an early voting site or polling place PEE a 
primary election. 

F. During a special election, a qualified elector may register to vote or update an existing cer- 
tificate of registration at the county clerk's office during the regular hours and days of business 
beginning on the twenty-eighth day preceding the election until the last regular business day the 
week prior to the date of the election. 


62 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-4-5.8 REGISTRATION OF ELECTORS 1-4-5.8 


G. A qualified elector seeking to register to vote or update an hiextsting certificate of registration 
immediately before voting shall provide: 

(1) a New Mexico driver's license or New Mexico identification card pate renee the 
motor vehicle division of the taxation and revenue department; 

(2) any document that contains an address in the county together with a piaiy identifica- 
tion card; or 

(3) a current valid student photo identification card from a post-secondary educational 
institution in New Mexico accompanied by a current student fee statement that contains the stu- 
dent's address in the county. 

H. If an early voting site or polling place does not have real-time access to the statewide elec- 
tronic voter file, a voter desiring to update an existing certificate of registration or to register to 
vote shall be issued a provisional ballot. 

I, No later than June 30, 2021 and upon the approval of the voting system, certification com- 
mittee, the secretary of state and the secretary of taxation and revenue shall develop a procedure 
for importing the list of eligible but unregistered persons with a driver's license or state-issued 
identification card into the voter registration electronic management system prior to an election to 
facilitate processing a new voter registration pursuant to this section. 


History: Laws 2019, ch. 67, § 1; 2020 (1st S.S.), ch.2, voting locations before voting in primary elections; and in 
§1. Subsection E, after "A voter", added "whose political party 
_ The 2020 (1st S.S.) amendment, effective Septem- affiliation on the voter's certificate of aan cat is with a 
ber 20, 2020, authorized voters that are not affiliated with major political party". 


a major political party to change their party affiliation at 


1-4-5.8. Automatic voter registration; driver's license and agency 
registration and. updates to registration. 


A. In aHdition to the requirements of Section 1-4-47 NMSA 1978: 

(1) a qualified elector registering to vote or updating an existing certificate of puaratPabion 
when conducting an in-person transaction to apply for or renew a driver's license or state-issued 
identification card shall not be required to provide a second time any information that duplicates 
information required in the driver's license portion of the transaction; 

(2) the address of a voter who provides a different address when conducting an in-person 
transaction to apply for or renew a driver's license or state-issued identification card shall be up- 
dated on the voter's certificate of registration unless the voter declines to do so; and 

(3) immediately at the conclusion of each in-person transaction to apply for or renew a 
driver's license or state-issued identification. card, the person shall receive written notification by 
the motor vehicle division of the taxation and revenue department informing the person if a voter 
registration transaction was processed, and if so, providing information regarding any voter reg- 
istration transaction delivered to the county clerk by the motor vehicle division as a result of that 
application for or renewal of a driver's license or state-issued identification card... 

-B. . In addition to the requirements of Section 1-4-48 NMSA 1978: 

(1) the human services department shall develop procedures to be approved te the secre- 
tary of state to ensure that each benefit. program administered by the department appropriately 
ensures that qualified electors receiving benefits are offered the opportunity to register to vote 
or update an existing, certificate of registration, without duplication of information contained by 
the department or by the secretary of state. No later than the last, day of August. of each calendar 
year, the human services department shall issue an annual report detailing implementation of 
the requirements of this paragraph. The report shall be sent to the legislative council service, the 
secretary of state and,each county clerk; and 

(2) no later than June 30, 2020 and upon the approval of the voting system certification 
committee, the secretary of state and the secretary of taxation and revenue shall develop a proce- 
dure for using the address provided as a taxpayer to update the registration address of'a voter who 
has been identified as having moved from the voter's precinct of residence pursuant to Section 1-4- 
48 NMSA 1978. The procedure shall include a requirement of notification to the voter at least one 
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hundred twenty days before an election of the intent to update the registration address and the 
ability for a voter to decline to permit the update to take effect. 

C. Ifa person who is not.a qualified elector becomes registered to vote pursuant to this section, 
that registration shall not be valid and the county clerk shall remove the certificate of registration 
from the register of voters. 


History: Laws 2019, ch. 67, § 2. IV, § 28, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 67 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


1-4-6. Repealed. 


Repeals. — Laws 1987, ch. 249, § 52 repealed 1-4-6 relating to receipt for affidavit of registration, effective 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 64, June 19, 1987. 


1-4-7. Registration by temporary absentees. 


A qualified elector who is temporarily out of his county of residence or out of New Mexico, may, 
upon request to the county clerk of his county of residence, obtain the prescribed certificate of 
registration form. After the certificate of registration has been subscribed, the qualified elector 
shall return it to the county clerk of his county of residence by mail. Upon receipt of the completed 
certificate of registration, the county clerk shall ascertain if such certificate of registration is to be 
filed or rejected in accordance with the Election Code [Chapter 1 NMSA 1978]. 


History: 1953: Comp., § 3-4-7, enacted by Laws attested" following "subscribed"; and, in the third sen- 
1969, ch. 240, § 65; 1993, ch. 314, § 8; 1993, ch. 316, § 8. tence, substituted "certificate" and "certificate of registra- 
1993 amendments. — Identical amendments to this tion" for "affidavit". The section was set out as amended 
section were enacted by Laws 1993, ch. 314, § 8 and Laws by Laws 1998, ch. 316, § 8. See 12-1-8 NMSA 1978. 
1998, ch. 316, § 8, both effective June 18, 1993, which sub- 
stituted "certificate of registration form" for "blank affida- ANNOTATIONS 
vit of registration in triplicate and fill it out. The qualified Am, Jur, 2d, A.L.R. and C.J.S. references. — Non- 
elector who is temporarily outside of New Mexico shall registration as affecting legality of votes cast by persons 
subscribe to the affidavit of registration before a person otherwise qualified, 101 A.L.R. 657. 
authorized to administer oaths. The qualified elector who Military service, registration by persons in, 152 A.L.R. 
is in New Mexico but temporarily out of his, county shall 1459: 153 A.L.R. 1434: 154 A.L.R. 1459: 155 ALR 1459 
subscribe to the affidavit of registration before a registra- ‘ Geetha aatons tines BBE rh erty ERS gE: 
tion officer" in the first sentence; in the second sentence, _ a |, R. 94 257. ; ig 


substituted "certificate" for "affidavit" and deleted "and 


1-4-8. Duties of county clerk; acceptance of registration; close of 
registration; late registration. 


For qualified electors seeking to register to vote or update an existing voter ih iri doese in the 
state, the following provisions shall apply: 

Ac td participate i in an election, the deadline to register to vote or Hiab ia an SRISEnE voter reg- 
istration is twenty-eight days prior to that election; 

B. the county clerk shall receive certificates of registration at all times during normal working 
hours, except that the clerk shall not process any certificate of registration subscribed and sworn 
beginning the first business day after the deadline to register to vote or update an existing voter 
registration before an election if the egthane: address on the certificate of pPeieiae ey indicates 
that the registration is for a: 

(1) statewide election, within the county; or’ ; a3 
(2) special election, ee any precinct 1 in the ini in which votes may be ‘cast in the 
special election; 

C. between the ibadline to veeater to vote or update an a pee voter registration through the 
day of the election, the county clerk shall process all: 

(1) new voter registrations that meet the requirements of this section; 
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(2) \ updates to existing voter registrations in this state that meet the requirements of this 
section; provided that an update to an existing registration in this state shall not be processed if 
the voter has requested or been sent a ballot in the election, unless the voter executes an affidavit 
stating that the voter has not and will not vote the ballot that was issued and the ballot register 
does not show that a ballot from the voter has been cast in the election; and 

(3) pending cancellations of existing voter registrations in this state through the day of 
the election; provided that a cancellation of an existing voter registration shall not be processed if 
the voter has requested or been sent a ballot in the election; 

D. certificates of registration and cancellations of existing voter registrations not processed 
pursuant to Subsection B or C of this section shall be processed beginning thirty-five days after 
an election, at which time a voter information document shall be mailed to the registrant at the 
address shown on the certificate of registration; provided that if there is a subsequent election 
scheduled at which a qualified elector or voter would be eligible to vote if the certificate of registra- 
tion were processed on an earlier date, the certificate of registration for that qualified elector or 
voter shall be processed by the county clerk on a day and in a manner to ensure the ability of the 
qualified elector or voter to vote in the subsequent election; 

EK. when the deadline to register to vote or update an existing voter registration prior to an 
election referred to in this section is a Saturday, Sunday or state holiday, registration certifi- 
cates shall be accepted through the next succeeding business day for the office of the county 
clerk; and 

F. the county clerk shall accept for filing and process any certificate of registration that is subs 
scribed and dated on or before the deadline to register to vote or update an existing voter registra- 
tion prior to anelection and: 

(1) . received by the county clerk by the end of the last regular business day of the week for 
the office of the county clerk immediately following:the deadline to register to vote or update an 
existing voter registration prior to an election; 

_. (2). mailed and postmarked on or before the day of the deadline to register to vote or up- 
date an existing voter registration prior to any election referred to in this section; or 

(3) accepted at a state agency designated pursuant to Section 1-4-5.2 NMSA 1978. 


History: 1953 Comp., § 3-4-8, enacted by Laws 1969, the county clerk", deleted "on the Friday", after "following 
ch, 240, § 66; 1971, ch. 317, § 5; 1978, ch. 118, § 1; 1975, the", deleted "close of registration" and added "deadline 
ch. 255, § 36; 1985, ch. 207, § 2; 1987, ch. 327, § 2; 1993, to register to vote or update an existing voter registration 
ch, 314, § 9; 1998, ch, 316, § 9; 1995, ch. 198, § 4; 20038, prior to an election", and in Paragraph F(2), after "post- 
ch. 355, § 2; 2005, ch. 270, § 21; 2008, ch. 58, § 1; 2015, marked", deleted "not less than twenty-eight days". and 
ch. 145, § 16; 2017, ch. 101, § 2; 2019, ch, 212, § 49. added "on or before the day of the deadline to register to 

Cross references. — For election seminars, see 1-2-5 vote or update an existing voter registration". 

NMSA 1978. The 2017 amendment, effective June 16, 2017, 

The 2019 amendment, effective April 3, 2019, revised changed voter registration closure times; in Subsections 
the provisions related to voter registration; in the intro- A, C and E, deleted "5:00 p.m. on" and added "the end of"; 
ductory clause, after "qualified electors", added "seeking * and in Subsection F, Paragraph F(1), after "county clerk", 
to register to vote or update an existing voter registra- deleted "before 5:00 p.m." and added "by the end of the 
tion in the state"; added a new Subsection A and redes- regular business day for the office of the county clerk". 
ignated former Subsection A as Subsection B; in Subsec- The 2015 amendment, effective July 1, 2015, removed 
tion B, after "the clerk shall", deleted "close registration at references to federal qualified elector and overseas voters 
the end of the twenty-eighth day immediately preceding relating to duties of the county clerk and acceptance of 
any election at which the registration books are to be fur- registration; in the catchline, after "close of registration", 
nished to the precinct board;" and added the remainder deleted "federal qualified electors and overseas voters"; 
of the subsection; deleted former Subsections B through deleted the subsection designation of Subsection A; in the 
D and added new Subsections C and D; in Subsection E, undesignated introductory sentence that was formerly 
after "when the", deleted "twenty-eighth day prior to any" Subsection A, after "qualified electors", deleted "other 
and added "deadline to register to vote or update an ex- than federal qualified electors or overseas voters"; redes- 
isting voter registration prior to an", and after "Sunday ignated former Paragraphs (1) through (6) of Subsection A 
or", deleted "legal" and added "state"; and in Subsection as Subsections A through F, respectively; in Subsection D, 
F, in the introductory clause, after "dated on or before", after "shall not file", deleted "the" and added "any"; redes- 
deleted "the twenty-eighth day preceding", and after the ignated former Subparagraphs A(6)(a) through A(6)(c) as 
next occurrence of "the", added "deadline to register to Paragraphs (1) through (3) of Subsection F, respectively; 
vote or update an existing voter registration prior to an", and deleted former Subsection B, relating to certificates of 
in Paragraph F(1), after "end of the", added "last", after _ registration from federal qualified electors and overseas 
"regular business day", added of the week", after "office of voters, 
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The 2008. amendment, effective February 29, 2008, in 
Subsection A(6), deleted the requirements that the county 
clerk receive a certificate of registration that is mailed by 
5:00 p.m. on Friday following the close of registration or 


that a state agency receive the certificate of registration, 


not later than twenty-eight days prior to an election. 

The 2005 amendment, effective July 1, 2005, in Sub- 
section A(6), provided that the county clerk shall accept 
any certificate that is subscribed and dated on or before 
the twenty-eighth day preceding the election and received 
by the county clerk by the specified deadline and that the 
county clerk shall accept any mailed certificate that is re- 
ceived by 5:00 p.m. on the Friday immediately following 
the close of registration, 

The 2003 amendment, effective June 20, 2008, in- 


serted "federal qualified electors and overseas voters; late - 


registration" in the section heading; redesignated former 


Subsections A through F as Subparagraphs A(1) through , 


A(6) and added the introductory paragraph i in Subsection 
A; and added Subsection B.' 

The 1995 amendment, effective April 6, 1995, substi- 
tuted "voter identification. card" for "copy" in Subsection 
D; and in Subsection F, deleted "or received in the mail" 
following "hand delivered" and added the last two sen- 
tences of the subsection beginning "The county clerk shall 
accept", 

The 1998 amendment, effective June 18, 1993, in 
Subsection A, substituted "certificates" for "affidavits" 
and inserted "during normal working hours"; in Subsec- 
tion D, substituted "certificates" for "affidavits", "certifi- 
cate of registration" for "affidavit" twice, and "a" for "the 
triplicate affidavit" preceding "copy"; and, in Sibsection F, 
substituted "certificate" for "affidavit" and deleted "from, 
a deputy registration officer" following "mail". 


ANNOTATIONS 


Procedure for accepting affidavits when elec- 
tion within 28 days of one another. — The procedure 
which should be followed with respect to the acceptance of 
voter registration affidavits when elections are scheduled 
within 42 (now 28) days of one another is that the county 
_ clerk must receive affidavits of registration during the pe- 
riod in which registration is closed prior to the first elec- 
tion and place them in readiness for filing on the Monday 
after the first election. On the Monday following the first 


ELECTIONS 


1-4-11 


election, the county clerk shall enter the affidavits of reg- 
istration which were received during the period between 
the 42nd (now 28th) day prior to the first election and the 
42nd (now 28th) day prior to the second phe pe 1976 Op. 
Att'y Gen. No. 76-26. 

Term "close registration", as used in Sunset A(1) 
of this section, means merely closing the registration book 
and not filing the affidavits of registration. 1969 Op. Att y 
Gen. No, 69-128, " 

_ Affidavits received while books closed to be filed 
on Monday following election. — Subsection B (now 
A(2)) of this section specifically provides that affidavits of 
registration should be filed by the county clerks on the 
Monday following the election if such applications are re- 
ceived during the period when the registration books have 
been closed. 1969 Op. Att'y Gen. No. 69-128. 

Procedure when elections overlap. + Even though 
registration is closed 30 (now 28) days prior to a municipal 
election and the municipal election is within 30 days of a 
primary election, the county clerk may receive affidavits 
of registration for the primary election up to 80 (now>28) 
days prior to that election. On the Monday following the 


‘municipal election, the registration books should be re- 


opened for the sole purpose of filing therein the affidavits 
of registration received more than 80 (now 28) days prior 
to the primary election. 1963-64 Op, Att'y Gen. No. 63-155 
(opinion rendered under former law), 

Close of registration transfer before municipal 


. elections. — Original registration closes 30 (now 28) 


days before a municipal election, Registered voters may 
transfer their registration from one voting division to an- 
other up to five days preceding a municipal election, at 
which time the registration books are to be closed for all 
purposes. 1947-48 Op. Att'y Gen. No, 48-5128 (opinion 
rendered under former law). 

When closing day falls on Sunday. — County clerk 
should receive affidavits of registration until 5:00 p.m. on 
the Monday following a Sunday which falls on the thir- 
tieth (now twenty-eighth) day before a primary election. 
1943-44 Op. Att'y Gen. No. 44-4482 (opinion rendered un- 
der former law). 

‘Am, Jur. 2d, A.L.R. and C.J.S. references: — 25 Am, 
Jur, 2d Bledtigns $$ 185, 186. 

29 C.J.S, Elections § 39, 


1-4-9. Duties of county clerk; registration of language minorities. 


The county clerk shall initiate nonpartisan measures to urge and facilitate registration of lan- 


guage minority voters and other voters. 


History: 19538. Comp, § 8-4-8.1, enacted by Laws 
1977, ch, 124, § 8. 


1-4-10. Recompiled. 


Recompilations, — Laws 2011, ch, 187, § 109 re- 
compiled 1-4-10 NMSA 1978 as 1-12-71 NMSA 1978 [re- 
pealed] effective July 1, 2011. 


Laws 3019, ch, 212, 284 rabbi 1-12-71 NMSA 1978, 
effective April 3, 2019. 


1-4-11. Duties of county clerk; upon receipt of certificates. 


A. Upon receipt of a complete certificate of registration, if the certificate of registration is in 
proper form, the county clerk shall determine if the qualified elector applying for registration is 
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already registered in the registration records of the county. If the qualified elector is not already 
registered in the county and if the certificate of registration is received within the time allowed by 
law for filing certificates of registration in the county clerk's office, the county clerk shall sign or 
stamp, in the space provided therefor on each copy of the certificate, the qualified elector's name 
and the date the certificate was accepted for filing in the county registration records. Voter infor- 
mation shall be handed or mailed immediately to the qualified elector and to no other person. 

B. Ifthe applicant's certificate of registration is rejected for any reason, the county clerk shall 
stamp or write the word "rejected" on the new certificate of registration and hand or mail it, if pos- 
sible, to the applicant with an explanation of why the new certificate of registration was rejected 
and what remedial action, if any, the applicant must take to bring the hiv tyhiey ok up to date or 
into compliance with the Election Code. 

C. The county clerk shall reject any certificate of registration that does not contain the quali- 
fied eléctor's name, address and date of birth, along with‘a signature or usual mark. If the quali- 
fied elector is a new voter, the county clerk shall reject any certificate of registration that does not 
contain the qualified elector's driver's license or state identification number issued by the motor 
vehicle division of the taxation and revenue department, social security number or last four dig- 
its of the qualified elector's social security number. The county clerk shall reject any certificate 
of registration in which the question regarding citizenship is not answered or is answered 1 in the 
negative, . 

D. Asocial soe Pa number is required to finish processing a new oobi registration in this 
state. If the certificate of registration does not contain a social security number, the county clerk 
shall ascertain the qualified elector's social security number from the qualified elector's previous 
certificate of registration, from the motor vehicle division of the taxation and revenue department 
or from the secretary of state. 

K, If the county clerk rejects a certificate of registration because required information is, not 
provided .on,the certificate or cannot ascertain the qualified elector's social security number, the 
county clerk shall indicate this on the qualified elector's certificate of registration and shall make 
the appropriate notation in the voter file, indicating that the voter may only vote on a provisional 
ballot. The provisional ballot shall. be counted once the required information i is provided or the 
voter's social security number is ascertained. 

F. Ifthe qualified elector does not register in person, has not previously voted in an election in 
New Mexico and does not provide the registration officer with the required documentary identifi- 
cation, the registration officer shall indicate this on the qualified elector's certificate of registration 
and the county clerk shall’note this on the appropriate precinct signature roster. © 


History: 1953 Comp., § 3-4-9, enacted by Laws registration; in Subsection A, after "complete certificate of 
1969, ch. 240, § 67; 1987, ch, 249, § 8; 1993, ch, 314, § registration, if’, added "the certificate of registration is"; 
10; 1993, ch. 316, § 10; 1995, ch. 198, § 5; 2003, ch. 356, and added a new Subsection C and redesignated the suc- 
§ 12; 2007, ch. 336, § 6; 2015, ch, 145, § 17; 2019, ch, ceeding subsection accordingly. 


212, § 50. ; The 2007 amendment, effective April 2, 2007, in Sub- 
The 2019 amendment; effective April 3, 2019, revised. section A, eliminated the requirement that a "voter identi- 
the duties of the county clerk upon receipt of certificates fication card" be mailed to qualified electors, 
of registration; in Subsection B, after the subsection des- The 2008 amendment, effective July 1, 2003, added 
ignation, deleted "If the qualified elector is already reg- ‘Subsection C. 
istered in the county as shown by the qualified elector's The 1995 amendment, effective April 6, 1995; substi- 
original certificate of registration currently on file in the tuted "voter identification card" for "copy of the certificate 
county registration records, the county clerk shall not ac- of registration" in Subsection A , and substituted "Section" 
cept the new certificate of registration unless it is filed for "Sections" in Subsection B. 
pursuant to Section 1-4+13,1-4-15, 1-4-17 or 1-4-18 NMSA The 1998 amendment, effective June 18, 1993, in 
1978"; in Subsection C, after ' ‘qualified elector's name, ad- Subsection A, substituted "a complete certificate" for "the 
dress", deleted "social security number", and after "usual original and the voter's copy of the properly executed af- 
mark.", ", added the next sentence; added new Subsections fidavit" in the first sentence, substituted "certificate" for 
D and E and redesignated former Subsection D as Sub- "affidavit" throughout the second and third sentences, 
section F; and in Subsection F, after "register in person", and made a minor stylistic change; in Subsection B, sub- 
deleted "indicates that the qualified elector". stituted "certificate" for "affidavit" throughout the subsec- 
The 2015 amendment, effective July 1, 2015, au- tion and inserted "unless it is filed pursuant to Sections 1- 


thorized the county clerk to reject certain certificates of 4-13, 1-4-15, 1-4-17 or 1-4-18 NMSA 1978. He". 
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1-4-12. Duties of county clerk; filing of certificates. 


A. Certificates of registration, if in proper form, shall be processed and filed by the. county clerk 
as follows: 
(1) avoter information, Perey shall be delivered or mailed to the voter; and 
_ (2). the original certificate shall be filed alphabetically by surname and inserted into the 
county register pursuant to Section 1-5-5 NMSA 1978. 

B.. The county clerk shall, on Monday of each week, process all certificates of registration that 
are in proper form and that were received in the county clerk's office up to 5:00'p.m. on the pre- 
ceding Friday. The county clerk shall not process certificates of registration when the registration 
books are closed pursuant to Section 1-4-8 NMSA 1978, during the county canvass or during the 
period of time following the county canvass when voter credit is entered into the voter registration 
electronic management system, provided such credit is entered for all voters no, later than forty- 
five days following an election. 


History: 1953 Comp., § 8-4-10, enacted by Laws "and" following "form"; and in Subsection C, substituted 


1969, ch. 240, § 68; 1987, ch. 249, $9; 19938, ch. 314, § © "The contents of" for "Original" and deleted "and their 

11; 1998, ch. 316, § 11; 1995, ch. 198, § 6; 2003, ch. 356, ° contents" following "registration". 

§ 13; 2015, ch, 145, § 18. The 1993 amendment, effective June 18, 1993, sub- 
The 2015 amendment, effective July 1, 2015, amended stituted "Certificates" for "Affidavits", "certificate" for "af- 

the duties of the county clerk relating to processing cer- fidavit", and "certificates" for "affidavits" throughout the 

tificates of registration, and.removed the provision stat- section and-made several minor stylistic changes. 


ing that the contents of certificates of registration, with 
certain exceptions, are public record; in Paragraph (1) of 
Subsection A, after "a voter", deleted "identification card" 
and added "information document"; in Subsection B, after 


ANNOTATIONS 


Right to copy voter registration records. — The 
'. ; ae es right to inspect or examine public records, such as voter 
were received in", deleted "his" and added "the county registration, commonly includes the right of making copies 
clerk's", and added the last sentence of the subsection; _—_ thereof as the right to inspect would be valueless without 
and deleted Subsection C. ; this correlative right. 1959-60 Op. Att'y Gen. No, 59-170. 

The 2003 amendment, effective July 1, 2008, inserted . Clerk must accept affidavits in proper order even 


the exception in Subsection C. if from different office. — Affidavits which are in the 
The 1995 amendment, effective April 6, 1995, substi- proper order, acknowledged by a notary public, even 


tuted "a voter identification card" for "the voter's copy of though not obtained from the county clerk's office which 


the'certificate" in Paragraph (1) of Subsection A; in Sub- has to register the voter have to be accepted by the county 
section B, substituted "that" for "which" and inserted clerk. 1951-52 Op. Att'y Gen. No. 52-5505. 


1-4-18. Change of name; correcting error. 


A. Any voter who changes his name or discovers an error in his certificate of registration may 
have the name on his certificate changed or the error corrected by filing an application to change 
the certificate of registration. 

B. The application to change the certificate of registration shall show the name by which the 
qualified elector previously registered, his change of name or correction of error and a request tha 
the change be shown on his certificate of registration. The application shall be subscribed by the 
voter. When completed, the application shall be filed with the county clerk and retained for six 
years in a file established for that purpose. 

C. The county clerk shall note the change of name or correction of error on the voter's certifi- 
cate of registration. 


History: 1953 Comp., § 3-4-11, enacted by Laws A; in Subsection B, in the second sentence, deleted "and 
1969, ch. 240, § 69; 1975, ch. 255, § 37; 1998, ch. 314, § sworn to" following "subscribed" and "before a registration 
12; 1993, ch. 316, § 12. officer, or if he is temporarily out of New Mexico, before a 

1993 amendments. — Identical amendments to this person authorized to administer oaths" following "voter", 
section were enacted by Laws 1993, ch..314, § 12 and Laws and substituted "completed" for "executed" in the third 
1993, ch. 316, § 12, both effective June 18, 1998, which sentence, The section was set out as amended by Laws 
substituted "certificate" for "affidavit" throughout the 1993, ch. 316, § 12. See 12-1-8 NMSA 1978. 


section; substituted "filing" for "executing" in Subsection 
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1-4-14, Repealed. 


Repeals. — Laws 2011, ch. 137, § 110 repealed 1-4-14 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 70, relat- 


ing to certificates of registration, voter identification cards 
e of : 


REGISTRATION OF ELECTORS 1-4-17 


and replacement of lost copies, effective July 1, 2011. For 
provisions of former section, § see ’ the 2010 NMSA 1978 on 
NMOneSource.com. 


1-4-15. Registration; change of party affiliation. 


A. A voter may change the voter's designated party affiliation by executing a new certificate of 
registration indicating the change of party affiliation. 

B. A voter who has previously declined to'designate a party affiliation but who desires to des- 
ignate a party affiliation shall execute a new certificate of registration indicating the desired party 


affiliation. 


C. . A voter who. does not designate on the certificate of registration a party affiliation shall be 
considered to have declined to designate a party affiliation. 


History: 1953 Comp., § 3-4-18, enacted by Laws 
1969, ch. 240, § 71; 1971; ch. 317, § 6;.1975, ch. 255, § 
89; 1993, ch. 314, § 14; 1993, ch. 316, 8 A4:1995; ch, 198, 
§ 8; 2011, ch. 137, § 32. 

The 2011 amendment, effective July iL; 2011, provided 
that a voter who does not designate a party affiliation 
shall be deemed to have declined to designate a party af- 
filiation. 

The 1995 amendment, effective April 6, 1995, substi- 
tuted "a certificate of registration" for "an application" in 


Siibeectioria A and B, and deleted former Subsections C 
and D relating to the contents of the application and the 
period of retention by the county clerk. 

The 1993 amendment, ‘effective June 18, 1998, de- 
leted "Affidavit of" preceding "Registration" in the section 
heading and "and sworn to" following "subscribed" in Sub- 
section C, and substituted "certificate" for "affidavit" in 
the second sentence in Subsection D. 


1-4-16. Registration; when party affiliation shall not be made, 


A. No designation of party affiliation shall be made or changed on an existing certificate of 
registration at any time during which registration is closed. 

B. Every person appearing as a candidate on the primary or general election ballot shall be 
a candidate only under the name and party affiliation designation appearing on the person's ex- 
isting certificate of registration on file in the county clerk's office on the date of the secretary of 


state's general election proclamation. 


History: 1958 Comp., § 3-4-14, enacted by Laws 
1969, ch. 240, § 72; 1981, ch. 144, § 1; 1991, ch. 165, § 
1; 1998, ch. 314, § 15; 1998, ch. 316, § 15; 2019, ch. 212, 
§ 61. 

Cross references. — For change of party affiliation, 
see 1-4-15 NMSA 1978. 

The 2019 amendment, effective April 3, 2019, in Sub- 
section B, after “date of the", deleted "eovernor's : and 
added: "secretary of state's general election". 

The 1993 amendment, effective June 18, 1993, de- 
leted "Affidavit of’ preceding "Registration" in the section 
heading, substituted "certificate" for "affidavit" ‘in Subsec- 
tions A and B, added "of a primary election" at the end of 
Subsection B, ‘and made a minor stylistic change. 

The 1991 amendment, effective June 14, 1991, de- 
leted "between the day the governor issues the procla- 
mation of a primary election and the day after the pri- 


mary election is held nor shall any such designation be | 


made or changed" following "affidavit of registration" in 


Subsection A ‘and inserted MS Seer ch or" near the begin- 
ning of Subsection B. 


ANNOTATIONS 


Registration for party primary. — One not regis- 
tered as a democrat was not entitled to vote in democratic 
primary as he was not a "registrant" within statute. Reese 
v, Dempsey, 1944-NMSC-0389, 48 N.M. 417, 152 P.2d 157 


| (decided under former law). 


Law prior to Subsection B. — Prior to the 1981 
amendment of this section, an unsuccessful primary can- 
didate could run as an independent in the succeeding 
general election. Anderson v. Hooper, 498 F. Supp. 898 
(D.N.M. 1980). 

When changes in party affiliation biel — 
Changes of party affiliation may be made until the close 
of regular hours on the day on which the governor's proc- 
lamation is made and filed; 1948-44 Op. Att'y Gen, No. 44- 
4482 (opinion rendered under former law). 


1-4-17, Registration; change of residence within same county. 


A. A voter who has changed his residence within the same county shall complete @ certificate 
of registration to change his registered residence address or file a change of residence notification 
with the county clerk on a postcard-type form, approved by the secretary of state. 
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B. No change of registered residence address shall be made in any period during which reg- 
istration is closed; however, the county clerk may accept applications for or notifications of such 
change but shall not process them until the registration period is open. 

C. The application for or notification of change of registered residence shall be filed with the 
county clerk, and the previous registration shall be retained for six years in a file established for 
that purpose. 


History: 1953 Comp., § 3-4-15, enacted by Laws notifications of" in Subsection B and "or notification of" in 
1969, ch. 240, § 73; 1975, ch. 255, § 40; 1987, ch. 249, § Subsection C. 
10; 1991, ch. 105, § 8; 1998, ch. 10, § 1; 1993, ch. 314, § The 1991 amendment, effective April 2, 1991, pur- 
16; 1993, ch. 316, § 16. ported to amend this section but made no change. 

1998 Multiple Amendments. — Laws 1993, ch. 10, § ; 
1, Laws 1993, ch. 314, § 16, and Laws 1993, ch. 316, § 16, ANNOTATIONS 
all effective June 18, 1998, enacted amendments to this Voter may transfer registration for spouse. — Un- 
section that can be reconciled. Pursuant to 12-1-8 NMSA der this dootibn a husband may transfer registration of his 
1978, Laws 1993, ch. 316, § 16, as the last act signed by wife and vice versa, but neither of them may transfer the 
the governor, is set out above and incorporates all amend- registration of any other member of the family. 1945-46 
ments. To view the session laws in their entirety, see the Op. Att'y Gen. No. 46-4936 (opinion rendered under for- 
1993 session laws on NMOneSource.com. mer law). 

Laws 1993, ch. 314, § 16, and Laws 19938, ch. 316, § 16, Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
both effective June 18, 1993, enacted identical amend- Jur, 2d Elections § 107. 
ments that substituted "complete a certificate of registra- 29 C.J.S. Elections § 52. 


tion" for "apply to a registration officer" in Subsection A, 
Laws 1993, ch. 10, § 1, effective June 18, 19938, added 
language at the end of Subsection A, and inserted "or 


1-4-18. Change of registered residence to another county. 


When a voter changes the voter's registered residence address from one county in this state to 
another county in this state, the voter shall complete a new certificate of registration and file it 
with the appropriate county clerk. 


History: 1953 Comp., § 3-4-16, enacted by Laws a registration officer of the county of new residence for 
1969, ch. 240, § 74; 1975, ch. 255, § 41; 1993, ch. 314, § an affidavit of registration" and corrected a misspelling 
17; 1998, ch. 316, § 17; 2011, ch. 137, § 33. of "canceling". 

The 2011 amendment, effective July 1, 2011, elimi- 0 

nated the requirement that the voter cancel the voter's ANNOTATIONS 
registration in the county of previous residence. Am. Jur, 2d, A.L.R. and C.JS. ref = OR Km 

The 1993 amendment, effective June 18, 1998, substi- Jur. 2d pee § faa Prey oe j 

tuted "complete a certificate of registration and file it with 29 C.J.S. Elections § 52. 


the appropriate county clerk" for "make application with 


1-4-18.1. Online voter registration. 

A. A person may complete a certificate of registration in person or by mail. In addition, the sec- 
retary of state shall, not later than January 1, 2016, allow a voter to submit an update to an exist- 
ing certificate of registration and, not later than July 1, 2017, allow a qualified elector to. submit a 
new certificate of registration form electronically through a web site authorized by the secretary of 
state or through any computer system maintained by a state agency for electronic voter registra- 
tion that is approved by the secretary of state; provided that the person is qualified to register to 
vote and has a current or expired New Mexico driver's license or state identification card issued by 
the motor vehicle division of the taxation and revenue department. 

B. An online certificate of registration form shall contain all of the caftination that is required. 
for a paper form. The person shall also be required to provide the person's full New Mexico driver's 
license number or state identification card number. 

C, When a person submits a new certificate of registration or an update to an existing cer- 
tificate of registration, the person shall mark the box associated with the following statement 
included as part of the electronic certificate of registration form: 


if 


70 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-4-19 REGISTRATION OF ELECTORS 1-4-21 


"By clicking the boxes below, I swear or affirm all of the following: 


| ] I am the person whose name and identifying information is provided on this form, and I 
desire to register to vote in the state of New Mexico; and 

[ ] all of the information that I have provided. on this form is true and correct as of the date 
I am submitting this form.". 


D. Prior to January 1, 2016, the secretary of state, in conjunction with the county clerks of 
the state, shall adopt rules establishing a uniform and nondiscriminatory process to match the 
information contained in the voter registration election management system with the database 
of the motor vehicle division of the taxation and revenue department or the federal social se- 
curity administration for electronic certificates of registration updates completed pursuant to 
this section. 

EK. Prior to January 1, 2017, the secretary of state, in conjunction with the county clerks of 
the state, shall adopt rules establishing a uniform and nondiscriminatory process to match the 
information contained in the voter registration election management system with the database 
of the motor vehicle division of the taxation and revenue department or the federal social se- 
curity administration for all electronic certificates of registration completed pursuant to this 
section. 

F. Electronically submitted certificate of registration application airhad shall retain the dates 
of submission by the qualified elector and of acceptance by the county clerk. 

G. For purposes of deadlines contained in the Election Code, the time and date of the submis- 
sion by the qualified elector shall be considered the time and date when the certificate of registra- 
tion is received by the county clerk. 

H.. The secretary of state shall ensure that the web sites used for electronic voter registration 
are secure and that the confidentiality of all.users and the integrity of data submitted are pre- 
served. 


History: Laws 2018, ch. 91,§1; 2015, ch. 145, § 20. catchline, after "registration", deleted "updates"; deleted 


The 2015 amendment, effective July 1, 2015, rewrote Subsections A through C; and added new Subsections A 


the section relating to online voter registration; in the through H. 


1-4-19. Registration; transfer upon creation or change of precincts; 
notice to voters. 


A. When a new precinct is created or the boundaries of an existing precinct are changed, the 
board of county commissioners shall notify the county clerk of such action. 

B. Upon receipt of the notice, the county clerk shall reflect such change on the voter file and 
mail to each affected voter a notice of the creation or change of precinct. 


History: 1953 Comp., § 3-4-17, enacted by Laws 1998, ch. 316, § 18, both effective June 18, 1993, which 
1969, ch, 240, § 75; 1987, ch. 249, § 11; 1993, ch. 314, § deleted "Affidavit of' preceding "Registration" in the sec- 
18; 1993, ch. 316, § 18. tion heading. The section was set out as amended by Laws 

1993. amendments, — Identical amendments to this 1993, ch. 316, § 18. See 12-1-8 NMSA 1978. 


section were enacted by Laws 1993, ch. 314, § 18 and Laws 


1-4-20. Repealed. 


Repeals. — Laws 1987, ch. 249, § 52 repealed 1-4- relating to the affidavit of registration form, effective 
20 NMSA 1978; as enacted by Laws 1969, ch. 240, § 76, June 19, 1987; 


1-4-21. Refusal of registration; appeal. 


A qualified elector whose registration has been refused or the county chairman of any ma- 
jor political party who alleges that certain persons are qualified electors but have been refused 
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registration may bring an appeal regarding the refused registration pursuant to the provisions of 
Section 39-3-1,1 NMSA 1978. 


History: 1953 Comp., § 3-4-19, enacted by Laws ANNOTATIONS 


SOOO TE Rea Rae eee a Tete Piaget Rosner tate Am. Jur. 2d, A.L.R. and C,J.S. references. — 25 Am, 
: ‘ Jur. 2d Elections § 113. 


Cross references. — For definition of major political 
party, see’ 1-1-9 NMSA:1978. Issue of mandamus in exercise of power of superintend- 


The 1999 amendment, effective July 1, 1999, substi- ing control, 112 A.L.R. 1351. 
tuted "Section 39-9-1.1" for "Section 12-8A-1". Action against officer for breach of duty in respect of 
The 1998 amendment, effective September 1, 1998, election laws, necessity of proving right to vote as condi- 
changed the judicial review from mandamus to an appeal tion of, 153 A.L.R. 143. 


pursuant to 12-8A-1 NMSA 1978. 29 C.J.S. Elections § 46. 
The 1995 amendment, effective January 1, 1996, sub- 

stituted "any major political pers for "either of the two 

major political parties", 


1-4-22. Cancellation of registration; petition to district court. 


A. At any time not less than one hundred twenty days prior to and following a statewide elec- 
tion, the secretary of state may file and present to the district court a verified petition alleging, 
on information and belief, that certain persons registered, named in the petition, are not qualified 
electors in the precincts named in the petition. The petition shall contain a brief statement of the 
facts upon which such allegation is made. 

~B. “Upon filing and presentation of the petition, the court shall by order fix a day for hearing 
thereon, which date shall be not less than fourteen days nor more than twenty-one days after such 
order. The court shall direct the county clerk to use the address on the certificates of registration 
to forthwith notify the persons named in the petition whose registration is sought to be canceled of 
the date and purpose of the hearing and that each person should contact the county clerk no later 
than the close of business the day before the hearing or be present at the inp if the person 
desires to oppose the cancellation. 

C. If, after hearing, the court finds that the registration of any of the persons named in the 
petition should be canceled, it shall by order direct the county clerk to cancel the registrations. 

D. Within thirty days following a hearing held pursuant to this section, the secretary of state 
shall report the results of the hearing to the United States election assistance commission and to 
the voting section of the civil rights division of the United States department of justice. The report 
required by this subsection shall be posted on the secretary of state's website for one year follow- 
ing the hearing. 


History: 1953 Comp., § 3-4-20, enacted by Laws ~~ ~ . ANNOTATIONS : om 
1969, ch. 240, § 78; 1975, ch. 255, § 48; 1995, ch. 124,§) 000 2) on 8 tot fons og Lind 
4; 2011, ch. 137, § 34; 2019, ch. 212, § 52. Court without jurisdiction to entertain motion to 

Cross references, — For person listed on purge list as dismiss purge petition. — District court acted without 
ground for challenge, see 1-12-20 NMSA 1978. jurisdiction i in entertaining demurrer (now motion to dis- 

The 2019 amendment, effective April 3, 2019, revised miss, see Rules '1-007B and 1-007C NMRA) to petition to 
the deadline for the secretary of state to petition the dis- purge registration list of county under Laws 1927, ch. 41 
trict court to cancel certain registrations, and required the (now repealed), it being unknown to the provisions of the 
secretary of state to report the results of the hearing on act, and it being the duty of the district court to hear the 
the petition; in Subsection A, after "not less than", deleted proofs and find the facts upon the allegations of the pe- 
"ninety" and added "one hundred twenty", after "prior to", tition. Hannah v. District Court of Fourth Judicial Dist., 
added "and following"; and added Subsection D. 1928-NMSC-053, 33 N.M. 533, 271 P..469 (decided under 

The 2011 amendment, effective July 1, 2011, changed former law). : ; ; 
the time the secretary of state may file a petition from Sufficient notice and hearing provided for purge 
forty-two days to ninety days before an election; changed petition. — Laws 1927, ch. 41 (now repealed), which pro- 
the time a court must hear a petition from five days to vided for petition to purge county registration list, suffi- 
fourteen days; and eliminated the liability of county chair- ciently provided for notice and hearing. Hannah v, District 
men and groups of petitioners to pay the costs of the pro- Court of Fourth Judicial Dist., 1928- NMSC-053, 33 N. M. 
ceeding. 538, 271'P. 469 (decided under ‘former’ law). 

The 1995 amendment, effective January 1, 1996, sub- Am. Jur. 2d, A.L.R. and C.J.S. references, — 25 oe 
stituted "any major political party" for "either of the two Jur. 2d Elections $184. 4 
major political parties" in Subsection A and made minor 29 C.J.S. Elections § 48: |, 


stylistic changes in Subsections B and D. 
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1-4-23. 


1-4-23. Repealed. 


Repeals. — Laws 2011, ch. 137, § 110 repealed 1-4-23 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 79, re- 
lating to review of registration, the board of registration 


REGISTRATION OF ELECTORS 


1-4-25 


and inactive voter list creation, effective July 1, 2011. For 
provisions of former section, see the 2010 NMSA 1978 on 


NMOneSource.com: 


1-4-24, Cancellation of registration; county. clerk; grounds. 


The county clerk shall cancel certificates of Arges for the following reasons: 


A. . death of the voter; 
B. a felony conviction of the voter; 


C. at the request of the voter; or 
Va 


History: 1953, Comp., § 3-4-22, enacted by Laws 
1969, ch. 240, § 80; 1979, ch. 24, § 2; 1993, ch. 314, § 
20; 1993, ch. 316, § 20; 1995, ch. 198, § 10; 2019, ch, 
212, § 53. . 

Cross references, — For restoration following convic- 
tion, see 1-4-27.1 NMSA 1978, 

For qualifications of voter, see N.M. Const., art. VII, § 1. 

For disqualification to vote due to felony conviction and 
restoration of citizenship, see 31-13-1 NMSA 1978. 

The 2019 amendment, effective April 3, 2019, re- 
moved the provision requiring the county clerk to cancel 
a certificate of registration due to the legal insanity of the 
voter; and deleted former Subsection B and redesignated 
former Subsections C through E as Subsections B through 
D, respectively. 

The 1995 eanishdment) affective April 6, 1995, added 
Subsections D and E. 

The 1993 amendment, effective June 18, 1998, substi- 
tuted "certificates" for "affidavits". Laws 1998, ch. 314, § 
20 enacted identical amendments to this section. The sec- 
tion was set out as amended by Laws 1993, ch. 316, § 20, 
See 12-1-8 NMSA 1978. 


ANNOTATIONS 


Affidavits subject to cancellation when voter 
committed or adjudged insane by court. — The af- 
fidavits of registration of persons committed to an institu- 


t 


at the direction of the board of registration. 


tion pursuant to 34+2-1; 1953 Comp. et seq: or tothe Los. 


Lunas hospital pursuant to 34-3-6, 1953 Comp., or adjudi- 
cated incompetent pursuant to 32-3-1, 1953 Comp. et seq,, 
were subject to cancellation under this section when a dis- 


trict court had made a determination of the individual's \ 


insanity based. upon applicable statutory requirements, 
including medical statements, 1969 Op, Att'y Gen. No. 69- 
65 (opinion rendered under former law). 

First three grounds mandatory. — If any one of the 
first three grounds exists, the board (now county clerk) 
must cancel the affidayit of registration, but under the 
fourth ground (deleted in 1979) it is not mandatory to 
cancel the affidavits in all cases. 1943-44 Op. Att'y Gen. 
No. 46-4566 (opinion rendered under former law). 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 25 Am. 
Jur, 2d Hicetlond § 174 et seq. 

Purging voters' registration Lists, remedy and procedure 
for, 96 A.L.R, 1035. 

What amounts to conviction within statute making con- 
viction ground for refusing special privilege, 113 A.L.R. 
1179. 

Removal by executive clemency of disqualification to 
vote resulting from conviction of crime as applicable 
in case of conviction in federal court or court of another 
state, 135 A.L.R, 1179. 

Governing law as to existence or character of offerise 
for which one has been convicted in federal court, or court 
of another state, as bearing upon disqualification to vote, 
hold office, practice profession, sit on jury, or the like, 175 
A.L.R. 784. 

What constitutes "conviction" within constitutional or 
statutory provision disfranchising one convicted of crime, 
36. A.L,R.2d 1238. 

Conviction in federal court, or in court ‘af another 
state or country, as disqualification to vote in election, 39 
A.L.R.3d 303. 

29 C,J.S, Elections § 33, 


1-4-25. Cancellation of registration; determination of death. 


A, 


For purposes of cancellation of registration, the death of a voter shall be ascertained by 


obituary notices or probate records or by comparison of registration records with monthly certified 
lists of deceased residents filed with the secretary of state. 

B. .. The state registrar of vital statistics shall file monthly with the secretary of state certified 
lists of deceased residents over the age of eighteen years, sorted by county, regardless of the place 


of death. 


C= The monthly certified list of deceased residents shall show the: 


(1) 
(2) 
(3) 
(4) 
(5) 


name; 
age; 

Sex; ) i 
marital status; 
birth place; 
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1-4-26 ELECTIONS 1-4-27.1 


(6) birth date; 
(7) social security number, if any; 
(8). address; and 
(9) place and date of death of the deceased resident. 
D. The secretary of state shall, upon receipt of the monthly certified list of deceased residents, 
forward each county's list to the county clerk. 
E. The county clerk shall, upon receipt of the monthly certified list of deceased residents, can- 
cel any deceased resident's certificate of registration, | 
F. Upon receipt of a notarized document from the president or governor of an Indian 
nation, tribe or pueblo or from a tribal enrollment clerk indicating that a tribal member is 
deceased, the county clerk shall cancel the certification of registration of that deceased tribal 
member. 


History: 1953 Comp., § 3-4-23, enacted by Laws clerk of the proper county for use by the board of regis- 


1969, ch. 240, § 81; 1975, ch. 255, § 45; 19938, ch. 314, § tration periodic’, inserted "sorted by county"; substituted 

21; 1993, ch. 816, § 21; 2001, ch. 72, § 1; 2009, ch. 39, $ 1. "monthly" for ' periodic" i in Subsection C; and added Sub- 
The 2009 amendment, effective June 19, 2009, added sections D and E. 

Subsection F. ' The 1993 amendment, deleted "affidavits of’ preced- 
The 2001 amendment, effective June 15, 2001, in ing the first occurrence of "registration" in Subsection A. 

Subsection A, substituted "monthly certified lists" for "pe- Laws 1993, ch. 314, § 21 enacted identical amendments to 

riodic certified lists", substituted "secretary of state" for this section. The section was set out as amended by Laws 

"county clerk"; in Subsection B, inserted "monthly" follow- 1993, ch. 316, § 21. See 12-1-8 NMSA 1978. 


ing "shall file", substituted "secretary of state" for "county 


1-4-26. Repealed. 


Repeals, — Laws 2019, ch. 212, § 284 repealed 1-4- insanity, effective April 3, 2019. For provisions of former 
26 NMSA 1978, as enacted by Laws 1969, ch. 240, § 82, section, see the 2018 NMSA 1978 on NMOneSource.com. 
relating to cancellation of registration, determination of 


1-4-27. Repealed. 


Repeals. — Laws, 2001, ch. 46, § 4 repealed 1-4-27 registration, effective July 1, 2001. For provisions of for- 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 83, re- mer section, see the 2000 NMSA 1978 on NMOneSource 
lating to the cancellation of a convicted felon's voter's .com. 


1-4-27.1. Cancellation of registration following conviction; eligibility 
for voting upon satisfaction of conditions. 


{ 

A. When a voter has been convicted of a felony in any state or federal court, the voter's regis- 
tration shall be canceled. 

B. A person convicted of a SDORY) who is otherwise a nullified elector is eligible to register to 
vote when that person: 

(1) has been unconditionally discharged from a correctional facility or detention center; 
(2) has completed all conditions of parole or supervised eee 2a or 
(3) has had the conviction overturned on appeal. 

C. The secretary of state shall each month maintain current in the statewide voter registration 
electronic management system the eligibility status of persons convicted of felonies to register to 
vote pursuant to this section. 

D. The corrections department, the New Mexico sentencing commission and the administra- 
tive office of the courts shall deliver to the secretary of state information and data as needed to 
carry out the provisions of this section. 

EK. The secretary of state shall request from the United States attorney for the district of New 
Mexico, in conformance with 42 U.S.C. Section 1973g¢g-6(g), information and date as needed to 
carry out the provisions of this section. 
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1-4-28 REGISTRATION OF ELECTORS 1-4-28 


History: Laws 2001, ch. 46, § 1; 2005, ch. 116, § 1; 
2007, ch. 337, § 7; 2011, ch. 187, § 35. 

The 2011 amendment, effective July 1, 2011, rewrote 
the conditions that permit a convicted felon to register to 
vote and required the secretary of state to maintain the 
eligibility status of convicted felons to register to vote. 

The 2007 amendment, effective July 1, 2007, provided 


procedures for canceling voter registration for felony con- 


victions and for notification of eligibility for registration 
upon discharge from a correctional: facility; and added 
Subsections E and F. 

The 2005 amendment, effective June +17, 2005, in 
Subsection A, provided that the clerk of the district court 
shall file a certificate of felony conviction with the secre- 
tary of state and the secretary of state*shall notify the 
county clerk of the county in which the convicted felon is 


the convicted felon has completed the conditions of defer- 
ral or suspension of sentence, the clerk of the court shall 
notify the secretary of state and the secretary of state 
shall notify all county clerks that the person is eligible. 
for registration; in Subsection E, provided that: when a 
convicted felon is discharged from‘a correctional facility 
or completed all conditions of parole or probation, the cor- 
rections department shall notify the secretary of state 
and the secretary of state shall notify all county clerks 
that the person is eligible for registration; and in Subsec- 
tion F, provided that when a voter convicted of a federal 
felony is unconditionally discharged from a correctional 
facility or has completed all conditions of parole or proba- 
tion, the federal*agency having jurisdiction of the person 
shall notify secretary of state and the secretary of state 
shall notify all county clerks that the person is eligible for 
registration. 


registered to vote; in Subsection D, provided that when 


1-4-28. Cancellation of registration; change of residence; notice. 


“A. The secretary of state, county clerks and boards of registration, in compliance with the fed- 
eral National Voter Registration Act of 1993, shall remove from the official list of eligible voters 
the names of voters who are ineligible to vote due to change of residence. 

B. Thesecretary of state shall conduct a general program that identifies voters who may no longer 
reside at their address of registration. This program shall use information supplied by the United 
States postal service national change of address service. This program may also include, among other 
practices, identification of voters whose official election-related mail is returned and periodic mailings 
to voters to verify continued residency at their address of registration, provided such practices are 
uniform, nondiscriminatory and in compliance with the federal Voting Rights Act of 1965. 

‘C, Between ninety and one hundred twenty days before the next general election, the secre- 
tary of state shall send to each voter who it appears has changed address from the voter's precinct 
of registration a notice, sent by forwardable mail, that shall include a postage prepaid and pre- 
addressed return card. The notice shall state that: 

(1) if the voter did not change residency, the voter should return the card no later than 
twenty-eight days before the next general election; 

(2) if the voter does not return the card, the voter. may be provided an opportunity to 
update the voter's registration address before the voter casts a ballot in any election during the 
period beginning on the date of the notice and ending on the day after the second general election 
that occurs after the date of the notice; 

(3) ifthe voter does not vote in any election during the period beginning on the date of that 
notice and ending on the day after the second general election that occurs after the date of the 
notice, the voter's registration may be canceled; and 

_. (4). if the voter has changed residence within the same county, the voter should complete 
the place on the return card for the voter to indicate the address.of the new residence and a re- 
quest to have the voter's registration moved to that address in the same county. 

D. Ifthe voter returned the card indicating a new address and the address is: 

(1), in the same county, the county clerk shall.correct the official list of eligible woterssi in ac- 
cordance with the change of residence information obtained on the.return card; or 

(2) in another county, the county clerk shall forward the return, card to the 
appropriate county clerk, who shall process the hegens of residence as a new registration in the 
county. 

E. No later than the fiteemth day of March site a Besiarat slavtous the board of registration 
shall review the list of eligible voters. The board of registration shall direct the county clerk to cancel 
the registration of any voter who has been sent notice in conformance with this section and who: 

(1) has failed to respond to the notice sent in conformance with this section and has 
not voted or appeared to vote in any election during the period beginning on the date of the 
notice and ending on the day after the second general election that occurs after the date of the 
notice; or — 
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1-4-29 ELECTIONS 1-4-29 


(2) has confirmed in writing that the voter has changed residence to a place outside the 


state. 


History: 1953 Comp., § 3-4-26, enacted by Laws 
1975, ch. 255, § 46; 1979, ch. 48, § 1; 1985, ch. 197, § 1; 
1993, ch. 314, § 24; 1993, ch. 316, § 24; 1995, ch. 198, § 
11; 2008, ch. 58, § 2; 2011, ch. 137, § 36; 2019, ch. 212, 
§ 54, 

Cross references. — For the federal National Voter 
Registration Act of 1993, see 42 U.S.C. § 1973g¢ et seq. 

For the federal Voting Rights Act of 1965, see 42 U.S.C. 
§ 1973 et seq. 

For determination of voter's death, see 1-4-25 NMSA 
1978. 

The 2019 amendment, effective April 3, 2019,  re- 
vised the provisions related to voter eligibility following a 
change of residence; in Subsection C, deleted Paragraph 
C(5), which provided guidance to voters who want to 
remain eligible.to vote following a change of residence 
outside of the county; in Subsection D, added the intro- 
ductory clause and new paragraph designation "(1)", in 
Paragraph D(1), added "in the same county", after "in- 
formation obtained on the", deleted "prepaid and: pre- 
addressed", after "return card", deleted "to a new address 
in the same county, and such names shall not be removed 
from the list of eligible voters for reason of change of 
residence", and added new Paragraph D(2); and in Sub- 
section E, after "place outside the", deleted "county" and 
added "state". 

The 2011 amendment, effective July 1, 2011, re- 
quired the secretary of state to identify voters who no 
longer reside at their registration address and to give 
such voters notice between ninety and one hundred 
twenty days before an election directing the voter to pro- 
vide the voter's current address and informing the voter 
of the consequences of not providing the information; 
required county clerks to correct the list of voters in ac- 
cordance with the information provided in the responses 
to the notice; and required the cancellation of the regis- 
tration of any voter who has not responded to the notice 
or voted during the period from the date of the notice to 
the day after the second election since the date.of the 
notice or who has changed: residence to a place outside 
the county. 

The 2008 amendment, effective February 29, 2008, 
deleted former Subsections A through E that provided 
for the cancellation of voters who failed to vote and added 
new Subsections A and B. 


The 1995 amendment, effective April 6, 1995, in Sub- 
section A, substituted "statewide or local election" for 
"general election or one primary election", and inserted 
"after being placed on an inactive voter list"; substituted 
"four-year period, establishing an inactive voter list and 
providing notice of inactive status to voters on the inac- 
tive voter list" for "two general elections" in Subsection B; 
rewrote Subsection E; and deleted Subsection F prohibit- 
ing stamping the certificate "cancelled" until the end of 
the 60-day period. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "certificate" for "affidavit" throughout the section; in 
Subsection A, substituted "in at least one" for "at the last", 
and "or one" for "and", inserted "in a four-year period", 
and deleted "affidavits of" preceding the first occurrence 
of registration"; ; in Subsection B, inserted "least once 
in" and "two", and made a minor stylistic change; and, in 
Paragraph (E)(2), inserted "two" and "least one of", and 


made a minor stylistic change. 


ANNOTATIONS 


Compiler's notes. — Since the following opinions were 
rendered, the 1979 amendment has substituted “last gen- 
eral election" for "last two general elections" in Subsec- 
tions A and B and substituted "the last general election" 
for "either one or both of the last two general elections" in 
Subsection K(2). 

Legislative intent. — The legislature intended that 
whenever a person fails to vote in two general elections 
that such person's registration should be canceled. The 
legislature provided that an additional check should be 
made if the election affidavit would cause the board of 
registration to doubt that it was properly marked, and if 
the pollbook showed that the party had "voted in.one of 
such elections, the registration was not to be canceled." 
1957 Op. Att'y Gen. No, 57-281 (opinion rendered under 
former law). 

Voter may retain registration upon giving legiti- 
mate reason for failure to vote. — A person who failed 
to vote at the last two preceding general elections may upon 
giving a legitimate reason retain his original registration 
without cancellation, since such person could re-register, 
immediately after the cancellation. 1943-44 Op. Att'y Gen\_ 
No. 44-4550 (opinion rendered under former law). 


1-4-29. Board of registration; county clerk; failure to cancel; duty of the 
secretary of state. 


A. Ifthe board of registration or the county clerk of any ube does not cancel registration cer- 
tificates as required by law, the secretary of state shall investigate the registration records, elec- 
tion returns and other pertinent records of that county and file a petition with the district court 
for the cancellation of the certificates of those persons as the investigation ey ea should have 
been canceled by the board of registration or the county clerk. 

B. In such a proceeding, the court shall determine the cost of the PaTeatioations and if it 
finds that the board of registration or the county clerk did not cancel certificates of registra- 
tion in the manner provided by law, shall enter judgment against the county for the cost of the 
investigation. 


Repeals and reenactments. — Laws 1975, ch. 255, § 
47, repealed former 3-4-27, 1953 Comp., relating to cancel- 
lation of registration, failure to vote and notice, and en- 
acted a new 3-4-27, 1953 Comp. 


History: 1953 Comp., § 3-4-27, enacted by Laws 
1975, ch, 255, § 47; 1979, ch. 24, § 3; 1993, ch. 314, § 25; | 
1993, ch. 316, § 25. 
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1-4-30 REGISTRATION OF ELECTORS 1-4-32 


1998 amendments, — Identical amendments to this Cancellation for failure to vote not discretionary. 
section were enacted by Laws 1993, ch. 314, § 25 and — Cancellation of registration for failure to vote in the 
Laws 1993, ch, 316, § 25, both effective June 18, 1993, previous two general elections is not discretionary. but an 
which substituted "certificates" for "affidavits" throughout absolute duty. 1961-62 Op. Att'y Gen. No. 61-135 (opinion 
the section. The section was set out as amended by Laws rendered under former law). 

1993, ch. 316, § 25. See 12-1-8 NMSA 1978. Where person has registered twice and failed to 
vote. — Where a person has registered twice, the first 
ANN OTATIONS registration being subject to cancellation because the per- 

Compiler's notes. — The following opinions were ren- son has not voted in the last two general elections under 
dered prior to the 1979 amendment of 1-4-29 NMSA 1978. this registration, the older registration should be can- 
Cancellation now is grounded upon failure to vote in the celled, Once the older registration is cancelled, the newer 
last general election rather than the last two general elec- one is valid, 1961-62 Op. Att'y Gen. No, 61-135 (opinion 
fore rendered under former law). 


1-4-30. Cancellation of registration; voter's request. 


A. -The county clerk shall cancel a certificate of registration upon the request of a voter only for 
the following reasons: 
(1) when the voter changes the voter's Maciaterod residence address to another county 
within the state; 
(2) when the voter moves to another state; and 
(3) upon the written request. of the voter. | 
B.. A written request by a voter to cancel the voter's registration shall be in writing and sub- 
scribed before a registration officer or a person authorized to administer oaths or on a form pre- 
scribed by the secretary of state. 
C. The voter's certificate of registration shall be deemed canceled upon receipt by the county 
clerk of the request when the request is for the reasons specified in Subsection A of this section. 


History: 1953 Comp., § 3-4-28, enacted by Laws deleted "affidavit of" preceding the first occurrence of "reg- 


1969, ch. 240, § 86; 1975, ch. 255, § 48; 1993, ch. 314, § istration" and made a minor stylistic change in Subsec- 
26; 1998, ch. 316, § 26; 2011, ch. 137, § 37. tion B; deleted "affidavit of" preceding both occurrences of 

The 2011 amendment, effective July 1, 2011, permit- "registration" in Subsection C; and, in Subsection D, sub- 
ted county clerks to cancel a voter's registration upon the stituted "certificate" for "affidavit" and corrected a mis- 
written request of the voter. spelling of "canceled". 


The 1993 amendment, effective June 18, 1998, sub- 
stituted "a certificate for "an affidavit" in Subsection A; 


1-4-31. Repealed. 


Repeals. — Laws 2011, ch. 137, § 110 repealed 1-4-31 For provisions of former section, see the 2010 NMSA 1978 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 87, relat- on NMOneSource.com. 
ing to cancellation of registration, effective July 1, 2011. 


1-4-32. Cancellation of registration; duties of county clerk; retention of 
records. 


A. When a registration is canceled, the county clerk shall remove, endorse and file the original 
certificate of registration according to procedures prescribed by the secretary of state. 

B. Canceled original certificates of registration along with any written application of the voter 
for cancellation or other pertinent orders or certificates shall be retained for six years and then 
may be destroyed; provided that such records may be destroyed prior to the expiration of the six- 
year period with the approval of the state records administrator and upon their being properly 
microfilmed and stored. 


History: 1953 Comp., § 3-4-30, enacted by Laws 1969, both approved April 8, 1993, which deleted "an affidavit 
ch, 240, § 88; 1975, ch. 255, § 50; 1979, ch. 24, § 5; 1987, of" and made a related stylistic change in Subsection A, 


ch. 249, § 12; 1993, ch. 314, § 28; 1998, ch. 316, § 28. and substituted "certificate" for "affidavit" in Subsection 
1993 amendments, — Identical amendments to this A and "certificates" for "affidavits" near the beginning 
section were enacted by Laws 1993, ch. 314, § 28 and of Subsection B, The section was set out as amended by 


Laws 1998, ch. 316, § 28, both effective June 18, 1993, and Laws 1998, ch. 316, § 28, See 12-1-8 NMSA 1978. 
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1-4-33 ELECTIONS 1-4-35 


1-4-33. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 1-4- effective Ape 3, 2019. For provisions of former section, see 
33 NMSA 1978, as enacted by Laws 1969, ch. 240, § 89, the 2018 NMSA 1978 on NMOneSource. com. 
relating to board of registration, county chairman's list, 


1-4-34. Board of registration; board of county commissioners; 
appointment. 


A. The board of county commissioners shall, at its first regular scheduled meeting in June of 
each odd-numbered year, appoint five voters who shall constitute the board of registration for the 
county; provided that a class B county as defined in Section 4-44-1 NMSA 1978 shall appoint three 
voters who shall constitute the board of registration for the county. 

B. Members of the board of registration shall not during their service be county employees, 
elected officials or candidates for public office, and not more than two members of the board of reg- 
istration shall be members of the same political party at the time of their appointment; provided 
that: 

(1) a member of the board of registration shall not have changed party registration in the 
two years next preceding the member's appointment in such a manner that the member's prior 
party registration would make the member ineligible to serve on the board of registration; and 

(2) amember of the board of registration shall not continue to serve on the board of regis- 
tration if the member changes party registration after the date of appointment in such a manner 
to make the member ineligible to serve on the board of registration. | 

C. In the event that a position on the board of registration becomes vacant for any of the rea- 
sons described in Section 10-3-1 NMSA 1978, the board of county commissioners shall appoint a 
replacement who shall qualify pursuant to Subsection B of this section and serve until the petal 
tion of the original term. 


History: 1953. Comp., § 3-4-32, enacted by Laws and not", after "more than two", deleted "of the three 
1969, ch. 240, §.90; 1975, ch. 255, § 52; 1981, ch. 136, § persons, appointed to" and added "members of", and af- 
1; 1995, ch. 124, § 5; 2019, ch, 212, § 55. ter "time of their appointment; deleted "provided that 

Cross references. — For voter defined, see 1-1-5 if a major party has no registered, qualified elector who 
NMSA 1978. is able to fill the position, a registered, qualified elector 

For boards of registration, ‘not more than two members from another major party may be chosen by the county ~ 
to be of same party, see N.M. Const., art. VII, § 1. clerk" and added the remainder of the subsection; and 

The 2019 amendment, effective April 38, 2019, re- deleted former Subsections C and D and | eat a new 
vised the duties of the board of county commissioners, Subsection C, 
and revised the requirements for members of the board The 1995 amendment, effective January f 1996, re- 
of registration; in Subsection A, after "meeting in", de- wrote Subsection B which read: "Two of the three persons 
leted "February" and added "June", after "appoint", de- appointed to the board of registration shall be members of 
leted "three" and added "five", and after "registration for each of the major political parties respectively at the time 
the county;", added "provided that a class B county as of their appointment." 
defined in Section 4-44-1 NMSA 1978 shall appoint three 
voters who shall constitute the board of registration for ANNOTATIONS ete 
the county"; in Subsection B, after the subsection desig- pice! 
nation, deleted "No" and added "Members of the board Feige ae wise weet er forences. a2) oe 
of registration shall not during their service be county 29 C.J.S. Elections § Ad 


employees, elected officials or candidates for public office, 


1-4-35. Board of registration; secretary. 


The county clerk or the county clerk's authorized deputy shall be secretary to the board of reg- 
istration. 


History: 1953 Comp., § 3-4-33, enacted by Laws for the secretary to the board of registration; after "secre- 
1969, ch. 240, § 91; 2019, ch, 212, § 56. tary to the board of registration", deleted "and shall serve 
The 2019 amendment, effective April 3, 2019, re- without additional compensation". 


moved the provision prohibiting additional compensation 


78 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-4-36 REGISTRATION OF ELECTORS 1-4-45 


1-4-36. Board of registration; compensation. 


Each member of the board of registration shall be paid per diem and mileage as provided in the 
Per Diem and Mileage Act [Chapter 10, Article 8 NMSA 1978] for nonsalaried sie officers. Such 
compensation shall be included as:an item in the regular county budget. 


History: 1953 Comp., § 3-4-34, enacted by Laws ANNOTATIONS 
1969, ch. 240, § 92; 1973, ch. 4, § 2; 1975, ch. 255 : 
2§ peer cha ati : 8 Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 


C.J.S. Elections § 44, 


1-4-37. Board of registration; term; qualification. a 


A. The term of office of members of the board of registration is from July 1 of an odd-numbered 
year until June 30 of the next succeeding odd-numbered year. Members of the board of Poo uan 
shall hold office until their successors are appointed and qualified. 

B. Members of the board of registration shall qualify by taking and filing in the office of the 
county clerk the oath ha kt of county officials. 


History: 1953 Comp., § 3-4-35, enacted by Laws (now magistrate) contemplates becoming a candidate in 


1969, ch. 240, § 93; 2019, ch. 212, § 57. the ensuing election, he may serve as a member of the 
Cross references. — For county officers’ oaths, see board of .registration,and he would not be disqualified 

N.M. Const., art. XX, § 1 and 10-1-13 NMSA 1978. from doing so. 1945-46 Op. Att'y Gen. No. 46-4849 (opinion 
The 2019 amendment, effective April 3, 2019, pro- rendered under former law). 

vided the term of office for members of the board. of reg- Am, Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 

istration; and in Subsection A, added the first sentence. Jur, 2d Elections § 90. 


ANNOTATIONS ae ere Elections § 42. 


One contemplating becoming candidate may 
serve on board. — Even though a justice of the peace 


1-4-38. Board of registration; meetings. 


A. All meetings of the board of registration shall be open meetings held in accordance with the 
Open Meetings Act [Chapter 10, Article 15 NMSA 1978]. 

B. » Albreports and other records of the board of registration shall be open to public cer pea-tor 
pursuant to the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. 

C. A person's month and day of birth, and any part of a person's driver's license number or other 
identifier assigned by the motor vehicle division of the taxation and revenue department, state or 
federal tax identification number or social security number shall not be disclosed in any meeting or 
in any record of the board of registration made available to the public. This subsection does not pre- 
clude disclosure of a person's unique identifier as defined in Section 1-1-23 NMSA 1978. 

D. Members of the board of registration are entitled to receive per diem and mileage as pro- 
vided in the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978], to be paid out of the election 
funds appropriated to the county clerk from the county reo fund. 


History: 1953 arnt § 8-4-36, enacted by Laws 1969, deleted "The board of registration shall meet at the office of 
ch, 240, § 94; 1975, ch. 255, § 54; 2019, ch. 212, § 58. the county clerk"; and added new Subsections A through D. 
The 2019 amendment, effective April 3, 2019, com- 
pletely rewrote the section; after the section heading. 


1-4-39 to 1-4-45. Repealed. 


Repeals, — Laws 1995, ch, 198, § 17 repealed 1-4-39 Compiler's notes. — Laws 1995, ch. 124, § 6 amended 
through 1-4-45 NMSA 1978, as enacted by Laws 1971, ch. former 1-4-40 NMSA 1978, effective January 1, 1996. 
195, §§ Land 2, and Laws 1969, ch.'240, §§ 97 to 101, relat- However, because of the repeal of that section by Laws 
ing to deputy registration officers, effective April 6, 1995. 1995, ch, 198, the amendment was not given effect. 

For provisions of former sections, see the 1994 NMSA by 
1gi8 on NMOneSource.com. 
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1-4-46 ELECTIONS 1-4-47 


1-4-46. Clerical assistance for county clerk. 


The board of county commissioners shall provide for necessary clerical assistance to the county 
clerk to perform work pertaining to registration. Such clerical assistance shall be paid for by order 
of the board of county commissioners. Such expenditure shall be included as an item in the regular 
county budget. 


History: 1953 Comp., § 3-4-44, enacted by Laws 
1969, ch. 240, § 102; 1973, ch. 4, § 3. 


-4-47. Driver's license voter registration. 


A. Every person who is a qualified elector and is applying for a driver's license, to renew a 
driver's license or for an identification card shall, if qualified to register to vote, with the consent of 
the applicant be simultaneously registered to vote. 

B. The secretary of taxation and revenue shall’select as employees of the motor vehicle 
division of the taxation and revenue department or employees of entities on contract to provide 
field services to the motor vehicle division to abet: assistance to any applicant requesting voter 
registration assistance. 

C. Every motor vehicle division office, field office or Ponts det field office of the divition shall 
display within the offices clearly visible signs stating "voter registration assistance available" 
and: ) 

(1)' personnel in each office shall advise each person who is a qualified elector and an 
applicant for licensure or renewal or for an identification card that initial voter registration or 
a change of address for voter registration may be made sibs ipalinasia with the motor vehicle 
application; 

(2) voter registration shall be conducted in a manner such Het the applicant completes 
the full certificate of registration electronically; and 

(3) the applicant's digital signature shall:be affixed to the certificate of registration us- 
ing an electronic signature in conformance with the Electronic Authentication of Documents Act 
[Chapter 14, Article 15 NMSA 1978] and the Uniform Electronic Transactions Act [Chapter 14, 
Article 16 NMSA 1978]: 

D.- A motor vehicle division employee or contractor shall ah intentionally influence the pro- 
spective registrant in the selection of political party, or independent status, by word or act. A motor 
vehicle division employee or contractor shall not reveal the existence of or the nature of the voter 
registration to anyone other than a registration officer. 

E. Any voter registration made or accepted at a motor vehicle division office or motor vehicle 
division field office shall be transmitted to the secretary of state and the niabiibarsitpeal registration 
officer within seven calendar days. 

fF, The secretary of state shall work with the motor vehicle division to: 

(1) ensure compliance in the application of the prpvasieas of this section with the federal 
National Voter Registration Act of 1998; 

(2) ensure consistent implementation in the various counties, based on aa classifica- 
tion and developing technology; and 

' (3) develop procedures to ensure that, once voter registration information is EPanadittea 
to the appropriate registration officer, the voter's certificate of registration is printed and placed in 
the county's register of voters. 


History: 1978 Comp., § 1-4-47, enacted by Laws revenue department"; in Paragraph (1) of Subsection C, 
1991, ch. 80, § 4; 1995, ch. 198, § 12; 2013, ch. 184, § 1. after second occurrence of "office shall advise", deleted 

The 2013 amendment, effective July 1, 2013, provided "any" and added "each person who is a qualified elector 
for electronic submittal of a voter's certificate of registra- and an"; added Paragraphs (2) and (3) of Subsection C; in 
tion form by the motor vehicle division of the taxation and Subsection E, after "shall be transmitted to the", added 
revenue department; in Subsection A, after "Every per- "secretary of state and"; and added Subsection F. 
son", added "who is a qualified elector and is" and after The 1995 amendment, effective April 6, 1995, in Sub- 
"card shall, if", deleted "otherwise"; in Subsection B, af- section A, deleted "or" preceding "to renew" and inserted 
ter "motor vehicle division", deleted "of the taxation and “or for an identification card" near the beginning, and 
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1-4-48 REGISTRATION OF ELECTORS 1-4-49 


substituted "with the consent of the applicant be simul- Subsection C, rewrote the last sentence which read "Per- 
taneously registered to vote" for "be permitted to register sonnel in the offices shall make available a motor vehicle 
to vote with a motor vehicle deputy registration officer. deputy registration officer to any person requésting to be 
The applicant shall complete an affidavit of voter regis- registered as a voter"; in Subsection D, substituted "divi- 
tration"; in Subsection B, substituted "provide assistance» sion employee or contractor" for "deputy registration ‘of- 
to any applicant requesting voter registration assistance" ficer" and added the last sentence, of Subsection D; and 
for "be motor vehicle deputy registration officers"; in added Subsection E. 


1-4-48, Agency registration. 


A, . The secretary of state shall adopt and publish i in-accordance with the State Rules Act [Chap- 
ter 14, Article 4 NMSA 1978] rules for the administration. of a state-agency-based voter registra- 
tion program, The rules shall provide for distribution of voter registration forms, provisions for the 
acceptance of voter registration forms and procedures for reporting voter registration. activity in 
accordance with the federal National Voter Registration Act of 1993. 

B. Voter registration shall be made available at all state agencies providing public assistance 
or services to people with disabilities. The secretary of state may, with the agreement of those of- 
fices, designate other state and. local public offices to provide.voter registration services. 

C.. Each state agency participating in the voter registration program shall maintain sufficient 
records for the secretary of state to comply with federal voter registration reporting requirements 
and the federal Help America Vote Act of 2002. Any records maintained by a state agency regard- 
ing voter registration activities in that agency are confidential and shall not be released as public 
records. | ' 

D. Any voter registration made or accepted at a state agency pursuant to this section shall be 
transmitted to the appropriate registration officer within ten calendar days. 

E. Astate agency employee or agency contractor who participates in the voter serra pro- 
cess may not intentionally influence the prospective registrant in the selection of political party, or 
independent status, by word or act. A state agency employee or agency contractor who participates 
in the voter registration process may not reveal the existence of or the nature of the voter registra- 
tion to anyone other than a registration officer. 


History: 1978 Comp., § 1-4-48, enacted by Laws The 2003 amendment, effective July 1, 2003, substi- 
1995, ch, 198, § 13; 2003, ch. 856,§ 14. tuted "rules" for "regulations" in two places in Subsection 

Cross reféreriees: — For the federal National Voter. “A; inserted: "of state" following "secretary" in the second 
Registration Act of 1993, see 42 U.S.C. §.1973gg et seq. sentence of Subsection B; and inserted "and the federal 

For the federal Help America Vote Act of 2002, see 42 Help America Vote Act of 2002" in the first sentence of 
U.S.C. § 15301 et seq. *~ Subsection C. 


1-4-49, Third-party registration agents; registration required; 
procedures; reports; penalty. 


A. Registration agents who either register or assist persons to register to vote on behalf of an 
organization that is not a state or federal agency shall register with the secretary of state, and the 
organization shall register and provide the secretary of state with: 

(1) the names of the officers of the organization and the name and permanent address of 
the organization; 

(2) the names, permanent addresses, temporary addresses, if any, and dates of birth of 
each person registering persons to yote in the state on behalf of the organization; and 

(3) a.sworn statement from each registration agent employed by or volunteering for the 
organization stating that the agent will obey all state laws and rules regarding the registration of 
voters on a form that gives notice of the criminal penalties for false registration. 

B. Organizations employing registration agents or using volunteer registration agents shall 
deliver or mail a certificate of registration to the secretary of state or county clerk within forty- 
eight hours of its completion by the person registering to vote or deliver it the next business day if 
the appropriate office is closed for that forty-eight-hour period. 
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1-4-50 ELECTIONS 1-4-50 


C. The secretary of state may issue rules to ensure the integrity of the registration process, 
including rules requiring that organizations account for all state and federal registration forms 
used by their registration agents. . 

D. A person who intentionally violates the provisions of this section is guilty of a petty misde- 
meanor and the person's third-party registration agent status shall be revoked. If the person who 
violates a provision of this section is an employee of an organization and has decision-making au- 
thority involving the organization's voter registration activities or is an officer of the organization, 
that organization shall be subject to civil penalties as described in Subsection E of this section. 

E. Ifthe secretary of state reasonably believes that a person committed a violation of the pro- 
visions of this section, the secretary of state shall refer the matter to the attorney general or a 
district attorney for enforcement. The attorney general or district attorney may institute a civil ac- 
tion in district court fora violation of the provisions of this section or to prevent a violation of the 
provisions of this section. An action for relief may include a permanent or temporary injunction, 
a restraining order or any other appropriate order, including a civil penalty of two hundred fifty 
dollars ($250) for each violation, not to exceed five thousand dollars ($5,000). 


History: Laws 2005, ch. 270, § 17; 2007, ch. 336, § 7. The National Voting Rights Act does not preempt New 

The 2007 amendment, effective April 2, 2007, in Sub- Mexico's third-party voter registration law, or violate N.M. 
section A, required registration agents to register with the Const., art. Il, § 8. Am. Ass'n of Disabilities v. Herrera, 690 
secretary of state and provide the names of the officers of F. Supp. 2d 1183 (D.N.M. 2010). 
the organization; in Subsection D, provided that if a per- — - The requirement in 1-4-49 NMSA 1978 that county 
son.who violates this section is an employee of an organi- clerks train and educate registration agents does not 
zation and has decision-making authority involving voter violate the New Mexico constitutional principle of non- 
registration activities or is an officer of the organization, delagation and the due process clause, Am. Ass'n of Dis- 


the organization is subject to civil penalties; and added abilities v. Herrera, 690 F. Supp. 2d 1183 (D.N.M. 2010). 
Subsection E. 


ANNOTATIONS 


Constitutionality. — Section 1-4-19 NMSA 1978 is 
not void for vagueness or unconstitutionally overbroad. 


1-4-50. Prohibition on release of registration information. 


The secretary of state, county clerk or any other registration agent shall not release to the public 
_a voter's social security. number or a voter's month and day of birth, and no person shall release to 
the public or share that information with someone other than a registration officer if the person 


learned of that information from the voter's certificate of registration. “ 


History: Laws 2007, ch. 337, § 1; 2011, ch. 137, § 38. The 2011 amendment, effective July 1, 2011, prohib- 
Cross references. — For the Voter Records System ited the disclosure of the month and day of a voter's birth 


Act, see 1-5-1 NMSA 1978. except to a registration officer. 


ARTICLE 5 
Voter Records System 


Sec Sec. 
1-5-1. Short title. 1-5-13. Repealed, 
1-5-2. Definitions. 1-5-14. File maintenance reports; voter file updates. 
1-5-3. Act is mandatory and supplemental to Election 1-5-15. Repealed. 

Code. ') 1-5-16. Voter file; duplicate voter file; storage; protection. 
1-5-4, County register; establishment. 1-5-17. Voter registration system software; instructions; 
1-5-5. Entry of data into data processing system; county status; protection. 

register; maintenance. 1-5-18. List and roster rea esa Sa: duplicate 
1-5-6. Precinct voter lists; signature roster preparation. © / means. 
1-5-7. Recompiled. bn 1-5-19. Recompiled. 
1-5-8. Recompiled. 1-5-20. Repealed. 
1-5-9. Repealed. 1-5-21. Data processor; custody and protection of voter 
1-5-10. Recompiled. file; delivery of voter file and program re- 
1-5-11. Recompiled. cords. 
1-5-12. Recompiled. 1-5-22. Unlawful disposition of voter file; penalty. 
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1-5-1 VOTER RECORDS SYSTEM 1-5-2 


Sec, Sec. 
1-5-23, Unlawful destruction or alteration of data record- 1-5-27. Repealed. 
ing media, voter files, file maintenance 1-5-28. Repealed. 
lists; voter registration system software 1-5-29, Repealed. 
and instructions or r voter lists; penalty. 1-5-3830. Secretary of state; voter registration electronic 
1-5-24. Recompiled. management system. 
1-5-25.. Recompiled. 1-5-31... Uniform procedures for counties, 
1-5-26, Contractual agreement required with data pro- 


cessor, 


1-5-1. Short title. . 
Chapter 1, Article 5 NMSA 1978 may be cited as the "Voter Records System Act", 


History: 1953 Comp., § 3-5-1, enacted by Laws The 2005 amendment, effective July 1, 2005, changed 
1969, ch. 240, § 103; 1975, ch. 255, § 62; 2005, ch. 270, § the statutory reference to the act and changed the short 
23; 2015, ch. 145, § 21. title of the act from the "Automated Voter Records System 


The 2015 amendment, effective July 1, 2015, changed Act" to the "Voter Records System Act", 
the statutory reference of the Voter Records System Act from ‘3 
"Section 1-5-1 through 1-5-29" to "Chapter 1, Article 5". 


1-5-2. Definitions. 


As used in the Election Code [Chapter 1 NMSA 1978]: 

A. "county" means any county in this state; 

B. "county register" means an official file of original certificates of registration of the county or 
any of its precincts; i 

C. "county voter list" means a voter list arranged in alphabetical order of wouer surname within 
and for each county; 

D. "data processor" means a data processing facility and its associated employees and agents 
contracted to provide data processing services required by the Voter Records System Act; 

E. "data recording media" means a manual, electronic or other device containing data capable 
of being read and processed by any means for the eventual preparation of voter lists; 

F. "election campaign purposes" means relating in any way to a campaign in an election con- 
ducted by a federal, state or local government; 

G. "file maintenance list" means any prepared listing that reflects additions, deletions or 
changes to the voter file; 

_H. "governmental purposes" means noncommercial purposes relating i in any ay to the struc- 
ture, operation or decision making of a federal, state or local government; 

I, "mailing labels" mean prepared mailing labels of selected voters arranged in the order in 
which requested and providing only the name and address of the voter; 

J. “precinct voter list" means a voter list arranged in alphabetical order of voter surname 
within and for each precinct; 

K. "signature roster" means a copy of a voter list with space provided opposite each voter's 
name for the voter's signature or witnessed mark; 

L. "special voter list" means a prepared list of selected voters arranged in the order in which 
requested; 

M. "voter data" means selected information derived from the voter file; 

N. "voter file" means all voter registration information required by law and by the secretary of 
state that has been extracted from the certificate of registration of each voter in the county, stored 
on data recording media and certified by the county BORE as the source of all information required 
by the Voter Records System Act; and 

O, "voter list" means any prepared list of voters. 


History: 1953 Comp., §. 3-5-2,.enacted by Laws 82; 1993, ch. 816, § 32; 1993, ch. 368, § 1; 1995, ch. 166, 
1969, ch. 240, § 104; 1975, ch. 255, § 63; 1985, ch. 77, § § 1; 2001, ch. 146, § 1; 2005, ch. 270, § 24, 
1; 1987, ch. 249, § 14; 1989, ch. 392, § 7; 1993, ch. 314, § The 2005 amendment, effective July 1, 2005, deleted 


the former definitions of "county register", "voter list", 
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1-5-3 ' ELECTIONS 1-5-4 


"signature roster", "active data processing media", "inter- The 1995 amendment, effective June 16, 1995, substi- 
mediate records", "voter file", "program records", "mail- tuted "certificates" for "affidavits"in Subsection B; in Sub+ 
ing labels", "special voter lists", "statistical data", "voter section G, substituted "that" for "which" and "certificate" 
data", "data processor", "file maintenance list", "precinct for "affidavit"; deleted "and providing no more than the 
voter list", "county voter list", "unofficial election canvass- name, gender, address, telephone number if its dissemina- 
ing file", "unofficial election canvassing system", "election tion is not prohibited by the voter, political party affilia- 
campaign purposes", and "governmental. purposes" in tion and precinct of the voter", from the end of Subsection 
Subsections B through T respectively, and added the defi- J; deleted "and includes no more than the precinct, gender, 
nitions in Subsections B through O. political party affiliation and year of birth" from the end of 

The 2001 amendment, effective June 15, 2001, deleted Subsection K; and deleted "and includes no more than the 
"arranged in alphabetical order by voter surname and, if voter's name, gender, address, telephone number if its dis- 
for more than one precinct, without regard to precincts" semination is not prohibited by the voter, political party 
from the end of Subsection B; substituted "prepared list" affiliation and precinct" from the end of Subsection L, 
for "machine-prepared list" throughout the section; in The 1993 amendment, effective June 18, 1993, in- 
Subsection E, deleted "punched cards, punched tape, mag- ‘serted "telephone number if its dissemination is not pro- 
netic cards" following "means", substituted "computer" for hibited by the voter" in Subsections J and L, and made a 
"suitable machinery", deleted "machine" preceding "prep- stylistic change in Subsection N, 


aration"; and. added Subsections S and T. 


1-5-3. Act is mandatory and fabs to Election Code. 


A. The Voter Records System Act is mandatory and supplemental to the provisions of the Elec- 
tion Code [Chapter 1 NMSA 1978]. The provisions of that act shall be implemented in all counties 
by order of the secretary of state in accordance with the provisions of the federal Help America 
Vote Act of 2002. 

B. The secretary of state shall maintain the official state voter file based on county registers 
and shall provide access to. the file to the county clerks. The secretary of state shall prescribe any 
rules, forms and instructions necessary to implement procedures required by the Voter Records 
System Act and federal law. The secretary of state shall maintain a log, which shall be public, 
containing all transactions regarding requests for current registration lists of state voters. The 
log shall indicate the requesting party, the date of the request, the date. of fulfilling the request, 
charges made and any other information deemed advisable by the secretary of state. Requests for 
registration lists.in printed or electronic form shall be fulfilled within a period of ten working days. 

C. All registration records required by the Election Code shall be maintained for each of the 
precincts in addition to those records required.by the Voter Records System Act and federal law. 


History: 1953. Comp., § 3-5-3, enacted by Laws time peice in Subsection. C, deleted the former provi- 
1969, ch, 240, § 105; 1975, ch. 255, § 64; 1983, ch. 227, § sion that the procedures of the Automated Voter Records 


1; 1984 (1st s. 8.), ch. 4, § 1; 1993, ch. 814, § 33; 1993, ch. System Act shall be used in lieu of procedures prescribed 

316, § 83; 2005, ch. 270, § 25. in the Election Code; and in Subsection C, provided that 
Cross references. — For the Help epee Vote Act.of records shall be maintained. in addition to records re- 

2002, see 42 U.S.C, Sections 15301 et seq. quired by the Voter Records System Act and federal law. 
The 2005 amendment, effective July 1, 2005, in Sub- The 1993 amendment, effective June 18, 1993, de- 

section A, provided that the Voter Records System Act leted former Subsection D, relating to the destruction of 

shall be implemented in all counties. by the secretary of duplicate affidavits of registration by the county clerk. 

state in accordance with the federal Help America Vote Laws 1998, ch. 314, § 33 enacted identical amendments 

Act of 2002; in Subsection B, provided that the secretary to this section. 

of state shall keep the official state voter file which is 

based on the county registers and shall provide access to .. . ANNOTATIONS 

the file to. the county. clerks; that the secretary of state os ‘Am, FF 2d, A.L.R. rte C.J.S..references. — 95 Am. 

shall implement procedures required by the Voter Records Jur. 2d Blactions 8§ 180, 181. 

System Act and federal law; and that registration lists 29 C.J.8. Elections §§ 37, 50. 


requested in electronic form shall be; fulfilled within the 


1-5-4, Cutty register; establishment. 


The board of county commissioners shall direct the eae clerk to establish a eshnity register. 
The county register shall be filed in fire-resistant containers in the county courthouse. The files 
containing the county register shall be arranged to provide ready and convenient access and shall 
be kept locked except when being used by authorized persons in accordance with the Election Code 
[Chapter 1 NMSA 1978]. 
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1-5-5 VOTER RECORDS SYSTEM 1-5-8 


History: 1953 Comp., § 3-5-4, enacted by Laws 
1969, ch. 240, § 106. 


1-5-5, Entry of data into data processing system; county register; 
maintenance. 


A. The county clerk, upon receipt of a proper certificate of registration within the period pre- 
scribed for registration, shall RPE attaly enter in the proper spaces thereon the precinct of the 
voter. 

B. All information required Hall then be entered into the voter file and evidenced by the file 
maintenance list. A new certificate of registration, or change of information to an existing certifi- 
cate of registration, shall not be inserted into the county register until the county clerk has had all 
pertinent information necessary for the preparation of voter files and voter lists transcribed from 
it to a record appropriate for use for preparation of such lists. 

C. After entry of data into the data processing system, the county clerk shall insert each origi- 
nal certificate of registration in its proper order in the county register. 

D. A certificate of registration shall not be removed from the county register pursuant to a 
cancellation of registration until the county clerk has entered into the voter file all deletions and 
changes and such deletions and changes are evidenced by the file maintenance list. 


History: 1953 Comp., § 3-5-5, enacted by Laws the end of Subsection B; and deleted "machine" preceding 


1969, ch. 240, § 107; 1975, ch. 255, § 65; 1993, ch. 314, § "processing system" in Subsection C, 

84; 1998, ch. 316, § 34; 2001, ch. 146, § 2. The 1993 amendment, June 18, 1993, deleted "affida- 
The 2001 amendment, effective June 15, 2001, de- vit of" preceding "registration until" in Subsection D and 

leted "machine" preceding "data processing" in the section substituted "certificate" for "affidavit" throughout the sec- 


heading; deleted "machine" preceding preparation" ‘at aos 


1-5-6. Precinct voter lists; signature roster preparation. 


The county clerk shall provide for preparation of precinct voter lists and signature rosters gen- 
erated from the official state voter file for any precincts, The precinct voter lists and signature 
rosters shall be used at any election for which registration of voters is required in lieu of bound 
original certificates of registration and poll books. 


History: 1953 Comp., § 3-5-6, enacted by Laws deleted "machine" preceding "preparation" in the first 
1969, ch. 240, § 108; 1998, ch. 314, § 35; 1993, ch. 816, § sentence. 4 
35; 2001, ch. 146, § 8; 2005, ch. 2'70, § 26. The 1998 amendment, effective June 18, 1993, substi- 
The 2005 amendment, effective July 1; 2005, changed tuted "certificates" for "affidavits' in the second sentence. 
"voter lists" to "precinct voter lists" and provided that the 


precinct voter lists and signature rosters shall be gener- ANNOTATIONS 

ated from the official state voter file, ° Ain. Jur. 2d, A.L.R. and C.JS. ref /— 25 Am. 
The 2001 amendment, effective June 15, 2001, sub- Jur, 2d BlecHana 8 se char ape - 

stituted "signature roster preparation" for "signature 29 C.J.S, Elections § 47. 


rosters; machine std eapara in tHe section heading; and 


1-5-7. Recompiled. 
Recompilations. — Laws 2011, ch. 137, § 109 recom- 


piled former 1-5-7 NMSA 1978 as 3 1 12-7.3 NMSA 1978 
oe duly 1, 2011. 


1-5-8. Recémpiled; 


Recompilations. — Laws 2011, ch. 137, § 109 recom- 
piled former 1-5-8 NMSA 1978 as 1-12-7.4 NMSA 1978, 
effective July 1, 2011. 
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1-5-9 ELECTIONS 1-5-14 


1-5-9. Repealed. 


Repeals. — Laws 2005, ch. 270, § 79 repealed 1-5-9 provisions of former section, see the 2004 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 111, NMOneSource.com. 
relating to signature rosters, effective July 1, 2005. For ; 


1-5-10. Recompiled. 


Recompilations. — Laws 2005, ch. 270, § 63 recom- 
piled former 1-5-10 NMSA 1978 as 1-12-7.1 NMSA 1978, 
effective July 1, 2005. 


1-5-11. Recompiled. 


Recompilations. — Laws 2005, ch. 270, § 73 recom- 
piled former 1-5-11 NMSA 1978 as 1-12-30.1 NMSA 1978, 
effective July 1, 2005. 


1-5-12. Recompiled. 


Recompilations. — Laws 2005, ch. 270, §78 recom- 
piled former Section 1-5-12 NMSA 1978 as Section 1-12- 
7.2 NMSA 1978, effective July 1, 2005. 


1-5-1383. Repealed. 


Repeals. — Laws 2005, ch. 270, § 79 repealed 1-5-13 provisions of former section, see the 2004 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 115, NMOneSource.com. 
relating to signature rosters, effective July 1, 2005, For 


1-5-14. File maintenance reports; voter file updates. 


A. At least once a month, the secretary of state shall have made from the state voter file a file 
maintenance report of additions, deletions and changes, if any, to each of the county registers. The 
- file maintenance report shall indicate whether each entry listed is an addition, deletion i or change 
to the county register. 

B. A digital version of the file maintenance report shall be stored by the secretary of state for 
at least one year. 

“C. Upon request, the Rucretany of state shall furnish an updated voter file to the state chair of 
each of the qualified political parties in the state. Upon request, the county clerk shall provide a 
file maintenance report or an updated voter file to the county chair of each of the qualified political 
parties in the county. : 

D. File maintenance reports and updated voter files shall be provided in a manipulable digital 
format and shall not include the voter's social security number, codes used to identify the agency 
where the voter registered, the voter's day and month of birth, the voter's email address, or, if pro- 
hibited by the voter, the voter's telephone number. 


History: 1953 Comp., § 3-5-17, enacted by Laws added "report, after "if any, to", added "each of", after 
1969, ch. 240, § 118; 1975, ch. 255, § 70; 1989, ch. 392, § "the county", deleted "register" and added "registers. The 
8; 1995, ch. 124, § '7; 1995, ch. 166, § 4; 2001, ch, 146, § file maintenance report shall indicate whether each en- 
5; 2005, ch. 270, § 29; 2015, ch. 145, § 22. try listed is an addition, deletion or change to the county 

The 2015 amendment, effective July 1, 2015, pro- register"; in Subsection B, deleted "One copy of the list" 
vided new duties for the secretary of state relating to file and added "A digital version of the file maintenance re- 
maintenance reports of additions, deletions and changes port", and after "stored by the", deleted "county clerk" 
to each of the county registers, and required that the and added "secretary of state"; in Subsection C, deleted 
file maintenance report be provided in a digital format; "The county clerk shall also furnish copies of the list to 
in the catchline, after "maintenance", deleted "lists" and the county chairman of each of the major political parties 
added "reports; voter file updates"; in Subsection A, after in the county. The copy of the chairman's list shall indi- 
"a month, the", deleted "county clerk" and added "secre- cate whether each item is an addition, deletion or change. 
tary of state", after "file maintenance" deleted "list" and The file maintenance list" and added "Upon request, the 
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1-5-15 VOTER RECORDS SYSTEM 1-5-17 


secretary of state shall furnish an updated voter file. to county clerks shall furnish the secretary of state with a 
the state chair of each of the qualified political parties in copy of the voter file; and relettered subsections accord- 

the state. Upon request, the county clerk shall; provide ingly. 

a filé maintenance report or an updated voter file to the The 2001 amendment, effective June 15, 2001, deleted 
county chair of each of the qualified political parties in "machine- prepared’ preceding” 'file maintenance" in Sub- 
the county"; designated the remainder of Subsection C as sections A and B; in Subsection C, shortened the length 
Subsection D; and in Subsection D, added "File mainte- of time that the county clerk,:must,store the list from six 
nance reports and updated voter files shall be provided in years to one year; and deleted "magnetic" preceding’ ‘voter 
a manipulable digital format and", after "month of birth", file"in two places in Subsection E. 

added "the voter's email address", after "or", added "if pro- The 1995 amendment, effective June 16, 1995, sub- 
hibited by the voter", and after "telephone number", de- stituted "six years" for "twelve months" in Subsection C; 
leted "if prohibited by the voter". in Subsection D, deleted "two" preceding "copies", deleted 
The 2005 amendment, effective July 1, 2005, in Sub- "contain only the name, address, party affiliation and 
section A, changed "voter file" to state voter file"; deleted precinct of the voter and shall" following "the chairman's’ 
former Subsection B, which provided that the county clerk list shall", and added the last sentence of the subsection 
shall be furnished with two copies of the file maintenance which begins "The file maintenance list shall not include". 


lists; deleted former Subsection E, which provided that 


1-5-15. Repealed. 


Repeals. — Laws 2005, ch. 270, § 79 repealed 1-5-15 of former section, see the 2004 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1969, ch, 240, § 120, re- Source.com. 
lating to voter files, effective July 1, 2005. For provisions 


1-5-16. Voter file; duplicate voter file; storage; protection. 


A. All voter files shall be stored to safeguard them from loss, damage or unauthorized altera- 
tion. 

B. All duplicate voter files shall be stored in a fireproof safe or vault located at a place remote 
from, and which is considered a separate damage risk from, the place of storage or use of the voter 
files from which they were duplicated. 

C. No voter file and its duplicate shall be stored or transported in any manner Sets will subject 
both to possible loss or damage from common or related perils, 


History: 1953 Comp., § 3-5-20, enacted by Laws the means of replacing the information on the "working 

1969, ch, 240, $121; 1975, ch. 255, § 72. master record", if the "working master record", or any por- 

P si tion thereof should be damaged or destroyed. Ortiz v. Ja- 
ANNOTATIONS ramillo, 1971-NMSC-041, 82 N.M. 445, 483 P.2d 500, 


Purpose for preparation and safekeeping of "du- 
plicate master record" is to have immediately available 


1-5-17. Voter registration system software; instructions; status; 
protection. Tee 


A, Voter registration system software and instructions for its use in controlling the processing 
of information derived from the voter file shall be verified functionally, identified and approved by 
the secretary of state. 

B. Verified, identified and approved voter registration system software and instructions shall 
be safeguarded at all times against loss or damage. The designated data processor shall be in 
charge of these safeguards subject to approval by the secretary of state. 


History: 1958 Comp., § 3-5-21, enacted by Laws which provided. that program records and instructions for 
1969, ch. 240, § 122; 1975, ch. 255, § 73; 2001, ch. 146, § their use shall remain the property of the designated data 


6; 2005, ch. 270, § 30. processor; and relettered succeeding subsection accord- 
The 2005 amendment, effective July 1, 2005, changed ingly. 
"program records" to "voter registration system software" The 2001 amendment, effective June 15, 2001, de- 
in Subsections A and B; deleted former Subsection B, leted "machine" preceding "processing" in Subsection A. 
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1-5-18 ELECTIONS 1-5-21 


1-5-18. List and roster preparation; compatible duplicate means. 


A. The secretary of state shall provide to the county clerk means for the preparation of voter 
lists and signature rosters. 

B. At least one compatible duplicate means shall be provided for on a standby basis, and it 
shall be capable of performing the preparation of voter lists and signature rosters with minimum 
delay in case the original means is unable to perform. 

C. The secretary of state shall procure and preserve sufficient duplicate voter registration Sys- 
tem software and operating instructions so that in case of disaster the duplicate master record and 
the duplicate voter registration system software and operating instructions will be all that will 
be required for another compatible facility to prepare registered voter lists and signature rosters 
with minimum delay. 


History: 1953 Comp., § 3-5-23, enacted by Laws lists and rosters; and in Subsection C, changed references 


1969, ch. 240, § 124; 2001, ch. 146, § 7; 2005, ch. 270, from programs to voter registration system software. 

§ 31. The 2001 amendment, effective June 15, 2001, substi- 
The 2005 amendment, effective July 1, 2005, changed tuted "List and roster preparation" for "Machine prepara- 

"county clerk" to "secretary of state" in Subsections A and tion" in the section heading; substituted "voter lists" for 

C; in Subsection A, provided that the secretary of state "voting lists" in Subsection B; and deleted "machine" pre- 

shall provide to the county clerk the means to prepare ceding "facility" in Subsection C. 


1-5-19. Recompiled. 


Recompilations. — Laws 2011, ch. 187, § 109 recom- 
piled former 1-5-19 NMSA 1978 as 1-4-5.4 NMSA 1978 
effective July 1, 2011. 


1-5-20. Repealed. 


Repeals. — Laws 2005, ch. 270, §:79 repealed 1-5-20 For provisions of former section, see the 2004 NMSA 1978 
NMSA 1978, as enacted by Laws 1977, ch. 222,,§ 11, re- on NMOneSource.com. 
lating to certificates of registration, effective July 1, 2005. 


1-5-21. Data processor; custody and protection of voter file; delivery of 
voter file and program records. 


A. The designated data processor shall provide the secretary of state, county clerk or county 
with data processing services in the implementation and maintenance of the Voter Records Sys- 
tem Act and in carrying out such other services as are reasonably related to providing data pro- 
cessing of the voter records system. 

B. The designated data processor shall preserve and safeguard voter files and voter registra- 
tion system software from loss, damage, unauthorized alteration, unauthorized access and unau- 
thorized reproduction and shall ensure their continued use and accessibility while they are in the 
data processor's custody. 

C. No copies of the voter file or information or listings derived therefrom shall be furnished by 
the data processor to any person other than the secretary of state, the county clerk or their desig- 
nated agents. 


History: 1953 Comp., § 3-5-26, enacted by Laws in Subsection C, provided that the data processor may 
1975, ch. 255, § 75; 1989, ch. 392, § 9; 2005, ch. 270, § 32. provide voter file and information to the secretary of state; 

The 2005 amendment, effective July 1, 2005, in Sub- deleted former Subsection D, which provided that the data 
section A, provided that the data processor shall provide processor shall provide county clerks with data processing 
the services to the secretary of state; in Subsection B, de- services to implement the unofficial election canvassing 
leted the former provision which provided that the data system; deleted former Subsection E, which provided that 
processor shall be responsible for the identification of the unofficial election canvassing system shall be tested 
the voter files and program records and their parts, and by the secretary of state; and deleted former Subsection F, 
provided that the data processor shall preserve and safe- which provided that the secretary of state shall certify the 
guard voter files and voter registration system software; unofficial election canvassing system. 
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1-5-22 VOTER RECORDS SYSTEM 1-5-26 


1-5-22. Unlawful disposition of voter file; penalty. 


A. Unlawful disposition of voter file consists of the willful selling, loaning, providing access to 
or otherwise surrendering of the voter file, duplicates of the file or a part of the file by a data pro- 
cessor; a data processor's agent or employee; a state or county officer; or a state or county officer's 
deputy, assistant, employee or agent to anyone not authorized by the Voter Records System Act to 
have possession of the file. 

B. For purposes of this section, a file maintenance list shall be considered a voter file or a part 
of a voter file. 

C. Any data processor, officer, deputy, assistant, agent or employee who commits ibe dis- 
position of a voter file is guilty of a fourth degree felony. 


History: 1953 Comp., § 3-5-27, enacted by Laws The 2005 amendment, effective July 1, 2005, in Sub- 
1975, ch. 255, § 76; 2005, ch. 270, § 33. section A, provided that unlawful disposition of voter file 
Cross references. — For offenses and penalties, see 1- includes providing access to the voter file and includes the 
20-1 NMSA 1978 et seq. prohibited acts by a data processor's agent or employee or 


a state or county officer's deputy or assistant. 


1-5-23. Unlawful destruction or alteration of data recording media, 
voter files, file maintenance lists, voter registration system 
software and instructions or voter lists; penalty. 


A. Unlawful destruction or alteration of data recording media, voter files, file maintenance 
lists, voter registration system software and instructions or voter lists consists of the unauthorized 
destruction of, the unauthorized alteration of, the erasure of information from or the rendering 
unusable for their lawfully intended purpose of such media, files, software, instructions and lists 
or parts thereof by any person. 

B. Any person who commits unlawful destruction or alteration of data recording india, voter 
files, file maintenance lists, voter registration system software and instructions or voter lists is 
guilty of a fourth degree felony. 


History: 1953 Comp., § 3-5-28, enacted by Laws The 2005 amendment, effective July 1, 2005, changed 
1975, ch. 255, § 77; 2005, ch. 270, § 34. "active data processing media" to "data recording media", 

Cross references. — For offenses and penalties, see 1- "program records" to "voter registration system software" 
20-1 NMSA 1978 et seq. and "records" to "software". 


1-5-24. Recompiled. 
Recompilations. — Laws 2011, ch. 137, § 109 recom- 


piled former 1-5-24 NMSA 1978 as 1-4-5.56 NMSA 1978 
effective July 1, 2011. 


1-5-25. Recompiled. 
Recompilations. — Laws 2011, ch. 137, § 109 recom- 


piled former 1-5-25 NMSA 1978 as 1-4-5.6 NMSA 1978 
effective July 1, 2011. 


1-5-26. Contractual agreement required with data processor. 


The secretary of state shall enter into a written contractual agreement with the data processor 
notwithstanding the fact that the data processor may be a department of state government. 


History: 1953 Comp., § 3-5-31, enacted by Laws Subsection A, which provided that each county shall enter 

1975, ch. 255, § 80; 2005, ch. 270, § 37. into an agreement with a data processor notwithstand- 

The 2005 amendment, effective July 1, 2005, pro- ‘ing the fact that the data processor is a department of 

vided the secretary of state shall enter into an agreement a county or municipality and that:parties to the agree- 

with a data processor; deleted the provisions in former ment shall be the county, the county clerk and the data 
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1-5-27 ELECTIONS 1-5-30 


processor; deleted former Subsection B, which provided 
that all agreements shall be approved by the secretary 
of state with the assistance of the automated voter re- 


», Subsection C, which provided that the secretary of state 


shall provide by regulation contractual iets re- 
quired for approval, 


4k 


cords system advisory committee; and deleted former 


1-5-27. Repealed. 


Repeals. — Laws 2005, ch. 270, § 79 repealed 1-5- 
27 NMSA 1978, as enacted by Laws 1975, ch. 255, § 81, 
relating to automated voter records system advisory 


committee, effective July 1, 2005. For provisions of former 
section, see the 2004 NMSA 1978 on NMOneSource.com. 


1-5-28. Repealed. 


Repeals. — Laws 2005) ch. 270, §: 79. repealed. 1-5- 
28 NMSA 1978, as enacted by Laws: 1975, ch, 255, § 82, 
relating to automated voter. records system advisory 


committee, effective July 1, 2005. For provisions of former 
section, see the 2004 NMSA 1978 on NMOneSource.com.’ 


1-5-29. Repealed. 


Repeals. — Laws: 2005, ch. 270, § 79 repealed 1-5- 
29 NMSA 1978, as enacted by Laws 1975, ch. 255, § 83, 
relating to automated voter records system advisory 


? committee, effective July 1, 2005, For provisions of former 
section, see the 2004 NMSA 1978 on NMOneSource.com. 


1-5-30.. Secretary of state; voter registration electronic management 
system. ai 


A, The secretary.of state shall develop, implement, establish and supervise a voter registration 
electronic management system that complies with the federal Help America Vote Act, of 2002 to 
facilitate voter registration and to provide a central database containing voter registration infor- 
mation for New Mexico. , 

B. The voter registration electronic management system shall: 

(1) provide for the establishment and maintenance of a central database for all voreee reg- 
istration information; 

(2) permit the offices of all county clerks to add, modify and delete: yh information 
from the system to provide for accurate and up-to-date records; 

(3) permit the offices of the county clerks and the bureau of elections to have bade to the 
central database for review and search capabilities; 

(4) provide security and protection for all information in the central database and monitor 
the central database to ensure the prevention of unauthorized entry; 

(5) provide procedures for the electronic receipt of voter registration application and up- 
date information, including digitized and electronic signatures, photographs and other data pro- 
vided by the motor vehicle division of the taxation and revenue department or the federal social 
security administration; 

(6) permit a proper filing officer to upload declarations of candidacy and candidate naanie 
cation documents, as prescribed by the Election Code, and resolutions approving a ballot question 
within one day of being filed with the proper filing officer; 

(7) provide procedures for entering data into the central database; and 

(8) provide a centralized system for each county to enter the precinct to which a voter 
should be assigned for voting purposes. 

C. Based on written agreements with the sccreneen of state, sthe secretary of state shall scatnle 
access to the voter registration electronic management system to municipalities and other local 
governments based upon statutory responsibilities for administration of elections or to administer 
procedures related to elections that do not conflict with the provisions of the Election Code. The 
agreements shall include the scope of access, required initial and. continuing, training, job titles 
for persons with login credentials and security requirements associated with accessing the voter 
registration electronic gh ip system. i 
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1-5-31 ABSENTEE VOTING 1-5-31 


History: Laws 1989, ch, 298, § 1; 2005, ch. 270, § 38; registration system that is to be developed and imple- 


2015, ch, 145, § 28; 2019, ch, 212, § 59. mented by the secretary of state; and added a new Para- 

Cross references. — For the federal Help America graph (5) of Subsection B and redesignated the Siccegiing 
Vote Act of 2002, see 42 J.S.C. § 15301 et seq. 3 paragraphs accordingly. 

The 2019 amendment, effective April 3, 2019, provided The 2005 amendment, effective July 1, 2005, in Sub- 
for a voter registration electronic management system; section A, provided that the voter registration system 
in Subsection A, after "supervise a", deleted "statewide shall comply with the federal Help America Vote Act of 
computerized", and after "voter registration", added “elec- 2002; in Subsection B(2), provided that the system shall 
tronic management”; in Subsection B, in the introductory permit changes to be made in county information; in Sub- 
clause, after "The", deleted "statewide computerized" and section B(6), provided that the system shall permit each 
after "voter registration", added "electronic management", county to enter the precinct to which the voter should be 
added new Paragraph B(6) and redesignated former Para- assigned; and deleted former Subsection B(7), which. pro- 
graphs B(6) and B(7) as Paragraphs B(7) and B(8), respec- vided that the system prescribe a procedure for phasing in 


tively; and added Subsection C..: or converting existing computerized records, 
The 2015 amendment, effective July 1, 2015, pro- bso 
vided requirements for the statewide computerized voter 


1-5-31. Uniform procedures for counties. 


The secretary of state shall: 

A. assist county clerks by devising uniform procedures and abe. that are compatible with the 
voter registration electronic management system; 

B. provide to each county clerk the computer software necessary for the use and nOeh ent RBs 
of the voter registration electronic management system; 

C. » provide to each county clerk, through an agreement with the motor vehicle division of 
the taxation and revenue department, access to the division's driver's license database for the 
purpose of verifying voter registrations; processing absentee ballots and qualifying provisional 
ballots; and 

D. adopt such rules as are necessary to establish and administer the voter NE Rs elec- 
tronic management system and to regulate the use of the driver's license database by county clerks. 


History: Laws 1989, ch. 298, § 2; 2005, ch. 270, § 39; system;", deleted "and"; added a new Subsection C and 
2015, ch. 145, § 24. redesignated former Subsection C as Subsection D; and 

The 2015 amendment, effective July 1, 2015, pro- in Subsection D, after "such rules", deleted "and regu- 
vided new duties for the secretary of state in assisting lations", after "administer the", deleted "statewide com- 
county clerks in verifying voter registrations and pro- puterized", after "voter registration", added "electronic 
cessing absentee ballots and qualifying provisional bal- management", after "system and to", deleted "require 
lots, and required the secretary of state to adopt rules deadlines and time limits for the updating of voter files" 
to establish and administer the voter registration elec- and added "regulate the use of the driver's license data- 
tronic management system and to regulate the use of the base by count clerks", 
driver's license database by county clerks; in Subsection . The 2005 amendment, effective dale 1, 2005, in Sub- 
A, after "compatible with the", deleted "statewide com- ” section B, deleted the requirement that the secretary of 
puterized", and after "registration", added "electronic state develop computer software; and in Subsection C, de- 
management"; in Subsection B, after "maintenance of leted the provision that the secretary of state adopt rules 
the", deleted "statewide computerized", after "voter reg-. . | and regulations to provide for the update of voter files at 
istration", added "electronic management", and after each polling place for the next election. 

ARTICLE 6 
Absentee Voting 
Sec. “ Sec. 
1-6-1, Absent Voter Act; hart ie 1-6-5.4. Repealed. 
1-6-1.1. Definitions. 1-6-5.5. Repealed. 
1-6-2. Repealed. 1-6-5.6. Early voting; alternate voting locations; proce- 
1-6-3. Right to vote absentee. dures. 
1-6-4, Mailed ballot aie 1-6-5.7. Early voting; use of absentee voting procedures; 
1-6-4.1, Repealed. ) +... eounty clerk's office; alternate voting loca- 
1-6-4.2. Repealed. . tions. 
1-6-4.3. Third party agents. collecting applications for 1-6- 5, 8... Early voting; Native American early voting loca- 
_mailed ballots. tions. 

1-6-5. Processing application; issuance of ballot. 1-6-6. Ballot register. 
1-6-5.1. Repealed. 1-6-7. Repealed. 
1-6-5.2. Repealed. 1-6-8. Mailed ballot envelopes. 
1-6-5.3, Repealed. 1-6-9. Mailed ballots; manner of voting; delivery methods. 


OI 


© 2022 State of New. Mexico. New Mexico Compilation Commission. All rights reserved. 


1-6-1 ELECTIONS 1-6-2 


.1. Repealed. 

.2,. Preparation of electronic voting machines. 

-10. Receipt of mailed ballots by clerk. 

-10.1. Absentee ballot; delivery to county clerk. 

-10:2. Repealed. 

-11.: Delivery of absentee ballots to absent voter pre- 
cincts. 


Smee O° 


-12, 1-6-13.: Repealed. 

-14.. Handling mailed ballots. 

-15. Canvass; recount or recheck; disposition. 

-16. Mailed ballots; replacement:and provisional pa- 
per ballots. 

1-6-16.1. Absentee ballot; conduct of election; when not 

timely received; emergency procedure for 

voting and counting. 


1-6-1. Absent Voter Act; short title. 


16. 2. Additional pureeuamey procedure for voting. 
-17. Repealed. 
-18. Repealed. 
-18.1,. Repealed. 
-19. Repealed. 
-20. Creation of absent voter predinct! 
-21. Repealed. 
-22. Designation of absent voter precinct polling 
place. 
1-6-22:1.. Mail ballot election precinct; absentee voting in 
lieu of polling place. 
1-6:23.. Absent voter precinct polling place; hours on elec- 
tion day and subsequent days. 
24. Repealed. 
25. Repealed. 


et es hr et 
PRARHARBADBARS 


1-6- 
1-6- 


Chapter 1, Article 6 NMSA 1978 may be cited as the "Absent Voter Act”. 


History: 1953 Comp., § 3-6-1, enacted by Laws 
1969, ch. 240, § 127; 2018, ch. 79, 86. 

Cross references. — For constitutional provision as to 
absentee voting laws, see N.M. Const., art. VII, § 1. 

For absentee voting in municipal elections, see 3-9-1 
NMSA 1978 et seq. 

The 2018 amendment, effective July 1, 2018, changed 
"Sections 1-6-1 through 1-6-18 NMSA 1978" to "Chap- 
ter 1, Article 6 NMSA 1978". 


ANNOTATIONS 


Provisions are applicable to local option dis- 
trict elections, thereby directing the absentee voting 


1-6-1.1. Definitions. 
As used in the Absent Voter Act: 


procedures to be followed in such elections. 1977 Op. Att'y 
Gen. No. 77-17. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur, 2d Elections § 355 et seq. 

Voting by persons in military service, 140 A.L.R. 1100, 
147 A.L.R. 1443, 148 A.L.R. 1402, 149 A.L.R. 1466, 150 
A.L.R. 1460, 151 A.L.R. 1464, 152 A.L.R. 1459, 153 A.L.R. 
1434, 154 A.L.R. 1459, 155 A.L.R. 1469. 

Military establishments, state voting rights of residents 


of, 34 A.L.R.2d 1193. 


Absentee voters’ laws: validity of, 97 A.L.R.2d 218. 

Absentee voters' laws: construction and effect of, 97 
A.L.R.2d 257. 

29 C.J.S. Elections §§ 210(1), 210(2). 


A. "absentee" means the ability of a voter to receive, fill out and return a ballot at a.place and 
time other than a polling location on the day of the election; 
B. "early voting location” means the office of the county clerk, an alternate voting location or a 


mobile alternate voting location; 


C.. "mailed ballot" means a ballot that is sent to a voter-pursuant to the provisions of the Elec- 
tion Code and does not include a ballot that is provided to a voter in person at an early voting 


location; and 


D. "registered ballot" means a ballot that has been filled out by the voter and whose votes have 
been recorded and retained by an electronic voting system before the day of the election pursuant 


to the provisions of the Election Code. 


History: 1978 Comp., § 1-6-1.1, enacted by Laws 
2019, ch. 212, § 60. 


1-6-2. Repealed. 


Repeals. — Laws 2015, ch. 145, § 101 repealed 1-6-2 
NMSA 1978, as enacted by Laws 1987, ch. 327, § 6, re- 
lating to definitions, effective July 1, 2015. For provisions 


Emergency clauses. — Laws 2019, ch. 212, § 286 con- 
tained an emergency clause and was approved April. 3, 
2019. 


of former section, see the 2014 NMSA 1978 on NMOne 
Source.com. 
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1-6-3 ABSENTEE VOTING 1-6-4 


1-6-3. Right to vote absentee. 


A voter may vote absentee in all candidate contests and on all ballot questions as if the voter 
had appeared on the day of the election to vote in person at a polling location. 


History: 1953 Comp,, § 3-6-3, enacted by Laws 
1969, ch. 240, § 129; 1975, ch. 255, § 84; 1977, ch. 269, § 
2; 1981, ch. 150, § 1; 1987, ch. 327, § 7; 1989, ch. 392, § 


10; 1993, ch. 19, § 1; 1993, ch. 21, § 1; 1999, ch. 267, § 5; — 


2015, ch. 145, § 42; 2019, ch. 212, § 61. 

Cross references. — For persons not permitted to 
vote, see 1-12-7 NMSA 1978. 

For constitutional provisions on the right to vote, see 
U.S. Const., amendments XIX and XXVI. 

The 2019 amendment, effective April 3, 2019, rewrote 
the provision relating to absentee voting; in the section 
heading, deleted "ballot", and after "A voter may vote ab- 
sentee", deleted."ballot for all candidates and on all ques- 
tions appearing on the ballot as if the voter were able to 
cast the ballot in person" and added the remainder of the 
section, 

The 2015 amendment, effective July 1, 2015, removed 
the provision relating to federal qualified electors regis- 
tering for and voting by absentee ballot; deleted the sub- 


section designation for Subsection A; at the beginning of” 


the sentence, deleted "Any" and added "A", after "on the 
ballot as if", deleted "he" and added "the voter", after "able 
to cast", deleted "his" and added "the", and after "ballot in 
person", deleted "at his regular polling place on election 
day"; and deleted Subsection B. 

The 1999 amendment, effective June 18, 1999, sub- 
stituted the section heading for "Right to absentee ballot; 
right to vote", and substituted "as if he were able to cast 
his ballot in person at his regular polling place on election 
day" for "at his precinct poll as if he were able to cast his 
ballot in person at the precinct poll" in Subsection A. 

The 1993 amendment, effective June 18, 1993, in 
Subsection A, deleted former Paragraphs (1) through (6), 
identifying persons eligible to vote by absentee. ballot, and 
deleted "statewide" preceding "questions". 


ANNOTATIONS 


Compiler's notes. — The following annotations are 
from cases decided prior to the 1993 amendment, which 
eliminated requirements for voting by absentee ballot. 


1-6-4. Mailed ballot application. 


Obvious intent of absentee voting statutes is to en- 
large the right of franchise to people who fall into the cat- 
egories specifically set forth in the law, provided they have 
good reason to believe that they cannot be available at the 
polls. on election day. Kiehne v. Atwood, 1979-NMSC-098, 
93 N.M. 657, 604 P.2d 123, 

Requirements of valid absentee ballot. — A quali- 


’ fied absentee voter must in good faith have a reasonable 


belief that he may be unable to vote in person on election 
day for one or more of the specific statutory reasons and 
must sign the proper affidavits under oath to prove his 
status; after he has done this, it is the burden of the one 
challenging his right to vote to come forward and prove 
that the ballot is illegal, either when the votes are counted 
or by election contest. Kiehne v. Atwood, 1979-NMSC-098, 
93 N.M. 657, 604 P.2d 123. 

Certain knowledge of absence not required. — To 
hold that the application for an absentee ballot must be 
made with certain knowledge that a voter cannot be pres- 
ent would place unreasonable constraints upon the right 


to vote and would be in contravention of the legislature's 


manifest intent to enlarge the voter franchise, Kiehne v. 
Atwood, 1979-NMSC-098, 93 N.M. 657, 604 P.2d 123. 
Presence in county on election day by otherwise 


qualified, absentee, voter does not: invalidate. his’ vote. 


Kiehne v, Atwood, 1979-NMSC-098, 93 N.M. 657, 604 P.2d 
123: 

When absentee ballots counted in contested elec- 
tion. — In an election contest trial persons who alleged 
statutory reasons for applying for, and voting by, absentee 
ballot, such as health and business, and whose testimony 
shows reasonable grounds to sustain their. good faith ap- 
plication should have their votes counted. Kiehne uv. At- 
wood, 1979-NMSC-098, 93 N.M. 657, 604 P.2d 123. 

Am. Jur. 2d, A.L.R. ‘and C.J.S. references. — 26 Am, 
Jur, 2d Elections § 359, 

29 C.J.S. Elections § 210(3). 


A. In a statewide election, application by a voter for a mailed ballot shall be made only on a 


paper form orits online equivalent. The form shall identify the applicant and contain information 
to establish the applicant's qualification for issuance of a mailed ballot under the Absent Voter Act; 
provided that only on the application form for a primary election ballot there shall be a box, space 
or place provided for designation of the voter's political party affiliation. 

B. Each application on a paper form for a mailed ballot shall be signed by the applicant and 
shall require the applicant's printed name, registration address and year of birth to be supplied by 
the applicant, which shall constitute the required form of identification. When submitted by the 
voter, the county clerk shall accept an application for a’mailed ballot pursuant to this subsection 
regardless of whether the application for a mailed ballot is delivered to the county clerk on paper 
or by electronic means. When submitted by a third party, the county clerk shall not accept an ap- 
plication for a mailed ballot pursuant to this subsection if the application for a mailed ballot is 
delivered by electronic means. 

C... The secretary of state shall allow a voter to submit an online application for a mailed 
ballot through a website authorized by the secretary of state; provided that the voter shall 
have a current or expired New Mexico driver's license or state identification card issued by the 
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motor vehicle division of the taxation and revenue department. An online request for a mailed 
ballot shall contain all of the information that is required for a paper form. The voter shall 
also provide the person's full New Mexico driver's license AG ae or state identification card 
number. 

D. When a voter requests a mailed ballot auruakt to this section, the voter shall mark the box 
associated with the following statement, which shall be included as part of the online mailed ballot 
request form: 

"By clicking the boxes below, I swear or affirm all of the following: 

[] Iam the person whose name and identifying information is provided on this form aif I 
desire to request a mailed ballot to vote in the state of New Mexico; and 

[]} All of the information that I have provided on this form is true and correct as of the date 
I am submitting this form." 

E. Online applications for mailed ballots shall retain the dates of submission by the qualified 
elector and of acceptance by the county clerk. For purposes of deadlines contained in the Election 
Code, the time and date of the submission by the voter shall be considered the time and date when 
the application for a mailed ballot is received by the county clerk. 

F. New registrants who registered for the first time in this state by mail and at that time did 
not provide acceptable documentary identification as required by federal law shall be informed of 
the need to comply with federal identification requirements when returning the requested ballot. 
The secretary of state shall issue rules to exempt voters from submitting identification only as re- 
quired by federal law and shall review and, if necessary, update these rules no later than March 15 
of even-numbered years. 

G. A person who willfully and with knowledge and intent to deceive or mislead any voter, elec- 
tion board, canvassing board, county clerk or other election official and who falsifies any informa- 
tion on an absentee ballot request form or who affixes a signature or mark other than the person's 
own on a mailed ballot request form is guilty of a fourth degree felony. 


History: 1953 Comp., § 3-6-4, enacted by Laws The 2017 amendment, effective June 16, 2017, pro- 
1969, ch. 240, § 180; 1977, ch. 269, § 3; 1981, ch. 150, vided for electronic application for absentee ballots; and in 
§ 2; 1985, ch. 207, § 4; 1987, ch. 327, $ 8; 1989, ch. 66, § Subsection A, after "shall be made only on a", added "pa- 
1; 1989, ch. 105, § 1; 1989, ch. 392, § 11; 1993, ch. 19, § per" and after “form”, added "or its electronic equivalent”. 
2; 1998, ch. 20, § 1; 1998, ch. 21, § 2; 1993, ch. 314, § 42; The 2015 amendment, effective July 1, 2015, removed 
1993, ch. 316, § 42; 1997, ch..201, § 1; 1999, ch. 267, § 6; references to federal qualified electors and overseas voters 
2008, ch. 357, § 1; 2005, ch. 270, § 4; 2007, ch. 336, § 8; relating to absentee voting; in the catchline, after "appli- 
2008, ch. 59, § 5; 2011, ch. 137, § 39; 2015, ch. 145, § 43; cation", deleted "federal qualified elector; overseas voter"; 
2017, ch. 101, § 3; 2019, ch. 212, § 62. deleted Subsection A and redesignated Subsections B and 

Cross references. — For processing of applications, C as Subsections A and B, respectively; in Subsection A, 
see 1-6-5 NMSA 1978. after "secretary of state", deleted “in accordance with fed- 

The 2019 amendment, effective April 3, 2019, eral law"; deleted Subsection D; and redesignated former 
changed procedures related to absentee voting, and Subsection E as Subsection C. 
provided for mailed ballot application; in the section The 2011 amendment, effective July 1, 2011, provided 
heading, deleted "absentee" and added "mailed", in that a person who violates this section is guilt of a fourth 
Subsection A, after the subsection designation, added degree felony. 

"In a statewide election", after “application by a voter The 2008 amendment, effective May 14, 2008, in Sub- 
for", deleted "an absentee" and added "a mailed", after © section C, deleted "unique identifier" and added "registra- 
“on a paper form or its", deleted "electronic" and added tion address". 

"online", after "qualification for issuance of", deleted "an The 2007 amendment, effective Aneil 2, 2007, in Sub- 
absentee" and added “a mailed", after "application form section C, required the secretary of state to issue rules to 
for a", deleted "general" and added "primary", and after exempt voters from submitting identification only as re- 
"shall be", deleted "no" and added "a"; in Subsection B, quired by federal law. 

after "Rach application", added oe a paper form", af- The 2005 amendment, effective July 1, 2005, moved 
ter the next occurrence of “for”, deleted "an absentee" the provision that the form shall allow the applicant to 
and added "a mailed", and after "identification.", deleted receive an absentee ballot for all elections within the elec- 
"except for" and added the remainder of the subsection; tion cycle from Subsection B to Subsection A; in Subsec- 
added new Subsections C through E and new subsection tion B, provided that the application form shall be pre- 
designation F, and redesignated former Subsection C as scribed in accordance with federal law; and in Subsection 
Subsection G; in Subsection F, after "registered", added C, provided that the application shall require the appli- 
"for the first time in this state", after "documentary cant's printed name, year of birth and unique identifier 
identification", added "as required by federal law shall to be supplied by the applicant, which shall constitute the 
be informed of the need to comply with federal identi- form of identification except for registrants who regis- 
fication requirements when returning the requested tered by mail and did not provide acceptable information. 
ballot"; and in Subsection G, after "any voter", deleted The 2003 amendment, effective June 20, 2003, in- 
"precinct" and added "election", and after "person's own serted "federal qualified elector; overseas voter" in the 
on", deleted "absentee" and added “a mailed". section heading; in Subsection A, inserted “or an overseas 
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voter"; in Subsection B, in the first sentence, substituted The 1997 amendment, effective June 20,1997, added 

"prescribed by the secretary of state" for "prescribed, the language beginning "provided that" at the end of Sub- 
printed and furnished by the secretary of state to the section B. 

county clerk of the county in which the voter resides", and The 1993 amendment, effective June 18, 1993, in- 
inserted the last sentence; and added Subsection D; in serted "only" and "printed and furnished" in the first sen- 
the first sentence in Subsection B. This section was also tence of Subsection B; rewrote Subsection C; and deleted 
amended by Laws 2008, ch. 356, § 18, which was repealed former Subsections D and E, relating to the witnessing 
by Laws 2005, ch. 270, § 80. and mailing of absentee ballots, 

The 1999 amendment, effective June 18, 1999, substi- cpus : 
tuted "in which the voter resides" for "in which he resides" ANNOTATIONS 
in the first sentence of Subsection B. Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 


dur, 2d Elections § 360. 
29 C.J.S. Elections § 210(4). 


1-6-4.1. Repealed. 


Repeals. — Laws 2015, ch. 145, § 101 repealed. 1-6- overseas voters in general elections for state or federal of- 
4.1 NMSA 1978, as enacted by Laws 1987, ch. 327, § 9, fices, effective July 1, 2015. For provisions of former sec- 
relating to federal and state write-in absentee ballot for tion, see the 2014 NMSA 1978 on NMOneSource.com. 


1-6-4.2. Repealed. 


Repeals, — Laws 2015, ch. 145, § 101 repealed 1-6-4,.2 and overseas voters, effective July 1, 2015. For provisions 
NMSA 1978, as enacted by Laws 2003, ch, 355, § 1, relat- of former section, see the 2014, NMSA 1978 on NMOne 
ing to write-in absentee ballots, federal qualified electors Source.com. 


1-6-4.3. Third party agents collecting applications for mailed ballots. 


A. A person or organization that is not part of a government agency and that collects applica- 
tions for mailed ballots shall submit the applications to the appropriate office for filing within 
forty-eight hours of their completion or the next business day if the appropriate office is closed for 
that forty-eight-hour period. 

B. A person who collects applications for mailed ballots and fails to submit a voter's completed 
application is guilty of a petty misdemeanor. 

C. A person who intentionally alters another voter's completed application for a mailed ballot 
ig guilty of a fourth ra felony. 


History Laws 2005, ch. 270, § 41; 2007, ch. 337, § 95 The 2007 amendment, effective July 1, 2007, elimi- 
2019, ch. 212, § 63. . nated the requirement that the secretary of state estab: 

The 2019 amendment, effective April 3, 2019, bafilaeed lish procedures to ensure that absentee ballot applications 
"absentee ballots" with "mailed ballots", and provided du- can be traced to the person and organization collecting the 
ties for third party agents who collect applications for applications; provided that a person who collects absentee 
mailed ballots; and replaced "absentee. ballot. applica- ballot applications and fails to submit»a completed appli- 
tions" with "applications for mailed ballots" throughout cation is guilty of a petty misdemeanor; ces added Sub- 
the section, section C, 


1-6-5. Processing application; issuance of ballot. 


A. The county clerk shall mark each completed application for a mailed ballot with the date 
and time of receipt in the clerk's office and enter the required information in the ballot register. 
The county clerk shall then determine if the applicant is a voter and if the voter is a uniformed- 
service voter or an overseas voter. If the applicant is a uniformed-service voter or overseas voter, 
the application shall be processed pursuant to the Uniform Military and Overseas Voters Act [1- 
6B-1 through 1-6B-17 NMSA 1978]. 

B._ Ifthe applicant does not have a valid certificate of registration on file in the county, a mailed 
ballot shall not be issued and the county clerk shall mark the application "rejected", file the appli- 
cation in a separate file from those accepted and notify the applicant in writing with an explana- 
tion why the application was rejected. | 
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C. When required by federal law, if the applicant has on file with the county a valid certificate 
of registration that indicates that the applicant is a voter who is a new registrant in the state and 
who: registered by mail without submitting the required documentary identification, the county 
clerk shall notify the voter that the voter must submit with the mailed ballot a form of documen- 
tary identification from the list in Paragraph (3) of Subsection I of Section 1-4-5.1 NMSA 1978. 
The county clerk shall note on the ballot register and signature roster that the: applieapiis mailed 
ballot must be returned with the required voter identification. 

D. If the applicant has on file with the county a valid certificate of registration, the county 
clerk shall mark the application "accepted" and deliver a mailed ballot to the voter and the re- 
quired envelopes for use in returning the ballot. 

E. Upon the mailing of a mailed ballot to an applicant who is a voter, an appropriate designa- 
tion shall be made on the signature line of the signature roster next to the name of the voter. 

F. A mailed ballot shall not be delivered by the county clerk to any person other than the ap- 
plicant for the ballot. Mailed ballots shall be sent to applicants beginning twenty-eight days before 
the election. For each application for a mailed ballot received twenty-three or more days before the 
election, the county clerk shall-send either the ballot or a notice of rejection to the applicant as 
soon as practicable; provided that the ballot or a notice of rejection is sent not later than twenty- 
two days before the election. For each application for a mailed ballot received within twenty-two 
days of election day, the county clerk shall send either the mailed ballot or a notice of rejection to 
the applicant within twenty-four hours after receipt of the voter's application for a mailed ballot. 
A mailed ballot shall be requested not later than the Thursday immediately prior to the date of 
the election and shall be sent to the voter not later than the Friday immediately prior to the date 
of the election. 


History: 1958 Comp., § 3-6-5, enacted by Laws deleted "an absent uniformed services" and added "and if 


1969, ch. 240, § 181; 1971, ch. 317, § 7; 1975, ch. 255, § the voter is a uniformed-service", after voter or an over- 
87; 1977, ch. 269, § 4; 1979, ch. 378,.§ 3; 1983, ch. 232, § seas voter.", added "If the applicant is a uniformed-service 
1; 1987, ch. 327, § 10; 1989, ch. 392, § 12; 1993, ch. 314, voter or overseas voter, the application shall be processed 
§ 48; 1993, ch. 316, § 43; 1999, ch. 267, § 8; 2001, ch. 49, pursuant to the Uniform Military and Overseas Voters 
§ 1; 2001, ch. 58, § 1; 2008, ch. 355, § 4; 2003, ch. 356, § Act."; in Subsection B, after "file in the county", deleted 
19; 2003, ch. 357, § 2; 2005, ch. 270, § 43; 2007, ch. 336, "and is not a federal qualified elector or if the applicant 
§ 9; 2009, ch. 251, § 5; 2011, ch. 137, § 40; 2015, ch. 145, states that the applicant is a federal qualified elector but 
§ 44; 2019, ch. 212, § 64. the application indicates the applicant is not a federal 

Cross references: — For change of party affiliation, qualified elector"; in Subsection E, after "If the", deleted 
see 1-4-15 and 1-4-16 NMSA 1978. "county clerk finds that the applicant is a-voter other than 

The 2019 amendment, effective April 3, 2019, replaced a federal qualified elector or overseas voter" and added 
"absentee ballot" with "mailed ballot", revised notice pro- "applicant has on file with the county a valid certificate 
cedures related to acceptance and rejection of applications of registration", and after "returning the ballot.", deleted © 

. for mailed ballots, and provided additional duties for the "If the county clerk finds that the applicant is a federal 

county clerk related to delivering mailed ballots; replaced qualified elector or overseas voter, the county clerk shall 
"absentee ballot” with "mailed ballot" throughout the sec- mark the application 'accepted' and beginning forty-five 
tion; in Subsection B, after "from those accepted", added days before the election, mail to the applicant an absentee 
"and notify the applicant in writing with an explanation ballot and the required envelopes for use in returning the 
why the application was rejected"; deleted Subsection C ballot. Acceptance of an application of a federal qualified 
and redesignated former Subsections D and E as Subsec- elector constitutes registration for the election in which 
tions C and D, respectively; in Subsection C, added "When ' the ballot is to be cast. Acceptance of an application from 
required by federal law", after "form of documentary iden- an overseas voter who is not an absent uniformed services 
tification", added "from the list in Paragraph’ (3) of Sub- voter constitutes a request for changing information on 
section I of Section 1-4-5.1 NMSA 1978"; in Subsection the certificate of registration of any such voter". 
D, after "'accepted' and", deleted "beginning twenty-eight The 2011 amendment, effective July 1, 2011, re- 
days before the election", after "ballot to the voter", de- ° wrote the procedure for marking an absentee ballot at 
leted "in the county clerk's office or mail to the applicant the county clerk's office and prohibited electioneering in 
an absentee ballot", and deleted the last sentence of the county clerks' offices or at any alternate voting location, | 
subsection, which related to changing party affiliation by The 2009 amendment, effective June 19, 2009, in 
an absent voter; added new Subsection designation "E."; Subsection F, added the last sentence; in Subsection G, 
and deleted former Subsections F through Land added a deleted the second sentence which permitted a ‘voter 
new Subsection F. to be assisted in marking a ballot; and-added the last 

The 2015 amendment, effective July 1, 2015, removed sentence. 
references to federal qualified” ‘electors, overseas voters The 2007 amendment, effective April 2, 2007, in 
and uniformed-service voters and required that these - Subsection G, eliminated the requirement that absentee 
voters applications for absentee voting should be pro-.. — ballots be airmailed or electronically transmitted to ap- 
cessed pursuant to the Uniform Military and Overseas plicants temporarily domiciled inside or outside the conti- 
Voters Act; in Subsection A, after "applicant is a voter,", nental limits of the United States. 
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The 2005 amendment, effective July 1, 2005, in Sub- 
section D, provided that if the voter is a new registrant 
who registered by mail, the county clerk shall notify the 
voter that the voter must submit the required physical 
form of identification, and deleted the former provision 
that the voter must submit a copy of a current and valid 
photo identification, utility bill, bank statement, govern- 
ment check, paycheck or other government document that 
shows the name and address of the applicant; in Subsec- 
tion F, provided that it is unlawful to display the prohib- 
ited items in the alternate voting location; in Subsection 
G, deleted former provisions which provided for the es- 
tablishment of voting locations and the time of voting; in 
Subsection G, provided that absentee ballots may be elec- 
tronically transmitted to applicants; changed the deadline 
for sending ballots from Thursday to Friday; deleted: the 
former provisions in Subsection J, which provided for the 
acceptance of absentee ballots by the county clerk from 
absent uniformed services voters or overseas voters; in 
Subsection I, provided that the notice must be provided 
at least ten days before early voting begins; and added 
Subsection J to provide that the secretary of state shall 
establish procedures for the submittal, when required by 
federal law, of required voter identification with mailed-in 
absentee ballots. 

The 2003 amendment, effective June 20, 2003, added 
a new Subsection D and redesignated the remaining sub- 
sections; rewrote Subsection E, inserting the second sen- 
tence, rewrote the last two sentences in Subsection F, and 
rewrote Subsection G, adding the third, fourth, and fifth 
sentences. 

The 2001 amendment, effective June 15, 2001, in Sub- 
section F, moved "on an electronic voting machine" from 
preceding "at an alternate location" to preceding "at the 
county clerk's office" and inserted "; provided, a county 
clerk may allow an absent voter to vote on an electronic 
voting machine beginning on the fortieth day before the 
election". 

The 1999 amendiant, effective June 18, 1999, 
substituted "marking and delivery" for "making and 
delivery" in the section heading; in Subsection D, sub- 
stituted "If the county clerk finds that the applicant is" 
for "If the applicant is determined to be", inserted "an 
absentee ballot to the voter in the county clerk's office" 
in the first sentence and made a similar insertion in 
the last sentence, and substituted "has been provided or 


1-6-5.1. Repealed. 


Repeals, — Laws 2016, ch. 145, § 101 repealed 1-6-5.1 ° 


NMSA 1978, as enacted by Laws 1991, ch: 105, § 10, re- 
lating to absentee ballot distribution to federal qualified 


1-6-5.2. Repealed. 


Repenle. — Laws 1999, ch. 267, § 36 repealed 1- 6- 5. 2 
NMSA.1978, as enacted by Laws 1991, ch. 105, § 11, giving 
the secretary of state emergency authority to prescribe by 
ee titers to prevent the New Mexico national 


1-6-5.3. Repealed. 


Repeals, — Laws 2011, ch. 137, § 110 repealed 1-6-5.3 
NMSA 1978, as enacted by Laws 1999, ch. 267, § 2;relat- 


ing to secretary of state's emergency authority, effective 


ABSENTEE VOTING 
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mailed" for "has been sent" in thelast sentence; in Sub- 
section E, deleted "in the courthouse" following "secre- 
tary of state" in the first sentence, and deleted "upon 
the execution with the county clerk of an affidavit for 
assistance stating therein that the voter meets at least 
one of the conditions for receiving such assistance as 
is set forth by the provisions of Section 1-12-12 NMSA 
1978" at the end of the last sentence; added Subsection 
F, and redesignated the subsequent subsections accord- 
ingly; inserted "by the county clerk" in Subsection H; 
and added Subsection J. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "certificate" for "affidavit" in Subsection B. 


ANNOTATIONS 


-Absentee ballots taken on weekend valid. — The 
taking of absentee ballots on a weekend by the county 
clerk is a technical irregularity which does not threaten 
the purity of the electoral process; therefore, the trial 
court erred in invalidating these votes. Kiehne v. Atwood, 
1979-NMSC-098, 93 N.M. 657, 604 P.2d 123. 

Delivery by agent does not void ballot. — Deliv- 
ery of the completed ballots by an agent of the voters to 
the. county clerk's office, standing alone, is not a suffi- 


cient deviation from the provisions of the absentee voter 


laws to void the votes in question. Kiehne v. Atwood, 
1979-NMSC-098, 93 N.M. 657, 604 P.2d 128. 

Mere technical irregularities do not void election. 
— An election will not be disturbed by reason of technical 
irregularities in the manner of conducting it or of making 
the returns thereof, especially in the absence of pleading 
and proof that the result was thereby changed or at least 
made uncertain. Kiehne' v. Atwood, 1979-NMSC-098, 93 
N.M. 657, 604 P.2d 123. 

Assistance of voter by candidate's wife not viola- 
tion. — When the wife of a candidate assisted a voter in 
casting her ballot and there is no claim or proof of any 
undue influence or other wrongdoing on the part of the 
candidate's wife except that she simply helped the voter 
in casting her ballot, there is no violation of election law. 
Kiehne v. Atwood, 1979-NMSC- 098, 93 N.M. 657, 604 P.2d 
123. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections § 361, 

29 C.J.S. Elections § 210(6). 


electors ‘and overseas voters, effective July 1, 2015: For 
provisions of former section, see the 2014 NMSA 1978 on 
NMOneSource.com. : 


guard and reserve units from being technically disenfran- 
chised when called to active duty, effective June 18, 1999. 
For provisions of former section, see the 1998 NMSA 1978 
on NMOneSource.com. 


July 1, 2011, For provisions of former section, see the 2010 
NMSA 1978 on NMOneSource.com, 
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1-6-5.4. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 1-6-5.4 2019. For provisions of former section, see the 2018 NMSA 
NMSA 1978, as enacted by Laws 1999, ch. 267, § 3, relat- 1978 on NMOneSource.com. 
ing to security, counting and canvassing, effective April 3, 


1-6-5.5. Repealed. 


Repeals. — Laws 2011, ch. 137, § 110 repealed 1-6-5.5 workers, effective July 1, 2011. For provisions of former 
NMSA 1978, as enacted by Laws 2008, ch. 357,.§ 4, relat- section, see the 2010 NMSA 1978 on NMOneSource.com, 
ing to early voting, alternative voting locations and poll 


1-6-5.6.. Early voting; alternate voting locations; procedures. 


The county clerk shall: 

A. ensure that voters have adequate access to early voting in the county, taking into consider- 
ation population density and travel time to the location of voting; 

B. ensure that early voters are not allowed to vote in person on election day; 

C. ensure that adequate interpreters are available at alternate voting locations in those 
precincts having a majority of qualified electors who are part of a recognized language! minor- 
ity; and 

D. based on rules adopted by the secretary of state, allow for mobile alternate voting gas 
that may be set up temporarily in specified precincts of the county during the period when early 
voting is allowed at alternate voting-locations. 


History: Laws 2003, ch. 357, § 6; 2005, ch. 270, § 45; The 2009 amendment, effective June 19, 2009, after 
2007, ch. 198, § 1; 2009, ch. 251, § 7; 2011, ch. 187, § 41; "rural areas of the state", added the remainder of the sen- 
2019, ch. 212,865. . tence and deleted former Subsection E, which provided for 

The 2019 amendment, effective April 3, 2019, re- alternative early voting locations on Indian nation, tribal 
moved the rural area limitation for mobile alternate vot- or pueblo land. 
ing locations; in Subsection A, after "adequate access to", The 2007 amendment, effective June 15, 2007, added 
deleted "alternate voting locations for"; and in Subsection Subsection E. 

D, after "mobile alternate voting locations", deleted "in ru- The 2005 amendment, effective July 1, 2005, added 
ral areas". Subsections C and D, 


> 


The 2011 amendment, effective July 1, 2011, required 
county clerks rather than the secretary of state to admin- 
ister the duties imposed by this section. 


1-6-5.7. Early voting; use of absentee voting procedures; county clerk's 
office; alternate voting locations. 


A. Commencing on the twenty-eighth day preceding the election during the regular hours and 
days of business at the county clerk's office and from 10:00 a.m. to 6:00 p.m. on the Saturday im- 
mediately prior to the date of the election, early voting shall be conducted in each office of the 
county clerk; provided that: 

(1) when marking a ballot in person at the county clerk's office, the voter shall provide 
the required voter identification to the county clerk or the clerk's authorized representative. If the 
voter does not provide the required voter identification, the voter shall be allowed to vote on a pro- 
visional ballot. If the voter provides the required voter identification, the voter, after subscribing 
an application for an absentee ballot, shall be allowed to vote by inserting the ballot into an optical 
scan tabulator certified for in-person absentee voting at the county clerk's office. The county clerk 
or the clerk's authorized representative shall make an appropriate designation indicating that the 
voter has voted. In marking the ballot, the voter may be assisted pursuant to the provisions of Sec- 
tion 1-12-15 NMSA 1978; 

(2) the act of marking the ballot in the office of the county clerk shall be a convenience to 
the voter in the delivery of the ballot and does not make the office of the county clerk a polling 
place subject to the requirements of a polling place in the Election Code; and 
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(3) if the county clerk establishes an additional alternate voting location near the clerk's 
office, ballots may be marked in person at that location during the regular hours and days of busi- 
ness beginning on the twenty-eighth day preceding the election and during the hours for voting 
at alternate voting locations commencing on the third Saturday prior to the election through the 
Saturday immediately prior to the election. The additional alternate voting location may be oper- 
ated by the county clerk and the county clerk's staff. 

B. Commencing on the third Saturday prior to a statewide election and ending on the Satur- 
day immediately prior to the date of the election, an early voter may vote in person on a voting 
system at alternate voting locations that may be established by the county clerk; hnnovicies that: 

(1) the county clerk shall establish: 

' (a) in counties with more than ten thousand voters, not fewer than one altenhaté vot- 
ing location; 
(b) in counties with more than od pao voters, not fewer an four alternate 
voting locations; and 
(ec) in counties with more ios one hundred fifty thousand voters, ba eset than fit 
teen alternate voting locations; and — 

(2) not later than ninety days before each statewide eléction, the county clerk shall’ post 
the location and hours of operation for early voting locations in the county, which shall open no 
earlier than 7:00 a.m. and shall close no later than 9:00 p.m. Within ninety days of a statewide 
election, a county clerk may not modify the location or hours of operation of early voting locations 
except with the written approval of the secretary of state and upon posting the approved changes. 
Early voting locations shall be open each day of early voting for at least eight consecutive hours. 
Alternate voting locations may be closed Sundays and Mondays during the early voting period, 

C. Each early voting location shall comply with the following provisions, unless the county 
clerk receives a written waiver from the secretary of state specifying the location and specific pro- 
vision being waived: 

(1) have ballots available for voters from every precinct in the county; 

(2) have at least one optical scan tabulator programmed to read every ballot style in the 
county; 

(3) have at least one voting system available to assist disabled voters to cast and record 
their votes; 

(4) have a broadband internet connection; 

(5) have sufficient ‘spaces for at least five voters ‘to simultaneously and. privately mark 
their ballots, with at least one of those spaces wheelchair-accessible; 

(6) have a secure area for storage of pre-printed ballots or for storage of a paper ballot 
stock and a system designed to print ballots at a polling location; and 

_ (7) bein a location that is accessible and compliant with the requirements. of the federal 
Americans with Disabilities Act of 1990. 

D. When voting at an early voting location, the feta shall provide the required voter jidentifi- 
cation to the election board, county clerk or the clerk's authorized representative. If the voter. does 
not provide the required voter identification, the voter shall be allowed to vote on a provisional 
ballot. If the voter provides the required voter identification, the voter shall be allowed to vote af- 
ter subscribing an application to vote on a form approved by the secretary of state or its electronic 
equivalent approved by the voting system certification committee, The county clerk or the clerk's 
authorized representative shall make an appropriate designation on the signature roster or regis- 
ter next to the voter's name indicating that the voter has voted early. |... 


¥ 


History: Laws 2005, ch, 270, § 40; 2009, ch. 251, § 8; day preceding the election during the regular hours and 


2011, ch. 187, § 42; 2019, ch. 212, § 66. days of business at the county clerk's office and from 

Cross references. — For the federal Americans with 10:00 a.m. to 6:00 p.m. on the Saturday immediately prior 
Disabilities Act of 1990, see titles 29; 42 and 47 of the US: to the date of the election", and after "county clerk;", de- 
Code. leted "and at such alternate voting locations as may be 

The 2019 amendment, effective April 3, 2019, revised established by the county clerk", added Paragraphs A(1) 
the period during which early voting is allowed; deleted through A(8); in Subsection B, added "Commencing on the 
former Subsection A and redesignated former Subsection third Saturday prior to a statewide election and ending 
B as Subsection A; in Subsection A, after the subsection on the Saturday immediately prior to the date of the elec- 
designation, added "Commencing on the twenty-eighth tion, an early voter may vote in person on a voting system 
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at alternate voting locations that may be established by 
the county clerk; provided that:", and redesignated for- 
mer Paragraphs B(1) through B(3) as Subparagraphs B(1) 
(a) through B(1)(c), respectively, former Subsection C as 
Paragraph B(2), and former Subsections D and E as Sub- 
sections C and D, respectively; in Paragraph B(2), after 
“operation for", deleted "alternate" and added "early", af- 
ter "operation of", deleted "alternate" and added "early", 
and after "secretary of state", deleted "Alternate" and 
added "and upon posting the approved changes. Early"; in 
Subsection C, in the introductory clause, "after "Each", de- 
leted "alternate" and added "early"; and in Subsection D, 
after "identification to the", added "election board", and af- 
ter "secretary of state", added "or its electronic equivalent 
approved by the voting system certification committee". 


ELECTIONS 1-6-6 


The 2011 amendment, effective July 1, 2011, elimi- 
nated the requirement that the county clerk in class A 
counties establish alternate voting locations; required 
county clerks to establish the number of alternate voting 
locations that is specified in this section for the number 
of voters in the county; and required county clerks to pro- 
vide for the storage of preprinted ballots and paper ballot 
stock and to provide a system to print ballots at polling 


locations. 


The 2009 amendment, effective June 19, 2009, in Sub- 
section A, after "prior to an election", added "and ending 
on the Saturday immediately preceding the election"; in 
Subsection B, deleted the former last sentence that pro- 
vided for the times and days for early voting alternative 
locations; and added Subsections C and D. 


1-6-5.8. Early voting; Native American early voting locations. 


A county clerk shall provide at least one alternate voting or mobile alternate voting location on 
Indian nation,-tribal or pueblo land when requested by the Indian nation, tribe or pueblo in the 


county; provided that: 


A. the Indian nation, tribe or ‘pueblo. submits a written request to the county clerk no later 
than the first Monday in November of each odd-numbered year; 

B. the alternate voting or mobile alternate voting location may operate for less than the full 
early voting period, to be decided upon between the Indian nation, tribe or pueblo and the county 


clerk; 


C. any voter of the county shall have access, to and be permitted to vote at the alternate voting 


or mobile alternate voting location; 


D. the location of the alternate voting or mobile alternate voting location on Indian nation, 
tribal or pueblo land conforms to. the requirements for alternate voting locations, except as speci- 


fied in this section; 


E. the county clerk provides federally mandated language translators at the alternate voting 


or mobile alternate voting locations; 


F. the Indian nation, tribe or pueblo provides the facility and services for the alternate voting 


or mobile alternate voting location; and 


G. the costs of voting equipment and personnel for the alternate voting or mobile alternate vot- 
ing locations on Indian nation, tribal or pueblo land pursuant to this section are reimbursed to the 


county by the secretary of state. 


History: Laws 2009, ch. 251, § 2; 2019, ch. 212, § 67. 
The 2019 amendment, effective April 3, 2019, allowed 
any voter of the county to have access and be permitted 


1-6-6, Ballot register. 


to vote at an alternate voting location located on Indian 
land; and deleted former Subsection Cc and added a new 
Subsection C. 


A. For each statewide election, the county clerk shall keep an "absentee ballot register", in 


which the county clerk shall enter: 


(1) the name and address of each absentee ballot applicant; 

(2) the date and time of receipt of the application; 

(3) whether the application was accepted or rejected; 

(4) the date of issue of an absentee ballot at an early voting location or the mailing of an 


absentee ballot to the applicant; 
(5) the applicant's precinct; 


(6) whether the = idence is a voter and whether the voter i is a uniformed-service voter or 


an overseas voter; © 


(7) whether the voter is required to submit documentary identification pursuant to Sec- 


tion 1-6-5 NMSA 1978; and 
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(8) the date and time the completed mailed ballot was received from the voter by the 
county clerk or the absent voter registered a ballot early in person in the county clerk's office or at 
an alternate location. 

B. For each special election, the county clerk shall keep a "mailed ballot register", in which the 
county clerk shall enter: 

(1) the name and address of each voter to whom a mailed ballot was sent; 

(2) the date of mailing of a mailed ballot to the voter; 

(3) the applicant's precinct; 

(4) whether the voter is a uniformed-service voter or an overseas voter; 

(5) whether the voter is required to submit a documentary identification pursuant to Sec- 
tion 1-6-5 NMSA 1978; and 

(6) the date and time the completed mailed ballot was received from the voter by the 
county clerk. 

C. Each ballot register is a public record open to public inspection in the county clerk's office 
during regular office hours. The county clerk shall have an updated ballot register available for 
public inspection Monday through Friday during regular office hours. 

D. The county clerk shall deliver to the absent voter election board on election day a complete 
list of all absentee ballot applicants and early voters with applicable information shown in the ab- 
sentee ballot register for each applicant and early voter up to 6:00 p.m. on the Saturday preceding 
a statewide election. The county clerk shall deliver a signature roster containing the same infor- 
mation as the lists to the absent voter election board. 

E. Upon request, the county clerk shall transmit to the county chair of each of the political 
parties participating in a partisan election in the county a complete copy of entries made in the 
absentee ballot register. Such transmissions shall be made once each week beginning four weeks 
immediately prior to the election. A final copy shall be transmitted on the Saturday immediately 
following the election. 

F. If the county clerk has available the technology to do so, at the request of a candidate or 
chair of a political party of the county, the county clerk shall electronically transmit to the can- 
didate or chair via the internet the information, when updated, on the absentee ballot register 
indicating voters who have requested absentee ballots, returned their absentee ballots or voted 
early in person. 


History: 1953 Comp., § 3-6-6, enacted by Laws beginning to "the county clerk"; after "either the ballot”, 
1969, ch. 240, § 132; 1975, ch. 255, § 86; 1977, ch. 269, deleted “if it is within twenty-eight days of election day"; 
§ 5; 1981, ch. 150, § 3; 1987, ch. 249, § 19; 1999, ch. 267, and after "rejection to the applicant", added the. remain- 
§ 9; 2001, ch. 105, § 1; 2003, ch. 356, § 21; 2003, ch. 357, der of the sentence; and in Subsection E, at the beginning 
§ 3; 2009, ch. 251, § 9; 2015, ch. 145, § 45; 2019, ch. 212, of the first sentence, added "Upon request". 

§ 68. The 2003 amendment, effective June 20, 2003, in 

The 2019 amendment, effective April 3, 2019, pro- Subparagraph A(6), deleted "citizen" following "overseas"; 
vided additional duties for the county clerk related to inserted Subparagraph A(7); redesignated former A(7) as 
mailed ballots, and replaced “precinct board" with "elec- A(8); in Subsection B, inserted “if it is within twenty-eight 
tion board"; in Subsection A, in Paragraph A(4), after days of election day";inserted "and early voters" follow- 
"absentee ballot", deleted "in the county clerk's office or ing "ballot applicants"; in Subsection D, substituted "and 
at an alternate" and added “at an early voting", in Para- early voter up to 6:00 p.m. on the Saturday" for "up to 
graph A(8), after "completed", deleted “absentee” and 5:00 p.m. on the Thursday"; in Subsection E, substituted 
added "mailed", and after "absent voter", added “regis- "Saturday" for "Friday" in the second sentence; and added 
tered a ballot"; deleted former Subsection B and added a Subsection F. 
new Subsection B; and in Subsection D, replaced "precinct The 2001 amendment, effective June 15, 2001, in- 
board" with "election board" throughout the subsection. serted the second sentence of Subsection C, which dis- 

The 2015 amendment, effective July 1, 2015, required cusses absentee ballot register availability to the pub- 
the county clerk to include in the absentee ballot regis- lic. 
ter whether the applicant is a uniformed-service voter The 1999 amendment, effective June 18, 1999, in 
and deleted the requirement to include a federal! qualified Subsection A, deleted "county" preceding "address" in 
elector in the absentee ballot register; and in Paragraph Paragraph (1), substituted "issue of an absentee ballot in 
(6) of Subsection A, after "applicant is a voter", deleted the county clerk's office or at an alternate location or the 
"a federal qualified elector" and added "and whether the mailing" for "delivery or mailing" in Paragraph (4), and 
voter is a uniformed-service voter". added the language beginning " or the absent voter voted" 

The 2009 amendment, effective June 19, 2009, in . in Paragraph (7); and, in Subsection D, substituted ““ab- 
Subsection B, at the beginning of the paragraph, deleted sent voter precinct" for "absentee board" and "5:00 p.m. 
"Within twenty-four hours after receipt of a voter's ap- on the Thursday preceding" for "noon of the day pre- 
plication for an absentee ballot"; added the first sentence; ceding" in the first sentence and "absent voter precinct 
added the language in the second sentence from the board" for "absentee board" in the second sentence. 
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1-6-7. Repealed. 


Repeals. — Laws 2009, ch. 251, § 13 repealed 1-6-7 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 133, re- 


For provisions of former section, see the 2008 NMSA 1978 
on NM OneSource. com. 


lating to form of absentee ballots, effective June 19, 2009. 


1-6-8. Mailed ballot envelopes. 


A. The secretary of state shall prescribe the form of, procure and distribute to each county 
clerk a supply of: 

(1) official inner envelopes for use in sealing the completed mailed ballot; 

(2) official mailing envelopes for use in returning the official inner envelope to the county 
clerk, which shall be postage-paid; provided that only the official mailing envelope for absentee 
ballots in a political party primary shall contain a designation of party affiliation; 

(3) mailed ballot instructions, describing proper methods for completion of the ballot and 
returning it; and 

(4) official transmittal envelopes for use by the county clerk in sending mailed ballot ma- 
terials. 

B. Official transmittal envelopes and official mailing envelopes for transmission of mailed bal- 
lot materials to and from the county clerk and voters shall be printed in black in substantially 
similar form, All official inner envelopes shall be printed in black. 

C, The reverse of each official mailing envelope shall contain a form to be executed by the voter 
completing the mailed ballot. The form shall identify the voter and shall contain the following 
statement: "I have not and will not vote any other ballot in this election". The official mailing en- 
velope shall contain a space for the voter to record the voter's name, registration address and year 


of birth. The envelope shall have a security flap to cover this information. 


History: 1953 Comp., § 3-6-8, enacted by Laws 
1969, ch. 240, § 184; 1977, ch. 269, § 6; 1983, ch. 232, § 
2; 1987, ch. 327, § 11; 1993, ch. 20, § 2; 1997, ch. 201, § 
2; 1999, ch. 267, § 11; 2005, ch. 270, § 46; 2008, ch. 59, § 
6; 2015, ch. 145, § 46; 2019, ch, 212, § 69. 

Cross references. — For the federal Uniformed and 
Overseas Citizens Absentee Voting Act, see 42 US. CS. § 
1973ff et seq. 

The 2019 amendment, effective April 3, 2019, changed 

"absentee ballot" to mailed ballot", revised the form to be 
executed by the voter completing the mailed ballot, and 
removed a provision prohibiting compensation or reward 
for giving or withholding a vote; in Subsection A, Para- 
graph A(2), after "county clerk,", added "which shall be 
postage-paid"; and in Subsection C, after the first occur- 
rence of "I", added "have not and", after "will not vote", 
deleted "in this election" and added "any", after "other", 
deleted "than by the enclosed", and after "ballot", deleted 
"I will not receive.or offer any compensation or reward for 
giving or withholding any vote" and added "in this elec- 
tion". 

The 2015 amendment, effective July 1, 2015, removed 
the requirement that absentee ballot envelopes must. be 
printed in the form prescribed by the federal Uniformed 


and Overseas Citizens Absentee Voting Act; in Subsec- 
tion B, deleted "Official transmittal envelopes and official 
mailing envelopes for transmission of absentee ballot ma- 
terials to and from the county clerk and federal qualified 
electors shall be printed in the form prescribed by the 
federal Uniformed and Overseas Citizens Absentee Vot- 
ing Act." 

The 2008 amendment, effective May 14, 2008, in Sub- 
section D, deleted "unique identifier" and required the 
mailing envelop to contain space for the voter's name and 
registration address. 

The 2005 amendment, effective July 1, 2005, added 
Subsection D to provide that the official mailing envelope 
shall contain a space for the voter's unique identifier, year 
of birth and name and have a flap to cover that informa- 
tion, 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "voter" for "person" twice in Subsection C. 

The 1997 amendment, effective June 20, 1997, ade 
the language beginning "provided, the official mailing" a 
the end of Paragraph A(2). 

The 1993 amendment, effective June 18, 1993, deleted 
"under oath" following "executed" in the first sentence of 
Subsection C, 


1-6-9. Mailed ballots; manner of voting; delivery methods. 


A. When voting a mailed ballot, the voter shall secretly mark the mailed ballot in the manner 
provided in the Election Code for marking paper ballots, place it in the official inner envelope and 
securely seal the envelope, The voter shall then place the official inner envelope inside the official 
mailing envelope and securely seal the envelope. The voter shall then complete the form on the 
reverse of the official mailing envelope, which shall include a statement by the voter under penalty 
of perjury that the facts stated in the form are true and the voter's name, registration address and 
year of birth. The voter or another person authorized by law shall then return the official mailing 
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envelope containing the voted ballot to the county clerk of the voter's county of residence. If re- 
turned by a person other than the voter, the official mailing envelope shall contain the signature, 
printed name and relationship to the voter of the person returning the ballot. — 

B. The official mailing envelope may be returned by mail using the United States postal ser- 
vice. The secretary of state shall implementa free-access tracking system for each voter to be able 
to see the status of the voter's mailed ballot while en mote to the voter as well as when returned 
to the county clerk. 

C. The official mailing envelope may be returned using a “seat delivery service; provided 
that unless the secretary of state has approved the use of a specific commercial delivery. service, 
the voter shall be responsible for the costs of delivery by means of such service. 

D. The official mailing envelope may be returned in person to the office of the county clerk or to 
an alternate voting location, mobile alternate voting location or election day voting location. 

E. The official mailing envelope may be returned by depositing the official mailing envelope 
in a secured container made available by the county clerk to receive uOlaC mailed ballots for that 
election; provided that: 

(1) the location of the sdatednors afd the days an times the pon taivens will be available 
to receive ballots are posted by the county clerk at least ninety Sik before a statewide election or 
forty-two days before a‘special election; 

(2) the location of a secured container is considered a polling place for purposes of election- 
eering too close to the polling place in violation of Section 1-20-16 NMSA 1978; 

(3) all secured containers shall be monitored by video surveillance cameras and the video 
recorded by that system shall be retained by the county clerk as a record related to voting pursu- 
ant to the provisions of Section 1-12-69 NMSA 1978; 

(4) signage at the location of a secured container shall inform voters and those dropping 
off ballots at the location: | 

(a) that it is a violation of law for any person who is not an immediate family member 
to collect and deliver a ballot for another person; 

(b) that electioneering is prohibited within one hundred feet of the secured container; 
and 

nhc) of the dates and approximate time the ballots will be collected; and 

: (5) at least once a day, the county clerk or a full-time deputy county clerk shall collect.the 
ballots from the secured containers, register the date and time stamp on. each official mailing en- 
velope and identify the location of the secured container in the ballot register. 


~ History: 1953 Comp., § 3-6-9, enacted by Laws absentee voting procedures by federal qualified electors 
1969, ch. 240, § 135; 1977, ch. 269, § 7; 1979, ch. 57, § 1; and overseas voters. . 
1983, ch. 232, § 3; 1987, ch. 327, § 12; 1991, ch. 105, § The 2009 amendment, effective June 19, 2009, in 
12; 1993, ch. 20, § 3; 1999, ch. 267, § 12; 2008, ch. 355,§ Subsection A, at the beginning of the first sentence, added 
6; 2005, ch.. 270, § 47; 2008, ch. 59, § 7; 2009, ch. 251, § "Except as provided in Subsection B of this section or Sec- 
10; 2015, ch. 145, § 47; 2019, ch. 212,§ 70. © tion 1-6-5.7 NMSA 1978" and added the last sentence; in 
‘Cross references, — For defihition of person autho-' | Subsection B, after "mailing envelope or" added "in accor- 
rized to administer oaths, see 1-1-17 NMSA 1978. dance with Subsection C of this section" and deleted. the 
The 2019 amendment, effective April 3, 2019, revised former last sentence that provided for delivery or mailing 
the procédures related to mailed ballots; in the section of the official mailing envelope; and added Subsection C. 
heading, after the section number, added "Mailed bal- The 2008 amendment, effective May 14, 2008, in Sub- 
lots", and deleted, "alternate"; deleted "Except as provided section A, deleted "unique-identifier" and added "registra- 
in Section 1-6-5 or Section 1-6-5.7 NMSA 1978, a person tion address", 
voting pursuant to the Absent Voter Act"; added new sub- The 2005 amendment, effective July 1, 2005, in Sub- 
section designation "A."; in Subsection A, added "When? section A, provided that the form on the mailing envelope 
voting a mailed ballot, the voter", and after "address and shall include’ the voter's name, year of birth and unique 
year of birth.", deleted "Voters shall either deliver or mail identifier. 
the official mailing envelope to the county clerk of their The 2008 amendment, effective June 20, 2003, in the 
county of residence" and added the remainder of the sub- first sentence of Subsection B, inserted "and overseas vot- 
section; and added Subsections B through E. ers" following "Federal qualified electors" and "or elec- 
The 2015 amendment, effective July 1, 2015, removed tronically transmit the absentee ballot" following "mail- 
procedures for absentee voting by federal qualified elec- ing envelope". 
tors and overseas voters; deleted the subsection desig- The 1999 amendment, effective June 18, 1999, made 
nation from. Subsection, A, after "Except as “provided i in", stylistic changes in Subsection A, 
deleted "Subsection B of this", and after "Section", added The 1998 amendment, effective June 18, 1993, sub- 
bat 6-5"; and deleted Subsections B and C, relating to stituted the language beginning "which shall include" for 
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"and have his signature witnessed by another registered subscribe and swear to it before a person authorized to 
voter or subscribed and sworn to before a person autho- administer oaths". . 
rized to administer an oath" at the end of the last sen- 
tence in Subsection A. ANNOTATIONS 
The 1991 amendment, effective April 2, 1991, in Sub- Am. Jur, 2d, A.L.R. and C.J.S. references. — 26 Am. 
section A, substituted "The voter" for "He" at the begin- Jur, 2d Elections § 361. 
ning of the second sentence and rewrote the third sen- 29 C.J.8, Elections § 210(7). 
tence which read "The person voting shall then fill in the 
form on the reverse of the official mailing envelope and 
1-6-9.1. Repealed. 1 
Repeals. — Laws 2011, ch. 137, § 110 repealed 1-6-9.1 For provisions of former section, see the 2010 NMSA 1978 
NMSA 1978, as enacted by Laws 1991, ch. 105, § 13, relat- on NMOneSource.com. 


ing to voting by electronic ballot, effective July 1, 2011. 


1-6-9.2.. Preparation of electronic voting machines. 


A. Beginning ten days before an electronic voting.machine is issued for absentee voting, the 
county clerk may begin to prepare, inspect and seal the voting machine in accordance with Sec- 
tion 1-11-6 NMSA 1978. . 

B. At least one day before an electronic voting machine is used for absentee voting, the county 
clerk shall certify to the secretary of state and the county chair of each political party igs 7s 
on the ballot the type and serial number of each voting machine to be used, 


History: Laws 1999, ch, 267, § 1; 2011, ch. 137, § 43. accordance with Section 1-11-6 NMSA 1978 ten days be- 
The 2011 amendment, effective July 1, 2011, required fore a machine is issued for absentee voting. 
county clerks to begin to prepare voting machines in 


1-6-10. Receipt of mailed ballots by clerk. 


A. The county clerk shall mark on each completed official mailing envelope the date and time 
of receipt in the clerk's office, record this information in the absentee or mailed ballot register 
and safely keep the official mailing envelope unopened in a locked and number-sealed ballot box 
until it is delivered to the proper election board, counted in the county canvass or canceled and 
destroyed in accordance with law. 

B. In a statewide election, if the unopened official mailing envelope is received by the county 
clerk from an election board before the absent voter election board. has adjourned, the unopened 
official mailing envelope shall be logged and transmitted to the absent voter election board to be 
tallied immediately. If the unopened official mailing envelope is received by the county clerk from 
an election board after the absent voter election board has adjourned, the unopened official, mail- 
ing envelope shall be logged and transmitted to be tallied and included in the canvass report: of 
that county for the appropriate precinct. 

C. Completed official mailing envelopes shall be accepted until 7:00 p.m. on election day. 

D. Any completed official mailing envelope received after that time shall not be qualified or 
opened but shall be preserved by the county clerk for the applicable retention period provided in 
Section 1-12-69 NMSA 1978. The county clerk shall report the number of late ballots from voters, 
uniformed-service voters and overseas voters and report the number from each category to date on 
the final absentee ballot report and as part of the county canvass report. If additional late ballots 
are received, the county clerk shall update the number of late ballots from each category to the 
secretary of state. 


History: 1953 Comp., § 3-6-10, enacted by Laws For handling of absentee ballots by absent voter elec- 


1969, ch. 240, § 186; 1975, ch. 255, § 88; 1981, ch. 150, § tion boards, see 1-6-14 NMSA 1978. 
4; 1983, ch. 232, § 4; 1989, ch. 392, § 13; 1999, ch. 267, § The 2019 amendment, effective April 3, 2019, changed 
14; 2005, ch. 270, § 48; 2007, ch. 336, § 10; 2011, ch. 187, "absentee ballots" to "mailed ballots", changed "precinct 
§ 44; 2015, ch. 145, § 48; 2019, ch, 212, § 71. board" to "election board", and revised the procedure for 
Cross references, — For absentee ballot register, see receiving mailed ballots; in the section heading, deleted 
1-6-6 NMSA 1978, "absentee" and added "mailed"; in Subsection A, after 
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"delivered to the", deleted "absent voter precinct" and numbers of late ballots from voters", added "uniformed- 
added "proper election", after "board,", added "counted in service voters and", and after "overseas. voters", deleted 
the county canvass", after "or", deleted "until it is"; added "and federal qualified electors", 
a new Subsection B and redesignated former Subsection ~ The 2011 amendment, effective July 1, 2011, elimi- 
B as Subsection C; in Subsection D, after "shall not be", nated the requirement that county clerks or absent voter 
deleted "delivered to the absent, voter precinct board" precinct boards accept mailing envelops from precincts 
and added "qualified or opened", after "preserved by the and required county clerks to prepare unused ballots for 
county clerk", deleted "until the time for election contests delivery to precinct boards as an alternative to destroying 
has expired. In the absence ofa restraining order after ex- the ballots. 
piration of the. time for election contests, the county clerk The 2007 amendment, effective April 2, 2007, autho- 
shall destroy all late official mailing envelopes without rized the county clerk to accept completed official mailing 
opening or permitting the contest to be examined, cast, envelopes from precincts within the county. 
counted or canvassed. Before their destruction" and added The 2005 amendment, effective July 1, 2005, in Sub- 
"for the applicable retention period provided in Section 1- section A, deleted the former reference to the exception in 
12-69 NMSA 1978", after "The county clerk shall", deleted ~ Section 1-6-14(H) NMSA 1978 and the former reference 
"count" and added "report", and after “each category", to the delivery of the ballot box on election day to the pre- 
added "to date on the final absentee ballot report and as cinct board; and in Subsection B, provided that the absent 
part of the county canvass report. If additional late bal- _—_; voter precinct board shall accept envelopes from precincts 
lots are received, the county clerk shall update the num- within the county of the voters who turned in their absen- 
ber of late ballots from each category"; and'deleted former ~ tee ballots at their precinct by the close of polls on election 
Subsection C, which related to the county clerk recording day, 
the number of unused ballots and therdestruction of those The 1999 amendment, effective June 18, 1999, substi- 
ballots. ‘tuted "and number-sealed ballot box, except as provided 
The 2015 amendment, effective July 1, 2015, removed in Subsection H of Section 1-6-14 NMSA 1978, until it is 
the reference to "federal qualified electors" and added delivered on election:day tothe proper absent voter pre- 
"uniformed-service voters" in the provision that requires cinct board" for "ballot box until it is delivered on election 
the county clerk to count and report the number of late day to the proper precinct board" in Subsection A. 


ballots from these voters; and in Subsection B, after "the 


1-6-10.1. Absentee ballot; delivery to county clerk. 


A. Avoter, caregiver to that,voter or member of that voter's immediate family may deliver that 
voter's absentee ballot to the county clerk in person or by mail; provided that the voter has sub- 
scribed the official mailing envelope of the absentee ballot. 

B., As used in this section, "immediate family" means the spouse, snaldten, Parente or siblings 
of a voter. 7 


History: Laws 2008, ch, 357, § 5; 2005, ch. 270, § 49; The 2005 amendment, effective July.1, 2005, required 
2019, ch, 212, § 72. the voter to subscribe the outer envelope of the absentee 
The 2019 amendment, effective April 3, 2019, defined ballot. 
"immediate family" as used in this section; and added 
Subsection B. 


1-6-10.2. Repealed. 


Repeals. — Laws 2007, ch. 336, § 20 repealed 1-6-10.2 April 2, 2007. For provisions of former section, see. the 
NMSA 1978, as enacted by Laws 2008, ch, 378, § 1, re- 2006 NMSA 1978 on NMOneSource.com. 
lating to absentee voter returns and reporting, ‘effective 


1-6-11. Delivery of absentee ballots to absent voter precincts. 


A. Beginning on the Thursday immediately preceding election day, the county clerk may de- 
liver to the special deputy county clerk for delivery to the absent voter precinct board [election 
board] the absentee ballots received prior to the delivery day. The special deputy county clerk 
shall issue a receipt for all ballots delivered for the county clerk and shall observe the listing of 
the names on the official mailing envelopes in the signature rosters. The special deputy county 
clerk shall then obtain a receipt executed by the presiding judge and ‘each election judge and shall 
return the receipt to the county clerk for filing. The receipts shall specify the number of envelopes 
received by the special deputy county clerk from the county clerk for the absent voter precinct 
and the number of envelopes received by the absent voter precinct board [election board] from the 
special deputy county clerk. 
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B. On election day, the county clerk shall deliver all absentee ballots not yet delivered to the 
absent voter precinct board [election board] but received prior to 7:00 p.m. on election day to the 
special deputy county clerks for delivery to the absent voter precinct boards [election boards]. The 
special deputy county clerk shall issue a receipt for all ballots delivered for the county clerk and 
shall observe the listing of the names on the official mailing envelope in the signature rosters. The 
special deputy county clerk shall then obtain a receipt executed by the presiding judge and each 
election judge and shall return the receipt to the county clerk for filing. The receipts shall specify 
the number of envelopes received by the special deputy county clerk from the county clerk for each 
absent voter precinct and the number of envelopes received by the absent voter precinct board 
[election board] from the special deputy county clerk. 

C. At 7:00 a.m. on the Thursday prior to election day or on the day the agai voter precinct 
board [election board] begins early processing of absentee ballots, the county clerk shall deliver 
the electronic voting machines used for absentee voting by mail to the absent voter precinct board 
[election board]. The machines shall not be used to vote on or count additional ballots for that elec- 
tion. A special deputy county clerk shall issue a receipt for each voting machine. pox delivery of 
a voting machine, the special deputy shall: 

(1) obtain a receipt executed by the presiding judge and each election naive specifying the 
serial number and the seal number of the machine; 

(2) verify the public counter number on the machine; and 

(3) ‘ return the receipt to the county clerk for filing. 


History: 1953 Comp., § 3-6-11, enacted by Laws ballots for each precinct be separately wrapped and that 
1969, ch. 240, § 187; 1971, ch. 317, § 9; 1983, ch. 232, upon delivery of the absentee ballots to the absent voter 
§ 5; 1987, ch, 249, § 20; 1999, ch. 267, § 15; 2005, ch, precinct board, the special deputy county clerk remain 
270, § 50. in the polling place of the absent vote precinct until the 

Bracketed material. — The bracketed material was special deputy has observed the opening of the mailing 
inserted by the compiler and is not part of the law. envelope and the deposit of the ballots in the locked ballot 

Laws 2019, ch. 212, § 283, effective April 3, 2019, provided box; provided that the special deputy county clerk shall 
that references in the Election Code to "precinct board", observe the listing of names in the rosters; and in Sub- 
shall be deemed to be references to "election board", as that section C, provided that on the Thursday prior to election 
term is defined in Section 1-1-1383 NMSA 1978. day or on the day the absent voter precinct board begins 

The 2005 amendment, effective July 1, 2005, added early processing of absentee ballots, the county clerk shall 
Subsection A to provide the procedure for delivering the deliver the machines used for absentee voting by mail to 
absentee ballots by the county clerk to the absent voter the precinct board. 
precinct; in Subsection B, provided that the county clerk The 1999 amendment, effective June 18, 1999, des- 

' shall deliver all absentee ballots not yet delivered to the ignated the formerly undesignated paragraph as Subsec- 
absent voter precinct board to the special deputy county tion A and added Subsection B. 


clerks; deleted the former requirements that absentee 


1-6-12, 1-6-13. Repealed. 


Repeals. — Laws 1981, ch. 150, § 6 repealed 1-6-12 and voter precinct and special duty county clerks and delivery 
1-6-1383 NMSA 1978, relating to delivery routes to absent watchers, effective June 19, 1981. 


1-6-14. Handling mailed ballots. 


A. At any time after mailed ballots have been sent to voters and until the fifth day before the 
election, the county clerk may convene an election board to meet during the normal business hours 
of the office of the county clerk to qualify the mailed ballots that are returned. Before opening an 
official mailing envelope, the presiding judge and the election judges shall determine that the re- 
quired information has been completed on the reverse side of the official mailing envelope. 

B, If the voter's signature or the required voter identification is missing, the presiding judge 
shall write "Rejected" on the front of the official mailing envelope. The judge or election clerk shall 
enter the voter's name in the signature rosters or register and shall write the notation "Rejected-- 
Missing Signature" or "Rejected--Missing Required Voter Identification" in the "Notations" column 
of the register. The presiding judge shall place the official mailing envelope unopened in a con- 
tainer provided for rejected ballots. 


106 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-6-14 ABSENTEE VOTING 1-6-14 


C. A lawfully appointed challenger may view the official mailing envelope and may challenge 

the ballot of any mailed ballot voter for the following reasons: | 

(1). the official mailing envelope has been opened by someone other than the voter prior to 
being received by the absent voter election board; 

(2) the official mailing envelope does not contain a signature; 

(3) the official mailing envelope does not contain the required voter identification; or 

(4) the person offering to vote is not a voter as provided in the Election Code. 

D. Ifa challenge is upheld by unanimous vote of the presiding judge and the election judges, 
the official mailing envelope shall not be opened but shall be placed in a container provided for 
challenged ballots. If the reason for the challenge is satisfied by the voter before the conclusion of 
the county canvass or as part of an appeal, the official mailing envelope shall be opened and the 
vote counted. 

EK. If the official mailing envelope has been properly subscribed and the voter has not been 
challenged, the judges or election clerks shall enter the voter's name and residence address as 
shown on the official mailing envelope and shall make the appropriate notation opposite the vot- 
er's name in the "Notations" column of the register. 

F. For any election in which fewer than ten thousand mailed ballots were sent to the voters of 
a county, only between 8:00.a.m. and 10:00 p.m. on the five days preceding the election, and begin- 
ning at 7:00 a.m. on election day, under the personal supervision of the presiding election judge, 
shall the election judges open the official mailing envelope and the official inner envelope and in- 
sert the enclosed ballot into an electronic voting machine to be registered and retained until votes 
are counted and canvassed following the closing of the polls on election night. — 

G. For any election in which ten thousand or more mailed ballots were sent to the voters of 
a county, only during the regular business hours of the office of the county clerk during the two 
weeks preceding the election, between 8:00 a.m. and 10:00 p.m. on the four days preceding the 
election and beginning at 7:00 a.m. on election day, under the personal supervision of the presid- 
ing election judge, shall the election judges open the official mailing envelope and. the official in- 
ner envelope and insert the enclosed ballot into an electronic voting machine to be registered and 
retained until votes are counted and canvassed following the closing of the polls on election night. 

H. It is unlawful for a person to disclose the results of a count and tally or the registration on 
a voting machine of mailed ballots prior to the later of the closing of the polls or the deadline for 
receiving mailed ballots pursuant to Section 1-6-10 NMSA 1978. | 

I. Mailed ballots shall be counted and tallied, where possible, on an electronic voting machine 
as provided in the Election Code. 

J. Ifa mailed ballot is rejected for any reason, it shall be handled in the same manner as a 
disqualified provisional paper ballot in accordance with the Election Code. 


History: 1953 Comp., § 3-6-14, enacted by Laws section heading, added "mailed"; in Subsection A, added 
1971, ch. 317, § 11; 1975, ch. 255, § 90; 1977, ch. 222, § "At any time after mailed ballots have been sent to voters 
12; 1977, ch. 269, § 8; 1983, ch. 232, § 6; 1985, ch. 207, § and until the fifth day before the election, the county clerk 
5; 1987, ch. 249, § 21; 1989, ch. 392, § 14; 1993, ch. 20, § may convene an election board to meet during the normal 
5; 1999, ch. 267, § 16; 2003, ch. 354, § 1; 2008, ch. 356, § business hours of the office of the county clerk to qualify 
22; 2005, ch. 270, § 51; 2007, ch. 336, § 11; 2009, ch. 251, the mailed ballots that are returned."; in Subsection B, af- 
§ 11; 2011, ch. 137, § 45; 2019, ch. 212, § 73. ter "If the voter's signature", added "or the required voter 

Repeals and reenactments, — Laws 1971, ch. 317, § identification", after '"Rejected--Missing Signature", added 
11, repealed former 3-6-14, 1953 Comp., relating to han- "or 'Rejected--Missing Required Voter Identification", after 
dling absentee ballots by precinct board, and enacted a "provided for rejected ballots", deleted "seal the envelope 
new 3-16-14, 1953 Comp. and write the voter's name on the front of the envelope and 

Cross references. — For definition ‘of voter, see 1-1-5 deposit it in the locked ballot box"; in Subsection C, in the 
NMSA 1978. introductory:clause, after "ballot of any", deleted "absentee" 

For closing of polls, see 1-12-1 NMSA 1978. and added "mailed ballot", in Paragraph C(1), after "absent 

For grounds for interposing challenges, see 1-12-20 voter", deleted "precinct" and added "election", added new 
NMSA 1978. Paragraph ‘C(8) and redesignated former Paragraph C(3) 

For opening of outer envelope prior to counting ballots as Paragraph C(4); in Subsection D, after "conclusion of 
as ground for challenge, see 1-12-20 NMSA 1978. — the county canvass", added "or as part of an appeal", and 

For disposition of challenges, see 1-12-22 NMSA 1978. after "vote counted.", deleted the last sentence of the sub- 

For time of closing the polls, see 1-12-26 NMSA 1978. section, which related to the procedure for determining the 

The 2019 amendment, effective April 3, 2019, revised validity of other challenged ballots; in Subsection E, de- 
the procedure for qualifying returned mailed ballots; in the leted paragraph designation "(1)" and redesignated former 

107 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


1-6-15 ELECTIONS 1-6-15 


Paragraph E(2) as Subsection F; in. Subsection F, after the The 2008 amendment, effective July 1, 2003, at the 
subsection designation, added "For any election in which beginning of Subsection C, substituted "A lawfully ap- 
fewer than ten thousand mailed ballots were sent to the pointed challenger" for "The accredited challengers"; in 
voters of a county", and after "preceding the election", de- Subsection C(2), deleted "citizen" following "overseas"; in 
leted "day, including Saturday and Sunday"; added new Subsection EH, substituted "each major political party" for 
Subsection G and redesignated former Subsections F and "party"; and added Subsection I. 

G as Subsections H and I, respectively; in Subsection H, The 1999 amendment, effective June 18, 1999, inserted 
after "machine of", deleted "absentee" and added "mailed", "absent voter" preceding "precinct board" in Subsection 
after "prior to the", added "later of the", and after "polls", C(1); substituted "count and tally the absentee ballots on an 
added "or the deadline for receiving mailed ballots pursu- electronic voting machine" for ' ‘register the results of each 
ant to Section 1-6-10 NMSA 1978"; in Subsection I, after absentee ballot on a voting machine" in Subsection E; sub- 
the subsection ‘designation, deleted "Absentee" and added stituted "on an electronic voting machine as provided “~ the 
"Mailed"; deleted former Subsections H and I; added new Election Code" for "or registered on a lever voting machine 
subsection designation "J."; and in Subsection J, after. the or an electronic voting machine as provided in the Election 
subsection designation, added "If a mailed ballot is rejected Code provided that any county with a population in excess 
for any reason", after "handled", added "in the same man- of one hundred thousand shall count and tally or register 
ner", and after "as a", added "disqualified". , absentee ballots on an electronic voting machine" in Subsec- 

The 2011 amendment, effective July 1, 2011, permit- tion F'; and added Subsection H. 

ted a judge to enter the voter's name in the signature The 1998 amendment, effective June 18, 1993, substi- 
rosters or register; permitted a challenger to challenge a tuted "information has been completed" for "oath has been 
ballot when the mailing envelope does not contain a sig- executed" in Subsection A, "the voter's signature is" for 
nature; eliminated the requirement that challenges of bal- "one or both signatures are" in the first sentence of Sub- 
lots follow the procedure for challenging ballots when a - section B, and "have been properly subscribed" for "have 
person attempts to vote in person; required a challenge to © properly executed oaths" in the introductory paragraph of 
be upheld by the unanimous vote of the presiding judge Subsection D. 


and the election judges; and provides that a vote will be 
counted if the reason for the challenge 1 is satisfied by the ANNOTATIONS 
voter before the county canvass is concluded. Voiding of ballot precluded. — There is no statutory 


The 2009 amendment, effective June 19, 2009, in a : +a ‘ : 
: nae Binge eaves ts provision that permits voiding a ballot if the electronic 
Subsection D(2), after "8:00 a.m.; and", deleted "5:00" and counting PLS areneceto accept it, when a'straight 


added "10:00". 
; = " ticket is indicated but the ballot is actually voted a split 
The 2007 amendment, effective April 2, 2007, in Sub- ticket, or when the ballot is marked with two choices for a 
section G, provided a specific NMSA 1978 section number particular office but is properly voted for only one choice 


of the Election Code. s ab 
The 2005 amendment, effective July 1, 2005, in Sub- “Vogt NSC-Ode 11a Nik ao Bll Pode | eee 


section D(1), deleted the former provision which provided Procedures for counting ballots. — If a voter votes 
that the election judge shall open the official mailing enve- . for more than one candidate in a particular race, the 


lope and deposit the ballot in its still sealed official inner | ‘votes for the remaining candidates are still to be counted, 


envelope in the locked ballot box; added Subsection D(2) to Klumker v. Van Allred, 1991-NMSC-045, 112.N.M. 42, 811 
provide the time and procedure for opening official mail- P2d 75. 


ing envelopes and official inner envelopes;-in Subsection ‘Qualification of'an absentee ballot. — An absentee 
E, deleted the former provision which provided the time ballot is qualified only if the voter provides the voter's 


and procedure for counting and tallying absentee’ ballots; : : oh 
and in Subsection H, deleted the former provisions which sig er eee in, Fherputer emuelone cope TMP Sy 


provided the time for convening the absent voter precinct 
board and the procedure for processing absentee ballots. 


1- 6-15. Canvass; recount or recheck; disposition. 


If gins machines are not used to register absentee ballots, the absentee ballots shall be can- 
vassed, recounted and disposed of in the manner provided by the Election Code [Chapter 1 NMSA 
1978] for the canvassing, recounting and disposition of paper ballots. If voting machines are used 
to register absentee ballots, the ballots shall be canvassed and rechecked in the manner provided 
by, the Election Code for the canvassing and recheck of ballots cast on a voting machine; provided, 
in the event of a contest, voting machines used to register absentee ballots shall not be rechecked 
but the absentee ballots shall be recounted in the manner provided by the Election Code for the 
recounting of paper ballots. As used in this section, "voting machines" means electronic voting ma- 
chines as provided in the Election Code. 


History: 1953 Comp., § 3-6-14.1, enacted by Laws For counting and tallying procedures for emergency pa- 
1977, ch. 222, § 138; 1985, ch. 207, § 6; 1999, ch. 267, § per ballots, see 1-12-65 NMSA 1978, 
17; 2009, ch, 150, § 5. For recount of emergency Papen ballots, see 1-12-68 
Cross ‘references, — For the verification of votes on,a NMSA 1978, 
voting machine, see 1-12-37 NMSA 1978, £Phiey For the disposition, of emergency paper peters see 1-12- 
69 NMSA 1978... .. me Qos et? 
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The 2009 amendment, effective June 19, 2009, in the 
first sentence, after "disposition of", deleted "emergency" 
and i in the second sentence, after ‘recounting of", deleted 


1-6-16.1 


The 1999: amendment, effective June 18, 1999, de- 
leted "lever voting machines or" preceding "electronic 
voting machines" in the last sentence and made a minor 


"emergency". stylistic change, 


! 


1-6-16. Mailed ballots; replacement and provisional paper ballots. 


A. A voter who has applied for a mailed ballot or who has been sent a mailed ballot may ex- 
ecute an affidavit stating that the person did not and will not vote the mailed ballot that was is- 
sued. Upon receipt of the sworn affidavit, if the ballot register does not:show that a ballot from the 
voter has been cast in that election, the county clerk shall void the mailed ballot that was previ- 
ously issued to the voter. 

B. _Avoter shall be mailed a replacement ballot to be returned:to the county clerk for tabulation 
by the absent ballot election board if the voter: 

(1) communicates with the office of the county clerk and requests a replacement mailed 
ballot be delivered to the voter; and 

(2) has executed the affidavit required by Subsection A of this section and the county clerk 
has voided the mailed ballot previously issued to the voter. 

C. A voter shall be issued a replacement: ballot to be filled out and fed by the voter into the 
electronic vote tabulator if the voter: 

(1) appears at the office of the county clerk, an alternate voting location or a mobile alter- 
nate voting location: 
(a) at any time during the period for early voting if the county clerk has real-time 
synchronization between the early voting locations and the qualification of mailed ballots; or 
(b) during the period for early voting until the time the county.clerk begins qualifying 
mailed ballots if the county clerk does not have real-time sypraroniaation between the early vot- 
ing locations and the qualification of mailed ballots; and 
(2) has executed the affidavit required by Subsection A of this ate and tHe county clerk 
has voided the mailed ballot previously issued to the voter. 

D.. If the county clerk does not have real-time synchronization between the early voting loca- 
tions and the qualification of mailed ballots, a voter shall be issued a provisional paper ballot to be 
filled out and delivered to the county clerk for tabulation during the county canvass if: 

(1) the voter appears at an early voting location after the time the county clerk begins 
qualifying mailed ballots; and 

(2). the voter has executed the affidavit required by Subsection A of this section and the 
county clerk has voided the mailed ballot previously issued to the voter. 

E. A provisional paper ballot issued pursuant to this section shall be qualified and tabulated 
once the county clerk determines that the voter did not pote any other ballot in the same election 
and if no challenge is successfully interposed. 

F. The secretary of state shall prescribe the form of the ane and the manner in which the 
county clerk shall void the previously requested absentee ballot: 


History: 1953 Comp., § 3-6-15, enacted by Laws 
1969, ch. 240, § 141; 1981, ch. 150, § 5; 1989, ch. 368, § 
2; 1989, ch. 392, § 15; 1999, ch. 267, § 18; 2011, ch. 137, 
§ 46; 1978 Comp., § 1-6-16, repealed and reenacted by 
Laws 2019, ch. 212, § 74, 

Repeals and reenactments. — Laws 2019, ch. 212, § 
74 repealed § 1-6-16 NMSA 1978 and enacted a new sec- 


The 2011 amendment, effective July 1,,2011, pro- 
hibited a person who has been issued an absentee ballot 
from voting other than on a replacement absentee ballot 
and prohibited replacement absentee ballots from being 
placed in a voting system for tabulation of votes cast at 
the county clerk's office or an alternate voting location. 


tion effective April 8, 2019. 


1-6-16.1. Absentee ballot; conduct of election; when not timely received; 
emergency procedure for voting and counting. 


A. Avoter who applies for a mailed ballot but has not received or returned the ballot by mail as 
of the date of the election may go to the voter's assigned polling place or a voter convenience center 
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and, after executing an affidavit stating that the person did not and will not vote the mailed ballot 
that was issued, shall be permitted to vote ona provisional paper ballot. 

B. If the county clerk has real-time synchronization between the election-day polling places 
and the qualification of ballots received by mail, the voter shall be issued a replacement ballot to 
be filled out and fed by the voter into the electronic vote tabulator. 


History: Laws 1989, ch. 368, § 1; 1991, ch. 105, § 14; The 2009 amendment, effective June 19, 2009, in Sub- 
1999, ch. 267, § 19; 2009, ch. 150, § 6; 2019, ch. 212, § section A, deleted "present himself at his" and added "go 
75. to the voter's", and after "to vote on", deleted "an emer- 

The 2019 amendment, effective April 3, 2019, changed gency" and added "a replacement absentee"; in Subsection 
“absentee ballot" to "mailed ballot", revised the procedures B, in the last sentence, after "to vote by", deleted "emer- 
related to mailed ballots not timely received, and provided gency" and added "replacement absentee"; in Subsection 
that if the county clerk has real-time synchronization be- C, after "presiding", deleted "election" and after "shall 
tween the election-day polling places and the qualifica- put all" added "replacement"; and in Subsection F, after 
tion of ballots received by mail, the voter is to be issued "secrecy of the", deleted "emergency" and added "replace- 
a replacement ballot to be filled out and fed by the voter ment absentee". 
into the electronic vote tabulator; in Subsection A, after The 1999 amendment, effective June 18, 1999, de- 
"applies for", deleted "an absentee" and added "a mailed", leted "or a marksense ballot" at the end of Subsections B 
after "received", added."or returned", after."assigned poll- and C; substituted "retain the transmittal envelope with 
ing place", added "or a voter convenience center", after the other election returns and place the inner unopened 
"affidavit", deleted "of nonreceipt of absentee ballot" and envelope in a secure container" for "destroy the trans- 
added "stating that the person did not and will not vote mittal envelope and place the inner envelope in a secure 
the mailed ballot that was issued", and after "vote on a", place" in Subsection E; and substituted "emergency paper 
deleted "replacement absentee" and added "provisional"; ballots" for "ballot" in Subsection F. 
and deleted former Subsections B through F and added a The 1991 amendment, effective April 2, 1991, added 
new Subsection B. "or a marksense ballot" at the end of Subsections'A and B 


and made a minor stylistic change in Subsection B, 


1-6-16.2. Additional emergency procedure for voting. 


A. After the close of the period for requesting a mailed ballot, any voter who is unable to go to 
the polls due to unforeseen illness or disability resulting in the voter's confinement in a hospital, 
sanatorium, nursing home or residence and who is unable to vote in person may request in writing 
that a provisional paper ballot be made available to the voter. The written request shall be anit 
by the voter and a health care provider under penalty of perjury. 

B. The provisional paper ballot shall be made available by the county clerk of the county in 
which the voter resides to any authorized representative of the voter who through the representa- 
tive has presented the written request to the office of the county clerk. 

C. The voter shall mark the provisional paper ballot, place it in an identification envelope, fill out 
and sign the envelope and return the ballot to the office of the county clerk of the county in which the 
voter resides no later than the time of closing of the polls on election day. A provisional paper ballot 
issued pursuant to this section shall be qualified and tabulated once the county clerk determines 
that the person did not cast any other ballot and if no challenge is successfully interposed. 


History: 1978 Comp., § 1-6-16.2, enacted by Laws "an alternative" and added "a provisional paper"; in'‘Sub- 
1993, ch. 353, § 1; 1999, ch. 267, § 20; 2017, ch. 101, § 4; section B, after "The", deleted "alternative" and added 
2019, ch. 212, § 76. "provisional paper", and added "county" preceding each 

The 2019 amendment, effective April 3, 2019, changed occurrence of "clerk"; in Subsection C, after "releasing 
"absentee ballot" to "mailed "ballot", and removed a provi- the", deleted "alternative" and added "provisional paper", 
sion related to providing’a provisional paper ballot and deleted "he" and added "the county clerk", and after "re- 
the circumstances under which the county clerk is re- ject the request for", deleted "an alternative" and added 
quired to reject the request for a provisional paper bal- "a provisional paper"; in Subsection D, after "voter shall 
lot; in Subsection A, after "requesting", deleted "absentee mark the", deleted "alternative" and added "provisional 
ballots by mail" and added "a mailed ballot"; and deleted paper", after "identification envelope", deleted "similar to 
former Subsection C and redesignated former Subsection that used for absentee ballots", after "office of the", added 
D as Subsection C, "county", deleted the last sentence of the paragraph, which 

The 2017 amendment, effective June 16, 2017, re- related to verifying the signature of the voter on the provi- 
vised the emergency procedures for voting in cases where sional paper ballot, and added the current last sentence of 
the voter is unable to vote in person after the close of the the paragraph; and deleted Subsections E and F. 
period for requesting an absentee ballot by mail; in Sub- The 1999 amendment, effective June 18, 1999, sub- 
section A, after "who is unable to vote", deleted "at his stituted "regular polling place or alternate location" for 
regular polling place or alternate location" and added "in "polling place, voting booth, or voting apparatus or ma- 
person", and after "may request in writing that", deleted chinery" in Subsection A. 

110 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-6-17 ABSENTEE VOTING 


1-6-17. Repealed. 


Repeals. — Laws 1999, ch, 55, § 1 repealed 1-6-17 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 142, 


1-6-18. Repealed. 


Repeals. — Laws 1987, ch’ 249, § 52 repealed 1-6- 
18 NMSA.-1978, as enacted by Laws 1975, ch. 255, § 91, 


1-6-18.1. Repealed. 


Repeals, — Laws 2015, ch. 145, § 101 repealed 1-6-18.1 
NMSA 1978, as enacted by Laws 2008, ch. 356, § 8, relat- 
ing to absentee ballots, overseas voters, reports, effective 


1-6-19. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175.repealed 1-6-19 
NMSA 1978, as enacted by Laws 1969, ch. 54, § 1, relating 
to the short title of the Absent Voter Precinct Act, effective 


1-6-22.1 


relating to the cancellation of absentee ballots at death, 
effective June 18, 1999. 


relating to marking the affidavit of registration, effective 
June 19, 1987. 


July 1, 2015. For provisions of the former section, see the 
2014 NMSA 1978 on NMOneSource.com. 


yi 


July 1, 2018. For:provisions of former section, see the 2017 
NMSA 1978 on NMOneSource.com. 


1-6-20. Creation of absent voter precinct. 


A. The board of county commissioners shall adopt a resolution creating, for absent voting pur- 
poses only, an absent voter precinct for each county. 
B. Absent voter precincts shall be identified by the name of the county. 


History: 1953 Comp., § 3-6-20, enacted by Laws 
1969, ch. 54, § 3; 1971, ch. 317, § 12; 1975, ch. 255, § 92; 
1977, ch. 222, § 14; 2005, ch. 270, § 52. 

The 2005 amendment, effective July 1, 2005, in Sub- 
section A, provided that the resolution create a precinct 
for each county; in Subsection A, deleted the former provi- 
sion which provided that the resolution create a precinct 
. for each state legislative district and the boundaries of 
each precinct coincide with the boundaries of the state 


1-6-21. Repeated, 


Repeals. — Laws 2005, ch. 270, § 79 repealed 1-6-21 
NMSA 1978, as enacted by Laws 1975, ch. 255, § 98, re- 
lating to consolidation of absent voter precincts, effective 


representative district except for multi-county represen- 
tative districts where the boundaries of the precinct shall 
coincide with the boundaries of that portion of the repre- 
sentative district lying within the county; and in Subsec- 
tion B, deleted the:former provision which provided that 
precincts be identified by the name of the state represen- 
tative district number or in multi-county representative 
districts the precinct shall be distinguished by the name 
of the county. 


July 1, 2005. For provisions of former section, see the 2004 
NMSA 1978 on NMOneSource.com. 


1-6-22. Designation of absent voter precinct polling place. 


The board of county commissioners of each county shall designate a polling place in each absent 


voter precinct. at the time the precinct is created. 


History: 1953 Comp., § 3-6-21, enacted by Laws 
1969, ch. 54, § 4; 1975, ch. 255, § 94; 2005, ch. 270, § 53. 


The 2005 amendment, effective July 1, 2005, deleted 
the former provision that a polling place shall be desig- 
nated in each precinct when the precinct is consolidated. 


1-6-22.1. Mail ballot election precinct; absentee voting in lieu of polling 
, ~ place. 


A.., Notwithstanding the provisions of Sections 1-1-11 and 1-1-12 NMSA 1978, not later than the 
first Monday in November of each odd-numbered year, a board of county commissioners may designate 
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1-6-23 ELECTIONS 1-6-23 


a precinct as a mail ballot election precinct if, upon a written request of the county clerk, it finds that 
the precinct has fewer than one hundred voters and the nearest polling place for an adjoining precinct is 
more than twenty miles driving distance from the boundary for the precinct in question. 

B. Ifa precinct is designated a mail ballot election precinct, in addition to the notice required 
pursuant to Section 1-3-8 NMSA 1978, the county clerk shall notify by mail with delivery confirma- 
tion all voters in that precinct at least forty-two days before an election that each voter will be sent 
an absentee ballot twenty-eight days before the election and that there will be no polling place for 
the precinct on election day. The county clerk shall include in the notice a card informing the voter 
that if the voter does not want to receive an absentee ballot for that election, the voter should return 
the card before the date the county clerk is scheduled to mail out absentee ballots. The notice shall 
also inform the voter that a voting system equipped for persons with disabilities will be available at 
all early voting sites before election day and in the office of the county clerk on election day in case 
the voter prefers to vote in person and not by mail. In addition, the notice shall inform the voter if 
the county is consolidating precincts on election day and, if so, the ability of the voter to cast a ballot 
at any consolidated precinct on election day if the voter chooses not to receive an absentee ballot, 
or to cast a provisional ballot at any consolidated precinct if the voter does not receive an absentee 
ballot, which will be counted upon confirmation that the voter has not returned the absentee ballot. 

C. The county clerk shall mail each voter in the mail ballot election precinct an absentee ballot 
on the twenty-eighth day before an election, unless the voter has requested otherwise, along with 
a notice that there will be no polling place in that precinct on election day. 

D. The county clerk shall keep a sufficient number of ballots from a mail ballot election pre- 
cinct such that a voter from that precinct may vote on a replacement or provisional paper ballot 
pursuant to Section 1-6-16 NMSA 1978 or on an emergency paper ballot pursuant to Section 1-6- 
16.2 NMSA 1978. 


History: Laws 2009, ch. 251, § 1; 2009, ch. 274, § 1; The 2015 amendment, effective July 1, 2015, amended 
2011, ch. 187, § 47; 2015, ch. 145, § 49; 2017, ch. 101, the notice requirements when a precinct is designated a 
§ 5. mail ballot election precinct; in Subsection B, after "the 

The 2017 amendment, effective June 16, 2017, pro- county clerk shall notify by", deleted "registered", after 
vided for replacement or provisional paper ballots for ab- "mail", added "with delivery confirmation’, after "receive 
sentee voters who did not receive an absentee ballot by an absentee ballot", added "for that election”, after "absen- 
mail or who were unable to vote in person after the close tee ballots. The", deleted "card" and added "notice", and 
of the period for requesting an absentee ballot by mail; after "prefers to vote in person and not by mail.", added 

_ in Subsection D, after "voter from that precinct", deleted the remainder of the subsection. 
"does not receive an absentee ballot before election day, The 2011 amendment, effective July 1, 2011, required 
the voter", after "may vote on", deleted "an absentee" and the designation of a precinct as a mail ballot election 
added "a replacement or provisional paper", after "ballot", precinct not later than the first Monday in November of 
deleted "in the office of the county clerk on election day in each odd-numbered year if the precinct has less than one 
lieu of voting on the missing ballot" and added "pursuant hundred voters and the nearest polling place is more than 
to Section 1-6-16 NMSA 1978 or on an emergency paper twenty miles from the boundary of the precinct, and re- 
ballot pursuant to Section 1-6-16.2 NMSA 1978". quired the county clerk to notify voters in the precinct at 


least forty-two days before an election. 


1-6-23. Absent voter precinct polling place; hours on election day and 
subsequent days. 


The county clerk or statutorily appointed supervisor of the election shall determine the hours 
between 8:00 a.m. and 5:00 p.m. during which the absent voter precinct polling place shall be 
open for delivery and registering of absentee ballots on the five days preceding election day and 
the hours during which the absent voter precinct polling place shall be open for the delivery, reg- 
istering and counting of ballots on election day and subsequent days until all ballots are counted; 
provided that the absent voter precinct polling place opens at 7:00 a.m. on election day. 


History: 1958 Comp., § 3-6-21.1, enacted by Laws places will open preceding election day and the hours dur- 
1975, ch. 255, § 95; 1977, ch. 222, § 16; 1983, ch. 232, § ing which absent voter precinct polling places will be open 
7; 1999, ch. 267, § 23; 2005, ch. 270, § 54; 2007, ch. 336, on election day and required that absent voter precinct 
§ 12. polling places open at 7:00 a.m. on election day. 

The 2007 amendment, effective April 2, 2007, required The 2005 amendment, effective July 1, 2005, provided 
the county clerk to determine the hours between 8:00 a.m. that the county clerk or supervisor of the election shall 
and 5:00 p.m. during which absent voter precinct polling determine the hours when the absent voter precinct shall 
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1-6-24 UNIFORM MILITARY AND OVERSEAS VOTERS 1-6B-1 


be open for registering of absentee ballots on the five days added the language ending “election shall determine” at 
preceding election day and the delivery and registering of the beginning; and substituted the language beginning 
ballots. “on election day and subsequent days" for "shall be set by 

The 1999 amendment, effective June 18, 1999, added the county clerk or statutorily appointed supervisor of the 
“and subsequent days" at the end of the section heading; election" at the end. 


1-6-24. Repealed. 


Repeals. — Laws 2011, ch. 137, § 110 repealed 1-6-24 July 1, 2011. For provisions of former section, see the 2010 
NMSA 1978, as enacted by Laws 1969, ch..54, § 5, relat- NMSA 1978 on NMOneSource.com. 
ing to absent voter precinct board appointment, effective 


1-6-25. Repealed. 


Repeals. — Laws 2011, ch. 137, § 110 repealed 1-6-25 effective July 1, 2011. For provisions of former section, see 


NMSA 1978, as enacted by Laws 1969, ch. 54, § 6, relat- the 2010 NMSA 1978 on NMOneSource.com. 
ing to watchers and challengers for absent voter precinct, 


Absentee-Early Voting Act 
(Repealed by Laws 1999, ch. 267, § 36.) 


1-6A-1 to 1-6A-12. ‘Repealed. 


Repeals. — Laws 1999, ch. 267, § 36 repealed 1-6A-1 to by Laws 1995, ch. 165, §§ 1 to 3, relating to absentee-early 
1-6A-12 NMSA 1978, as enacted by Laws 1993, ch. 37, $§ voting, effective June 18, 1999. For provisions of former 


1 to 9 and Laws 1995, ch. 165, §§ 4 to 6 and as amended sections, see the 1998 NMSA 1978 on NMOneSource.com. 
ARTICLE 6B 
Uniform Military and Overseas Voters 

Sec. i Sec. 

1-6B-1. Short title. 1-6B-8. Receipt of voted military-overseas ballots from 

1-6B-2. Definitions. federal qualified electors. 

1-6B-3. Elections covered; form of ballot and ballot mate- 1-6B-9. Emergency response providers. 
rials; benefits of the Uniform Military and 1-6B-10. Use of federal write-in absentee ballot; qualifi- 
Overseas Voters Act. cation. 

1-6B-4. Role of secretary of state; federal Uniformed and 1-6B-11. Confirmation of receipt of application and voted 
Overseas Citizens Absentee Voting Act. ballot. 

1-6B-5. Methods of registering to vote. 1-6B-12. Use of voter's electronic-mail address. 

1-6B-6. Methods of applying for military-overseas bal- 1-6B-13. Prohibition of nonsubstantive requirements. 
lot; timeliness; scope of application for 1-6B-14. Absentee ballots; reports. 
military-overseas ballot. 1-6B-15. Equitable relief. 

1-6B-7. Transmission of unvoted military-overseas bal- 1-6B-16. Uniformity of application and construction. 
lots to federal qualified electors. 1-6B-17. Relation to Electronic Signatures in Global and 


National Commerce Act. 


1-6B-1. Short title. 


Chapter 1, Article 68 NMSA 1978 may be cited as the "Uniform Military and Overseas Voters 
Ac ae , 


History: Laws 2015, ch. 145, § 25; 2018, ch. 79, § 7. Applicability. — Laws 2015, ch. 145, § 102 provided 
The 2018 amendment, effective July 1, 2018, changed that the Uniform Military and Overseas Voters Act is ap- 
"Sections 25 through 41 of this act" to "Chapter 1, Article plicable to any federal postcard application received as of 
6B NMSA 1978". the first day of the current election cycle. 
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1-6B-2 ELECTIONS 1-6B-3 


1-6B-2. Definitions. 


As used in the Uniform Military and Overseas Voters Act: 

A. "federal postcard application" ,means the application prescribed under the federal Uni- 
formed and Overseas Citizens Absentee Voting Act; 

B. "federal write-in absentee ballot" means the ballot approved pursuant to the federal Uni- 
formed and Overseas Citizens Absentee Voting Act; and 

C.. "military-overseas ballot" means a ballot sent to’ a federal qualified elector by the county 
clerk or cast in accordance with the provisions of the Uniform Military and Overseas Voters Act. ' 


History: Laws 2015, ch. 145, § 26; 2018, ch. 79, § 8; The 2018 amendment, effective July 1, 2018, revised 
2019, ch, 212, § 77. the definition of "appropriate clerk" as used in the, Uni- 

Cross references. — For the federal Uniformed and form Military and Overseas Voters Act; and in Subsection 
Overseas Citizens Absentee Voting Act, see 42 ULS.C.S. § A, after "county clerk", deleted "for elections conducted 
1973ff et seq. pursuant to the Election Code and a municipal clerk for 

The 2019 amendment, effective April 3, 2019, revised elections conducted pursuant to the Municipal Election 
the definition of "military overseas ballot" as used in the Code" and added "of the county in which the federal quali- 
Uniform Military and Overseas Voters Act, and removed fied elector is eligible to vote". 
certain definitions from the section; deleted former Sub- . Temporary provisions. — Laws 2018, ch. 79, § 174 
section A, which defined "appropriate clerk", and redesig- - provided that references in law to the Municipal Election 
nated former Subsections B through D as Subsections A Code and to the School Election Law shall be deemed to be 
through C, respectively; in Subsection C, deleted former references to the Local Election Act. 


Paragraph C(1) and paragraph designation "(2)"; and de- 
leted Paragraphs E and F. 


1-6B-3. Elections covered; form of ballot and ballot materials; benefits 
of the Uniform Military and Overseas Voters Act. 


A. The procedures in the Uniform Military and Overseas Voters Act apply to elections con- 
ducted pursuant to the Election Code. 

B. A federal qualified elector may vote for all candidates and on all ballot questions as if the 
voter were able to cast a ballot in person, 

C. The form of the military-overseas ballot shall be the same as the ballot provided to all 
other voters. The form of the military-overseas ballot materials shall be the same as the ballot 
materials provided to all other voters, except as required by the Uniform Military and Overseas 
Voters Act. 

D. To receive the benefits of the Uniform Military and Overseas Voters Act, a federal qualified 
elector shall inform the county clerk that the individual is a federal qualified elector. Methods of 
informing the county clerk include: 

(1) the use of a federal postcard application or federal write-in absentee ballot; 

(2) the use of an army post office, fleet post office or diplomatic post office address in the 
correct format as a mailing address on a certificate of registration or as a delivery address on an 
absentee ballot application; 

(3) the use of an overseas address as a mailing address on a certificate of registration or as 
a delivery address on an absentee ballot application; or 

(4) the inclusion on a certificate of registration or an absentee ballot application or other 
information sufficient to identify the voter as a federal qualified elector. 


History: Laws 2015, ch. 145, § 27; 2018, ch, 79, § 9; Municipal Election Code; and in Subsection A, after "Elec- 
2019, ch. 212, § 78. tion Code", deleted "and the Municipal Election Code". 

The 2019 amendment, effective April 3, 2019, in Sub- Temporary provisions. — Laws 2018, ch. 79, § 174 
section B, added "ballot" preceding "questions"; and in ,,.. provided that references in law to the Municipal Election 
Subsection D, deleted "appropriate" and added "county" Code and to the School Election Law shall be deemed to be 
preceding each occurrence of "clerk", references to the Local Election Act. 


The 2018 amendment, effective July 1, 2018, made 
conforming changes as a result of the repeal of, the 
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1-6B-4 UNIFORM MILITARY AND OVERSEAS VOTERS 1-6B-4 


1-6B-4. Role of secretary of state; federal Uniformed and Overseas 
Citizens Absentee Voting Act. 


A. The secretary of state shall make available to federal qualified electors idformution regard- 
ing voter registration eed te for federal qualified oe ls and procedures for casting military- 
overseas ballots. © 

B. The secretary of state shall maintain a web page dedicated to federal qualified electors. The 
dedicated web page shall be accessible from international internet connections and may be segre- 
gated from the main website for the office of the secretary of state. The secretary of state shall es- 
tablish an electronic transmission system through which a federal qualified elector may apply for 
and receive voter registration materials, military-overseas ballots and other information pursuant 
to the Uniform Military and Overseas Voters Act. The secretary of state shall ensure that the 
electronic transmission system is capable of accepting a federal postcard application, any other 
approved electronic registration application’ and aia other jeitgr hte a military-overseas 
ballot application sent to a county clerk. 

C. Official transmittal envelopes and official mailing anvelopd: for transmission of mailed bal- 
lot materials to and from federal qualified electors shall be in the same form as those used ‘in the 
jurisdiction where the voter is registered except as modified to comply with the Uniform Military 
and Overseas Voters Act or federal law. The secretary of state may, to the extent reasonably pos- 
sible, coordinate with other states to develop standardized materials for voting by mail, includ- 
ing privacy and transmission envelopes and their electronic equivalents, authentication materials 
and voting instructions, to be used with the military-overseas ballot of a voter authorized to vote 
in any jurisdiction in this state. 

D. The secretary of state shall prescribe the form and content of a declaration for use by a 
federal qualified elector to swear or affirm specific representations pertaining to the voter's iden- 
tity, eligibility to vote, status as a federal qualified elector and timely and proper completion of a 
military-overseas ballot. The declaration shall be based on the declaration prescribed to accom- 
pany a federal write-in absentee ballot, as modified to be consistent with the Uniform Military 
and Overseas Voters Act. The secretary of state shall ensure that a form for the execution of the 
declaration, including an indication of the date of execution of the declaration, is a prominent part 
of all balloting materials for which the declaration is required. 

E. The secretary of state shall prescribe to the county clerk the form of and distribute to each 
county clerk a supply of: 

(1) official inner envelopes for use in sealing the completed mailed ballot; 

(2) official mailing envelopes for use in returning the official inner envelope to the county 
clerk, which shall be postage-paid within the United States postal system; provided that only the 
official mailing envelope for mailed ballots in a political party primary shall contain a designation 
of party affiliation; 

(3) . mailed ballot instructions describing the proper methods for completion and return of 
the ballot, including instructions for those federal qualified electors returning a ballot electronically; 

_ (4) official transmittal envelopes for use by the county clerk in mailing ballot materials; 


and 
(5) official holding envelopes for ballots returned electronically by federal qualified elec- 

tors. . | 

History: Dawe 2016; ch, 145, § 28; 2018, ch. 79, § 10; voting by mail"; and‘in Subsection E; Paragraph E(2),:after 
2019, ch, 212, § 79. "county clerk", added "which shall be postage-paid within 

The 2019 atoend niet: effective April 3, 2019, required the United States postal system", 
th secretary of state to maintain a web page dedicated to The 2018 amendment, effective July 1, 2018, made 
federal qualified electors, and changed "absentee ballots" to conforming changes as a result of the repeal of the Mu- 
"mailed ballots" throughout; in Subsection B, added "The nicipal Election Code; and in Subsection B, after "county 
secretary of state shall maintain a web page dedicated to clerk", deleted "or municipal clerk", / 
federal qualified electors, The dedicated web page shall be Temporary provisions. — Laws 2018, ch. 79, § 174 
accessible from international internet connections and may provided that references in law to the Municipal Election 
be segregated from the main website for the office of the Code and to the School Election Law shall be deemed to be 
secretary of state."; in Subsection C, after "standardized", references to the Local Election Act. 


deleted "absentee-voting", and after "materials", added "for 
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1-6B-5 ELECTIONS 1-6B-6 


1-6B-5. Methods of registering to vote. 


A. A federal qualified elector may register to vote using any of the following methods; provided 
that the document is received by the county clerk by the deadline for registering to vote as pro- 
vided in Section 1-4-8 NMSA.1978: 

(1) using the procedures provided in Chapter 1, Article 4 NMSA 1978; or 

(2) . using a federal postcard application or the application's approved electronic equivalent. 

B. . A voter's certificate of registration completed pursuant to the Uniform Military and Over- 
seas Voters Act shall remain valid until canceled in accordance with the procedures specified i in 
Chapter 1, Article 4 NMSA 1978. 

C. In registering to vote, a federal qualified electot shall use and must be assigned to the vot- 
ing precinct of the address of: ) 

(1). the residence of the voter, if the voter resides in this state; or . 

(2) ..the last place of residence of the voter in this state, or the last place of residence in this 
state of the parent or legal guardian of the voter if the voter did not reside in this state; provided 
that if that address is no longer a recognized residential address, the voter shall be assigned an 
address or other location within that precinct: 


History: Laws.2015, ch, 145, § 29; 2019, ch, 212, § 80. Subsection A, Paragraph A(1), after "provided in", added 


Applicability. — Laws 20165, ch. 145, § 102 provided "Chapter 1", after "Article 4", deleted "of the Election 
that the Uniform Military and Overseas Voters Act is ap- Code" and added "NMSA 1978", deleted former Paragraph 
plicable to any federal postcard application received as of A(3); in Subsection B, after "valid until", deleted "the vot- 
the first day of the current election cycle. er's certificate of registration is", and after "specified in", 

The 2019 amendment, effective April 3, 2019, revised added "Chapter 1", and after "Article 4", deleted "of the 


the list of methods of registering to vote, and provided Election Code" and added "NMSA 1978". 
statutory citations for references to the Election Code; in ; 


1-6B-6. Methods of applying for military-overseas ballot; timeliness; 
scope of application for military-overseas ballot. 


A. A federal qualified elector who is currently registered to vote in this state may, by the dead- 
line specified in the Absent Voter Act [Chapter 1, Article 6 NMSA 1978] for receipt of mailed ballot 
applications, apply for a military-overseas ballot by: . 

(1) using a mailed ballot application pursuant to the Absent Voter Act; or 
(2) using the federal postcard application or the application's electronic equivalent. 

B. A federal qualified elector who is not currently registered to vote in this state may, by the 
deadline in the Election Code for registering to vote, simultaneously register to vote and apply for 
a military-overseas ballot by using a federal postcard application or the application's electronic 
equivalent. 

C. An application for a military-overseas ballot for a primary election, whether or not timely, is 
effective as an automatic application for a military-overseas ballot for the general election. 

D. An application for a military-overseas ballot is effective as an automatic application for a 
military-overseas ballot for a top-two runoff election necessary to conclude the election for which 
the application was submitted. 


History: Laws 2015, ch. 145, § 30; 2018, ch. 79, § 11; The 2018 amendment, effective July 1, 2018, made 
2019, ch. 212, § 81. conforming changes as a result of the repeal of the Munic- 

The 2019 amendment, effective April 3, 2019, revised ipal Election Code, and made a minor technical change; in 
the list of methods for applying for a, military-overseas Subsection A, after each occurrence of "Absent Voter Act", 
ballot, and changed "absentee ballots" to "mailed ballots" deleted "or Municipal Election Code"; and in Gribsrcion 
throughout; and in Subsection;A, deleted former Para- D, after "ballot for a", added "top two". 
graph A(3), which related to using the declaration accom- Temporary provisions. — Laws 2018, ch. 79, § 174 
panying a federal write-in absentee ballot as an applica- provided that references in law to the Municipal Election 
tion for a military-overseas ballot. Code and to the School Election Law shall be deemed to be 


references to the Local Election Act. 
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1-6B-7 | UNIFORM MILITARY AND OVERSEAS VOTERS 1-6B-8 


1-6B-7. Transmission of unvoted military-overseas ballots to federal 
qualified electors. 


A. Not later than forty-five days before an ee even if the forty-fifth day before an elec- 
tion falls on a weekend or a holiday, the county clerk shall transmit a ballot and balloting ma- 
terials to all federal qualified electors who BY that date submit a valid military- -overseas ballot 
application. 

B. The county clerk shall transmit a ballot and balloting materials as soon as practicable when 
the ballot application from a federal qualified elector arrives after the forty-fifth day before the 
election and before absentee ballots are transmitted to caer voters pursuant to the Absent Voter 
Act [Chapter 1, Article 6 NMSA 1978]. 

C, The county clerk shall transmit a ballot and balloting materials in accordance with the pro- 
cedures for processing of all other absentee ballot applications for that jurisdiction when the ballot 
application from a federal qualified elector arrives after the coun LY clerk has begun transmitting 
ballots and balloting materials to other voters. 

D. A federal qualified elector may request that the ballot and balloting matarans be sent by se- 
cured electronic transmission available to the county clerk where the ballot and balloting materi- 
als are sent directly by the clerk to the federal qualified elector. The clerk shall determine the most 
reasonable expedited means of delivery for a ballot and balloting materials for a federal qualified 
elector who does not request secured electronic transmission. 


History: Laws 2015, ch. 145, § 31; 2018, ch. 79, § 12; elector.", and after "does not request", deleted "a particu- 
2019, ch. 212, § 82. lar means of" and added "secured electronic". 

The 2019 amendment, effective April 3, 2019, removed The 2018 amendment, effective July 1, 2018, made 
certain methods of transmission of military-overseas bal- conforming changes as a result of the repeal of the Mu- 
lots, and provided that electronic transmission of ballots nicipal Election Code; and in Subsection B, after "Absent 
be secured; in Subsection D, after "be sent by", deleted Voter Act", deleted "or the pip sions of the Municipal 
"facsimile transmission, electronic mail delivery or other Hlection Code". : 
equivalent" and added "secured", deleted "The clerk shall Temporary provisions. — Laws 2018, ch. 79, § 174 
transmit the ballot and balloting materials using the provided that references in law to the Municipal Election 
means of transmission requested by the federal qualified Code and to the School Election Law shall be deemed to be 


references to the Local Election Act. 


1-6B-8.: ‘Receipt of voted Hislitihyidy eiteeds otal from federal qualified 
electors. 


A... A military-overseas ballot shall be considered timely if it is received by the county clerk no 
later than the deadline for receiving mailed ballots in Section 1-6-10 NMSA 1978, 

B.. A federal qualified elector may transmit, and the county clerk shall accept, a military- 
overseas ballot by secured electronic transmission available to the county clerk when the military- 
overseas ballot is sent directly by the voter to that clerk; provided that, when sending a military- 
overseas ballot as described in this subsection: 

(1) the federal qualified elector signs an affidavit. waiving the right of secrecy of the federal 
qualified elector's ballot; | 

(2) the federal qualified elector transmits the affidavit with the military-overseas, ballot; 
and 

(8) the county clerk places the received ballot in a holding envelope provided by the secre- 
tary of state for this purpose and delivers the ballot to the appropriate election board. 


History: Laws 2015, ch. 145, § 32; 2019, ch. 212, § 83. added "deadline for receiving mailed ballots in Section 1- 
Applicability. — Laws 2015, ch. 145, § 102 provided 6-10 NMSA 1978"; in Subsection B, in the introductory 


that the Uniform Military and Overseas Voters Act is ap- clause, after "military-overseas ballot by", deleted "facsim- 
plicable to any federal postcard application received asof ile transmission, electronic mail delivery or other equiva- 
the first day of the current election cycle, lent" and added."secured", and after "electronic", deleted 

The 2019 amendment, effective April 3, 2019, revised "delivery" and added “transmission”, and in Paragraph 
the methods of delivery of military-overseas ballots from B(3), after "ballot to the", deleted "absentee aig and 
federal qualified electors; in Subsection A, after "no later. added "appropriate election", 


than the", deleted "closing of the polls on election day" and 
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1-6B-9 ELECTIONS 1-6B-11 


1-6B-9. Emergency response providers. 


A. An emergency response provider may benefit from the ability to apply for a mailed ballot 
and to return the marked ballot in the same manner as provided in the Uniform Military and 
Overseas Voters Act for federal qualified electors; provided that the emergency response provider 
may not use the federal postcard application or the federal write-in absentee ballot. 

B. The county clerk shall transmit to, receive from and process a mailed ballot of an emergency 
response provider in the same manner as provided in the Uniform Military and Overseas Voters 
Act for a federal qualified elector. 

C. As used in this section, "emergency response provider" means a resident. of this state who 
otherwise satisfies this state's voter eligibility requirements and who, in response to an emer- 
gency, is temporarily assigned by a governmental or nongovernmental relief agency or employer 
to provide support to the victims of the emergency or to rebuild the infrastructure in, the affected 
area and: 

(1) the assignment is for a period peeion ite on or after the thirty-five days immediately 
prior to an election; 

(2) the affected area is outside the individual's county of residence; and 

(3) the president of the United States or the governor of a state has declared an emergency 
in the affected area. : 


History: Laws 2015, ch. 145, § 33; 2019, ch. 212, § 84. The 2019 amendment, effective April 3, 2019, re- 
Applicability. — Laws 2015, ch. 145, § 102 provided placed "absentee ballot" with "mailed ballot" throughout 
that the Uniform Military and Overseas Voters Act is ap- the section. 


plicable to any federal postcard application received as of 
the first day of the current election cycle. 


1-6B-10. Use of federal write-in absentee ballot; qualification. 


A. A federal qualified elector may use a federal write-in absentee ballot to vote for all offices 
and ballot questions in an election. 

B. In completing the federal write-in absentee ballot, the federal qualified elector may desig- 
nate a candidate by writing in the name of the candidate. In a general election when voting for a 
specified office, a federal qualified elector may in the alternate complete the federal write-in ab- 
sentee ballot by writing in the name of a political party, in which case the ballot shall be counted 
for the candidate of that political party. 

C. A qualified federal write-in absentee ballot shall be processed by the canvassing board in 
the same manner as a provisional ballot. A federal write-in absentee ballot from a federal quali- 
fied elector shall not be qualified if the federal qualified elector voted on any other type of ballot. A 
federal write-in absentee ballot of an overseas voter shall not be qualified if the ballot is puuen seers 
from any location in the United States. 


History: Laws 2015, ch. 145, § 34; 2019, ch. 212,§ 85. ~ The 2019 amendment, effective April 3, 2019, in Sub- 


Applicability. — Laws 2015, ch. 145, § 102 provided section A, after "offices and ballot", deleted "measures" 
that the Uniform Military and Overseas Voters Act is ap- and added "questions". 


plicable to any federal postcard application received as of 
the first day of the current election cycle. 


1-6B-11. Confirmation of receipt of application and voted ballot. 


The secretary of state, upon the recommendation of the voting system certification committee, 
shall implement an electronic free-access system by which a federal qualified elector may deter- 
mine by telephone, electronic mail or internet whether the federal qualified elector's: 

A. federal postcard application or other registration or military-overseas ballot aebia cide has 
been received and accepted; and 

B. military-overseas ballot has been received and the current status of the ballot. 
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1-6B-12 


History: Laws 2015, ch. 145, § 35. 
Effective dates. — Laws 2015, ch. 145, § 103 made 
Laws 2015, ch. 145, § 35 effective January 1, 2018. 


UNIFORM MILITARY AND OVERSEAS VOTERS 


1-6B-14 


Applicability. — Laws 2015, ch. 145, § 102 provided 
that the Uniform Military and Overseas Voters Act is ap- 
plicable to any federal postcard application received as of 


the first day of the current election cycle. 


1-6B-12. Use of voter's electronic-mail address. 


A. The county clerk shall request an electronic-mail address from each federal qualified elector 
who registers to vote. An electronic-mail address provided by a federal qualified elector shall not 
be made available to the public and is exempt from disclosure pursuant to the Inspection of Public 
Records Act [Chapter 14, Article 2 NMSA 1978]. The electronic-mail address may be used only for 
official communication with the voter about the voting process, including the secured transmission 
of military-overseas ballots and ballot materials if the voter has requested secured transmission, 
and verifying the voter's mailing address and physical location. The request for an electronic-mail 
address shall describe the purposes for which the electronic-mail address may be used and include 
a statement that any other use or disclosure of the electronic-mail address is prohibited. 

B. Ifa mailed ballot is transmitted to a federal qualified elector via secured transmission, the 
county clerk shall note in the ballot register the voter's registration address, that the ballot was 
delivered to the voter electronically and the date on which it was sent, but shall not disclose the 
voter's electronic-mail address. 

C. A federal qualified elector who provides an electronic- mail address may request that the 
voter's application for a military-overseas ballot be considered a standing request for secured elec- 
tronic delivery of a ballot for all elections in the election cycle. The county clerk shall provide a 
military-overseas ballot to a voter who makes a standing request for each election to which the 
request is applicable as an automatic application for a military-overseas ballot. 


History: Laws 2015, ch. 145, § 36; 2019, ch. 212, § 86. 

Applicability. — Laws 2015, ch. 145, § 102 provided 
that the Uniform Military and Overseas Voters Act is ap- 
plicable to any federal postcard application received as of 
the first day of the current election cycle. 

The 2019 amendment, effective April 3, 2019, changed 
"absentee ballot" to "mailed ballot", and required that the 
transmission of military-overseas ballots be secured; in 


Subsection A, after "including", deleted "transmitting" and 
added "the secured transmission of", after "requested", de- 
leted "electronic" and added "secured", and after "trans- 
mission", deleted "by electronic mail"; in Subsection B, af- 
ter "If", deleted "an absentee” and added "a mailed”, after 
"elector via", deleted "electronic mail" and added "secured 
transmission", and after "note in the", deleted "absentee"; 
and in Subsection C, after "request for", added "secured". 


1-6B-13. Prohibition of nonsubstantive requirements. 


A. Ifthe intention of the voter is clearly discernable in accordance with the provisions of Sec- 
tion 1-1-5.2 NMSA 1978, an abbreviation, misspelling or other minor variation in the form of the 
name of a candidate or a political party shall be accepted as a valid vote. 

B. Failure to satisfy a nonsubstantive requirement, such as using paper or envelopes of a speci- 
fied size or weight, does not invalidate a document submitted pursuant to the Uniform Military 


and Overseas Voters Act. 


C. Notarization is not required for the execution of any document required by the Uniform 


Military and Overseas Voters Act." 


History: Laws 2015, ch. 145, § 37. 
Effective dates. — Laws 2015, ch. 145, § 103 made 
Laws 2015, ch. 145, § 37 effective July 1, 2015. 


1-6B-14. Absentee ballots; reports. 


Applicability. — Laws 2015, ch. 145, § 102 provided 


that the Uniform Military and Overseas Voters Act is ap- 


plicable to any federal postcard application received as of 
the first day of the current election cycle. 


A. Within thirty days following a general election, the county clerk shall report to the secretary 
of state the number of absentee ballots transmitted in the general election to uniformed-service 
voters and overseas voters for the election and the number of those ballots returned, rejected or 
counted. 
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1-6B-15 ELECTIONS 1-6B-17 


B. Within ninety days following a general election, the secretary of state shall report to the 
federal election assistance commission the combined absentee ballot numbers submitted by the 
counties pursuant to this section. 


History: Laws 2015, ch. 146, § 38. Applicability. — Laws 2015, ch. 145, § 102 provided 


Effective dates. — Laws 2015, ch. 145, § 103 made » «© that the Uniform Military and’Overseas Voters Act is ap- 


Laws 2015, ch. 145, § 38 effective July 1, 2015. plicable to any federal postcard application received as of 
; the first day of the current election cycle, 


1-6B-15. Equitable relief. 


A court of competent jurisdiction of this state may issue an injunction or grant other equitable 
relief appropriate to ensure substantial compliance with, or enforce, the Uniform Military and 
Overseas Voters Act on application by: 

A. a federal qualified elector alleging a eslgvance under the leeaeoral Military and Overseas 
Voters Act; or 

B. an election official in this state. 


iS 


History: Laws 2015, ch. 146, § 39, _ Applicability, — Laws 2015, ch, 145, § 102 provided 


Effective dates. — Laws 2015, ch. 145, § 103 made that the Uniform Military and Overseas Voters Act is ap- 


Laws 2015, ch, 145, § 39 effective July 1, 2015. plicable to any federal postcard application received as of 
the first nay of the current election cycle. 


1-6B-16. Uniformity of application and construction. 


In applying and construing the Uniform Military and Overseas Voters Act, consideration shall 
be given to the need to promote ea Ee of the law with respect to its e eub ices matter among 
states that enact it. . 


_ History: Laws 2015, ch. 145, § 40. Applicability. — Laws 2015, ch. 145, § 102 provided 
Effective dates. — Laws. 2015, ch. 145, § 103 made that the Uniform Military and Overseas Voters Act is ap- 


Laws 2015, ch. 145, § 40 effective July 1, 2015. plicable to any federal postcard application received as of 
the first day of the current election cycle, 


1-6B-17. Relation to Electronic Signatures in Global and National 
Commerce Act. © 


The Uniform Military and Overseas Voters Act modifies, limits and supersedes the federal Elec- 
tronic Signatures in Global and National Commerce Act, 15 U.S.C. ‘Section 7001 et seq., but does not 
modify, limit or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or authorize electronic 
delivery of any of the notices described in Section 103(b) of that act, 15 U.S.C. Section 7003(b). 


History: Laws 2015, ch. 145, § 41. Applicability. — Laws 2015, ch. 145, § 102 provided 
Effective dates. — Laws 2015, ch, 145, § 108 made that the Uniform Military and Overseas Voters Act is ap- 
Laws 2015, ch. 145, § 41 effective July 1, 2015. plicable to any federal postcard application received as of 
the first day of the current election cycle. 
ARTICLE 6C 
Intimate Partner Violence Survivor Suffrage 
Sec Sec ‘ , 
1-6C-1. Short title. 1-6C-5. Random identifier and verification code. 
1-6C-2. Definitions.: * 1-6C-6.. Transmission of ballots to voter-participants. 
1-6C-3. Elections covered; automatic delivery of ballots; 1-6C-7. Receipt of voted ballots from voter-participants, 
form of ballot and ballot materials; confi- 1-6C-8. Statewide election; state canvass report. 
dentiality. 1-6C-9. Judicial proceedings. 
1-6C-4. Voter records; certification; decertification; can- 
cellation. 
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1-6C-1 INTIMATE PARTNER VIOLENCE SURVIVOR SUFFRAGE 1-6C-3 


1-6C-1. Short title. . 


Sections 1 through 9 [1-6C-1 through 1-6C-9 NMSA 1978] of this act may be cited as the “Inti; 
mate Partner Violence Survivor Suffrage Act". 


History: Laws 2019, ch, 226, §.1, Effective dathe: — Laws 2019, ch. 226, § 18 made 
: Laws 2019, ch. 226, § 1 effective July 1, 2019. 


1-6C-2. Definitions. 


As used in the Intimate Partner Violence Survivor Suffrage Act: 
A. "administrator" means the person appointed by the secretary of state to administer the elec- 
tion component of the confidential substitute address program; ~ 
B, "appropriate county clerk" means the county clerk of the county.in which the Faxiderial 
address on a voter registration certificate is located and includes the elected official, the. county 
clerk's chief deputy, an appointed election board and employees or agents of the county clerk with 
duties related to the Intimate Partner Violence Survivor Suffrage Act; 
C. "certification" means the procedure provided by the Confidential Substitute Address Act for 
a person to be certified as a participant in the confidential substitute address program; 
D. "confidential substitute address program" means the program administered by the. secre- 
tary of state pursuant to the Confidential Substitute Address Act; . 
K. "decertification" means the procedure provided by the Confidential Substitute Address Act 
for a person to be decertified as a participant in the confidential substitute address program; 
F, ideivery address" means the address, where a voter-participant receives mail; 
_G. "election" means a statewide or special election called, conducted and, canvassed pursuant 
to the provisions of the Election Code [Chapter 1 NMSA 1978]; 
.H. "participant" means a person certified to participate in the confidential substitute address 
program pursuant to the procedures of the Confidential Substitute Address Act; and 
I, "voter-participant". means a participant who is also a voter. 


History: Laws 2019, ch. 226, § 2. ‘ : . Eh Effective dates. — Laws 2019, ch, 226, §.138 made 
Laws 2019, ch. 226, §2 effective July 1, 2019. 


1-6C-3. Blections covered; automatic delivery of ballots; form of ballot 
and ballot materials; confidentiality. 


A. The procedures in the Intimate Partner Violence Survivor Suffrage Act apply to all elections 
and operate notwithstanding other provisions of the Election Code [Chapter 1 NMSA 1978] or — 
state or local laws related to elections to the contrary... 

B. Upon a person's certification as a participant, the administrator shall determine whether 
the participant is a voter. If the participant is not.a,voter but appears to be a qualified elector, the 
administrator shall offer the participant the opportunity to register to vote. 

C. A voter-participant shall vote exclusively by mailed absentee ballot or mailed ballot. In each 
election in which a voter-participant is eligible to vote, the administrator shall send a mailed ab- 
sentee ballot or a mailed ‘ballot to the voter-participant without requiring a abi heg or application 
to receive a ballot. 

D. The form of the ballot for a voter-participant shall be the same as ba ballot:provided to all 
other voters. A voter-participant may vote for all candidates and on all questions as if the voter 
were casting a ballot in person, 

E. The form of the ballot materials for voter-participants shall hie the s same as the ballot mate- 
rials provided to all other voters, except.as required to implement the Intimate Partner Violence 
Survivor Suffrage Act. 

F. With regard to oe SAR te related to participants and i a ae records related to 
voting: riiy 


121 


© 2022 State of New. Mexico. New Mexico Compilation Commission. All rights reserved. 


1-6C-4 ELECTIONS 1-6C-4 


(1) any communication between the secretary of state and any county clerk related to the 
Intimate Partner Violence Survivor Suffrage Act shall be maintained as confidential in accordance 
with the confidentiality provisions of Subsection A of Section 40-13B-8 NMSA 1978 and shall not 
be disclosed except as provided by that section; and 

(2) once a person is decertified, records related to that voter are no longer confidential pur- 
suant to Paragraph (1) of this subsection and may be disclosed in the same manner provided for 
disclosure of voter information pursuant to the provisions of the Election Code. 


History: Laws 2019, ch. 226, § 3. Effective dates. — Laws 2019, ch. 226, § 18 made 
Laws 2019, ch. 226, § 3 effective July 1, 2019. 


1-6C-4. Voter records; certification; decertification; cancellation. 


Notwithstanding the provisions of the Voter Records System Act [Chapter 1, Article 5 NMSA 
1978], the secretary of state shall: 

A. maintain within the state voter registration electronic management system a secured mod- 
ule. Voter-participant registration records shall be maintained in the secured module and shall be 
accessible only as required by staff designated by the secretary of state. Voter-participant registra- 
tion records shall not appear in the voter file or the county voter list, be accessible by any county 
user or be viewable by the public; 

B. maintain a register of voter-participants, which shall serve as a supplement to the county reg- 
ister for the county in which each voter-participant's voter registration residential address is located. 
The register maintained by the secretary of state shall be filed in a fire-resistant container; 

C. upon the determination that-a participant is an existing voter, proceed to transfer all voter 
registration records related to the voter-participant from the voter file to the secured module and 
shall notify the appropriate county clerk, who shall immediately transfer the voter-participant's voter 
registration documents from the county register to the secretary of state. Voter registration records 
related to a voter-participant shall not be maintained in the county register or by the county clerk; 

D. when a participant executes a new or updated certificate of registration, fulfill the duties of 
the appropriate county clerk in placing the voter-participant's certificate of registration in the reg- 
ister maintained by the secretary of state and entering the information into the secured module; 

E. upon decertification of a person who is a voter: 

(1) transfer the person's voter registration information fro the secured module into the 
voter file; and 

(2) deliver the certificate ‘of voter eekieeton to the pei troy county clerk for place- 
ment in the county register; 

F. upon the cancellation of a person's voter registration when the person is also decertified as 
a participant: 

(1) transfer the canceled voter registration information pet the secured module into the 
voter file; and 

(2) deliver the certificate of registration and other dtoamarite battetniaye to the canceled 
voter registration to the appropriate county clerk for placement in the i register for the re- 
tention period; and 

G. upon the cancellation of a participant's voter donistration when the person remains a par- 
ticipant, perform the duties of the county clerk in the cancellation of registration and retention of 
records; provided that when the person is decertified, the secretary of state shall: . 

(1). transfer the canceled voter registration information from the secured module into the 
voter file; and 

(2) ifthe retention period for voter registration records provided in Section 1-4-32 NMSA 
1978 has not expired, deliver the certificate of registration and other documents pertaining to the 
canceled voter to the appropriate county clerk for placement in the county register for the remain- 
der of the retention period. 


History: Laws 2019, ch, 226, § 4. Effective dates. — Laws 2019, ch. 226, § 18 made 
Laws 2019, ch, 226, § 4 effective July 1, 2019. 
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1-6C-5 INTIMATE PARTNER VIOLENCE SURVIVOR SUFFRAGE 1-6C-7 


1-6C- 5. Random identifier and verification code, 


A... Prior to:each election, the administrator shall assign to each voter-participant eligible to 
vote in that election a random. identifier and a verification code for use in that election only. 

B.. , In the mailed absentee ballot or mailed ballot process, the random identifier shall be used in 
place of the voter-participant's required voter identification and the verification code shall be used. 
in place of the voter-participant's signature. . 

C, , At the same time a ballot is mailed to.a voter-participant, the administrator shall separately 
send the voter-participant the verification code assigned to the voter-participant for that election, 
along with instructions to place the verification code where a voter normally provides a signature 
under the privacy flap of a mailed absentee ballot or mailed ballot. 


History: Laws 2019, ch, 226, § 5. if ” Effective dates. — Laws 2019, ch, 226, § 13 made 
Laws 2019, ch, 226, § 5 effective July 1, 2019. 


1- 6C- 6. Transmission of ballots to iter i artiaoea re: 


A On the thirty-fifth day before an election, on behalf of each voter-participant eligible to vote 
in that election, the administrator shall request from each appropriate county clerk the ballot to 
be used by each voter-participant registered to vote in that county. 

B. The request shall not reveal the name or address of the voter-participant. In place of a voter- 
participant's name and address, the administrator shall provide the appropriate county clerk the 
random identifier and verification code associated with the voter-participant for that election. The 
request made pursuant to this section is a record related to voting subject to the disclosure and 
retention procedures of Section 1-12-69 NMSA 1978. 

C.. No later than thirty-two days before the election, the appropriate county clerk shall trans- 
mit to the administrator the ballot for each voter-participant registered to vote in that. county. 

D. Twenty-eight days before the election, the administrator shall mail a ballot and balloting 
materials to a voter-participant's delivery address, along with a return envelope necessary to re- 
turn the voted ballot to the appropriate county clerk. The return envelope shall be the same as for 
all other voters, except that in place of the required voter identification to be written under the pri- 
vacy flap, the administrator shall provide the random identifier assigned to that voter-participant 
for that election, The return envelope for the voted ballot shall be postage-paid and the return ad- 
dress shall be the address for the appropriate county clerk. 

E. When a participant registers to vote or updates a voter registration after the thirty-fifth day 
before an election but before the deadline to register to vote or to update an existing registration 
pursuant to Section 1-4-8 NMSA 1978, the administrator shall: 

(1). request from the appropriate county clerk, and the appropriate county clerk shall 
transmit to the administrator as soon as practicable, a ballot and balloting materials; and 

(2) send a voter-participant the ballot and balloting materials within brent ihe, hours of 
receipt from the appropriate county clerk. 

F. When an unvoted ballot. is transmitted to the administrator on behalf of a tabesspaxtitipant, 
the appropriate county clerk shall note in the ballot register the random identifier in place of the 
voter-participant's name and the address of the confidential substitute address program in place 
of the voter-participant's adsinea and shall not note the voter-participant's gender or year of 
birth. | 


History: Laws 2019, ch, 226, § 6. 7 Effective dates. — Hen 2019; ch, 226, §,18 mbde 
Laws 2019, ch. 226, § 6 effective July ik 2019. 
1-6C-7. Receipt of voted ballots from jotérsperticipniite: 


A. -A voted ballot shall be returned: by the voter-participant to the appropriate county clerk. A 
voted ballot from a voter-participant shall be considered timely if it is received no later than the dead- 
line for receiving mailed absentee ballots or mailed ballots pursuant to Section 1-6-10 NMSA 1978. 
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1-6C-8 ELECTIONS 1-6C-9 


B. When a voted ballot is received from a voter-participant, the appropriate county clerk or 
election board shall compare the random identifier provided by the voter-participant under the 
privacy flap to the list of random identifiers provided by the administrator for that election. If 
the random identifier appears in both places, the appropriate county clerk shall verify that the 
verification code assigned to that random identifier for that election matches the verification code 
provided by the voter-participant under the privacy flap in lieu of the voter's signature. If the 
verification code is on the list provided by the administrator for use in that election and matches 
the random identifier assigned by the administrator to identify the voter-participant, the ballot 
shall be qualified and processed in the same manner as mailed absentee ballots or mailed ballots 
received and qualified in that election. : 

C. If either the random identifier or the verification code is missing, or if the random identi- 
fier and verification code under the privacy flap do not match, the ballot shall not be qualified and 
shall be disposed of in the same manner as mailed absentee ballots or mailed ballots received in 
that election and not qualified. 

D. Following an election and within the time frames provided in the Election Code [Chapter 1 
NMSA 1978], the appropriate county clerk shall provide to the administrator:using the random 
identifier for that election the voter credit information for each voter-participant who voted and 
the appropriate notations for any voter-participant whose election mail was returned as tndetty: 
erable: 


History: Laws 2019, ch. 226, § 7. ' Effective dates. — Laws 2019, ch, 226, § 18 made 
Laws 2019, ch. 226, § 7 effective July’1, 2019. 


1-6C-8. Statewide election; state canvass report. 


The secretary of state shall prepare a public report to be included with the state canvass peices 
of each statewide election. The report shall include the total number of Pipa ipo: 
A. participants; 
B. voter-participants who were sent a ballot; 
C. voter-participants who returned a ballot; and 
D. ballots from voter-participants that were qualified and counted. 


History: Laws 2019, ch. 226, § 8. Effective dates. — Laws 2019, ch. 226, § 13 made 
Laws 2019, ch. 226; § 8 effective July 1, 2019. 


1-6C-9. Judicial proceedings. 


A. In a judicial proceeding related to an election, upon good cause shown and only as is re- 
quired to complete the judicial proceeding, a judge may permit in-camera inspection of a voter- 
participant's voter registration information and peg) ae related to participation in the confi- 
dential substitute address program. 

B. The administrator shall be notified and joined as an indispensable party on behalf of the 
confidential substitute address program in a judicial proceeding related to an election whenever a 
judge considers permitting in-camera inspection of any information related to a voter-participant 
and before such determination is made. 

C. Inajudicial proceeding related to an election in which the secretary of state is a party in the 
secretary's capacity as the chief election officer of the state and the administrator is joined as an 
indispensable party on behalf of the confidential substitute address program, the attorney general 
shall provide separate representation for the secretary of state and for the administrator. 

D. Information reviewed in-camera pursuant to this section shall not be admitted into evi- 
dence unless the information is the basis for the final judgment by the court. 


History: Laws 2019, ch. 226, § 9. Effective: dates. — Laws 2019, ch. 226, § 13 made 
Laws 2019, ch. 226, § 9.effective July 1, 2019. 
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1-7-1 POLITICAL PARTIES 1-7-2 


ARTICLE 7 


Political Parties 


Sec. ‘See. 

1-7-1. Political parties; conditions for use of ballot. 1-7-5, Rules and regulations; amendment. 

1-7-2, Qualification; removal; requalification, 1-7-6. Party name and emblem. 

1-7-3. Rules and regulations; contents. 1-7-7. Major political party; minor political party. 
1-7-4 


. Rules and regulations; filing; fee. 


1-7-1.. Political parties; conditions for use of ballot. 


All nominations of candidates for public office in New Mexico made by political parties shall be 
made pursuant to the Election Code [Chapter 1 NMSA 1978]. No political party shall be permitted 
to have the names of its candidates printed on any election ballot unless and until it has qualified 
as provided in the Election Code. 


History: 1953 Comp., § 3-7-1, enacted. by Laws bodies, the method of selecting nominees for such offices, 
1969, ch, 240, § 144. and the means and manner of filling vacancies in such 
offices, committees,and governing bodies and on the party 


ANNOTATIONS ballot. Such rules and regulations must be filed with the 

Party must file rules and regulations with sec- secretary of state within 30 days after the organization of 
retary of state before candidates appear on ballot. the party and at least 60 days before the general election, 
— The first step that must be taken by a political party if the party desires to have the names of its candidates 
before the names of its candidates may be placed upon placed on the ballot for national, state or district officers. 
the ballot in the general election is to make, adopt and 1959-60 Op. Att'y Gen, No. 60-113 (opinion rendered un- 
file through its state central committee, or other govern- der former law). . 
ing body, a set of rules and regulations. providing for its Political party must hold convention for purpose 
convention and organization, the manner of calling and of nominating candidates for such offices, 1959-60 Op. 
conducting its elections, the mode of selection of delegates Ay Gen. No. 60-113 (opinion rendered under former 
to such conventions, the manner of selecting members of t 
its state central committee, the state chairman and other Am. Jur. 2d, A.L.R. and CwJ.S, references. — 25 Am, 
officers and members of its governing bodies, the powers Jur. 2d Elections § 198 et seq. 
and duties of such officers, committees and governing 29 C.J.S, Elections § 84. 


1-7-2. Qualification; removal; requalification. 


A. To qualify as a political party in New Mexico, each political party through its governing 
body shall adopt rules providing for the organization and government of that party and shall.file 
the rules with the secretary of state. Uniform rules shall be adopted throughout the state by the 
county organizations of that party, where a county organization exists, and shall be filed with the 
county clerks. At the same time the:rules are filed with the secretary of state, the governing body 
of the political party shall also file with the secretary of state a petition containing the hand- 
printed names, signatures, addresses of registration and counties of residence of at least.one-half 
of one percent of the total votes cast for the office of governor at the preceding general election who 
declare by their signatures on the petition that they are voters of New Mexico and that they desire 
the party to be a qualified political party in New Mexico. Blank petition forms shall be available at 
any time from the secretary of state. 

B. Each county political party organization.may adopt supplementary rules insofar as they do 
not conflict with the uniform state rules or. do not abridge the lawful political rights of any person. 
Such supplementary rules shall be filed with the county clerk and the secretary of state in the 
same manner as other rules are filed. . 

C. A qualified political party shall cease to be. qualified for the purposes of the Ale cane 
Code [Chapter 1 NMSA 1978] if two successive general elections are held without at least one 
of the party's candidates on the ballot or if the total votes cast for the party's candidates for 
governor or president of the United States, provided that the party has a candidate seeking 
election to either of these offices, in a general election do not equal at least one-half of one 
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1-7-3 ELECTIONS 1-7-3 


percent of the total votes cast for the office of governor or president of the United States, as 
applicable. No later than March 15 of an odd-numbered year, the secretary of state shall send 
notice of nonqualification to the state. chair of any political party that fails to remain qualified. 
The notice shall be delivered by registered mail to the last known address of the state chair of 
the political party, and a copy shall be kept in the sy hai of state's file of parties qualified 
in New Mexico. 

D. The secretary of state shall then notify all county clerks of the ease and nonqualification 
of the political party and shall post the notice on the web site maintained by the secretary of state. 
The secretary of state shall within forty-five days notify by mail all voters registered as members 
of such party of the removal and nonqualification of the party. 

E. To requalify, the party shall again comply with the provisions of the Election Code dealing 
with filing requirements for political parties. 


History: 1953 Comp., § 3-7-2, enacted by Laws one-half of one percent of the total votes cast for the of- 
1969, ch. 240, § 145; 1975, ch. 255, § 97; 1979, ch. 878, § fice of governor or president, the party will no longer be 
4; 1981, ch. 141, § 1; 1989, ch. 392, § 16; 1990, ch. 39, § considered 'qualified' for purposes of the Election Code." 
1; 1995, ch. 124, § 8; 2011, ch. 187, § 49. 

The 2011 amendment, effective July 1, 2011, required ANNOTATIONS 
the secretary of state to make blank petition forms avail- Constitutionality. — Subsection A's former require- 
able at all times and to send ‘notice of nonqualification to ment that a new political party must provide petitions 
the state chair of any political party that fails to remain containing 500 signatures from’ registered voters who 
qualified and to post'the notice on the secretary of state's declare that they are members of that party was uncon- 
web site and imposed a forty-five day deadline for sending stitutional, imposing an unnecessary burden on those sig- 


notice to régistered voters who are members of the party. natories' First Amendment rights. Workers World Party v. 
The 1995 amendment, effective January 1, 1996, in- Vigil-Giron; 693 F. Supp. 989 (D.N.M. 1988). 


serted “where a county organization exists" and made a Maintaining major party status. —Té Aihatthinced 
minor stylistic change in the second sentence of Subsec- ognition as a major political party in an upcoming general 
tion A, and inserted "provided that the party has 5 ca election, a political party must satisfy the same require- 
didate seeking election to either of these offices" in the ments necessary for initial recognition as a major political 
second sentence of Subsection C. party. The party must: 1) have run at least one candidate 

The 1990 amendment, effective March 1, 1990, sub- in one’of the last two general elections, with its candidate 
stituted desire the party to be a qualified political party for governor or U.S. president, if any, having received the 
in New Mexico" for "support the official recognition of that statutorily prescribed minimum number of votes, 2) have 
party” at the end of Subsection A and, in Subsection C, a candidate who received, in the last preceding general 
substituted the first two sentences for the former first election, the minimum number of votes required, and 3) 
sentence which read "Beginning with the general elec- have in its membership on the day of the primary election 
tion in 1988, if two successive general elections are held proclamation registered voters sufficient to satisfy the 


without at least one candidate from the qualified political .minimum membership requirement. 1996 Op. Att'y Gen. 
party on the ballot or that party does not recéive at least "6. 96-01. 


: 


1-7-3. Rules and regulations; contents. 


The secretary of state and the county clerk shall not accept the rules and regulations of any po- 
litical party for filing unless such rules and regulations provide: 

A. amethod for nominating candidates for the general election; 

B. amethod for calling and conducting conventions; 

C. ‘a method for selection of delegates to conventions; 

D. a method for selection of state central committee members, a state chairman and other 
party officers, and all other members of governing bodies of the party; 

EK. a method for filling vacancies in party offices, committees and other governing bodies; 

F.. the powers and duties of party officers, committees and other governing bodies; 

G. for the structure of the state and county party organizations; 

H. that meetings to elect any party officers, including delegates, shall be held at a public place 
during the week specified by the state party chairman; 

I. that notice of such meetings shall be published by the officers of the county party organi- 
zation in a newspaper of general circulation at least fourteen days prior to the meeting and the 
notice shall specify the time, date and place for holding the meeting; and 

J. a method for amending the party rules and regulations: 
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History: 1953 Comp., § 3-7-8, enacted by Laws Party must file with county clerk for county of- 
1969, ch. 240, § 146. fices. — If a party is interested in having candidates on 
the ballot for county offices, such party must comply with 


visiusile 842 33 98 this section by filing its rules and regulations with the 
County chairman and precinct chairman not au- county clerk. 1955-56 Op. Att'y Gen. No. 56-6559. 
tomatically delegates. — Nowhere in the New Mexico . Rules need not be filed with county clerk for elec- 
statutes is it provided that county chairmen and pre- tion of district attorney. — The secretary of state is not 
cinct chairmen automatically become delegates by vir- concerned with the question of whether there have been 
tue of their positions. In order to be delegates they must party rules and regulations filed with county clerks with 
be elected in the same manner that other delegates’ are.» Teference to the nomination or election to the office of the 
elected. 1966 Op. Att'y Gen. No. 66-17. district attorney. The office of district attorney is a state 
Party to file with secretary of state to place can- office. 1955-56 Op. Att'y Gen. No. 56-6559. 
didates on ballots for national, etc., offices. — When Nominations for congress must follow rules and 
a party wishes to place candidates on‘the ballots for na- regulations. — It is clear that nominations to fill va- 
tional, state, district and legislative offices from multiple cancies in United States congress are to be made in ac- 
county districts, such party must comply with this section cordance with the rules and regulations of the respective 


by filing its rules and regulations with the secretary of parties, 1955-56 Op. Att'y Gen. No. 56-6540. 


state. 1955-56 Op. Att'y Gen. No. 56-6559. 


1-7-4. Rules and regulations; filing; fee. 


A. Each political party shall file its rules and regulations, along with petitions containing the 
required number of signatures, if the signature provision is applicable to the party, within thirty 
days after its organization and no later than twenty-three days after the primary election before 
any general election in which it is authorized to participate. 

B. Within seven days after the filing of the political party's rules and qualifying petitions, the 
secretary of state shall notify the political party whether the rules and qualifying petitions are in 
proper order and that the party has qualified. The secretary of state shall notify all county clerks 
in the state of the qualification of that political party and post notice of qualification on the secre- 
tary of state's web site. 

C. Political parties filing rules and regulations with the county clerks shall pay the standard 
filing fee. 


History: 1958 Comp., § 3-7-4, enacted by Laws identical amendments to this section. The section was 
1969, ch. 240, § 147; 1977, ch. 222, § 17; 1983, ch. 232, § set out as amended by Laws 2014, ch. 81, § 1. See 12-1-8 
8; 1995, ch. 124, § 9; 2014, ch. 40, § 1; 2014, ch. 81, § 1. NMSA 1978. 

The 2014 amendment, effective March 12, 2014, pro- The 1995 amendment, effective January 1, 1996, sub- 
vided for the filing of a qualifying petition and notice of stituted "first Tuesday in April" for "second Tuesday in 
qualification as a party; provided for standardized fil- July" in Subsection A. 


ing dates; in Subsection A, after "rules and regulations", 
added "along with petitions containing the required num- “ANNOTATIONS 


ber signatures, if the signature provision is applicable to Party. must filé; with secretary.of. state for na- 
the party", after "no later than" deleted "the first, Tuesday pet sak offices, — When a ie wishes to place can- 
in April" and added twenty-three days after the primary didates on the ballots for national, state, district and leg- 
election", and after "before any", added "general"; and islative offices from: multiple county districts, such party 
added Subsection B. must comply with this section by filing its rules and regu- 


Laws 2014, ch. 40, § 1, effective Mareh 7, 2014, and lations with the secretary, of state. 1955-56 Op. Att'y Gen. 
Laws 2014, ch, 81, § 1, effective March 12, 2014, enacted No. 56-6559 (opinion santersa under former tasey , 


1-7-5. Rules and regulations; amendment. 


Political party rules and regulations filed as required by the Election Cede [Chapter 1 NMSA 
1978] are subject to amendment only in the manner provided for in such rules and regulations. No 
amendments shall be made less than one hundred twenty days prior to any general election, nor 
shall any amendment he effective until thirty days after being filed. Amendments shall be filed in 
the same manner as original party tales and regulations are filed. 


History: 1953 Comp., § 3-7-5, enacted by Laws % 
1969, ch. 240, § 148; 1975, ch. 255, § 98. 
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1-7-6. Party name and emblem. 


A. The chairman of the state central committee of a qualified political party shall file with the 
secretary of state a certificate setting forth the name selected for the political party and showing a 
representation of the emblem by which the party is to be represented. 

B. The certified party name and emblem shall thereafter be used to designate the ticket of that 
political party on all.ballots. 

C. The secretary of state shall certify the party name and emblem of the party to patch county 
clerk. 

D. The state convention of a political party may change the party name and party heh te by 
adopting in their stead another name and emblem. The new party name and party emblem shall 
be filed in the same manner as was the original party name and party emblem, provided the cer- 
tificate shall be signed. by the presiding officer and the secretary of the state convention adopting 
the new party name and party emblem. 

E. No political party shall adopt any party name or party Martins which is the same as, similar 
to, or which conceivably can be confused with or mistaken for the party name or party emblem of 
any other qualified political party in New Mexico. . 


History: 1953 Comp., § 3-7-6, enacted by Laws 
1969, ch. 240, § 149. 


1-7-7. Major political party; minor political party. 


As used in the Election Code [Chapter 1 NMSA 1978]: 

A. "major political party" means any qualified political party, any of whose candidates received 
as many as five percent of the total number of votes cast at the last preceding general election for 
the office of governor or president of the United States, as the case may be, and whose membership 
totals not less than one-third of one percent of the statewide registered voter file on the day of the 
governor's primary election proclamation; and : 

B. "minor political party" means any qualified political party that is not qualified as a major 
political party pursuant to Subsection A of this section. 


? 


i] 


History: 1953 Comp., § 3-1-8, enacted by Laws one-third of one percent of the statewide registered voter 


1969, ch. 240, § 8; 1975, ch. 255, § 3; 1983, ch. 258, § file on the day of the primary election proclamation. 1996 
1; 1995, ch, 124, § 1; 1978 Comp., § 1-1-9, recompiled Op. Att'y Gen, No. 96-01. 
and amended as § 1-7-7 by Laws 2011, ch, 137, § 48. Maintaining major party status. — To maintain rec- 
The 2011 amendment, effective July 1, 2011, modified ognition as a major political party in an upcoming general 
the definition of "minor political party" by eliminating the election, a political party must satisfy the same require- 
requirement that candidates of the party receive not more ments necessary for initial recognition as a major political 
than five percent of the votes'cast in the preceding gen- party. The party must: 1) have run at least one candidate 
eral election for the office of governor or president of the in one of the last two general elections, with its candidate 
United States, for governor or U.S. president, if any, having received the 
The 1995 amendment, effective January 1, 1996, in- statutorily prescribed minimum number of votes, 2) have a 
serted the language beginning "and ‘whose membership" candidate who received, in the last preceding general elec- 
and ending "election proclamation" in Subsection A, tion, the minimum number of votes required, and 3) have in 


its membership on the day of the primary election procla- 


ANNOTATIONS mation registered voters sufficient to satisfy the minimum 
Minimum vote requirement for major party. — To membership requirement. 1996 Op. Att'y Gen. No, 96-01, 

satisfy the minimum vote requirement for recognition as Candidate for governor or president not re- 
a major political party, at least one candidate of the quali- quired. — The intent of the Election Code is to permit 
fied political party, irrespective of office sought, must have qualified political parties to run candidates for governor 
received at least five percent of the total votes cast at the or U.S, president, but/not to mandate that they do so, Ac- 
last preceding general election for the office of governor or cordingly, , Subsection A-does not require a major p ql bical 
U.S. president, whichever election is applicable. Addition- party to run a candidate for governor or US. president 
ally, Subsection A requires that the political party must in each general election in which the office is to be filled. 
satisfy a minimum membership requirement of at least 1996 Op. Att'y Gen, No, 96-01, 


o 
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NOMINATIONS AND PRIMARY ELECTIONS 


ARTICLE 8 


Nominations and Primary Elections 


Sec. 
1-8-1. Nominating. procedures; major political parties; 
minor political parties. 
1-8-2. Nomination by minor political party; convention; 
designated nominees. 
1-8-2. Nomination by minor political party; convention; 
- designated nominees. (Effective January 
iM ~ 1, 2023.) 
1-8-3, Nomination by minor political party; other 
methods. 


og 3. Nomination by minor political party; other meth- 
ods. (Effective January 1, 2023.) 
1-8-3.1. Nominating petition for candidate of an unquali- 
fied state political party; qualification as 
an independent candidate. 

Secretary of state; certification of nominees; minor 

political party. 

. Canvassing boards; certification of nominees of 

parties participating in primary. 

. Vacancy on primary ballot. 

. Vacancy on general election ballot; death of candi- 
date or resignation or death of office holder 
before primary. 

. Vacancy on general election ballot; occurring after 

primary. 

Repealed. 

Repealed. | 

Primary Election Law; time of holding primary. 

Primary Election Law: proclamation calling pri- 
mary and general elections. 

. Primary Election Law; contents of proclamation. 

. Primary election law; contents of proclamation. 
(Effective January 1, 2023.) 

. Primary Election Law; proclamation; duties of 

secretary of state. 

. Primary Election Law; proclamation; duties of 
county clerk. ° 

. Primary Election Law; proclamation; amendment. 

. Primary Election Law; offices affected; questions 
prohibited. 

. Primary Election Law; who may become a can- 

, didate. 

. Candidacy in primary of one party bars general 
election ballot designation of different 
party or as an unaffiliated candidate. 

. Primary Election Law; candidacy for more than 
one office. 

. Primary election; methods of placing names on 
primary ballot. 

1-8-21.1, Designation of candidates by convention. 

1-8-22 to 1-8-24. Repealed. 


1-8-4, 


1-8-25. Repealed. 
1-8-26. Primary Election Law; time of filing; documents 
__ necessary to qualify for ballot; challenge, 

1-8-27.: Primary Election Law; declaration of candidacy; 
manner of filing. 

1-8-28. Repealed. 

1-8-29, Primary Election Law; declaration of candidacy; 
form. 

1-8-30. Primary Election Law; declaration of candidacy; 
nominating petition; filing and form. 

1-8-31. Recompiled. 

1-8-32. Primary Election Law; nominating petition; of- 
fenses; penalty. ii 

1-8-33, Primary Election Law; nominating petition; 


' number of signatures J aibiotiey 
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Sec. 
1-8-33. Primary Election Law; nominating petition; 
ar number of signatures required. (Effective 
January 1, 2023.) 

1-8-34. Primary Election Law; nominating petition; 
withdrawals and additions; copies made 
available. 

1-8-35. Primary Election Law; nominating petition; limi- 
tation on appeals of validity of nominating 
petitions. 

1-8-36. Repealed. 

1-8-36.1. Primary Election Law; write-in candidates, 

1-8-36.1. Primary Election Law; write-in candidates. 
(Effective January 1, 2023.) 

1-8-37 to 1-8-39. Repealed. 

1-8-39.1. Declaration of pre-primary designation; certifi- 

cation by secretary of state. 

1-8-40. Primary Election Law; declaration of candidacy; 
false statement. 

1-8-41. Primary Election Law; filing fee. 

1-8-42. Primary Election Law; pauper's statement in lieu 
of filing fee. 

1-8-43. Repealed. 

1-8-44, Primary Election Law; withdrawal of candi- 
dates. 

1-8-45. Independent candidates for general or United 
States representative elections; defini- 
tion. 

1-8-46, Independent candidates for general or United 
States representative special elections; 
right to be placed on ballot. 

1-8-47. Independent candidates for general or United 
States representative special elections; 
withdrawal of name. 

1-8-48, Independent candidates for general or United 
States representative elections; *declara~ 
tion of independent candidacy and nomi- 
nating petition. 

1-8-49. Independent candidates for general elections; can- 
didates for president and vice president. 
1-8-50.. Indépendent. candidates for general or United 
States representative special elections; 

nominating petition form. 

1-8-51.' Independent: candidates for general or United 
States representative elections; nominat- 
ing petitions; required number of signa- 
tures. 

1-8-51. Independent candidates for general or United 

Peeve States representative elections; nominat- 
ing petitions; required number of signa- 
tures. (Effective January 1, 2023.) 

1-8-52. Independent candidates for general or United 

States representative special elections; 
- nominating petitions; circulation; date of 
filing. 

1-8-52.1. Repealed. 

1-8-53,. Recompiled. 

1-8-54. Recompiled. 

1-8-54.1, Recompiled. 

1-8-55, Recompiled. 

1-8-56. Recompiled. 

1-8-57. Recompiled. 

1-8-58. Recompiled. 

1-8-59. Recompiled. ; 

1-8-60. Recompiled. 

1-8-61. Recompiled. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-8-1 ELECTIONS 1-8-2 


ec. 
8-62. Repealed. 
8-63. Recompiled. 
8- 


S 
1- 
1- 
1-8-64. Repealed. 


Sec, 

1-8-65. Minor political party candidates for general or 
United States representative special elec- 
tions; nominating petition form. 

'1-8-66. General elections; write-in candidates. 


1-8-1. Nominating procedures; major political parties; minor political 


parties. 


A. Any major political party in New Mexico, as defined in Section 1-7-7 NMSA 1978, shall 
nominate its candidates, other than its presidential candidates, by secret ballot at the next suc- 
ceeding primary election as prescribed in the Primary Election Law '[1-8-11 to 1-8-52 NMSA 1978]. 

B. Any minor.political party in New Mexico, as defined in Section 1-7-7 NMSA 1978, shall 
nominate candidates for public office in the manner prescribed in its party rules and regulations 
and according to the provisions of the Election Code [Chapter 1 NMSA 1978]. 


History: 1953 Comp., § 3-8-1, enacted by Laws 
1969, ch, 240, § 151; 1975, ch. 255, § 99; 2003, ch. 300, § 
1; 2014, ch. 40, § 2; 2014, ch. 81, 82, 

Cross references. — For qualified political party, see 
1-7-2 NMSA 1978. 

The 2014 amendment, effective March 12, 2014, 
changed statutory references to definitions of major 
and minor political parties; and in Subsections A and B, 
changed "1-1-9" to "1-7-7". 

Laws 2014, ch. 40, § 2, effective March 7, 2014, and Laws 
2014, ch. 81, § 2, effective March 12, 2014, enacted identi- 
cal amendments to this section, The section was set out as 
amended by Laws 2014, ch, 81, § 2. See 12-1-8 NMSA 1978. 

The 20038 amendment, effective June 20, 2003, in- 
serted "other than its presidential candidates" following 
"shall nominate its candidates," near the middle of Sub- 
section A. 


ANNOTATIONS 


Primary Election Law not violative of equal pro- 
tection clause of U.S. constitution. — Although plain- 
- tiff complains that Democrats seeking nomination face 
an unconstitutionally more onerous burden than do other 
political party candidates because the greater number of 
Democrats in New Mexico requires that a greater number 
of signatures be obtained on nominating petitions, only in- 
vidious discrimination violates the United States consti- 
tution, and this statute must be sustained if a valid public 
purpose can be shown for the statute, and limitation of 
the number of names on the ballot remains a valid consid- 
eration. The New Mexico Primary Election Law does not 
violate the equal protection clause. Dillon v, Evans, 549 
F.2d 183 (10th Cir. 1977). 

Candidates not required to be registered electors 
of party. — Candidates nominated by a political party, 
not required to be nominated at the primary election, are 
not required to be registered electors of such minority 
party. State ex rel. Chavez v. Evans, 1968-NMSC-167, 79 
N.M. 578, 446 P.2d 445 (decided under former law), 

Applicability to nonpartisan ticket in municipal 
election. — Former act relating to political party orga- 
nization and nominating procedures did not apply to 


nonpartisan tickets offered in a municipal election, Hamp- 
ton v, Priddy, 1946-NMSC-010, 50 N.M. 23, 168 P.2d 100. 

Write-in method not permissible. — Write-in 
method of nominating candidates was not permissible 
under former Primary Election Law. State ex rel. Van 
Schoyck v,.Board of Cnty, Comm'rs, 1942-NMSC-061, 46 
N.M. 472, 181 P.2d 278. 

Provision limiting selection and nomination 
methods required reasonable construction. — Pro- 
vision of former primary election statute that candidates 

"shall not be otherwise selected or nominated" required 
a reasonable, albeit strict, construction. State ex rel. Van 
Schoyck v. Board of Cnty. Comm'rs, 1942-NMSC-061, 46 
N.M. 472, 181 P.2d 278. 

Filling vacancy by party committee is exception. 
— Former provision for filling of vacancy after primary 
by party committee operated as an exception to statute 
requiring candidates to be nominated at primary election 
and required strict construction. State ex rel, Van Schoyck 
v. Board of Cnty. Comm'rs, 1942-NMSC-061, 46 N.M. 472, 
131 P.2d 278. 

Law reviews. — For article, "Judicial Selection in New 
Mexico: A Hybrid of Commission Nomination and Parti- 
san Hlection," see 30 N.M.L. Rev. 177 (2000). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections § 207 et seq. 

Extent of power of political party, Seta eA ree or officer 
to exclude persons from participating in primaries as vot- 
ers or candidates, 70 A.L.R. 1501, 88 A,L.R. 473, 97 A.L.R. 
685, 151 A.L.R, 1121, 

Quo warranto to test results of primary election, 86 
A.L.R. 246. 

Power of political party or its officials to withdraw nom- 
inations, 155 A.L.R. 186. 

State court jurisdiction over contest involving primary 
election for member of congress, 68 A.L.R.2d 1320. 

Validity of percentage of vote or similar requirement for 
participation by political parties in primary elections, 70 
A.L.R.2d 1162. 

Construction and effect of absentee voters' laws, 97 
A.L.R.2d 257. 

29 C.J.S. Elections § 89 et seq. 


1-8-2. Nomination by minor political party; convention; designated 


nominees. 


A. Ifthe rules of a minor political party require nomination by political convention: 
(1) the chair and secretary of the state political convention shall certify to the secretary of 


state the names of their party's nominees for United States senator, United States representative, 
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all elective state offices, legislative offices elected from multicounty districts, the public regulation 
commission, all elective judicial officers in the judicial department and all offices representing a 
district composed of more than one county; and 

(2) the chair and secretary of the county political convention shall certify to the county 
clerk the names of their party's nominees for elected county offices and for legislative offices 
elected from a district located wholly within one county or that is composed of only one county. 

B. The names certified to the secretary of state shall be filed on the twenty-third day following 
the primary election in the year of the general election and shall be accompanied by nominating 
petitions containing the signatures of voters totaling not less than one percent of the total number 
of votes cast for governor at the last preceding general election at which a governor was elected: 

(1) in the state for statewide offices; and 
(2) in the district for offices other than statewide offices. 

The petition shall contain a statement that the voters signing the petition are residents of the 
area to be represented by the office for which the person being nominated is a candidate. 

C. The names certified to the county clerk shall be filed on the twenty-third day following the 
primary election in the year of the general election and shall be accompanied by a nominating 
petition containing the signatures of voters totaling not less than one percent of the total number 
of votes cast for governor at the last preceding general election at which a governor was elected: 

(1) in the county for countywide offices; and 
(2) in the district for offices other than countywide offices. 

The petition shall contain a statement that the voters signing the petition are residents of the 
area to be represented by the office for which the person being nominated is a candidate. 

D. Except in the case of a political party certified in the year of the election, persons certified 
as candidates shall be members of that party on the day the secretary of state issues the general 
election proclamation. 

E. When a political party is certified in the year of the general election, and after the day the 
secretary of state issues the general election proclamation, a person certified as a candidate shall be: 

(1) a member of that party not later than the date the political party filed its rules and 
qualifying petitions pursuant to Sections 1-7-2 and 1-7-4 NMSA 1978; and 

(2) aresident in the district of the office for which the person is a candidate on the date of 
the secretary of state's proclamation for the general election or in the case of a person seeking the 
office of United States senator or United States representative, a resident within New Mexico on 
the date of the secretary of state's proclamation for the general election. No person who is a can- 
didate for a party in a primary election may be certified as a candidate for a different party in the 
general election in the same election cycle. 

F. No voter shall sign a petition prescribed by this section for more persons than the number of 
candidates necessary to fill the office at the next ensuing general election. 


History: 1953 Comp., § 3-8-2, enacted by Laws candidates; in Subsection B, in the first paragraph, after 
1969, ch. 240, § 152; 1971, ch. 317, § 14; 1975, ch. 255, § "filed on the", deleted "twenty-first" and added "twenty- 
100; 1977, ch, 222, § 18; 1977, ch. 358, § 1; 1981, ch. 147, third", after "accompanied by", deleted "a petition con- 
§ 1; 1983, ch. 258, § 2; 1990, ch. 39, § 2; 1993, ch. 314, § taining a list of signatures and addresses of voters" and 
44; 1993, ch. 316, § 44; 1995, ch. 124, § 10; 1998, ch. 36, added "nominating petitions containing the signatures of 
§ 1; 2007, ch. 336, § 18; 2014, ch. 40, § 3; 2014, ch. 81, § voters", after "number of votes cast", added "for governor", 
3; 2019, ch. 212, § 87. and after "preceding general election", deleted "for the of- 

Cross references. — For other methods of anh fice of governor or president of the United States, as the 
see 1-8-3 NMSA 1978. case may be" and added "at which a governor was elected", 

For certification of minor party nominees, see 1-8-4 and in the second paragraph, after "residents of the" de- 
NMSA 1978. leted "state, district, county or"; in Subsection C, in the 

The 2019 amendment, effective April 3, 2019, re- first paragraph, after "filed on the", deleted "twenty-first" 
placed "governor" with "secretary of state" with regard to and added "twenty-third", after "shall be accompanied by 
issuing the general election. proclamation, and limited the a", added "nominating", after "petition containing" deleted 
section to general elections; replaced each occurrence of "a list of" and added "the", after "petition containing the 
"governor" with "secretary of state" throughout the sec- signatures", deleted "and addresses", after "votes cast" 
tion; and replaced each occurrence of "primary" with "gen- added "for governor", and after "general election", de- 
eral" throughout the section. leted "for the office of governor or president of the United 

The 2014 amendment, effective March 12, 2014, pro- States, as the case may be" and added "at which a gover- 
vided for standardized filing dates; required that peti- nor is elected"; and in the second paragraph, after "resi- 
tions be signed by one percent of the votes cast for gov- dents of the", deleted "state, district, county or"; in Subsec- 
ernor at the general election; provided qualifications for tion D, at the beginning of the sentence, added "Except 
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in the case of a political party certified in the year of the 
election", after "persons certified as", deleted "nominees" 
and added "candidates", and after "of that party" deleted 
"before" and added "on"; added Subsection E; and in Sub- 
section F, after "the number of", deleted "minor party", 

Laws 2014, ch. 40, § 3, March 7, 2014, and Laws 2014, 
ch. 81, § 8, March 12, 2014, enacted identical amendments 
to this section. The section was set out as amended by 
Laws 2014; ch. 81, § 3. See 12-1-8 NMSA 1978. 

The 2007 amendment, effective April 2, 2007, in Sub- 
section B, changed the date that the names certified to 
the secretary of state be filed from the second Tuesday in 
July to the twenty-first day following the primary elec- 
tion; and in Subsection C, required the names certified to 
the county clerk be filed on the twenty-first day tied hate 
the primary election. 

The 1998 amendment, effective March 6, 1998, in- 
serted ", public regulation commission" in Paragraph A(1). 

The 1995 amendment, effective January 1, 1996, sub- 
stituted "less than one percent" for "less than one-half of 
one percent" in Subsections B and C, rewrote Subsection 
D which previously read "Such persons certified as nomi- 
nees shall be members of that party as shown by their cer- 
tificates of registration, at the time their names are cer- 
tifed", and made a minor stylistic change in Subsection EH. 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "certificates" for "affidavits" in Subsection D. Laws 


1998, ch. 814, § 44 enacted identical amendments to this 
section, 

The 1990 amendment, effective March 1, 1990, de- 
leted the former second sentence in Subsection B which 


_ read "Such petition shall be to the effect that the voters 


signing the petition endorsed the principles of the politi- 
cal party named thereon or that the voters signing the pe- 
tition will designate or have designated such party affilia- 


‘tion on their affidavits of registration," deleted the former 


second sentence of Subsection C which was similar to the 
above-quoted provision, ‘added Subsection E, and made 
stylistic changes. 


ANNOTATIONS 


‘T\wo-petition system, not unconstitutional. — The 
two-petition ballot-access system, which requires a minor 
political party to first show a modicum of support and 
then show additional support for each candidate, does not 
unconstitutionally burden First and Fourteenth Amend- 
ment rights absent a showing of evidence to support the 
claim. Libertarian Party of New Mexico § v. Herrera, 608 


_ F.3d 1308 (10th Cir, 2007). 


Am, Jur, 2d, A.L.R. and C. a S. references. — 26 Am, 
Jur, 2d Miactions § 244 et seq. © 
29 C.J.S, Elections §§ 97 to-103.’ 


tj 
eit 


1-8-2. Nomination by minor political party; dontientfans designated 
nominees. (Effective January 1, 2023.) 


A... If the rules of a minor political party require nomination-by political convention: 
(1) the chair and secretary of the state political convention shall certify to the secretary of 


state the names of their party's nominees for United States senator, United States representative, all 
elective state offices, legislative offices elected from multicounty districts, all elective judicial officers 
in the judicial department and all offices representing a district composed of more than one gounty; 
and 

(2) the chair and secretary of the county political convention shall certify to the county lene 
the names of their party's nominees for elected county offices and for legislative offices elected from 
a district located wholly within one county or that is composed of only one county. 

B. The names certified to the secretary of state shall be filed on the twenty-third day following 
the primary election in the year of the general election and shall be accompanied by nominating 
petitions containing the signatures of voters totaling not less than one percent of the total number of 
votes cast for governor at the last preceding general election at which a governor was elected: 

(1) . in the state for statewide offices; and 

(2) in the district for offices other than statewide offices. 

The petition shall contain a statement that the voters signing the petition are residents of the 
area to be represented. by. the office for which the person being nominated is a candidate. 

C. The names certified to the county clerk shall be filed on the twenty-third day following the 
primary election in the year of the general election and shall be accompanied by a nominating pe- 
tition containing the signatures of voters totaling not less than one percent of the total number of 
votes cast for governor at the last preceding general election at which a governor was elected: 

(1) in the county for countywide offices; and 
(2). in the district for offices other than countywide offices. 

The petition shall contain a statement that the voters signing the petition are residents of the area 
to be represented by the office for which the person being nominated is a candidate. 

D. . Except in the case of a political party certified in the year of the election, persons. certified as 
candidates shall be members of that party onthe day the secretary of state issues the general elec- 
tion proclamation. 

E, When a political party is certified in the year of the general election, and after the day the 
secretary of state issues the general election proclamation, a person certified as a candidate shall be: 


132 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-8-3 NOMINATIONS AND PRIMARY ELECTIONS 1-8-3 


(1). a member of that party not later than the date the political: party filed + its rules and 
qualifying petitions pursuant to Sections 1-7-2 and 1-7-4 NMSA 1978; and 

(2) a resident in the district of the office for which the person is a candidate on the date. of 
the secretary of state's proclamation for the general election or in the case of a person seeking the 
office of United States senator or United States representative, a resident within New Mexico on the 
date of the secretary of state's proclamation for the general election. No person who is a candidate 
for a party in a primary election may be certified as a candidate for a different party in the general 
election in the same election cycle. 
_ F. Novoter shall sign a petition prescribed by this section for more persons than the number of 

candidates necessary to fill the office at the next ensuing general election. 


History: 1953 Comp., § 3-8-2, enacted by Laws 1969, SJR Nos, 1 and 4, ‘Constitutional Amendment 1, at the 
ch, 240, § 152; 1971, ch. 317, § 14; 1975, ch. 255, § 100; general election held on November 3, 2020. Constitutional 
1977, ch. 222, §.18; 1977, ch. 358, § 1; 1981, ch. 147, § 1; Amendment 1 was adopted, by a vote.of 445,655 for and 


1983, ch. 258, § 2; 1990, ch. 39, § 2; 1993, ch. 314,§ 44; 355,471 against. 

1993, ch. 316, § 44; 1995, ch. 124, § 10; 1998, ch. 36, § 1; The 2020 amendment, effective January 1,’ 2023, re- 

2007, ch. 336, § 13; 2014, ch. 40, § 3;:2014, ch. 81, § 3; moved the public regulation commission from the. rules 

2019, ch, 212, § 87; 2020, ch. 9, § 2. that.minor political parties use to elect.certain officers; and 
Contingent effective date. — Laws 2020, ch, 9, § 2 in Subsection A, Paragraph (1), after "multicounty dis- 


amended 1-8-2 NMSA 1978, effective January 1, 2023, Mabe ‘deleted "the public ap aan commission". 
contingent upon the adoption of Laws 2019; SJC/SRC/\\. : 


1-8-3. Nomination by minor political party; other methods. 


If the rules and regulations of a minor political party require nomination by a method other 
than a political convention: 

A. the state chairman and the governing board of the state party shall certify to the secretary 
of state the names of their party's nominees for United States senator, United States representa- 
tive, all elective state offices, legislative offices elected from multicounty districts, public regula- 
tion commission, all elective judicial officers in the judicial department and all offices representing 
a district composed of more than one county; 

B. . the county chairman and the governing board of the county party shall certify to the county 
clerk the names of their party's nominees for elected county offices and for legislative offices 
elected from a district located wholly within one county or that is composed of only one county; and 

C, the names of such nominees shall be filed in the same time and manner prescribed by the 
Election Code [Chapter 1 NMSA 1978] for convention-designated nominees of minor political par- 
ties, and each list of names certified shall be accompanied by the petition containing a list of signa- 
tures and addresses of voters as prescribed for convention-designated nominees. 


History: 1953 Comp., § 8-8-3, ehacted by Laws 1969, Lists guard against abuse of elective franchise 
ch, 240, § 158; 1975, ch, 255, § 101; 1998, ch. 36, § 2. and secure election purity. — The New Mexico legisla- 
The 1998 amendment, Bifective March 6, 1998, in- ture has determined that the signature list requirements 
serted ", public regulation commission" in Subsection A as provided by Subsections B and Coof this section and 1-8- 
and substituted "that" for "which" in Subsection B. 3C NMSA 1978 are consistent with its authority and duty 
deg to secure the purity of elections and guard against abuse 
ANNOTATIONS : of the elective franchise, and it is the supreme court's duty 


: Stet to uphold this legislative determination, unless: satisfied 
CL ae dinle ee Tra ee ei tailgating beyond all reasonable doubt that the legislature went out- 
C of this section and. 1-8-3C NMSA 1978 do not violate side its ee Re ape in fier 3 these jeter 
plaintiff's, United States constitutional rights of freedom tory requirements. People's Constitutional Party v. Evans, 
of association, as guaranteed by U.S, Const., amend. I, 1971-NMSC-116, 83 N.M. 303, 491 P.2d 520. 
and of equal protection, as guaranteed by US. Const., Legitimate state interests. — The state has a le- 
amend, XIV. People's Constitutional Party v. Evans, gitimate interest in trying to determine some degree of 
1971-NMSC-116, 83 N.M. 308, 491 P.2d 520. good faith on the part of electors who sign nominating 
Requirements to endorse party or designate affili- petitions, and in assuring at least a modicum of support 
ation not unconstitutional. — That signers of a nomi: ‘fora political party and its nominees. whose names are 
nating petition must in effect state that they “endorse the placed on the general election ballot and these require- 
principles of a political party named thereon" or "will des- ments imposed by the legislature under this section and 
ignate or have designated such party. affiliation on their 1-8-3 NMSA 1978 are consistent with its duty to protect 
affidavits of registration" did not violate plaintiffs rights the purity of elections and safeguard against abuse of the 
of association or equal protection. People's Constitutional elective franchise, People's Constitutional Party v. Evans, 
Party v. Evans, 1971-NMSO-116, 83 N.M. 303, 491 P.2d 520. LOTI-NMBC-116, 83 N.M. 808, 491 22d 520 


133 


© 2022'State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-8-3 ELECTIONS 1-8-4 


- Two-petition system not unconstitutional. — The 
two-petition ballot-access system, which requires a minor 
political party to first show a modicum of support and 
then show additional support for each candidate, does not 
unconstitutionally burden First and Fourteenth Amend- 
ment rights absent a showing of evidence to support the 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections § 227. 

Constitutionality of election laws as regards nomina- 
tion otherwise than by statutory convention or primary 
election, 146 A.L.R. 668. 

29 C.J.S. Elections § 105. 


claim. Libertarian Party of New Mexico v. Herrera, 506 
F.3d 1303 (10th Cir, 2007). 


1-8-3. Nomination by minor political party; other methods. (Effective 
January 1, 2023.) 


If the rules and regulations of a minor political party require nomination by a method other than 
a political convention: 

A. the state chair and the governing board of the state party shall certify to the secretary of state 
the names of their party's nominees for United States senator, United States representative, all elec- 
tive state offices, legislative offices elected from multicounty districts, all elective judicial officers in 
the judicial department and all offices representing a district composed of more than one county; 

B. the county chair and the governing board of the county party shall certify to the county clerk 
the names of their party's nominees for elected county offices and for legislative offices elected from 
a district located wholly within one county or that is composed of only one county; and 

C. the names of such nominees shall be filed in the same time and manner prescribed by the 
Election Code for convention-designated nominees of minor political parties, and each list of names 
certified shall be accompanied by the petition containing a list of signatures and addresses of voters 
as prescribed for convention-designated nominees. 


History: 1953 Comp., § 3-8-3, enacted by Laws 1969, 
ch, 240, § 153; 1975, ch. 255, § 101; 1998, ch. 36, § 2; 
2020, ch. 9, § 3. 

Contingent effective date, — Laws 2020, ch. 9, § 3 
amended 1-8-3 NMSA 1978, effective January 1, 2023, 
contingent upon the adoption of Laws 2019, SJC/SRC/ 
SJR Nos. 1 and 4, Constitutional Amendment 1, at the 


Amendment 1 was eried by a vote of 445,655 for and 
355,471 against. 

The 2020 amendment, effective January 1, 2023, re- 
moved the public regulation. commission from the rules 
that minor political parties use to elect certain officers, and 
made certain technical amendments; and in Subsection 
A, after ‘multicounty districts", deleted "public regulation 
commission", 


general. election held on November 3, 2020. Constitutional 


1-8-3.1. Nominating petition for candidate of an unqualified state 
_ political party; qualification as an independent candidate. 


The declaration of candidacy and petition signatures submitted to the proper filing officer by a 
candidate for nomination as a minor party candidate shall be counted toward the requirements 
for qualification as an independent candidate for the same office in the same election if the candi- 
date's party files for, but does not obtain status as, a qualified political party in that election cycle. 
To qualify as an independent candidate, the candidate must meet all requirements for an indepen- 
dent candidate in Section 1-8-45 NMSA 1978 and submit the required number of petition signa- 
tures for an independent candidate as prescribed in Section 1-8-51 NMSA 1978. No candidate may 
circulate petitions for candidacy for more than one political party in an election cycle. 


March 12, 2014, enacted identical new sections. The sec- 
tion was set out as enacted by Laws 2014, ch. 81, § 6. See 
12-1-8 NMSA 1978: 


History: Laws 2014, ch, 40, § 6 and Laws 2014, ch. 
81, § 6. 

Duplicate laws. — Laws 2014, ch, 40, § 6, effec- 
tive March 7, 2014, and Laws 2014, ch. 81, § 6, effective 


1-8-4. Secretary of state; certification of nominees; minor political 
party. 


A. Upon receipt of certificates of nomination of any minor political party and nominating peti- 
tions, and no later than 5:00 ‘p.m. on the first Tuesday following the pe dates the proper filing 
officer shall: 
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(1) determine whether the method of nomination used by the certifying political party 
complies with the current rules of that party on file in the secretary of state's office; 

(2) determine whether the number of signatures required have been submitted and all the 
requirements of Sections 1-8-1 through 1-8-3 NMSA 1978 have been complied with; and 

_ (3) if such determinations are answered in the affirmative, mail notice to the certifying 
party and the candidate no later than 5:00 p.m. on the Tuesday following the filing date that the 
certificates of nomination and nominating petitions are in proper order and. that the candidate, 
based on those documents, is qualified to have the candidate's name placed on the ballot. 

B. . If a minor political party candidate is notified by the proper filing officer that the candidate 
is not qualified to have the candidate's name appear on the ballot, the candidate may challenge the 
decision by filing a petition with the district court within ten days of the notification. The district 
court shall hear and render a decision on the matter within ten days after the petition is filed. 
The decision of the district court may be appealed to the supreme court within five days after the 
decision is rendered. The supreme court shall hear and render a decision no ae than sixty-three 
days prior to the general election. 

C. Any voter may file a court action challenging a minor political party eanidate 8 nomitiating 


petitions pursuant to the provisions of Section 1-8-35 NMSA 1978. 


History: 1953 Comp., § 8-8-4, enacted by Laws 
1969, ch. 240, § 154; 1975, ch. 255, § 102; 1981, ch. 147, 
§ 2; 2011, ch. 187, § 50; 2014, ch. 40, § 4; 2014, ch. 81, § 
4; 2017, ch. 101, § 6. 

Cross. references. — For nomination by minor politi- 
cal party, see 1-8-2 and 1-8-3 NMSA 1978. 


For certification of nominees participating in primary, 


see 1-8-5 NMSA 1978. 

The 2017 amendment, effective June 16, 2017, 
changed the deadline for the supreme court to hear and 
render a decision on an appeal from the district court in 
cases where a minor political party candidate is challeng- 
ing a decision that the candidate is not qualified to have 
the candidate's name appear on the ballot; and ‘in Sub- 
section B, after "render a decision no later than", deleted 
"fifty-six" and added "sixty-three". 

The 2014 amendment, effective March 12, 2014, 
provided for notification that a candidate is qualified; 
provided for judicial challenge of a determination that a 
candidate is not qualified; provided for voter challenges 
of a candidate's nominating petition; in Subsection A, af- 
ter "minor political party" added "and nominating peti- 
tions", after "5:00 p.m. on the", deleted "thirty-fifth day" 
and added "first Tuesday", and after "filing date, the", 
deleted "secretary of state" and added "proper filing offi- 
cer"; in Subsection A, in Paragraph (2), after "determine 
whether", added "the number of signatures required have 
been submitted and", and after "complied with", deleted 
"and that the petition and list of signatures and addresses 


of voters are valid‘and comply with law"; in Subsection 


A, in Paragraph (3), after "in the affirmative", deleted 
"within forty-two days following the filing date certify the 
names of each minor party's nominees as candidates for 
the office for which each is nominated to each county clerk 
in the state" and added the remainder of the sentence; 
and added Subsections B and C, 


The 2011 amendment, effective July 1, 2011, imposed 
a thirty-five day deadline to determine whether the nomi- 
nation complies with the rules of the party and the re- 
quirements of Sections 1-8-1.through 1-8-3 NMSA 1978 
and imposed a forty-two day deadline to certify the party's 
nominees, 


ANNOTATIONS 


Secretary of state need not certify candidates 
who clearly cannot qualify. — The secretary of state 
has some discretion under this section, and if it clearly 
appears that any of the candidates could not qualify for 
the offices which they seek, the secretary of state has no 
duty to certify their names. State ex rel. Chavez v. Evans, 
1968-NMSC-167, 79 N.M. 578,446 P.2d 445. 

Mandamus is proper action to contest validity of sec- 
retary of state's action in failing to certify a party's nomi- 
nees. State ex rel. Chavez v. Evans, 1968-NMSC-167, 79 
N.M, 578, 446 P.2d 445 (decided under former law), 

Mandamus :will be denied if certificate fails to 
comply, — Certificate of nomination of candidates for 
presidential electors by communist party convention did 
not comply with former statute where signed by secretary 
of party alone, and mandamus to secretary of state to cer- 
tify candidates' names to counties under such a certificate, 
would be denied. Wilson v. Gonzales, 1940-NMSC- 073, 44 
N.M. 599, 106 P.2d 1093. 

Am, Jur. 2d, A.L.R. and C.J.S; references, — 26 Am. 
Jur, 2d Elections § 221. 

Political principles or affiliations as ground for refusal 
of government officials to file certificate of nomination, 
130 A.L.R. 1471. 

Constitutionality, construction and application of stat- 
utes regarding party affiliations or change thereof as 
affecting eligibility to nomination for public office, 153 
A.L.R. 641. 

29.C.J.S, Elections §§ 135, 137, , 


1- 8.5, Canvassing gare certification of nominees of parties | 


participating in primary. 


Immediately upon completion of their respective canvasses, the state and county canvassing 
boards ‘shall certify to the county clerk the name of each person who has been nominated by 
each participating political party in the primary election, and the offices for which they have been 
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nominated. The county clerk shall send a certified list of all persons so nominated to the secretary 


of state. 


History: 1953 Comp., § 3-8-5, enacted, by Laws 
1969, ch. 240, § 155. 


ANNOTATIONS 


Since it was not possible to determine for whom 
unregistered persons had voted, state canvassing 
board acted correctly in taking position that it could 
not throw out all the votes of six precincts, disenfran- 
chising a large number of voters, when doing so could 
not change result of contested race. Reese v. Dempsey, 
1944-NMSC-057, 48 N.M. 485, 153 P.2d 127 (decided un- 
der former law). 


1-8-6. Vacancy on primary ballot. 


Certificate of election furnishes prima facie right 
to office only, and in a canvass of returns, no one is fore- 
closed thereby if any other statutory remedy, including 
recount or contest, remain available. Reese v. Dempsey, 
1944-NMSC-039, 48 N.M. 417, 152 P.2d 157. 

Certificate of tally may be used in recount where 
ballots destroyed. — Since ballots cast at election were 
not available for use during recount because they had been 
destroyed by election officials, the authentic certificate of 
tally of votes might be considered in absence of fraud on 
part of officials. Walker v. Mechem, 1952-NMSC-072, 56 
N.M. 529, 246 P.2d 201. 


Regardless of the cause, no vacancy on the primary election ballot occurring after the period 
for filing a declaration of candidacy or the date of filing with the secretary of state a certificate of 
designation by state convention, whichever the case may be, shall be filled. 


History: 1953 Comp., § 3-8-6, enacted by Laws 
1969, ch. 240, § 156; 1975, ch. 295, § 1. 

Cross references. — For declaration of candidacy, 
time for filing, see 1-8-26 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Con- 
struction and application of statutes relating to filling 


vacancies in nominations for election to Pups office, 143 
A.L.R. 996. 

Party affiliations or change thereof as pe eg eligibil- 
ity to nomination for public office, application of statutes 
as to, to filling vacancies, 153 A.L.R. 641. 


1-8-7. Vacancy on general election ballot; death of candidate or 
resignation or death of office holder before primary. 


A. Vacancies on the general election ballot may be filled as provided in Subsection B of this sec- 
tion if after a primary election there is no nominee of a major political party for a public office to 
be filled in the general election and if the vacancy was caused by: 

(1) the death of a candidate after filing of the declaration of candidacy or after. certification 
as a convention-designated nominee and before the primary election; 

(2) the failure of a major political party to nominate a candidate for lieutenant governor; 
provided that the major political party nominated a candidate for governor; or 

(3) the resignation or death of a person holding a public office after the last Friday before the 


first Tuesday in March, when such office was not included in the general election proclamation and is 
required by law to be filled at the next succeeding general election after the vacancy is created. 

B. The vacancy may be filled subsequent to the primary election by the central committee of 
the state or county political party, as the case may be, as provided by Subsection A of Section 1-8-8 
NMSA 1978. 

C. The name of the person to fill the vacancy on the general election ballot:shall be filed with 
the proper filing officer on a form approved by the secretary of state on the twenty-third day after 
the primary election, along with a declaration of candidacy subscribed and sworn by the selected 
nominee and the required form for candidates pursuant to the Campaign pomieg Act [1-19-25 
through 1-19-36 NMSA 1978]. 

D. When the name of a nominee is filed as provided in this Ayeetes the name shall be placed on 
the general election ballot as the party's candidate for that office. 


History: 1953 Comp., § 3-8-7, enacted by Laws 
1969, ch. 240, § 157; 1975, ch. 295, § 2; 1979, ch. 378, § see 1-8-6 NMSA 1978. ' 
5; 2015, ch. 145, § 50; 2017, ch, 101, § 7; 2019, ch. 212, For vacancy occurring after primary, see 1-8-8 NMSA 
§ 88. 1978. 


Cross references. — For vacancy on primary ballot, 
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_The 2019 amendment, effective April 8, 2019, revised, authorize the filling of vacancies on the party tickets for 
the provisions related to vacancies on a general election elective offices after the holding of the primary election. 
ballot; in Subsection A, added new Paragraph A(2) and re- State ex rel. Robinson v. King, 1974-NMSC-028, 86 N.M. 
designated former Paragraph A(2) as Paragraph A(3), and 231, 522 P.2d 83. 
in Paragraph A(3), after "included in", deleted “governor's” Duty of the secretary of state to place state cen- 
and added "general election"; in Subsection C, after "sec- tral committee's nominee on the ballot. — Where pe- 
retary of state", deleted "within fifteen days" and added titioners filed a petition for writ of mandamus, injunction, 
"on the twenty-third day", after "primary election", de- and declaratory relief seeking a declaration that the sec- 
leted "and when so filed, it shall be placed on the general retary of state acted arbitrarily, capriciously, and in viola- 
election ballot as the political party's nominee for such tion of law by placing the republican party state central 
office" and added "along with a declaration of candidacy committee's nominee on the November 2016 general elec- 
subscribed and sworn by the selected nominee and the tion ballot, the petition for writ of mandamus was denied 
required form for candidates pursuant to the Campaign because the secretary of state had a clear and indisput- 
Reporting Act"; and added Subsection D. able duty under 1-8-8 NMSA 1978 to place the nominee on 

The 2017 amendment, effective June 16, 2017, pro- the general election ballot after a vacancy was created by 
vided for the secretary of state to approve the form to be a district judge who resigned, the vacancy was of an office 
filed when filling vacancies on a:general election ballot required by the New Mexico constitution to be filled at the 
when such vacancies occur before the primary election; next general election, and sixty days prior to the general 
and in Subsection B, after "the proper filing officer", added election, the state central committee submitted the name 
"on a form approved by the secretary of state". of its nominee to be placed on the November 2016 gen- 

The 2015 amendment, effective July 1, 2015, amended eral election ballot for the judicial office. Hand v. Winter, 
the date for filling vacancies on a general election ballot 2017-NMSC-005. 
when the vacancy was caused by the resignation or death Filling vacancy when deceased candidate re- 
of a person holding a public office; in Paragraph (2) of Sub- ceived highest vote. — When candidate for justice of the 
section A, after "public office after the", deleted "date for peace (now magistrate) died shortly before a primary elec- 
filing a declaration of candidacy or after the date required tion,. but received highest number of votes, the vacancy 
for certification as a convention designated nominee, and should have been filled by the county central committee 
before the primary election" and added "last Friday before of the political party of the deceased by certification to the 
the first Tuesday in March", county clerk and the secretary of state, 1949-50 Op. Att'y 

Gen. No. 50-5305 (opinion rendered under former law). 
ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Section only authorizes filling vacancies after Jur. 2d Elections § 217 et seq. 
primary. — This section and 1-8-8 NMSA 1978 only 29 C.J.S. Elections §§ 93, 136. 


1-8-8. Vacancy on general election ballot; occurring after primary. 


A. If after a primary election, but seventy or more days before the general election, a vacancy 
occurs, for any cause, in the list of the nominees of a qualified political party for any public office to 
be filled in the general election, or a vacancy occurs because of the resignation or death of a person 
holding a public office not included in the secretary of state's general election proclamation and 
which office is required by law to be filled at the next succeeding general election, or a vacancy oc- 
curs because a new public office is created and was not included in the secretary of state's general 
election proclamation but is capable by law of being filled. at the next succeeding general election, 
the vacancy on the general election ballot may be filled by: 

(1) the central committee of the state political party filing the name of its nominee for the 
office with the proper filing officer when the office is a federal office, state office, district office or 
multicounty legislative district office; and 

(2) the central committee of the county political party filing the name of its nominee for 
the office with the proper filing officer when the office is a magistrate office, county office or legisla- 
tive district office where the district is entirely within the boundaries of a single county. 

B. Appointments made pursuant to Subsection A of this section shall qualify pursuant to Sec- 
tion 1-8-18 NMSA 1978. 

C. The county or state central committee members making the appointment pursuant to Sub- 
section A of this section shall be as provided for in the rules of the respective party; provided that, 
at a minimum, the committee shall include those members residing within the boundaries of the 
area to be represented by the public office. 

D. Appointments to fill vacancies in the list of a party's nominees shall be made and filed with 
the proper filing officer using a form approved by the secretary of state at least sixty-three days 
prior to the general election, along with a declaration of candidacy subscribed and sworn by the 
selected nominee and the required form for candidates pursuant to the Campaign Reporting Act 
[1-19-25 through 1-19-36 NMSA 1978]. 
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E. When the name of a nominee is filed as provided in this section, the: name shall be placed on 
the general election ballot as the party's candidate for that office. 


History: 1953 Comp., § 3-8-8, enacted by Laws 
1969, ch, 240, § 158; 1975, ch. 255, § 103; 1979, ch. 378, 
§ 6; 1995, ch. 124, § 11; 2011, ch. 187, § 51; 2015, ch. 
145, § 51; 2017, ch. 101, § 8; 2019, ch. 212, § 89. 

Cross references. — For printing of ballots, time of, 
see 1-10-4 and 1-10-5 NMSA 1978. 

The 2019 amendment, effective April 3, 2019, re- 
quired additional documents be included with the form 
for filling vacancies, and replaced "governor" with "secre- 
tary of state" with regard to issuing the general election 
proclamation; in Subsection A, in the introductory clause, 
replaced each occurrence of "governor" with "secretary of 
state's general election"; and in Subsection D, after "gen- 
eral election,", added "along with a declaration of candi- 
dacy subscribed and sworn by the selected nominee and 
the required form for candidates pursuant to the Cam- 
paign Reporting Act." 

The 2017 amendment, effective June 16, 2017, 
changed the deadline for filling a vacancy on a general 
election ballot when a vacancy occurs after the primary, 
changed the deadline by which appointments to fill such 
vacancies are made, and provided for the secretary: of 
state to approve the form on which appointments. to fill 
such vacancies are made and filed; in Subsection A, in 
the introductory paragraph, after "after a primary elec- 
tion", added "but seventy or more days before the general 
election"; and in Subsection D, after "shall be made and 
filed", added "with the proper filing officer using a form 
approved by the secretary of state", and after "at least", 
deleted "fifty-six" and added "sixty-three". 

The 2015 amendment, effective July 1, 2015, required 
that the county or state central committee making an ap- 
pointment to fill a vacancy on a general election ballot, 
occurring after the primary, include members residing 
within the boundaries of the area to be represented by the 
public office; and added a new Subsection C and redesig- 
nated the succeeding subsections accordingly. 

The 2011 amendment, effective July 1, 2011, provided 
for filling the vacancy ina new public office that was not 
included in the governor's proclamation; required that ap- 
pointments to vacancies qualify pursuant to Section 1-8- 
18 NMSA 1978; eliminated the five day deadline for filling 
a vacancy caused by the death of a nominee; and elimi- 
nated the requirement that a nominee's name be pasted 
over the name of the initial candidate when the nominee 
is appointed after the ballot has been printed. 

The 1995 amendment, effective January 1, 1996, 
added Subsection B and redesignated former Subsections 
B and C as Subsections C and D. 


ANNOTATIONS 


Nomination for a district court judicial position, 
which. is a state position, not a county position, must be 
filled by a state central committee and not by a county cen- 
tral committee. Johnson v. Vigil-Giron, 2006-NMSC-051, 
140 N.M. 667, 146 P.3d 312. 

No vacancy occurs if there is no pfithary candi- 
date. — Where the Republican Party did not run a pri- 
mary election candidate for the position of state repre- 
sentative, a vacancy did not exist on the general election 
ballot for the. Republican Party to fill. Johnson v. Vigil- 
Giron, 2006-NMSC-051, 140 N.M. 667, 146 P.3d 312. 

Notice of withdrawal as candidate. — There are 
no formal requirements for the withdrawal of candidates 
from a general election and the secretary of state may 
rely on a candidate's press release that the candidate has 
withdrawn from the general election. Johnson v. Vigil- 
Giron, 2006-NMSC-051, 140 N.M. 667, 146 P.3d 312. 


Fifty-six day rule of Subsection B (now C) invalid. 
— The fifty-six day restriction placed upon political party 
central committees by Subsection B (now C) is inconsis- 
tent with the panoply of rights provided in the remain- 
der of Chapter 1; the Election Code; because its enforce- 
ment would result in unjust, absurd or unreasonable 
consequences, it cannot stand. Thompson v. Robinson, 
1984-NMSC-096, 101 N.M. 703, 688 P.2d 21.) 

Section only authorizes filling of vacancies after 
primary. — Section 1-8-7 NMSA 1978 and this’ section 
only authorize the filling of vacancies on the party tickets 
for elective offices after the holding of the primary elec- 
tion. State ex rel. Robinson v. King;1974-NMSC-028, 86 
N.M. 231, 522 P.2d 838. 

Vacancies for county offices. — Since no candidate 
appeared on democratic primary ballot for county super- 
intendent of schools because candidate who filed for office 
was declared ineligible prior to election, the party's county 


- executive committee did not have right to designate a 


successor candidate to appear on general election ticket. 
Granito v. Grace, 1952-NMSC-088, 56 N,M. 652, 248 P.2d 
210 (decided under former law). 

Section as exception to nominating candidates at 
primary. — Former provision for filling of vacancy after 
primary by party committee operated as an exception to 
statute requiring candidates to be nominated at primary 
election and required strict construction. State ex rel. Van 
Schoyck v, Board of Cnty. Comm'rs, 1942-NMSC-061, 46 
N.M. 472, 131 P.2d 278. 

Vacancy cannot be filled if no candidate nomi- 
nated at primary. — Former statute did not permit 
selection of candidate after primary when there was no 
candidate for nomination in the primary. State ex rel. Van 
Schoyck v. Board of ee Comm rs, 1942- NMSC- gee 46 
N.M. 472, 131 P.2d 278. 

Constitutionality. — This section meets the aicich 
scrutiny test and serves.a compelling state interest. Skeen 
v. Hooper, 631 F.2d 707 (10th Cir: 1980). 

Nominations after death of unopposed candidate. 
— When an unopposed candidate died before general elec- 
tion, only his political party may select a nominee for the 
general election. Skeen v. Hooper, 631 F.2d 707 poses Cir. 
1980). ) 

Resignation of appeals judge after primary. — — The 
office of any court of appeals judge who resigns after the 


1988 primary election is not subject to the central com- 


mittee nomination procedures in this section; the gover- 
nor must appoint someone to fill the unexpired term, 1988 
Op. Att'y Gen. No. 88-52. 

Fifty-six day time limit applicable to resignations 
after primary. — While the fifty-six day limit of Subsec- 
tion B (now C) is "impossible of performance" or "impracti- 
cal" in the case of vacancies in nominations created by suc- 
cessful election contests, there is no reason why it would 
be unreasonable, unjust or absurd to require the appropri- 
ate central committees to conform to that time period in 
filling vacancies created by resignations after the June, 
1988 primary election, 1988 Op. Att'y Gen. No. 88-52. ~ 

A prospective, unconditional resignation that takes ef- 
fect within the fifty-six day time limit but before the gen- 
eral election, creates a present vacancy in the ballot that 
the appropriate party central committee may fill in accor- 


dance with this section. 1988 Op. Att'y Gen. No. 88-52: 


138 


Committee authority exercisable only in event of 
vacancy. — The authority of a state central committee 
of a political party to select a nominee for an Office, to be 
voted upon at a general election, exists only in the event 
that there is a vacancy in the list of the party's nominees 
for that office. 1980 Op. Att'y Gen. No. 80-31. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-8-9 NOMINATIONS AND PRIMARY ELECTIONS 1-8-12 


When there has been no party nominee for an office, 
there is no vacancy in the list of nominees to be filled by 
the committee. 1980 Op. Att'y Gen. No. 80-31. 

Congressional nominations. — When a political par- 
ty's state central committee is performing the function of 
choosing a nominee for the office of United States repre- 


sentative under this section, only the members from the™ 


congressional district to be represented by the nominee 
are eligible to vote. 1980 Op. Att'y Gen. No. 80-30. 

Section only authorizes filling of vacancies after 
primary. — This section applies in the case in which the 
position to be voted upon in the general election does not 
become "vacant" until after the primary. 1978 Op. Att'y 
Gen. No. 78-05. 

When vacancy occurs in position that could not 
have been subject to primary procedure, the respon- 
sibility for selecting the nominees falls to the political par- 
ties. 1978 Op. Att'y Gen. No. 78-05. 

Vacancies in single county and multicounty dis- 
tricts. — The intent of this section was to allow the county 
central committee to fill all candidate vacancies that occur 
in a district that is entirely within the county. Where the 
district involved is composed of a multicounty district, the 
intent is to allow the state central committee to fill any 
vacancies that may occur. 1974 Op. Att'y Gen. No. 74-33. 

In the case of a judicial district which is a multicounty 
one, the state central committee names the nominees. If 


the judicial district is composed of a single county, then » 


the nominee is to be selected by the county central com- 
mittee. 1972 Op. Att'y Gen. No. 72-49. 


1-8-9. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 1-8-9 
NMSA 1978, as enacted by Laws 1975, ch. 255, § 104, 
relating to general election, withdrawal of candidates, 


1-8-10. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 1-8- 
10 NMSA 1978, as enacted by Laws 1969, ch. 240, § 159, 
relating to Primary Election Law, short title, effective 


_ Party committee may not nominate candidate if 
no primary candidate, — Ifa political party to which 
the primary election laws apply did not have a candidate 
for ‘a particular office at the primary election, its com- 
mittee could not select a nominee: for the office after the 
primary election. 1964 Op. Att'y Gen. No. 64-64 (opinion 
rendered under former law). 

No filing fee necessary for filling vacancy after 
primary. — Persons selected to fill in vacancies eccurring 
after the primary election need not pay a filing fee in or- 
der to have their names appear on the general election 
ballot. 1947-48 Op. Att'y Gen. No. 48-5173 (opinion ren- 
dered under former law), 

Procedure to follow in filling vacancies. — In plac- 
ing names of candidates upon the ballot when a vacancy 
has occurred after the ballots have been printed and be- 
fore they have been delivered, to the judges of the elec- 
tion, the chairman and secretary of the county,central 
committee of the party whose candidates have withdrawn 
shall certify to the county clerk that vacancies exist in the 
offices named and that other candidates (naming them) 
have been selected to fill:ssuch vacancy. When such certifi- 
cate is filed with the county clerk, it is his duty to cause 
stickers with names of substituted candidates printed 
thereon to be pasted on the official ballots.in the proper 
places, 1933-34 Op. Att'y Gen. No. 164 (opinion rendered 
under former law). 

Am. Jur. 2d, A.L.R. and C.J.8, references. — 26 Am. 
Jur. 2d Elections § 217 et seq. 

29 C.J.S. Elections §§ 93, 186. 


effective April 3, 2019. For provisions of former section, see 
the 2018 NMSA 1978 on NMOneSource.com. 


April 3, 2019. For provisions of former section, see: the 
2018 NMSA 1978 on NMOneSource.com. 


1-8-11. Primary Election Law; time of holding primary. 


A primary election shall be held in each county in this state on the first Tuesday after the first 


Monday in June of each even-numbered year. 


History: 1953 Comp., § 3-8-10, enacted by Laws 
1969, ch. 240, § 160; 2011, ch. 137, § 53. 

The 2011 amendment, effective July 1, 2011, required 
a primary election to be held on the first Tuesday after the 
first Monday in June in even-numbered years. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity of public election as affected by fact that it was held at 
time other than that fixed by law, 121 A.L.R. 987. 


Scheduling election on religious holiday as violation of 
federal constitutional rights, 44 A.L.R. Fed. ae 
29 C.J.S: Elections § 117. 


1-8- 12. Péimary Election. Law; proclamation calling primary and 


general elections. 


A. The secretary of state shall issue a public Tefelamiation eallins a general election to be held 
in each county and precinct of the state on the date prescribed by Article 20, Section 6 of the con- 


stitution of New Mexico. 
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B.. The general election proclamation shall also call a primary election for the nomination of 
general election candidates by each major political party to be held in each county and precinct of 
the state on the date prescribed by the Primary Election Law. 

C. The proclamation shall be filed by the secretary of state in the office of the secretary of state 
on the last Monday in January of each even-numbered year. 


History: 1953 Comp., § 3-8-11, enacted by Laws 
1969, ch. 240, § 161; 1975, ch. 295, § 3; 1983, ch. 232, § 
9; 2019, ch. 212, § 90. 

Cross references, — For date prescribed for holding 
primary election, see 1-8-11 NMSA 1978. 

The 2019 amendment, effective April 3, 2019, pro- 
vided that the secretary of state issue the proclamation 
calling a general election, and provided for the calling of 
a primary election; in the section heading, added "calling 
primary and general elections"; in Subsection A, deleted 
"governor" and added "secretary of state", after "public 
proclamation calling", added "a general election to be 
held in each county and precinct of the state on the date 
prescribed by Article 20, Section 6 of the constitution of 
New Mexico."; in Subsection B, added "The general elec- 
tion proclamation shall also call", after "primary election", 
added "for the nomination of general election candidates 


by each major political party"; and in Subsection C, after 
"filed", deleted "with" and added "by", and added "in the 
office of the secretary of state". 


ANNOTATIONS 


Proclamation must include district boundaries 
and terms of office for county commissioner. — 
When the proclamation required under this section lists 
the "office" of county commissioner, it must also specifi- 
cally describe the boundaries of the districts which make 
up this office, and set forth the terms of office pertinent 
to the office of county commissioner, specifying the term 
which applies to each district. State ex rel, Robinson v. 


King, 1974-NMSC-028, 86 N.M., 231, 522 P.2d 83. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 
C.J.S. Elections § 117. 


1-8-13. Primary Election Law; contents of proclamation. 


The general election proclamation calling a primary and general election shall contain: 

A. the names of the major political parties participating in the primary election; 

B. the offices to be elected at the general election and for which each political party shall nomi- 
nate candidates; provided that if any law is enacted by the legislature in the year in which the 
primary election is held and the law does not take effect until after the date to amend the procla- 
mation but prior to the date to fill vacancies pursuant to Section 1-8-7 or 1-8-8 NMSA 1978, the 
secretary of state shall conform the proclamation to the intent of the law with respect to the offices 
for which each political party shall nominate candidates; 

C. the date on which declarations of candidacy and nominating petitions for United States 
representative, any office voted upon by all the voters of the state, a legislative office, the office 
of district judge, district attorney, public education commission, public regulation commission or 
magistrate shall be filed and the places where they shall be filed in order to have the candidates' 
names printed on the official ballot of their party at the primary election or in order to have the 
candidates' names printed on the official ballot at the general election, as applicable; 

D. the date on and place at which declarations of candidacy shall be filed for any other office 
and filing fees paid or, in lieu thereof, a pauper's statement of inability to pay; 

E. the final date on and place at which candidates for the office of United States representative 
and for any statewide office seeking preprimary convention designation by the major parties shall 
file petitions and declarations of candidacy; 

F. the final date on which the major political parties shall hold state preprimary conventions 
for the designation of candidates; 

G. the final date on and place at which certificates of designation of primary election candi- 
dates shall be filed by political parties with the secretary of state; 

H. the date on which declarations of candidacy for minor party candidates shall be filed.and 
the places where the declarations of candidacy shall be filed in order to have the minor party can- 
didate names printed on the official ballot of the general election; — 

I. the date on which declarations of candidacy for unaffiliated candidates shall be filed and the 
places where the declarations of candidacy shall be filed in order to have the unaffiliated candi- 
date names printed on the official ballot of the general election; 

J. the date on which declarations of candidacy for nonpartisan judicial retention shall be filed 
and the places where the declarations of candidacy shall be filed in order to have the judicial re- 
tention names printed on the official ballot of the general election; and 
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K. the date on which declarations to be a write-in candidate are to be filed:and the places 
where the declarations of candidacy shall be filed in order to have write-in votes counted and can- 
vassed at the adie lis primary or penta 5 hap 


‘History: 1953 Comp., § 3-8-12, énadted by Laws 1969, candidate for a siaPaviias office, office of the United States 


ch, 240, § 162; 1975, ch. 295, § 4; 1982, ch. 1, § 1; 1985, ch. representative, or,any other office, shall be filed, and re- 
2, § 1; 1993, ch, 55, § 1; 1994, ch. 92, § 1; 1995, ch: 124, § designated subsequent subsections accordingly. 
12; 1998, ch. 36, $3; 1999, ch. 267, § 25; 2019, ch. 212, § 91. The 1998 amendment, effective March 6, 1998, substi- 

Cross references. —\For appeals of nominating peti- , tuted \"the'' for'"such' twice in Subsection B.and inserted 
tions, see Rule 12-603 NMRA. "public regulation commission" in Subsection C, .. 

The 2019 amendment, effective April 3, 2019, revised The 1995 amendment, effective January 1, 1996, in- 
provisions relating to’ primary elections; in the introduc- serted "calling a primary election" in the introductory 
tory clause, after "The", added "general election", and af- phrase, deleted "or declarations. of candidacy" preceding 
ter "primary", added "and general"; in Subsection B, after "and nominating petitions" in Subsection C, and inserted 
"the offices", added "to be elected at the general election "petitions and" preceding "declarations" in Subsection G. 
and", after "after the date", deleted "of" and added "to The 1994 amendment, effective January 1, 1996, sub- 
amend", after "prior to the date", deleted "of the primary stituted "or declarations of candidacy and + nominating 
election" and added "to fill vacancies pursuant to Sec- petitions" for "and' nominating petitions" in Subsection C, 
tion 1-8-7 or 1-8-8 NMSA 1978", after the next occurrence and deleted "petitions and" following "parties shall file” in 
of "the", deleted "proclamation" and: added "secretary of Subsection G. . 
state" and after "conform", added "the proclamation"; in The 1993 amendment, effective November 15, 1993, 
Subsection C, replaced. "state board of education" with substituted "shall" for "must" in Subsection D, and'added 
"public education commission", and after "party at the pri- Subsections G through I and the last sentencé. 
mary election", added "or in order to have the candidates' 
names printed on the official ballot at the general election, ANNOTATIONS 


as applicable"; after Subsection G, deleted "As used in the 
Primary Election Law, ‘statewide office' means any office 
yotee ae pe voters of the state."; and added Subsec- the office for which parties.are to nominate candidates 
poe photos f i th 1 election ballot. 1978 Op. 
The 1999 amendment, effective June 18, 1999, de- Att'y Con No 78.06. Poa P 
leted former Subsections E and F, relating to the date on 
and place at which declarations of intent to be.a write-in 


Effect on general election of no listing of offices. 
— Not being listed on the proclamation does not preclude 


1-8-13. Primary election law; contents of proclamation. (Effective 
January 1, 2023.) 


The general election proclamation calling a primary and general election shall contain: 

A. the names of the major political parties participating in the primary election; 

B._ the offices to be elected at the general election and for which each political party shall nomi- 
nate candidates; provided that if any law is enacted by the legislature in the year.in which the pri- 
mary election is held and the law does not take effect until after the date to amend the proclamation 
but prior to the date to fill vacancies pursuant to Section 1-8-7 or 1-8-8 NMSA 1978, the secretary 
of state shall conform the proclamation to the intent of the law with heepect to.the offices for which 
each political party shall nominate candidates; 

C. the date on which declarations of candidacy and nominating petitions for United States rep- 
resentative, any office voted upon by all the voters of the state, a legislative office, the office of district 
judge, distriet attorney, public education commission or magistrate shall be filed’and the places 
where they shall be filed in order to have the candidates' names printed on the official ballot of their 
party at the primary election or in order to have the candidates' names printed on the official ballot 
at the general election; as applicable; 

D._ the date on and place at which declarations of candidacy shall be filed for any other office 
and filing fees paid or, in lieu thereof, a pauper's statement of inability to pay; 

E. _ the final date on and place at which candidates for the office of United States representative 
and for any statewide office seeking preprimary convention designation, by the major parties shall 
file petitions and declarations of candidacy; 

EF. the final date on which the major political parties shall hold state preprimary conventions for 
the designation of candidates; 

G. the final date on and place at which certificates of designation of primary election candidates 
shall be atte? by political POBHES, with the secretary of state; 
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H. the date on which declarations of candidacy for minor party candidates shall be filed and 
the places where the declarations of candidacy shall be filed in order to have the-minor party can- 
didate names printed on the official ballot of the general election; 

I. the date on which declarations of candidacy for unaffiliated dandidated shall be filed and the 
places where the declarations of candidacy shall be filed in order to have the unaffiliated candidate 
names printed on the official ballot of the general election; 

J. the date on which declarations of candidacy for nonpartisan judicial retention shall be filed 
and the places where the declarations of candidacy shall be filed in order to have the judicial reten- 
tion names printed on the official ballot of the general election; and 

K._ the date on which declarations to be a write-in candidate are to be filed and the places where 
the declarations of candidacy shall be filed in order to have write-in votes counted the canvassed at 
the political party primary or general election. 


History: 1953 Comp., § 3-8-12, enacted by Laws general election held on November 3, 2020. Constitutional 
1969, ch. 240, § 162; 1975, ch. 295, § 4; 1982, ch. 1, § 1; Amendment 1 was adopted by a vote of 445,655 for and 
1985, ch. 2, § 1; 1998, ch. 55, § 1; 1994, ch. 92, § 1; 1995, 355,471 against. 
ch, 124, $ 12; 1998, ch. 86, § 3; 1999, ch. 267, $ 25; 2019, The 2020 amendment, effective January 1; 2023, 
ch, 212, § 91; 2020, ch. 9, § 4. removed the public regulation commission from the secre- 

Contingent effective date. — Laws 2020, ch. 9, § 4 tary of state's election proclamation; and in Subsection C, 
amended 1-8-13 NMSA 1978, effective January 1, 2023, after "public education commission", delete "public regu- 
contingent upon the adoption of Laws 2019, SJC/SRC/ lation commission". 


SJR Nos. 1 and 4, Constitutional Amendment 1, at the ] 


1-8-14. Primary Election Law; proclamation; duties of secretary of 
state. | 


Upon the proclamation being filed, the secretary of state shall immediately: 

A. publish the proclamation for five consecutive days in at least four daily newspapers of gen- 
eral circulation in the state; 

B. post the proclamation and any amended proclamation on the secretary of state's web site; and 

C. send an authenticated copy of the proclamation or any amended proclamation to each 
county clerk along with a copy of the text in an editable electronic format. 


History: 1953 Comp., § 3-8-1383, enacted by: Laws proclamation", added "or any amended proclamation", and 


1969, ch. 240, § 163; 2015, ch. 145, § 52. after "each county clerk", added "along with a copy of the 
The 2015 amendment, effective July 1, 2015, required text in an editable electronic format". 

the secretary of state to post the proclamation, calling a 

primary election to be held, and any amended proclama- ANNOTATIONS 


tion on the secretary of state's website and to send to each 


Publication costs. — The secretary of state should 
county clerk a copy of the proclamation or any amended ‘ Ri a a aie, 


pay for the publications made from that office. 1943-44 


proclamation along with a copy of the test in an editable Op. Att'y Gen. No. 43-4334 (opini d i. 
electronic format; in Subsection A, after "state", deleted 1p rh berth} (opinion ‘rendered under for 
"and"; added a new Subsection B and redesignated for- Am. Jur. 2d, A.L.R. and C.J.8. references. — Ljabil- 


mer Subsection B as Subsection C; and in Subsection C, 


ity of public offi for breach of d - 
after "send", deleted "by certified mail", after "copy of the sty OE Pepi G DB pera Toy seta Ot MUL Gn pee be crs actos 


tion or primary election laws, 153 A.L.R. 109. 


1-8-15. Primary Election Law; proclamation; duties of county clerk. 


Upon receipt of the authenticated copy of the proclamation, the county clerk shall immediately 
specify the offices for which each major political party may nominate candidates and have the 
itemized proclamation published once each week for two consecutive weeks. If there is no newspa- 
per of general circulation in the county, the proclamation shall be printed and posted in six public 
places in the county. Such publication and posting shall be in Spanish and in English. 


’ 


History: 1953 Comp., § 3-8-14, enacted by Laws 1969, ANNOTATIONS 
ch. 240, § 164; 1975, ch. 255, § 105; 1981, ch. 147, § 3. SuEAS } , 
Cross references. — For publication of proclamation Publication costs. — The county clerk's publication 
by secretary of state, see 1-8-14 NMSA 1978. costs should be paid for from the county fund provided 
For amendment of proclamation, see 1-8-16 NMSA 1978. therefor. 1943-44 Op. Att'y Gen. No. 43-4344 (opinion ren- 


dered under former law). 
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1-8-16. Primary Election Law; proclamation; amendment. 


The governor may amend the proclamation between the time of its issuance and the first Tues- 
day in March to include a newly created public office that is capable by law of being filled at the 
next succeeding general election, or any existing office becoming vacant by removal, resignation or 
death when such vacancy occurs no later than the last Friday before the first Tuesday in March, or 


to provide for any corrections or omissions. 


History: 1953 Comp., § 3-8-15, enacted by Laws 
1969, ch. 240, § 165; 1975, ch. 295, § 5; 2011, ch. 137, § 
54; 2015, ch. 145, § 53. 

The 2015 amendment. effective July 1, 2015, provided 
that the governor may amend the proclamation between 
the time of its issuance and the first Tuesday in March 
when an existing office becomes vacant by removal, res- 
ignation or death when such vacancy occurs no later than 
the last Friday before the first Tuesday in March; and af- 
ter "resignation or death", added "when such vacancy oc- 
curs no later than the last Friday before the first Tuesday 
in March". 


ANNOTATIONS 


When permissive language of section construed 
as mandatory. — When governor's proclamation omitted 


certain descriptions which would have a profound effect 
on voter notice and knowledgeability, the permissive 
language of this section was construed as being manda- 
tory, and therefore, the governor was directed to amend 
proclamation to include the specific boundaries of the 
districts which make up the office and terms of each of- 
fice relative to its district. State ex rel, Robinson v, King, 
1974-NMSC-028, 86 N.M. 231, 522 P.2d 83. 

Mandamus properly granted. — Since the gov- 
ernor's duty under the Primary. Election Law to issue 
a proclamation is mandatory, mandamus is properly 
granted to compel the governor to specify in his procla- 
mation the boundaries of the district making up the office 
of county commissioner and terms of that office. State ex 
rel. Robinson v. King, 1974- NMSC-028, 86 N.M. 231, 522 
P.2d'83. 


1-8-17. Primary Election Law; offices affected; questions prohibited. 


A. The Primary Election Law [1-8-11 to 1-8-52 NMSA 1978] applies to major political party 
nominations for all offices that are to be filled at the general election with the exception of presi- 


dential electors. 


B. The Primary Election Law does not apply to the election of persons to fill municipal, school 
district or special district offices, nor does it apply to special elections to fill vacancies in any office 
filled at the general election: No bond issue or other question shall be voted upon at any primary 


election. 


History: 1953 Comp., § 3-8-16, enacted by Laws 
1969, ch. 240, § 166; 1977, ch. 222, § 19. 

Cross references. — For presidential electors not to 
be nominated at primary, see 1-15-2 NMSA 1978. 


ANNOTATIONS 


Candidate for member of state education board 
not nominated by primary convention. — Under 
former law, since the manifest object of the classifica- 
tions of the primary election statutes was to require can- 
didates for office, elected from a judicial district only, as 


contrasted to those elected from the state at large, to fol- 
low the provisions of 3-11-16, 1953 Comp., rather than to 
have to be nominated by a statewide primary. convention, 
a candidate for the office of member of the state board of 
education was not nominated by the primary nominating 
convention. 1963-64 Op. Att'y Gen. No. 64-10. 

Party may follow own rules for school board 
nominations. — A political party may nominate whom- 
ever it chooses for school board elections under such rules 
and regulations as it may adopt. 1943-44 Op. Att'y Gen. 
No. 43-4222 (opinion rendered under former law). 


1-8-18. Primary Election Law; who may become a candidate. 


A. No person shall become a candidate for nomination by a political party or have the person's 
name printed on the primary election ballot unless the person's record of voter registration shows: 
(1) affiliation with that political party on the date of the Beeretaty of state's general elec- 


tion proclamation; and 


(2) residence in the district of the office for which the person is a candidate on the date of 


the secretary of state's general election proclamation or in the case of a person seeking the office of 
United States senator or United States representative, residence within New Mexico on the date 
of the secretary of state's general election proclamation. 

.B. A voter may challenge the candidacy of a person seeking nomination by a political party 
for the reason that the person does not meet the requirements of Subsection A of this section by 
filing a petition in the district court within ten days after the last day for filing a declaration of 
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1-8-19 - ELECTIONS 1-8-20 


candidacy or a statement of candidacy for convention designation. The district court shall hear 
and render a decision on the matter within ten days after the filing of the petition. The decision of 
the district court may be appealed to the supreme court within five days after the decision is ren- 


dered. The supreme court shall hear and render a decision on the appeal forthwith. 


History: 1953 Comp., § 3-8-17, enacted by Laws 
1969, ch. 240, § 167; 1973, ch. 228, § 1; 1975, ch. 295, § 
6; 1977, ch. 87, § 1; 1979, ch. 74, § 4; 1981, ch, 147, § 4; 
2019, ch. 212, § 92. 

Cross references. — For determination of residency 
for purposes of candidacy, see 1-1-7.1 NMSA 1978. 

For rule relating to contest of nomination in primary 
elections, see Rule 1-087 NMRA. 

For appeal as of right, see Rule 12-201 NMRA. 

For appeals of nominating petitions, see Rule 12-603 
NMRA. 

The 2019 amendment, effective April 3, 2019, pro- 
vided for the secretary of state to issue the general elec- 
tion proclamation; replaced "governor" with "secretary of 
state" throughout the section. 


ANNOTATIONS 


Right of political party to select own candidates, 
— Principle that political party shall have right to select 
its own candidates and that such right should be pro- 
tected was adopted by the legislature in former Primary 
Election Code, Roberts v, Cleveland, 1944-NMSC-081, 48 
N.M. 226, 149 P.2d 120. 

One-year party affiliation requirement void. — 
Requirement contained in former version of this section 
that a person's record of registration show his affiliation 
with a political party for a period of at least one year next 


preceding the filing date of primary election before he 
could. become a candidate for. nomination by that party 
added an impermissible requirement of at least two years 
residency to the qualifications for United States senator 
and was therefore void. Dillon v, Fiorina, 340 F, Supp. 729 
(D.N.M. 1972): 

Applicability to individual named to fill vacancy. 
— The predecessor of this section, providing that candi- 
dates for nomination of a political party must have been 
affiliated with that party for at least one year, was appli- 
cable to an individual named by the party to fill a vacancy 
on the general election ballot. 1964 Op. Att'y Gen. No, 64- 
105. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur, 2d Electiotia §§ 263, 264, 265. 

Residence or inhabitancy within district or other politi- 
cal unit as necessary qualification of atest 120 A.L.R. 
672, 

Political principles or affiliations as’ ‘ground for refusal 
of government officials to take steps necessary to repre- 
sentation of party or candidate upon official ticket, 130 
A.L.R. 1471, 

Constitutionality, construction and application of stat- 
utes regarding party affiliations or change thereof as 
affecting eligibility to nomination for public office, 153 
A.L.R, 641, 

29 C.J.S, Elections § 131. 


1-8-19. Candidacy in primary of one party bars general election ballot 
designation of different party or as an unaffiliated candidate. 


If a person has been a candidate for the nomination of a major political party in the primary 
election, he shall not have his name printed on the ballot at the next succeeding general election 
except under the party name of the party designated on his declaration of candidacy abr for such 


ety election. 


History: 1953 Comp., § 3-8-17,1, enacted by Laws 
1975, ch. 255, § 106; 1981, ch. 147, § 5. 

Cross references. — For independent candidates, see 
1-8-4656 to 1-8-52 NMSA 1978. 


ANNOTATIONS 


Intent of section is to prevent party switching 
after an unsuccessful primary bid in order to run in the 
general election. Anderson v, Hooper, 498 F. Supp. 898 
(D.N.M, 1980). 


Section does not apply to presidential primary 
and does not prevent placement of candidate's name on 
general election ballot. Anderson v. Hooper, 498 F. Supp. 
898 (D.N,.M. 1980)(decided prior to 1981 amendment), 

Running as independent in succeeding election 
not prevented. — This section and 1-10-7 NMSA 1978 
do not prevent an unsuccessful party primary candidate 
from running as an independent in the succeeding gen- 
eral election. Anderson v. Hooper, 498 F. Supp, 898 (D. N, M, 
1980)(decided prior to 1981 amendment), 


{ 


1-8-20. Primary Election Law; candidacy for more than one office. 


No person shall be a candidate in the primary election for more than one office, except that any 
person may be a candidate for both the expiring term and the next succeeding term for an office 
when both terms are to be voted upon at the next succeeding general election. | 


History: 1953 Comp., § 3-8-18, enacted by Laws 
1969, ch. 240, § 168. 


Cross references. — For candidates for expiring and © 


next succeeding congressional term, see 1-15-19 to 1-15-28 
NMSA 1978, 


ANNOTATIONS 


‘Am, Jur. 2d, A.L.R. and ©.J.S. references. — More 
than one office in the same election, right to such nomina- 
tion, or to become candidate, for, 94 A.L,R,2d 557. 
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1-8-21. Primary election; methods of placing names.on primary ballot. 


A. All candidates seeking primary election nomination to a statewide office or the office of 
United States representative shall file declarations of candidacy with the proper filing officer. 
Candidates shall file nominating petitions at the time of filing their declarations of candidacy. 
Candidates who seek, but do not obtain, preprimary convention designation by a major political 
party may file new declarations of candidacy and nominating petitions pursuant to Section 1-8-33 
NMSA 1978. | 

B,.. Except as provided in Subsection C of this section, candidates for any other office listed in 
Section 1-8-13C shall have their names placed on the primary election ballot by filing declarations 
of candidacy and nominating petitions with the proper filing officer. 

C. Candidates for county office shall have their names placed on the primary election ballot by 
filing declarations of candidacy and paying filing fees or filing the proper paupers' statements at 


the time of filing Come TApDS of candidacy with the proper filing officer. 


Hikfony: 1978 Comp., § 1-8-21, enacted by Tata 
1996, ch. 20, § 3; 2009, ch. 202, § 1. 

Répeals and KGerdctmnente, — Laws 1975, ch. 228, 
§ 2, repealed former 3-8-19, 1953 Comp., relating to dec- 
laration of candidacy under Primary Election Law, and 
enacted a new 3-8-19, 1953 Comp., relating to method of 
placing names on primary ballot under Erimaty Election 
Law. 

Laws 1975,.ch. 295, § 7, repealed former 3-8-19, 1953 
Comp., relating to method of placing names on primary 
ballot under Primary Election Law, and enacted a new 3- 
8-19, 1953 Comp. ) 

Laws 1994, ch. 92, § 2 repealed 1-8-21 NMSA 1978, as 
amended by Laws 1993, ch. 55, § 2, and enacted a new sec- 
tion, effective January-1, 1996. 

Laws 1996, ch. 20, § 2 repealed 1-8-21 NMSA 1978, as 
amended by Laws 1996, ch. 20, § 1, relating to primary 
elections, effective January 1, 1997. Section 3 of Laws 
1996, ch::20 enacted a new section, effective January 1, 
199725; 3 

The 2009 amendment, effective June 19, 2009, de- 
leted former Subsection B, which provided that other 
candidates may have their names placed on the primary 
election ballot by filing a declaration of candidacy and 


nominating petitions ith the proper filing officer; and 
added Subsections B and C. 


ANNOTATIONS 


In filing for office, candidate: may use his regu- 
lar legal name and insert his nickname between his 
given name and surname, but he should be placed on the 
ballot only by his legal name and the nickname should be 
omitted. 1959-60 Op. Att'y Gen. No. 60-51. 

Nickname should be omitted from ballot. — If the 
candidate inserted the nickname between his initials and 
his surname, he should go on the ballot by his initials and 
surname and the nickname should be omitted. 1959-60 
Op. Att'y Gen. No, 60-51. , 

Person using only nickname not legally filed. — 
A person would not be legally filed if he uses neither his 
initials for his given name nor his given name but uses 
only a nickname with his surname. 1959-60 Op. Att'y Gen. 
No. 60-51, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections §§ 236, 237. 

29 C.J.S, Elections § 114, 


1-8-21.1. Designation of candidates by convention. 


A. State conventions of major political parties may designate candidates for nomination. to 
statewide office or the office of United States representative. 

B. No state convention for designating candidates shall be held later ie the second Sunday 
in March preceding the primary election, and delegates to the convention shall he elected accord- 
ing to state party rules filed in the office of the secretary of state. 

. The state convention shall take only one ballot upon candidates for each office to be filled. 
Every candidate receiving twenty percent or more of the votes of the duly elected delegates to the 
convention for the office to be voted upon at the ensuing primary election shall be certified:to the 
secretary of state as a convention-designated nominee for that office by the political party. Certifica- 
tion shall take place no later than 5:00 p.m. on the first Tuesday succeeding the state convention. 

D. The certificate of designation submitted to the secretary of state shall state the name of the 
office for which each person is a candidate, each candidate's name and address and the name of 
the political party that each candidate represents and certification that the candidate has been a 
member of that political party for the period of time required by the Election Code. 


‘History: Laws 1998, ch. 55, § 11; 2013, ch. 121, § 1. 
The 2013 amendment, affective June 14, 2013, 
changed the time for filing declarations of candidacy. and 
nominating petition signatures to allow time for judicial 


resolution of nominating petition and other candidacy 
challenges; and in Subsection B, after "shall be held later 
than the", deleted "third" and added "second". 
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1-8-22 to 1-8-24. Repealed. 


Repeals. — Laws 1985, ch. 2, § 13.repealed 1-8-22.to 1- States representatives, requirements for being placed on 
8-24 NMSA 1978, as enacted by ‘Laws 1975, ch, 295, §§ 8 to ballot, and statement of candidacy for convention designa- 
10, relating to candidates for statewide office and ‘United tion, effective June 14, 1985. 


1-8-25. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 1-8- nominating petitions, withdrawal of candidacy, effective 
25 NMSA 1978, as enacted by Laws 1969, ch. 240, § 170, April 8, 2019. For provisions of former section, see the 


relating to proper filing officer, declaration of candidacy, 2018 NMSA 1978 on NMOneSource.com. 


1-8-26. Primary Election Law; time of filing; documents necessary to 
qualify for ballot; challenge. 


A. Declarations of candidacy by preprimary convention designation for any statewide office or 
for the office of United States representative shall be filed with the proper filing officer on the first 
Tuesday in February of each even-numbered year between the hours of 9:00 a.m. and 5:00 p.m: 

B. Declarations of candidacy for any other office to be nominated in the primary election shall 
be filed with the proper filing officer on the second Tuesday of March of each even-numbered year 
between the hours of 9:00 a.m. and 5:00 p.m, 

C... Certificates of designation shall be submitted to the secretary of state on the first Tuesday 
following the preprimary convention at which the candidate's designation took place between the 
hours of 9:00 a.m. and 5:00 p.m. 

D. No name shall be placed on the ballot until the person has been notified in writing by the 
proper filing officer that the certificate of registration on file, the declaration of candidacy and the 
petition, if required, are in proper order and that the person, based on those documents, is quali- 
fied to be a candidate. The proper filing officer shall mail the notice no later than 5:00 p.m. on the 
Tuesday following the filing date. 

E. Ifaperson is notified by the proper filing officer that the person is not qualified to be a can- 
didate, the.person may challenge that decision by filing a petition with the district court within 
ten days of the notification. The district court shall hear and render a decision on the matter 
within ten days after the petition is filed. The decision of the district court may be appealed to the 
supreme court within five days after the decision is rendered. The supreme court shall hear and 
render a decision on the appeal forthwith. 


History: 1953 Comp., § 3-8-21, enacted by Laws "5:00 p.m. on the", deleted "twenty-first day after the pri- 
1975, ch. 295, § 12; 1983, ch. 282, § 10; 1985, ch. 2, § 4; mary election" and added "second Tuesday in March of 
1985, ch. 207, § 7; 1987, ch. 827, § 13; 1989, ch. 392, § each even-numbered year". 

17; 1993, ch. 55, § 3; 1993, ch. 314, § 45; 1993, ch. 316, The 2013 amendment, effective June 14, 2013, 
§ 45; 1994, ch. 2, § 1; 1994, ch. 92,°§ 3; 1995, ch. 124, § changed the time for filing declarations of candidacy and 
14; 1997, ch. 15, § 1; 2009, ch. 202, § 2; 2011, ch. 187, § nominating petition signatures to allow time for judicial 
56; 2018, ch. 121, § 2; 2014, ch. 40, § 5; 2014, ch. 81, § 5; resolution of nominating petition and other candidacy 
2015, ch. 145, § 54; 2019, ch. 212, § 93. challenges; in Subsection A, after "filing officer on the", 

Repeals and reenactments. — Laws 1975, ch. 295, § deleted "second" and added "first"; and in > AB pe 
12, repealed former 3-8-21, 1953 Comp., relating to decla- B, after "filing officer on the", deleted "third" and added 
ration of candidacy and time of filing under Primary Elec-  —""second". 
tion Law, and enacted a new 3-8-21, 1953 Comp. The 2011 amendment, effective July 1, 2011, imposed 

The 2019 amendment, effective April 3, 2019, revised deadlines for filing declarations of candidacy for retention 
the provisions related to the time of filing declarations for of judicial offices and for appeals to the supreme court. 
candidacy; and deleted former Subsection D and redesig- The 2009 amendment, effective June 19, 2009, in Sub- 
nated former Subsections EK and F as Subsections D and section D, after "declaration of candidacy, the petition", 
E, respectively, added "if required". 

The 2015 amendment, effective July 1, 2015, The 1997 amendment, effective June 20, 1997, sub- 
amended the deadline by which declarations of candi- stituted "Primary election law; time of filing: documents 
dacy for retention for all affected judicial offices shall be necessary to qualify for ballot; challenge" for "Primary 
filed; and in Subsection D, after "5:00 p.m. on the", de- election law; declaration of candidacy; time of filing" in the 
leted "second Tuesday in March of each even-numbered section heading: made minor stylistic changes i in Subsec- 
year" and added "twenty-third day after the primary tion D, and added Subsection E. 
election". The 1995 amendment, effective January 1, 1996, 

The 2014 amendment, effective March 12, 2014, pro- deleted former Subsection B, which set forth the proper 
vided for a standardized filing date; in Subsection D, after date and times for filing declarations of candidacy for 
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statewide office or office of the United States represen- 
tative, and redesignated the remaining subsections ac- 
cordingly. 

The 1994 amendment, effective January 1, 1996, 
added Subsection A, redesignated former Subsection A as 
Subsection B, deleted former Subsection B relating to dec- 
larations of candidacy for other offices, added Subsections 
C and D, redesignated former Subsection C as Subsection 
HE, and inserted "for candidates not seeking preprimary 
convention designation" and made minor stylistic changes 
in Subsection B. 

The 1994 amendment, effective January 31, 1994, 
added Subsection A, redesignated former Subsection A as 
Subsection B, deleted former Subsection B relating to dec- 
larations of candidacy for other offices, added Subsections 
C and D, redesignated former Subsection C as Subsection 
E, and inserted "for candidates not seeking preprimary 


convention designation" and made minor stylistic changes 
in Subsection B, _, 
The 1993 amendment, effective June 18, 1993, substi- 


tuted "certificate" for "affidavit" in Subsection C. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Time of 
filing candidate's application or certificate of nomination 
before primary or election, mandatory or directory charac- 
ter of statutory provision as to, 72 A.L.R. 290. 

Residence or inhabitancy within district or other politi- 
cal unit as necessary qualification of candidate, 120 A.L.R. 
672. 

Residency: validity of requirement that candidate or 
public officer have been resident of governmental unit for 
specified period, 65 A.L.R.3d 1048. 


1-8-27. Primary Election Law; declaration of candidacy; manner of 


filing. 


Each declaration of candidacy, by nominating petition or by pre-primary convention designa- 
tion, shall be delivered for filing in person by the candidate therein named or by a person acting, 
by virtue of written authorization, solely on the candidate's behalf. The proper filing officer shall 
not accept for filing more than one declaration of candidacy from any one individual except that 
candidates who seek but fail to receive pre-primary convention designation shall file a. declaration 


of candidacy by nomination, according to provisions of the Primary Election Law [1-8-11 to 1-8-52 
NMSA 1978], to have their names placed on the primary election ballot. . 


History: 1953 Comp., § 3-8-22, enacted by Laws 
1969, ch. 240, § 172; 1975, ch. 295, § 13; 1985, ch. 2, $5; 
1993, ch. 55, § 4. 

The 1993 amendment, effective November 15, 1993, 
inserted "by nominating petition or by pre-primary con- 
vention designation" in the first sentence and added the 
language beginning "except that candidates" at the end of 
the second sentence. 


1-8-28. Repealed. 


Repeals. — Laws 1985, ch. 2, § 13 repealed 1-8- 
28 NMSA 1978, as amended by Laws 1975, ch. 295, § 
14, relating to statements. of candidacy for convention 


ANNOTATIONS 


Simultaneous declarations prohibited. — A. dis- 
trict judge may not file a declaration of candidacy for re- 
tention of office and, at the same time, file a declaration 
of candidacy in a primary election for a statewide judicial 
office. 1990 Op. Att'y Gen. No, 90-04. 


designation for candidates for the same office having dif- 
ferent terms, effective June 14, 1985. 


1-8-29. Primary Election Law; declaration of candidacy; form. 


In making a declaration of candidacy by nominating petition or by pre-primary convention des- 
ignation, the candidate shall submit substantially the following form: 


"DECLARATION OF CANDIDACY 
BY PRE-PRIMARY CONVENTION DESIGNATION 
(OR BY NOMINATING PETITION) 


I, | , (candidate's name on certificate of registration) being first duly sworn, 


say that I reside at 
Precinct No. 


of the county of 
I am a member of the 


, as shown by my certificate of registration as a voter of 


, state of New Mexico;: 


party as show by my certificate of registration and 


I have not changed such party affiliation subsequent to the secretary of state's general election 
proclamation calling the primary in which I seek to be a candidate; 


I desire to become a candidate for the office of 


at the primary election to 


be held on the date set by law for this year, and if the office be that of a member of the legislature 
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or that of amember of the public education commission, that I actually reside at the address des- 


ignated on my certificate of voter registration; 


I will be eligible and legally qualified to hold this office at the beginning of its term; 
If a candidate for any office for which a nominating petition is required, I am submitting with 
this statement a nominating petition in the form and manner as prescribed by the Primary Elec- 


tion Law; and 


I make the foregoing affidavit under oath, knowing that any false statement herein constitutes 
a felony punishable under the criminal laws of New Mexico. 


Subscribed and sworn to before me this 
(Notary Public) 


My commission expires: 


History: 1953 Comp., § 3-8-24, enacted by Laws 
1978, ch. 228, § 3; 1975, ch. 255, § 107; 1987, ch. 249, § 


22; 1989, ch. 392, § 18; 1993, ch. 55, § 5; 1993, ch. 314, § 


46; 19938, ch: 316, § 46; 2019, ch. 212, § 94, 


Repeals and reenactments. — Laws 1973, ch. 228, Bas 


3, repealed former 3-8-24, 1953 Comp., relating to declara- 
tion of candidacy and form under Primary Election Law, 
and enacted a new 3-8-24, 1953 Comp. 

The 2019 amendment, effective April 3, 2019, pro- 
vided for the secretary of state’ to issue the general elec- 
tion proclamation, and replaced "the state board of edu- 
cation" with the "public education commission"; in the 
second undesignated paragraph, replaced "governor" with 
"secretary of state's general election"; and in the third 
undesignated paragraph, after "member of the", deleted 
"state board of" and added "public", and after "education", 
added "commission". 

The 1993 amendments. — Laws 1993, ch. 314, § 46 
and Laws 1993, ch. 316, § 46, both effective June 18, 1993, 
enacted identical amendments that substituted "certifi- 
cate" for "affidavit" throughout the section. 

Laws 1993, ch. 55, § 5, effective November 15, 19983, 
inserted "by nominating petition or by pre-primary con- 
vention designation" in the introductory paragraph and 
added "BY PRE-PRIMARY CONVENTION DESIGNA- 
TION (OR BY NOMINATING PETITION)" to the form 
heading. 


ANNOTATIONS 


Time for meeting eligibility requirements for tak- 
ing office. — The language of this section, "will be eligible 
and legally qualified to hold [the] office at the beginning of 


(Declarant) 
(Mailing Address) 


(Residence Address) 


wime Gay ofooginn decoy stig? Dive oe 


its term", is a clear and unambiguous statement of legisla- 
tive intent. A candidate for any office in this state must 
meet its eligibility requirements at the time of taking of- 
fice. Lopez v. Kase, 1999-NMSC-011, 126 N.M. 733, 975 
P.2d 346. 

When eligibility requirements to be met. — A can- 
didate for any office in this state must meet its eligibility 
requirements at the time of taking office. Chavez v. Yontz, 
1986-NMSC-034, 104 N.M. 265, 720 P.2d 300.. 

Candidate need not use same name as on regis- 
tration. — A candidate is not required to file a declara- 
tion of candidacy in the identical name shown on his or 
her affidavit of registration, but may use a legal given 
name or initials. 1957-58 Op, Att'y Gen. No. 57-309. 

Married woman may use her registered name or 
given name. — The language in a provision such as this 
one is construed to permit, at least, a married woman to 
use either her required registered name or her own given 
name. 1957-58 Op. Att'y Gen. No. 57-309. 

Wife may use her given Christian and maiden 
name with her husband's in a declaration of candidacy. 
1957-58 Op. Att'y Gen. No. 57-309. 

A wife may use the name by which she is registered, 
or her own given name, in the declaration of candidacy 
and substantially conform with form of certificate of Sag 
1955-56 Op. Att'y Gen. No. 56-6399. 

Candidate may use initials. — There is nothing in 
the form of the declaration of candidacy that says initials 
cannot be used. 1955-56 Op. Att'y Gen. No. 56-6399. 

Section not applicable to person who previously 
failed or declined to show party affiliation. 1943-44 Op. 
Att'y Gen, No. 44-4500. 


1-8-30. Primary Election Law; declaration of candidacy; nominating 


petition; filing and form. 


A. As used in the Primary Election Law, "nominating petition" means the authorized form 
used for obtaining the required number of signatures of voters, which is signed on behalf of the 
person wishing to become a candidate for a political office in the primary ehectian: requiring a 


nominating petition. 


B. In making a declaration of candidacy, the candidate at the same time shall file a Posainidtig 
petition, which shall be on the form prescribed by law. 
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C. The nominating petition shall be on paper approximately eight and one-half inches wide 
and eleven inches long with numbered lines for signatures spaced approximately three-eighths of 
an inch apart and shall be in the following form: 


"NOMINATING PETITION 
I, the undersigned, a registered voter of New Mexico, and a member of the 
party, hereby nominate __; who resides at _ in the county of 


; New Mexico, for the party nomination for the office of : 
to be voted for at the primary election to be held on , and I declare that I am a registered 
voter of the state, district, county or area to be represented by the office for which the person being 
nominated is a candidate. I also declare that I have not signed, and will not sign, any nominating 
petition for more persons than the number of candidates necessary to fill such office at the next 
ensuing general election. 


5. ~e 
(usual (name printed (address as (city or 
signature) as registered) registered) zip code) 
2: QUITS UNO Sure 
(usual (name printed (address as (city or 
signature) as registered) registered) zip code).". 


D. In October of odd-numbered years, the secretary of state shall post on the secretary of state's 
web site and shall furnish to each county clerk a sample of a nominating petition form, a copy of 
which shall be made available by the county clerk upon request of any candidate. 

EK. When more than one sheet is required for a petition, each of the sheets shall be in the form 
prescribed by this section and all sheets shall be firmly secured by a staple or other suitable SoSVenIn 


History: 1953 Comp., § 3-8-24.1, enacted by Laws 1973, filed forty-nine nominating petitions containing over 700 
ch, 228, § 4; 1974, ch. 18, § 1; 1975, ch. 255, § 108; 1975, ch. signatures, along with her declaration of candidacy, and 
295, § 15; 1977, ch. 222, § 20; 1985, ch. 206, § 1; 1987, ch. where the secretary of state invalidated the signatures 
327, § 14; 1993, ch. 55, § 6; 1994, ch. 92, § 4; 1995, ch. 124, § on forty-four of petitioner's nominating petitions because 
15; 1999, ch; 267, § 26; 2001, ch. 234, § 1; 2011, ch. 137, § 57. those petitions omitted the heading "2020 Primary Nomi- 

The 2011 amendment, effective July 1, 2011, made nating Petition", which the secretary of state deemed. to 
stylistic changes to the nominating petition and required be critical information required by law, the secretary of 
the secretary of state to post a sample of a nominating state's refusal to accept any nominating petition that did 
petition on the secretary of state's website. not have the heading at issue was improper because the 

The 2001 amendment, effective June 15, 2001, substance of the invalidated nominating petitions con- 
changed the paper length for nominating petitions from formed with the form prescribed by this section and there- 
fourteen inches long to eleven inches longi in Subsection C. fore met the requirements of the Election Code. Morper v. 

The 1999 amendment, effective June’ 18, 1999, de- Toulouse Oliver, 2020-NMSC-012. 
leted former Subsection E, relating to circumstances un- A nominating petition for magistrate judgeship 
der which voter signatures shall not be counted, and re- must include the division number of the judge- 
designated former Subsection F as Subsection E. ship that the candidate seeks. Charley v, Johnson, 

The 1995 amendment, effective January 1, 1996, de- 2010-NMSC-024, 148 N.M. 246, 283 P.3d 775. 
leted "provided that candidates for statewide office or the Failure to fill in entire line does not disqualify 
office of United States representative who seek prepri- signature, notwithstanding Subsection E. Simmons uv. 
mary convention designation shall not be required to file McDaniel, 1984-NMSC-049, 101 N.M. 260, 680 P.2d 977 
nominating petitions with the declaration of candidacy" . . (decided prior to 1999 amendment). 
from the end of Subsection B, and added the first sentence Nominating petition filing requirement not viola- 
in Subsection E. tive of equal protection. — States may impose on mi- 

The 1994: amendment, effective January 1, 1996, in nor political parties the precondition of demonstrating the 
Subsection B, deleted "whether by petition or preprimary existence of some reasonable quantum of voter support 
convention designation" following "candidacy,", and added by requiring such parties to file petitions for a place on 
the language after "prescribed by law". the ballot signed by a percentage of those who voted in 

The 1993 amendment, effective November 15, 1993, a prior election. Consequently, 1-8-33 NMSA 1978 is not 
substituted "whether by petition or pre-primary conven- repugnant to the equal protection clause of the fourteenth 
tion designation" for "or statement of candidacy for con- amendment, since the percentage requirements are iden- 
vention designation" in Subsection B. ~ tical for the different political parties, all candidates of the 

ANNOTATIONS same party running for the same office must acquire the 


same number of signatures, and any disparity in the num- 

Form of nominating petitions. — Where peti- ber of signatures required as between the different parties 
tioner sought preprimary designation as a candidate merely accentuates the basic fairness of the procedure in 
for the office of United States representative from New recognizing the variation in the number of registered vot- 


Mexico's third congressional district at the 2020 republi- ere affiliated with the numerous parties in this state, Di/- 
can party pre-primary convention, and where petitioner lon v. King, 1974-NMSC-096, 87 N.M. 79, 529 P.2d 745. 
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Filing requirement discourages "laundry list" bal- 
lots. — "Laundry list" ballots discourage voter participa- 
tion and confuse and frustrate those who participate. Ra- 
tional results within the framework of our system are not 
likely to be reached if the ballot for a single office must 
list a dozen or more aspirants who are relatively unknown 
or have no prospects for success. Our electoral history 
vividly demonstrates that unrestricted primaries foster 
a rank and verdant growth of candidates, Dillon v. King, 
1974-NMSC-096, 87 N.M. 79, 529 P.2d 745. 

Legitimate state interest. — Free and open elections 
do not require a total lack of restraint on the number of 
political parties and nominees entitled to placement on the 
ballot. The state has a legitimate interest’in trying to de- 
termine some degree of good faith on the part of electors 
who sign nominating petitions, in assuring at least a modi- 
cum of support for a political party and its nominees whose 
names are placed on the general election ballot, and in reg- 
ulating the size of the ballot so as to minimize voter confu- 
sion and to prevent the overwhelming of voting machines. 
Dillon v. King, 1974-NMSC-096, 87 N.M. 79, 529 P.2d 746. ’ 


1-8-31. Recompiled. 


Recompilations. — Laws 2019, ch. 212, § 9 recompiled 
and amended former 1-8-31 NMSA 1978 as i 1 1-7.2 NMSA 
1978 effective April 3, 2019. 


Scope of section. — This section is limited by its lan- 
guage to nominating petitions for primary elections. Workers 
World Party v. Vigil-Giron, 693 F, Supp. 989 (D.N.M. 1988). 

Language mandatory. — The language of this section 
is mandatory and not discretionary and any nominating pe- 


» tition not containing the address of the candidate and his of- 


ficial designation on each sheet is invalid, 1951-52 Op. Att'y 
Gen. No. 52-5486 (opinion rendered under former law). 

Candidate's name on petition. — So long as the 
name of the candidate upon the nominating petition rea- 
sonably and sufficiently identifies the declarant or can- 
didate and so long as there is no patent. discrepancy be- 
tween the name on the nominating petition and the name 
on the declaration of candidacy, the petition is valid and 
acceptable, 1951-52 Op. Att'y Gen. No. 52-5486 (opinion 
rendered under former law). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections $§ 236, 237. iLES 

29 C.J.S. Elections § 112, 


1-8-32. Primary Election Law; nominating petition; offenses; penalty. 


A... Any person aha knowingly falsifies any information on a nominating petition is, guilty, of 
falsifying an election document. 

B, It is unlawful for any person to knowingly circulate, present or offer'to present for the signa- 
ture of another person a nominating petition that does not clearly show on the face of the petition 
the name of the candidate, the address at which the candidate resides, the candidate's county. of 
residence and the office for which the candidate seeks nomination. Any person violating the provi- 
sions of this subsection is guilty of a misdemeanor and upon conviction therefor shall be imprisoned 
in the county jail for a definite term less than one year or to the payment of a fine of not more than 
one thousand dollars ($1,000), or to both’such imprisonment and fine i in the discretion of the Judge. 


History: 1953 Comp., §. 3-8-24.3, enacted by Laws 


Cross references, — For offenses and ‘penalties, see c 
1973, ch. 228, § 6; 1979, ch. 378, § 8. sa 


20-1 NMSA 1978 et seq. 


1-8-33. Primary Election Law; nominating petition; number of 
signatures required. 


A. ‘As used in this section, "total vote" means the sum of-all votes. cast for all of the party's 
candidates for governor at the last preceding primary election at which the party's candidate for 
governor was nominated. 

B. Candidates who seek preprimary convention designation shall file nominating petitions ‘at 
the time of filing declarations of candidacy. Nominating petitions for those candidates shall be signed 
by a number of voters equal to at least two percent of the total vote of the candidate's party in the 
state or congressional district, or the following number of voters, whichever is greater: for statewide 
offices, two hundred thirty voters; and for congressional candidates, seventy-seven voters. 

C. Nominating petitions for candidates for any other office to be voted on at the primary elec- 
tion for which nominating petitions are required shall be signed by a number of voters equal to 
at least three percent of the total vote of the candidate's party in the district or division, or the 
following number. of voters, whichever is greater: for metropolitan court and magistrate courts, 
ten voters; for the public regulation commission, fifty voters; for the public education commission, 
twenty-five voters; for state representative, ten voters; for state senator, seventeen oS and for 
district attorney and district judge, fifteen voters. 
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D. A candidate who fails to'receive the preprimary convention designation that the candidate 
sought may collect additional signatures to total at least four percent of the total vote of the can- 
didate's party in the state or congressional district, whichever applies to the office the candidate 
seeks, and file a new declaration of candidacy and nominating petitions for the office for which the 
candidate failed to receive a preprimary designation. The declaration of candidacy and nominating 
petitions shall be filed with the secretary of state either ten days following the date of the prepri- 
mary convention at which the candidate failed to receive the designation or on the date all decla- 
rations of candidacy and nominating petitions are due pursuant to the provisions of the Primary 


Election Law [1-8-11 to 1-8-52 NMSA 1978], whichever is later. 


History: 1953 Comp., § 3-8-24.4, enacted by Laws 
1973, ch. 228, § 7; 1975, ch. 255, § 110; Laws 1975, ch. 
295, § 17; 1979, ch. 378, § 9, 1982, ch. 1, § 2; Laws 1985, 
ch, 2, § 6; 1985, ch. 206, § 2; 1987, ch. 216, $1; 1993, ch. 
55, § 7; 1994, ch. 92, § 5; 1995, ch. 124, § 16; 1998, ch. 36, 
§ 5; 2007, ch. 337, § 10; 2008, ch. 57, § 1. 

The 2008 amendment, effective February 29, 2008, 
added Subsection D, 


The 2007 amendment, effective July 1, 2007, elimi- \.: 


nated the procedure by which a candidate who failed to 
receive a preprimary convention designation could ob- 
tain a declaration of candidacy and nominating petition, 

‘The 1998 amendment, effective March 6, 1998, in- 
serted "; for the public repulasion. commission, fifty voters” 
in Subsection C. 

The 1995 amendment, effective January 1, 1996, in 
Subsection B, deleted "do not" preceding "seek", substituted 
"two" for "three", and substituted the language beginning 
"or the following number" at the end for "as the case may 
be"; in Subsection C, substituted the language beginning "or 
the following number of-voters" at the end for "as the case 
may be"; and in Subsection D, substituted "additional sig- 
natures to total at least four percent" for "signatures equal 
to at least three percent and made minor stylistic changes. 


The 1994 amendment, effective January 1, 1996, in : 
Subsection B, inserted the first sentence and subétitited 


"those candidates" for "a candidate for United States 


senator, any statewide officer or any candidate for United. 


States representative" in the second sentence; deleted 
former Subsection D relating to the submission of nomi- 


nating petitions and redesignated former Subsection E as 


Subsection D; and substituted "equal to at-least three" for 
"from an additional one" in Subsection D, 

The 1993 amendment, effective November 15, 1993, 
substituted "As used in this section, 'Total vote’ means the 
sum of all votes cast for all of" for "The basis of percentage 
for the votes of the party in each instance referred to in 
this section shall be the total vote for" at the beginning of 
Subsection A, deleted "provided that in determining the 
total vote of the party on the nominating petition for a 
candidate for member of the legislature, absentee votes 
ghall be excluded” at the end of Subsection C, and added 
Se big Gs D and E. 


ANNOTATIONS 


Nominating petition signature requirement not 
violative of equal protection. — States may impose on 


minor political parties the precondition of demonstrating 
the existence of some reasonable quantum of voter sup- 
port by requiring such parties to file petitions for a place 
on the ballot signed by a percentage of those who voted 
in a prior election, Consequently, this section is not re- 
pugnant to the equal protection clause of the fourteenth 
amendment, since the percentage requirements are 
identical for the different political parties, all candidates 
of the same party running for the same office must ac- 
quire the same number of signatures, and any disparity 
in the number of signatures required as between the dif- 
ferent parties merely accentuates the basic fairness of 
the procedure in recognizing the variation in the number 
of registered voters affiliated with the numerous parties 
in this state. Dillon v. King, 1974-NMSC-096, 87 N.M. 79, 
529 P.2d 746, 

Signature requirement discourages “aundry 
list" ballots. — "Laundry list" ballots discourage voter 
participation and confuse and frustrate those who par- 
ticipate. Rational results within the framework of our 
system are not likely to be reached if the ballot for a 
single office must list a dozen or more aspirants who 
are relatively unknown or have no prospects for success. 


Our electoral, history. vividly demonstrates that unre- 


stricted primaries foster a rank and verdant growth of 
candidates. Dillon v. King, 1974-NMSC-096, 87 N.M. 79, 
529 P.2d 7465. 

Legitimate state interest. — Free and open elections 
do not require a, total lack of restraint on the number of 


' political parties and nominees entitled to placement on 


the ballot. The state has a legitimate interest in trying to 
determine some degree of good faith on the: part of elec- 
tors who sign nominating petitions, in assuring at least a 
modicum of support for a political party and its nominees 
whose names are placed on the general ‘election ballot, 
and in regulating: the size of the ballot so a& to minimize 
voter confusion and to prevent the overwhelming of vot- 
ing machines, Dillon v. King, 1974- -NMSC- 096, 87 N.M. 79, 
529 P.2d 745. 

Official canvass record used ‘in determining num- 
ber of signatures required. — In determining the 
number of signatures required under former 3-11-7, 1953 
Comp. to be contained in a petition for nomination the of- 
ficial canvass is to.be the record that is used. 1964 Ai 
Att'y Gen. No. 64-35. 


1-8-33. Primary Election Lau; nominating petition; number of signatures 
required. (Effective January 1, 2023.) .. 


A... As used in'this section, "total vote" means the sum of,all votes cast for all of the party's can- 
didates for governor at the last preceding primary election at which the party’ s candidate for gov- 
ernor was nominated. 

B. . Candidates who seek prapamany erent fel dierdnatiors shall file nominating petitions at 
the time of filing declarations of candidacy. Nominating petitions for those candidates shall. be 
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signed by a number of voters equal to at least two percent of the total vote of the candidate's party 
in the state or congressional district, or the following number of voters, whichever is greater: for 
statewide offices, two hundred thirty voters; and for congressional candidates, seventy-seven voters. 

C. Nominating petitions for candidates for any other office to be voted on at the primary election 
for which nominating petitions are required shall be signed by a number of voters equal to at least 
three percent of the total vote of the candidate's party in the district or division, or the following 
number of voters, whichever is greater: for metropolitan court and magistrate courts, ten voters; for 
the public education commission, twenty-five voters; for state representative, ten voters; for state 
senator, seventeen voters; and for district attorney and district Judge, fifteen voters. 

D. A candidate who fails to receive the preprimary convention designation that the candidate 
sought may collect additional signatures to total at least four percent of the total vote of the candi- 
date's party in the state or congressional district, whichever applies to the office the candidate seeks, 
and file a new declaration of candidacy and nominating petitions for the office for which the candi- 
date failed to receive a preprimary designation. The declaration of candidacy and nominating peti- 
tions shall be filed with the secretary of state either ten days following the date of the preprimary 
convention at which the candidate failed to receive the designation or on the date all declarations 
of candidacy and nominating petitions are due pursuant to the provisions of the Primary: Election 
Law, whichever is later. 


History: 1953 Comp., § 3-8-24,4, enacted by Laws 
1973, ch. 228, § 7; 1975, ch. 255, § 110; Laws 1975, ch. 
295, § 17; 1979, ch. 378, § 9, 1982, ch. 1, § 2; Laws 1985, 
ch. 2, § 6; 1985, ch. 206, § 2; 1987, ch. 216, $ 1; 1998, ch. 
55, $ 7; 1994, ch. 92,.§ 5; 1995, ch. 124, $ 16; 1998, ch. 36, 
§ 5; 2007, ch. 337, § 10; 2008, ch..57, § 1; 2020, ch. 9, § 5. 

Contingent effective date. — Laws 2020, ch, 9, $ 5 
amended 1-8-33 NMSA 1978, effective January 1, 2023, 
contingent upon the adoption of Laws 2019, SJC/SRC/ 


SJR Nos. 1 and 4, Constitutional Amendment 1, at the 
general election held on November 3, 2020. Constitutional 
Amendment 1 was adopted by a vote of 445,655 for and 
355,471 against. 

The 2020 amendment, effective January 1, 2023, 
removed the public regulation commission from the calcu- 
lation-of petition signatures needed to run in a primary 
election; and in Subsection C, after "ten voters", deleted 


"for the public regulation commission, fifty voters". 
p 


1-8-34. Primary Election Law; nominating petition: withdrawals and 
additions; copies made available. 


A. Anominating petition when filed shall not be withdrawn nor added to, nor shall any person 
be permitted to revoke his signature thereon. A nominating petition shall be complete when filed. 
The proper filing officer shall not permit additions to or withdrawals from a nominating petition 
after it is filed nor shall any person be permitted to revoke his signature on a petition after it has 
been filed. 

B. The original nominating petition shall remain in the filing officer's office and copies shall be 


made available by the filing officer for a nominal cost. | 


History: 1953 Comp., § 3-8-24.5, enacted by Laws 
1973, ch, 228, § 8; 1975, ch. 255, § 111; 1985, ch, 207, 
§.9. 


ANNOTATIONS 


Inclusion of signatures filed for convention des- 
ignation not prohibited. — This section should not be 
construed to prohibit the inclusion of the signatures origi- 
nally filed by the candidate for convention designation in 


the total necessary to appear on the ballot using the alter- 
nate method, 1975 Op. Att'y Gen. No. 75-61. 

_. Withdrawals must be 30 days before primary. — 
Section, 3-11-54.1, 1953 Comp., governed withdrawals 
from primary elections by virtue of 3-11-20, 1953 Comp., 
and provided that such withdrawals must be at least 30 
days prior to the primary election.-1964 Op. Att'y Gen. 
No, 64-28 (opinion rendered under former law). 


1-8-35. Primary Election Law; nominating petition; limitation on 
appeals of validity of nominating petitions. 


A. Any voter filing any court action challenging a nominating petition provided for in the Pri- 
mary Election Law [1-8-11 to 1-8-52 NMSA 1978] shall do so within ten days after the last day for 
filing the declaration of candidacy with which the nominating petition was filed. Within ten days 
after the filing of the action, the district court shall hear and’render a decision on the matter. The 
decision shall be appealable only to the supreme court and notice of appeal shall be filed within 
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five days after the decision of the district court. The supreme court shall hear and render a deci- 


sion on the appeal forthwith. 


.B.. For the purposes of an action challenging a nominating petition, each person filing a nomi- 
nating petition under the Primary Election Law appoints the proper filing officer as his agent to 
receive service of process. Immediately upon receipt of process served upon the proper filing officer, 
the officer shall, by certified. mail, return receipt Tecpuclutests mail the process to the person. 


History: 1953 ‘Gait: .. § 3-8-24.6, enacted by Laws 
1973, ch. 228, § 9; 1975, ch. 295, § 18; 1985, ch. 2, § 7; 
1998, ch. 55, § 8. 

Cross references. — For rule relating to contest of 
nomination in primary elections, see Rule 1-087 NMRA. 

For appeal as of right, see Rule 12-201 NMRA. 

For rule governing appeals of peminanng petitions, see 
Rule 12-603 NMRA. 

The 1993 amendment, effective November 15, 1993, 
added "with which the nominating petition was filed" at 
the end of the first sentence of Subsection A and made 
stylistic changes. 


sabe bl Ao 


Request for expedited hearing. — Complaints chal- 
lenging nominating petitions should be accompanied by a 
request for an expedited hearing, and the matter should 
immediately be called to the-attention of the judge as- 
signed to the case. Charley v, Johnson, 2010-NMSC-024, 
148 N.M. 246, 233 P.3d 775. 

Notice to the candidate of the proceeding. — Time 
is of the essence in a proceeding challenging a nominating 


pétition, and plaintiff must notify the candidate of the ac- 


tion by serving the complaint on the candidate's statutory 
agent for service of process and by immediately delivering 
a copy of the complaint and notice of hearing to the candi- 
date, Charley v. Johnson, 2010-NMSC- 024, 148 N.M. 246, 
233 P.3d 775. 

Challenged signatures must be set forth in a sin- 
gle count. — Each signature challenged by the plaintiff 
must be set forth in a separate count in the complaint, 


1-8-36. Repealed. 
Repeals. — Laws 1981, ch. 156, § 3, repealed 1-8-36 


$ 


and if the signature is challenged on multiple grounds, 
each of those grounds must be set forth in the count for 
that signature. Charley v, Johnson, 2010-NMSC-024, 148 
N.M. 246, 283 P.3d 775. 

Required procedure not followed. — Where plain- 
tiffs challenged the sufficiency and validity of defendant's 
nominating petition for magistrate judge; plaintiffs nei- 
ther filed a request for an expedited hearing when the 
complaint was filed nor obtained a setting within ten 
days of the filing of the complaint; the complaint did not 
state who conducted the search of the voter registration 
records; the complaint did not set forth each challenged 
signature and the multiple challenges to the signature 
as a separate count, but multiple signatures into a single 
count based on the type of challenge; plaintiffs did not at- 
tempt to deliver the complaint or a notice of hearing to 
defendant; and the county clerk testified summarily that 
the nominating petition had only eighteen valid signa- 
tures, but neither discussed each signature individually 
nor explained why the county clerk concluded that the re- 
maining signatures were invalid, the district court erred 
by removing defendant's name from the ballot. Charley v. 
Johnson, 2010-NMSC-024, 148 N.M. 246, 233 P.3d 775. 

Contest of primary election not governed by sec- 


~ tion, — After a primary election, the unsuccessful candi- 


date or any other challenger has 30 days from date of is- 


\ suance of the certificate of nomination, pursuant to 1-14-3 
. NMSA 1978, to properly contest the election; this section 


is not controlling. Thompson uv. Robinson, 1984-NMSC-096, 
101 N.M. 703, 688 P.2d 21. 


election ballots. For present provisions, see 1-8-36.1 NMSA 


NMSA 1978, relating to write-in candidates on primary 1978, effective June 19,1981. 


1-8-36.1. Primary Election Law; write-in candidates. 


3 


A. Write-in candidates are permitted in the primary ele¢tion only for the offices of United States 
representative, members of the legislature, district judges, district attorneys, public regulation com- 
mission, public education commission, magistrates and any office voted upon by all voters of the state. 

B. A person may be a write-in candidate only for nomination by the major ‘political party with 
which the person is affiliated as shown by the certificate of registration, atid such person shall 
have the qualifications to be a candidate in the primary election for, the political party for which 
the person is a write-in candidate. 

C. A person desiring to be a write-in candidate for one of the offices listed in Subsection A of 
this section in the primary election shall file with the proper filing officer a declaration of intent, to 
be a write-in candidate. Such declaration of intent shall be filed pekween 9:00 a.m. and 5:00 p.m. 
on the third Tuesday in March. | 

D. At the time of'filing the declaration of intent to be a write-in Hl cahtniaees! the iat Ae -in candi- 
‘date shall be considered a candidate for all purposes and provisions relating to candidates in the 
Election Code, including the obligations to report pursuant to the Campaign Reporting Act [1-19- 
25 through 1-19-36 NMSA 1978], except that the write-in candidate's name shall not be printed 
on the ballot. 
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History: 1978 Comp., § 1-8-36.1, enacted by Laws Subsection,G, after "writing in the name", added "and fol- 
1981, ch. 156, § 1; 1998, ch. 314, § 48; 1993, ch. 316, § lowing the directions for-casting a vote for the write-in 
48; 1994, ch. 2, § 2; 1998, ch. 36, § 6; 2009, ch. 150, § 7; candidate". 

2011, ch. 137, § 59; 2019, ch. 212, § 95. The 1998 amendment, effective March 6, 1998, in- 

Cross references. — For write-in candidates in gen- serted ", public regulation commission" in Subsection A 
eral election, see 1-12-19.1 NMSA 1978. _and substituted "pursuant to" for "under" in Subsection B. 

The 2019 amendment, effective April 3, 2019, revised The 1994 amendment, effective January 31, 1994, in 
the provisions related to write-in candidates; deleted Sub- ~ Subsection C, deleted’ former Paragraphs (1)and (2), relat- 
section D and redesignated former Subsection E as Sub- ing to the time for filing a declaration of intent, inserted 
section D; and deleted former Subsections F and G, "one of" in the first sentence and substituted "before 5:00 

The 2011 amendment, effective July 1, 2011, in Sub- p.m. on the second Tuesday in March" for "as follows" in 
section C, required that a declaration of intent be filed on the second sentence. ’ 
the third Tuesday i in March. The 1993 amendment, effective June 18, 1993, substi- 

The 2009 amendment, effective June 19, 2009, in Sub- tuted "certificate" for "affidavit" in Subsection B. 
section A, deleted "state board of education" and added 

"public education commission"; in Paragraph (2) of Sub- ANNOTATIONS 

section D, after "name is written", deleted "in the proper Write-in procedure is constitutionally acceptable 
slot on the voting machine or’; after " proper line provided alternative to the nominating petition procedures, Dillon 
on", deleted "an absentee ballot or emergency paper" and v. King, 1974-NMSC-096, 87 N.M. 79, 529 P.2d 745.(de- 
after "declaration of intent", added the remainder of the oided lor. former 1-8-36 NMSA 1978).. 

sentence; in Subsection E, deleted "he shall not be entitled Am. Jur. 2d, A.L.R. and C.J.S. references. — Elec- 


to have his" added "the write-in candidate's"; and after tions: validity of state or local legislative ban on write-in 
"name", added "shall not be"; in Subsection F, deleted "he votes, 69 A.L.R.4th 948. 


in three places, added "the write-in candidate's"; and in 


1-8-36.1. Primary Election Law; write-in cnndidaree: (Effective 
January 1, 2023.) — 


A. Write-in candidates are permitted in the primary election only for the offices of United States 
representative, members of the legislature, district judges, district attorneys, public education com- 
mission, magistrates and any office voted upon by all voters of the state. 

B. A person may be a write-in candidate only for nomination by the major political party with 
which the person is affiliated as shown by the certificate of registration, and such person shall have 
the qualifications to be a candidate in the primary election for the political party for which the per- 
son is a write-in candidate. 

C. A person desiring to be a write-in candidate for one of the offices listed in Subsection A of this 
section in the primary election shall file with the proper filing officer a declaration of intent to be a 
write-in candidate. Such declaration of intent shall be filed between 9:00 a.m. and 5:00 p.m. on ae 
third Tuesday in March. 

D. At the time of filing the declaration of intent to be a write-in candidate, the write-in can- 
didate shall be considered a candidate for all purposes and provisions relating to candidates in 
the Election Code, including the obligations to report pursuant to the Campaign Reporting Act 
[1-19-25 to 1-19-36 NMSA 1978], except that the write-in candidate’ s name shall not be printed 
on the ballot. 


History: 1978 Comp., § 1-8-36.1, enacted by Laws general election held on November 3, 2020. Constitutional 
1981, ch. 156, § 1; 1993, ch. 314, § 48; 1993, ch. 316, © Amendment 1 was adopted by a vote of 445,655 for and 
§ 48; 1994, ch. 2, § 2; 1998, ch. 36, § 6; 2009, ch. 150, § 7; 355,471 against. 

2011, ch. 137, § 59; 2019, ch. 212, § 95; 2020, ch. 9, § 6. The 2020 amendment, effective January 1, 2023, 

Contingent effective date. — Laws 2020, ch. 9, § 6 removed the public regulation commission from the write- 
amended 1-8-36.1 NMSA 1978, effective January 1, 2023, in qualifications for certain offices; and in Subsection A, 
contingent upon the adoption of Laws 2019, SJC/SRC/ after ‘district speek deleted "public regulation com- 
SJR Nos. 1 and 4, Constitutional Amendment 1, at the mission". r 


1-8-37 to 1-8-39. Repealed. 


Repeals. — Laws 1985, ch. 2, § 18 repealed 1-8-37 to designation, the designation of candidates by convention, 


1-8-39 NMSA 1978, as amended by Laws 1983, ch. 232, and the alternative method of placing name on primary 
§§ 11 to 13, relating to the duties of the secretary of state election ballot, respectively, effective June 14, 1985. 


with regard to statements of candidacy for convention 
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1-8-39.1. Declaration of pre-primary designation; certification by 
secretary of state. 


A. Not later than six days after the dates for filing declarations of candidacy by pre-primary 
convention designation, the secretary of state shall certify to the chairman of each state political 
party the names of that party's candidates for office of United States representative or for other 
statewide office who have filed their declarations of candidacy by convention designation and have 
otherwise complied with the requirements of the Primary Election Law [1-8-11 to 1-8-52 NMSA 
1978]. 

B. No person shall be placed in nomination at the convention unless he has been certified by 
the secretary of state. 


History: Laws 1998, ch. 55, § 10. 


1-8-40. Primary Election Law; declaration of candidacy; false 
statement. 


Any person knowingly making a false statement in his declaration of candidacy by nominating 
petition or by pre-primary convention designation is guilty of a fourth degree felony. 


History: 1953 Comp., § 3-8-25, enacted by Laws For sentencing for a fourth degree felony, see 31-18-15 
1969, ch. 240, § 175; 1975, ch. 295, § 23; 1985, ch. 2, § 8; NMSA 1978. 
1998, ch. 55, § 9. The 1993 amendment, effective November 15, 1993, 
Cross references. — For offenses and penalties, see 1- inserted "by nominating petition or by pre-primary con- 


20-1 NMSA 1978 et seq. vention designation". 


1-8-41. Primary Election Law; filing fee. 


The filing fee in the primary election for any county office shall be fifty dollars ($50.00), which 
shall be paid at the time of the filing of the declaration of candidacy for nomination by a political 


party. 


History: 1953 Comp., § 3-8-26, enacted by Laws where the original candidate has died and new candidate 
1978, ch. 228, § 11; 1974, ch. 25, § 1; 1977, ch. 222, § 22; is designated, 1957-58 Op. Att'y Gen, No, 58-125, 

2011, ch. 137, § 60. Means of considering declaration accompanied 

Repeals and reenactments. — Laws 1973, ch. 228, § by fee. — This section does not specifically point to the 
11, repealed former 3-8-26, 1953 Comp., relating to filing medium which may be employed in order that the declara- 
fees under Primary Election Law, and enacted a new 3-8- tion of candidacy be considered "accompanied by a fee." 
26, 1953 Comp. 1955-56 Op. Att'y Gen. No. 56-6397. 

The 2011 amendment, effective July 1, 2011, elimi- Legislature contemplated moneys may be re- 
nated the five dollar filing fee for candidates for the office ceived by check or draft or otherwise, and the receipt of 
of county councilman, county clerk, county assessor and moneys by a state official may not always necessarily, be 
sheriff. in cash. 1955-56 Op. Att'y Gen. No. 56-6397. 


Candidate chooses method of payment. — The sec- 
retary of state and county clerks must accept the tender of 
the fee in cash or personal check as the candidate chooses. 
1955-56 Op. Att'y Gen. No. 56-6397. 

Clerk may not demand method of payment. — If 
the "fee" must be tendered in cash, then the secretary of 
state and county clerks have no authority to accept ca- 
shier's or personal checks. Conversely, if the statute is 


ANNOTATIONS 


Fee of 6% of first year's salary unconstitutional. — 
Under former version of this section, filing fee amounting 
to 6% of the first year's salary of the office was unconsti- 
tutional as applied to the office of United States senator, 
since the requirement prevented persons otherwise quali- 
fied but unable to pay such a fee from becoming candi- : eae 
dates for that office and denied voters the opportunity to broad enough to permit tender of the "fee" by personal 
vote for such persons. Dillon v. Fiorina, 340 F. Supp, 729 check then the secretary of state and county clerks have 
(D.N.M. 1972). no authority to demand that the tender be in cash or even 

No fee required when vacancy duly filled after by cashier's check. 1955-56 Op. Att'y Gen. No. 56-6397. 


| nik : No return of fee upon withdrawal before elec- 
primary. — The obligation of any candidate to pay a fil- ’ : whe 
ing fee is one imposed entirely by statute. Hence, when tion. — The filing fee cannot be palsy at . vie 
the vacancy occurred prior to the primary election but drawal of candidacy before the election. 1941- p. Att 


when the designation of a candidate was duly made pur- Gen. No, 42-4132. 
suant to law subsequent to the primary election, no fil- Am, Jur, 2d, A.L.R. and C.J. references. — Valid- 


: : ‘ ‘ : ity and effect of statutes exacting filing fees from candi- 
ing fee is required to be paid or collected by the designee dates for public office, 89 A.L.R.2d 864, 
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1-8-42. Primary Election Law; pauper's statement in lieu of filing fee. 


In the event any candidate is unable to pay the filing fee prescribed by the Primary Election 
Law [1-8-11 to 1-8-52 NMSA 1978] he may file a statement with the proper filing, officer at the 
time he files his declaration of candidacy to the effect that he is without financial means to pay 
such filing fee. The statement shall be sworn and subscribed to on the form prescribed by the sec- 
retary of state and furnished to each county clerk and;shall be attached by the proper filing officer 


to the declaration of candidacy. 


History: 1953 Comp., § 3-8-26,1, enacted by Laws 
1973, ch. 228, § 12. 


1-8-43. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 1-8- 
43 NMSA 1978, as-enacted by Laws 1969, ch, 240, § 180, 
relating to Primary Election Law, order of candidates on 


ballot, effective April 3, 2019, For provisions of former sec- 
tion, see the 2018 NMSA 1978 on NMOneSource.com. ... | 


Trt 


1-8-44, Primary Election Law; withdrawal of candidates. 


A candidate seeking to withdraw from a primary election shall withdraw no later than the first 
Tuesday in April before that primary election by filing a signed and notarized statement of with- 


drawal with the proper filing officer. 


History: 1953 Comp., § 3-8-32, enacted by Laws 
1969, ch. 240, § 182; 1975, ch. 255, § 113; 1979, ch. 378, 
§ 10; 1988, ch. 17, § 5; 1999, ch, 267, § 28; 2007, ch. 274, 
§ 2; 2011, ch. 137, § 61. 

The 2011 amendment, effective July 1, 2011, required 
that a withdrawal be filed with a proper filing officer 
rather than with the secretary of state. 

The 2007 amendment, effective June 15, 2007, re- 
quired a candidate who wishes to withdraw from can- 
didacy to file a signed and notarized statement of with- 
drawal with the secretary of state. 

The 1999 amendment, effective June 18, 1999, re- 
wrote the section, which formerly read: "No candidate 
shall:withdraw from a primary election unless he with- 
draws no later than the first Friday after the filing date." 


ANNOTATIONS 


Withdrawal before primary creates no vacancy. — 
When the only candidate for a county office for a given po- 
litical party participating in the primary withdraws prior 
to the primary, no vacancy exists, 1955-56 Op. Att'y Gen. 
No. 56-6419. 

Section applies at any time after filing of any dec- 
laration. Hence, the candidate would be required to file 


an affidavit of withdrawal on a separate sheet with the 
county clerk and then file a second declaration of candi- 
dacy. 1955-56 Op. Att'y Gen. No. 56-6407. 

Withdrawal from first office necessary to file for 
second. — A person who filed for an office and then with- 
out the benefit of a formal withdrawal changed his origi- 
nal declaration and filed for a second office is eligible to 
run for the first office filed for and not the second as no 
withdrawal has been accomplished. The moneys paid by 
that person cannot be refunded and must be treated as 
a filing fee despite the mistake which was made by the 
candidate. 1955-56 Op. Att'y Gen. No. 56-6407. 

Procedure for withdrawal. — A candidate may with- 
draw his candidacy before the official ballots are printed, 
a valid withdrawal being effected ‘by notifying the officer 
with whom the declaration of candidacy was originally 
filed, before she issues her certificate. 1949-50 Op. Att'y 
Gen. No. 50-5294. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections §§ 2138, 214. 

Power of political party or its officials to withdraw nom- 
inations, 155 A.L.R. 186. 

29 C.J.S. Elections § 95. 


1-8-45. Independent candidates for general or United States 
| representative elections; definition. 


A. As used in the Election Code, an independent candidate means a person who: 
(1) is a candidate for any state or county office to be voted on at a general election: 
(a) whose certificate of voter registration shows affiliation with no qualified political 
party on the date of the secretary of state's general election proclamation and, if applicable, shows 
residence on the date of the secretary of state's proclamation in the district or county of the office 


for which the person is a candidate; and 


(b). who has complied with the nomination procedures set forth in the Election Code 


for independent candidates; 
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(2) is a candidate for United States senator or United States representative: 
(a) whose certificate of voter registration, if any, shows affiliation with no qualified 
political party on the date of the secretary of state's general election proclamation; 
(b) who will be a resident of New Mexico when elected; and 
_(c) who has complied with the nomination procedures set forth in the Election Code 
for independent candidates; or 
(3). isa candidate for the office of president or vice pheaitient, who: 
(a) has complied, with the nomination procedures set forth in the Election Code for 
independent candidates; and 
(b) was nota major party candidate for the same office on the primary election ballot. 

B. No person shall become an independent candidate for any office, and the person's name 
shall not be printed on the general election ballot, unless the person complies with the require- 
ments of this section, 

C; Any. voter may challenge the RBBAidaes of any person seeking to become an indepapient 
candidate for any office for the reason that.the person does not meet the requirements of this sec- 
tion or because the nominating petitions, if required, do not meet the requirements of Section 1-8- 
31 NMSA 1978 by filing a petition in the district court within ten days after the last day for filing 
a declaration of candidacy. The district court shall hear and render a decision on the matter within 
ten days after the filing of the petition, The decision of the district court may be appealed to the 
supreme court within five days after the decision is rendered. The supreme court shall hear and 
render a decision on the appeal forthwith. 


History: 1953 Comp., § 3-8-27.1, enacted by Laws, _ The 2011 amendment, effective July 1,.2011, defined 


1977, ch. 322, § 1; 1981, ch, 147, § 6; 1993, ch, 314, § an independent candidate as a person whose certificate of 
49; 1993, ch. 316, § 49; 2011, ch. 137, § 62; 2019, ch. voter registration shows affiliation with no qualified po- 
212, § 96." litical party; prohibited a person from being an indepen- 

Compiler's notes. — Seotiade 1-8-45 to 1- 8. 52 NMSA dent candidate for office unless the person complies with 
1978 (3-8-27.1 to 3-8-27.8, 1953 Comp.) were enacted by this section; and provided the procedure for challenging 
Laws 1977, ch. 322, as part of the Primary Election Law. the candidacy of a person as an independent candidate. 

The 2019 amendment, effective April 3, 2019, pro- The 1993 amendment, effective June 18, 1993, substi- 
vided for the secretary of state to issue the general elec- tuted "certificate" for "affidavit" in Subsection D. 


tion proclamation; and replaced "governor's" with "secre- 
tary of state's general election" throughout. 


1-8-46. Independent candidates for general or United States 
representative special elections; right to be placed on 
ballot. 


The name of any independent candidate for an office to be voted on at a general election or 
United States representative special election shall be placed by the proper filing officer on such 
ballot. 


History: 1953 Comp., § 3-8-27.2, enacted by Laws 
1977, ch. 322, § 2. 


1-8- 47. Independent.candidates for general or United States 
representative special elections; withdrawal of name. 


The provisions of the Election Code [Chapter 1 NMSA 1978] pertaining to the withdrawal of 
candidates from the general election shall apply to the withdrawal of independent candidates. 


History: 1953 Sins » § 3-8-27.3, enacted by Laws 
1977, ch. 322, § 3. 
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1-8-48. Independent candidates for general or United States 
representative elections; declaration of independent 
candidacy and nominating petition. 


A. Nomination as an independent candidate shall be made by filing a declaration of indepen- 
dent candidacy and a nominating petition with the proper filing officer. 

B. In making a declaration’ of independent candidacy, the candidate for an office other than 
that of president or vice president shall submit a sworn statement in the following form: 


"DECLARATION OF INDEPENDENT CANDIDACY 


I, (candidate's name), being first duly sworn, say that: 

I reside at i . 

I did not designate any current affiliation with a qualified political party on my certificate of reg- 
istration on or before the date of issuance of the secretary of state's general election proclamation 
in the year of the general election at which I seek to be a candidate; 

I meet the qualifications listed in Section 1-8-45 NMSA 1978 for the office that seek; 

I desire to become a candidate for the office of __ , District 
at the general election to be held on the date set by law for this year; 

if the office I seek be a state or county district office, I actually reside within the district of the 
office for which I declare my candidacy, and if the office I: seek be a countywide office, I actually 
reside in the county of the office for which I declare my candidacy; 

I will be eligible and legally qualified to hold this office at the beginning of its term; 

if a candidate for any office for which a nominating petition is required, I am submitting with this 
statement a nominating petition in the form and manner as prescribed by the Election Code; and 

I make the foregoing affidavit under oath or affirmation knowing that any false statement 
herein constitutes a felony punishable under the criminal laws of New Mexico. 


(Declarant) 
(Residence Address) 
(Mailing Address, if different) 


Subscribed and sworn to or affirmed before me this f day of . . : 
ee (month) (year) 


(Notary Public) 


My commission expires: 


C. The secretary of state shall prescribe and furnish the form for the declaration of indepen- 
dent candidacy for the office of president and vice president. . 


History: 1953 Comp., § 3-8-27.4, enacted by Laws NMSA 1978; and if the candidate seeks a state or county 
1977, ch. 322, § 4; 1981, ch. 147, § 7; 1987, ch. 249, § 28; office, that the candidate resides in the county where the 
1993, ch. 314, § 50; 1993, ch. 316, § 50; 1998, ch. 36, § 7; office is located. 

2011, ch. 137, § 63; 2019, ch. 212, § 97. The 1998 amendment, effective March 6, 1998, re- 

The 2019 amendment, effective April 3, 2019, provided wrote the form in Subsection B. ~~ 
for the secretary of state to issue the general election proc- The 1993 amendment, effective June 18, 1993, sub- 
lamation; in the section heading, deleted "special"; and in stituted "certificate" for "affidavit" twice in the form in 
Subsection B, after "issuance of the", deleted "governor's" ° Subsection B. 
and added "secretary of state's general election". 

The 2011 amendment, effective July 1, 2011, added ANNOTATIONS 
Hae to the declar a that ae a has not Section not unconstitutional on equal protection 

esignated any current affiliation with a qualified politi- grounds, Anderson v. Hooper, 632 F.2d 116 (10th Cir. 


cal party on the candidate's certificate of registration; that 1980) 
the candidate meets the qualifications in Section 1-8-45 
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Candidate's late party affiliation change bars cer- 
tification as independent. — Candidate who changes 
party affiliation on September 8 of the year of the general 
election is barred from being certified as an independent 
candidate for congress. Anderson v. Hooper, 632 F.2d 116 
(10th Cir, 1980)(decided prior to 1981 amendment). 


For person to qualify as independent candidate 
for office other than president in the general elec- 


- tion, his affidavit of registration on file with the county 


clerk must show that since January 1, of that year (now, 
since the date of issuance of governor's proclamation for 
primary election), he has declined to designate a party af- 
filiation, 1980 Op, Att'y Gen, No. 80-26. 


1-8-49. Independent candidates for general elections; candidates for 
president and vice president. 


A. Nomination as an independent candidate for president or vice president shall be made by 
filing a declaration of independent.candidacy with the proper filing officer. The candidate for presi- 
dent shall also at the same time file a nominating petition with the required number of signatures. 

B. In making a declaration of independent candidacy for president, the candidate shall submit 


a sworn statement in the following form: 


"DECLARATION OF INDEPENDENT CANDIDACY FOR PRESIDENT 


Uh (candidate's name), being duly sworn, say that lama citizen of the United 
States, have been a resident of the United States for at least fourteen years and have attained the 


age of thirty-five. 


I desire to become a candidate for the office of president of the United States at the general elec- 
tion to be held on the date set by law for this year. I will be eligible and legally qualified to hold this 


office at the beginning of its term. 


The name of my vice presidential running mate, whom I selected, is . The 
names and addresses of the required number of presidential electors who intend to vote for me 
and for my vice presidential running mate in the electoral college are: 


(name) 

(residence address) 
(mailing address) 
(city) 

(state and zip code) 
(name) 

(eacidenioe address) 
(mailing address) 
(city) 

(state and zip code) 
(name) 

(residence address) 
(mailing address) 
(city) | , 


(state and zip code) 


(name) 

Gonilenes address) 
(mailing address) 
(city) 

(state and zip code) 
(name) 

(residence address) 
(mailing address) 


(city) 


(state and zip code) 
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I submit with this statement a nominating petition in the form and manner prescribed by the 
Election Code. I make the foregoing affidavit under oath, knowing that any false statement herein 
constitutes a felony punishable in accordance with the criminal laws of New Mexico. 


(declarant) 
(residence address) 
(mailing address) 
(city) 


(state and zip code) 


Subscribed and sworn to me this day of $e (year) 


notary public 


My commission expires: 


C. In making a declaration of independent candidacy for vice president, the candidate shall 
submit a sworn statement in the following form: 


"DECLARATION OF INDEPENDENT CANDIDACY FOR VICE PRESIDENT . 


bh (candidate's name), being duly sworn, say that I am a citizen of the United 
States, have been a resident of the United States for at least fourteen years and have attained the 
age of thirty-five. 

I have been selected by independent presidential candidate as his vice pres- 
idential running mate and desire to be that candidate for vice president. I will be eligible and 
legally qualified to hold this office at the beginning of its term. 


I make the foregoing affidavit under oath, knowing that any false statement herein constitutes 
a felony punishable in accordance with the criminal laws of New Mexico. 


(declarant) 
(residence address) 
(mailing address) 
(city) 
(state and zip code) 
subscribed and sworn) to meithis 9s iday. of. see oe eee vere 


(notary public) 
My commission expires: 


" 
. 


D. The independent presidential electors whom the independent candidate for president is re- 
quired to name shall be registered voters of New Mexico; they may or may not be affiliated with a 
political party in New Mexico. United States senators, United States representatives and persons 
holding federal offices of trust or profit are not eligible to be electors. 

E. When independent candidates for president and vice president appear on the general elec- 
tion ballot, a vote for that pair of nominees is a vote for that presidential candidate's electors. 
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F. Ifthe independent candidates for president and vice president receive the highest number 
of votes at the general election, the independent presidential candidate's electors shall be the 
presidential electors of the state of New Mexico. As such, each elector shall be granted a certificate 
of election by the state canvassing board, and each elector shall be subject to the provisions of Sec- 
tions 1-15-5 through 1-15-10 NMSA 1978. 


History: 1953 Comp., § 3-8-27.5, enacted by Laws president of the United States, he shall also file the names 
1977, ch. 322, § 5; 1999, ch. 267, § 29. and addresses of the required number of presidential elec- 
The 1999 amendment, effective June 18, 1999, rewrote tors who intend to vote for such independent candidate in 


the section, which formerly read: "If the person filing the the electoral college". 
declaration of independent candidacy is a candidate for 


1-8-50. Independent candidates for general or United States | 
representative special elections; nominating petition form. 


A. As used in Sections 1-8-45 through 1-8-52 NMSA 1978, "nominating petition" means the 
authorized form used for obtaining the required number of signatures of voters that is signed on 
behalf of the person wishing to become an independent candidate for a political office in a general 
or United States representative special election requiring a nominating petition. 

B. In making a declaration of candidacy, the candidate shall file a nominating petition at the 
same time, which shall be on forms prescribed by law. 

C. The nominating petition for an independent candidate for any office except president of the 
United States shall be on paper approximately eight and one-half inches wide and eleven inches 
long with numbered lines for signatures spaced approximately three-eighths of an inch apart and 
shall be in the following form: 


"NOMINATING PETITION FOR INDEPENDENT CANDIDACY 


I, the undersigned, a registered voter of New Mexico, hereby nominate ; 
who resides at in the county of __ , New Mexico, as an inde- 
pendent candidate for the office of . , to be voted. for at the general elec- 
tion, or United States representative special election to be held on ___, (month) 
(day) (year) and I declare that I am a registered voter of the state, district, county or 
area to be represented by the office for which the person being nominated is a candidate. I also de- 
clare that I have, not signed, and will not sign, any nominating petition for more persons than the 
number of candidates necessary to fill the office at the next ensuing general election or at a United 
States representative special election. 


= = el ele ) 
(usual (name printed (address as (city or zip 
signature) as registered) registered |[)] code) 
5 . 
(usual (name printed (address as se (city or zip 
_ signature) as registered) registered|)] code).", 


D. The nominating petition for an independent candidate for the office of president of the 
United States shall be on paper approximately eight and one-half inches wide and eleven inches 
long with numbered lines for signatures spaced approximately three-eighths of an inch apart and 
shall be in the following form: 


"NOMINATING PETITION FOR INDEPENDENT CANDIDACY FOR 
THE OFFICE OF PRESIDENT OF THE UNITED STATES 


I, the undersigned, a registered voter of New Mexico, by endorsement hereon, petition that the 


name of be printed on the general election ballot as an independent candidate for the 

office of president of the United States, to be voted on at the general election to be held on Novem- 

ber_bonpila ag . I also declare that I am that person whose name appears hereon and that I 
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have not signed, nor will I sign; any nominating petition for any other candidate seeking the office 
of president of the United States at the next ensuing general election.". 

E. In March of even-numbered years, the secretary of state shall post on the secretary of state! 5 
web site and shall furnish to each county clerk a sample of the nominating petition form, a copy of 
which shall be made available by the county clerk upon request of any candidate as provided by 
the Election Code. 

F.. When more than one sheet is required for a petition, each of the sheets shall'be in the form 
prescribed by this section, and all sheets shall be firmly secured by a staple or other suitable fas- 


tening. 


History: 1953 Comp., § 3-8-27.6, enacted by Laws 
1977, ch. 322, § 6; 1999, ch. 267, § 30; 2001, ch. 234, § 2; 
2011, ch. 137, § 64. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For county clerk making avail- 
able a sample copy of the nominating petition, see 1-8-30 
NMSA 1978. 

The 2011 amendment, effective July it 2011, deleted 
the statement in the heading of the form that the form is 
for any office except president of the United States and 
required the secretary of state to post the nominating pe- 
tition form on the secretary of state's web site in March of 
even-numbered years. 

The 2001 amendment, effective June 15, 2001, in Sub- 


The 1999 amendment, effective June 18, 1999, up- 


‘dated the statutory references and inserted "authorized" 


in Subsection A; added Subsections Band D; in present 
Subsection C, inserted "for an independent candidate 
for any office except president of the United States" in 
the introductory language, inserted "FOR ANY OFFICE 
EXCEPT PRESIDENT OF THE UNITED STATES" in 
the form: heading, and inserted "or at a United States 


___ representative special election" within the form; deleted 


former Subsection D, which read "The signature of the 
voter shall not be counted unless the entire line is filled 


out in full and is upon the form prescribed by this sec- 


tion"; and made stylistic changes, including redesigna- 
tion bt subsections due to addition and deletion of sub- 
sections. 


sections C and.D, changed the paper length for nominating 
petitions from fourteen.inches long to eleven inches long. 


1-8-51. Independent candidates for general or United States 
representative elections; nominating petitions; required 
number of signatures. _ 


A. The basis of percentage for the total number of votes cast in each instance referred to in this 
section shall be the ee vote cast for governor at the last phi 9 a election at which a 
governor was elected. ' | 

B. Nominating attic for an independent candidate for president of the United States shall 
be signed by a number of voters equal to the number of signatures required to form anew ie ie 
party. 0 fon 

C. Nominating petitions for an aa naitens candidate for United States senator or any other 
statewide elective office shall be signed by a number of voters equal to at least two percent of the 
total number of votes cast in the state. 

D. Nominating petitions for an independent candidate for United States representative shall 
be signed by a number of voters equal to at least two percent of the total number of votes cast in 
the district. ) 

EK. Nominating petitions for an independent candidate for a member of the legislature, public 
regulation commission, district judge, district attorney, member of the public education commis- 
sion, magistrate or county office shall.be signed by a number of voters equal to at least two percent 
of the total number of votes cast in the district, division or county, as the case may be. 

F, When a vacancy for any,office occurs on the general election ballot pursuant to Section 1- 8. 7 
or 1-8-8 NMSA 1978 in which all political parties may name a general election candidate or when 
a vacancy occurs in the office of United States representative pursuant to Section 1-15-18.1 NMSA 
1978, an independent candidate may file a declaration of candidacy on or by the same deadline 
applicable to the political parties. The nominating petitions for an independent candidate in such 
circumstances shall be signed by the number: of voters provided in this section, unless there are 
fewer than: 

(1) . sixty days from the announcement of the vacancy to the last day to file a. dleclar‘atioxt of 
candidacy, in which case an independent candidate shall submit nominating petitions signed by a 
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number of voters equal to two-thirds the number of voters otherwise required by this section for 
an independent candidate; or 
(2) thirty. days from the SLE aaa Bf the vacancy to the last day to file:a declaration 

of candidacy, i in which case an independent candidate shall submit nominating petitions signed by 
‘a number of voters equal to one-third the number of voters otherwise required by this section for 
an independent candidate, . 

G. Avoter shall not sign a petition for an iciismaivlei candidate as provided in this section if 
the voter has signed a petition for another independent candidate for the same office. 


History: 1953 Comp., § 3-8-27.7, enacted by Laws C, D and E and inserted "other" preceding "statewide" in 


1977, ch. 322, § 7; 1990, ch. 39, § 3; 1991, ch. 105, § 15; Subsection C. 
1998, ch. 36, § 8; 2019, ch. 212, § 98. The 1990 amendment, effective March 1, 1990, de- 
The 2019 amendment, effective April 3, 2019, revised leted "three percent of the total number of votes cast in 
the number of voter signatures required for nominating each of at least fifteen counties in the state and not less 
petitions; after "at least", deleted "three" and added "two" than” following "equal to at least" in Subsection B, deleted 
throughout; in Subsection B, after "voters equal to", de- "three percent of the total number of votes cast in each of 
leted "at least three percent of the total number of votes at least ten counties in the state and not less than" fol- 
cast in the state" and added "the number signatures re- lowing "equal to at least" in Subsection C, deleted "three 
quired to form a new political party"; in Subsection E, af- percent of the total number of votes cast in each of at least 
ter "member of the", deleted "state board of" and added five counties in the district and not less than" following 
"public", and after "education", added "commission"; and "equal to at least" in Subsection D, in Subsection F, de- 
added a new Subsection F and redesignated former ‘Sub- leted former item (2) which read "he has signed a petition 
section F as Subsection G, for a candidate for the same office in the primary elec- 
The 1998 amendment, effective March 6, 1998, in- tion," deleted the former final sentence which read "The 
serted ", public regulation commission" in Subsection E voter shall’not sign any nominating petition for more per- 
and substituted "A" for "The" at the beginning of Subsec- sons than:the number, of independent candidates neces- 
tion F. sary to fill such office at the next ensuing general election" 
The 1991 amendment, effective April 2, 1991, substi- and made related stylistic changes. 


tuted "three igen for "five percent" in Subsections B, 


1- 8-51, Independent sandidadie for remeanit or United States 
representative elections; nominating petitions; required 
number of signatures. (Effective January 1, 2023.) 


A. The basis of werceniage for the total number of votes cast in each instance referred to in this 
section shall be the total vote cast for governor at the: last preceding general election at which a 
governor was elected. 

B. Nominating petitions for an.independent candidate for president of the United States shall 
be signed by a number of voters equal to the number of signatures required to form anew political 
party. 

C. Nominating petitions for an independent candidate for United States. senator, or any oor 
statewide elective office shall be signed by a number of voters equal to at least two percent of the 
total number of votes cast in-the state. 

D. Nominating petitions for an independent candidate for United States representative shall 
be signed by a number of voters equal to at least two percent of the total number. of votes cast in the 
district. 

E. Nominating petitions for an s,daHehdght candidate for a member of the legislature, district 
judge, district attorney, member of the public education commission, magistrate or county office 
shall be signed by a number of voters equal to at least two percent of the total number of votes cast 
in the district, division or county, as the case may be. 

F. When a vacancy for any office occurs on the general election ballot pursuant to Section 1-8-7 
or 1-8-8 NMSA 1978 in which all political parties may name a general election candidate or when 
a vacancy occurs in the office of United States representative pursuant to Section 1-15-18.1 NMSA 
1978, an independent candidate may file a declaration of candidacy on or by, the same deadline 
applicable to the political parties. The nominating petitions for an independent candidate in such 
circumstances shall be signed by the number of voters provided in this section, unless there are 
fewer than: 
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(1) sixty days from the announcement of the vacancy to the last day to file a declaration of 
candidacy, in which case an independent candidate shall submit nominating petitions signed by a 
number of voters equal to two-thirds the number of voters otherwise required by’ this section for an 
independent candidate; or 

(2) thirty days from the announcement of the vacancy to the last day to file a declavistion of 
candidacy, in which case an independent candidate shall submit nominating petitions signed by a 
number of voters equal to one-third the number of voters otherwise required by this section for an 
independent candidate. 

G. A voter shall not sign a petition for an independent candidate as provided in this section if 
the voter has signed a petition for another independent candidate for the same office. | 


History: 1953 Comp., § 3-8-27.7, enacted by Laws Amendment 1,was adopted by a.vote of 445,655 ‘i and 
1977, ch. 322, § 7; 1990, ch. 39, § 3; 1991, ch. 105, § 15; 355,471 against. 


1998, ch. 36, § 8; 2019, ch, 212, § 98; 2020, ch. 9, $ 7. The 2020 amendment, effective. January 1, 2023, 

Contingent effective date. — Laws 2020, ch. 9, § 7 removed the public regulation coeyaa aioe from the calcu- 
amended 1-8-51 NMSA 1978, effective January 1, 2028, lation of petition signatures needed to run as an indepen- 
contingent upon the adoption of Laws 2019, SJC/SRC/ dent candidate; and in Subsection E, after "member of the 
SJR Nos. 1 and 4, Constitutional Amendment 1, at the legislature", deleted "public regulation commission", 


general election held on November 3, 2020. Constitutional 


1-8-52. Independent candidates for general or United States 
representative special elections; nominating petitions; 
circulation; date of filing. 


A. Declarations of independent candidacy and nominating petitions shall be filed with the 
proper filing officer between 9:00 a.m. and 5:00 p.m. on the twenty-third day following the primary 
election of each even-numbered year and between 9:00 a.m. and 5:00 p.m. on the fifty-sixth day 
preceding any United States representative special election. : 

B. Declarations of independent candidacy and nominating petitions for the office of president 
of the United States shall:be filed with the proper filing officer between 9:00 a.m. and 5:00 p.m. on 
the twenty-third day tollowing the primary election. 


History: 1953 Comp., § 3-8-27.8, enacted by Laws independent candidacy and nominating petitions from the 
1977, ch. 322, § 8; 1981, ch. 147, § 8; 1989, ch. 392, § 19; second Tuesday of July to the day following the primary 
2005, ch. 270, § 55; 2011, ch. 137, § 65; 2014, ch. 40, § 8; election; and in Subsection B, changed the date for filing 
2014, ch. 81, § 8. declarations of independent candidacy and nominating 

The 2014 amendment, effective March 12, 2014, pro- petitions from the fifty-sixth day prior to the general elec- 
eS for a standardized filing date; in Subsection A, after tion to the day following the primary election. 
the first instance of "5:00 p.m. on the", deleted "twenty- 
first" and’ added "twenty-third"; and in Subsection’ B, af-  ° ANNOTATIONS 


ter "5:00 p.m. on the", deleted "twenty-first" and added . 


"twenty-third". de . 4 3 We P 
‘ pendent presidential candidates, as distinguished 
Laws 2014, ch, 40, § 8, effective March 7, 2014, and from partisan candidates. Anderson : Hooper, 498 F. 
Laws 2014, ch. 81, § 8, March 12,2014, enacted identi- Supp. 905 (D.N.M. 1980)(decided prior to 1981 amend- 
cal amendments to this section. The section was set out ment). 
as amended by Laws 2014, ch. 81, § 8. See 12-1-8 NMSA For person to qualify as independent candidate 


1978. for office other than i i 
Pet A president in the general elec- 
The 2011 amendment, effective July 1, 2011, required tion, his affidavit of registration on file with the county 


declarations to be filed on the twenty-first day following a clerk must show that since January 1, of that year (now, 


primary election. since the date of issuance of governor's proclamation for 


The 2005 amendment, effective July 1, 2005, in ‘ ‘ : ; : 
Subsection A, changed the date for filing declarations of Aan, oS Ot ROA SETHE AMER apeny e 


This section invidiously discriminates against in- 


1-8-52.1. Repealed. 


Repeals. — Laws 2011, ch. 137, § 110 repealed 1-8-52.1 may become a candidate for nomination, effective July 1, 
NMSA 1978, as enacted by Laws 2007, ch. 25, § 1, relating 2011, For provisions of former section, see the 2010 NMSA 
to independent candidates for general elections and who 1978 on NMOneSource.com. 
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1-8-5383. Recompiled. 
Recompilations. — Laws 2011, ch. 137, § 109 recom- 


piled former 1-8-53 NMSA°*1978 as 1-15A-1 NMSA 1978 
effective July 1, 2011. 


1-8-54. Recompiled. 


Recompilations. — Laws 2011, ch. 137, § 109 recom- 
piled former 1-8-54 NMSA 1978 as 1-15A-2 NMSA 1978 
effective July 1, 2011. 


1-8-54.1. Recompiled. 
Recompilations. — Laws 2011, ch. 137, § 109 recom- 


piled former 1-8-54,1 NMSA 1978 as 1-15A-3 NMSA 1978 
effective July 1, 2011. 


1-8-55., Recompiled. _ 
Recompilations. — Laws 2011, ch. 137, § 109 recom- 


piled former 1-8-55 NMSA 1978 as 1-15A-4 NMSA 1978) 
effective aay 1, 2011. 


1-8-56. Rueonipiled: 
Recompilations. — Laws 2011, ‘ch. 137, § 109 recom, 


piled former 1-8-56 NMSA 1978 as 1-15A-5 NMSA 1978 
effective J uly 1 1, 2011. : 


1-8-57. Recompiled. 
Recompilations. — Laws 2011, ch: 137, § 109 recom- 


piled former 1-8-57 NMSA 1978 as 1- 154-6 NMSA 1978 
effective July 1, 2011. 


1-8-58. Recompiled. 
Recompilations. — Laws 2011, ch. 187, § 109 recom- 


piled former 1-8-58 NMSA 1978 as 1-15A- 7 NMSA, 1978. 
ettective July 1, 2011. 


1-8-59. Recompiled. 
Recompilations. — Laws 2011, ch. 137, § 109 recom- 


piled former 1-8-59 NMSA 1978 as 1-15A-8 NMSA 1978 
effective July 1, 2011. 


1-8-60. Recompiled. 
Recompilations. — Laws 2011, ch.-137, § 109 recom- 


piled former 1-8-60 NMSA 1978 as 1- 15A-9 NMSA 1978 © 
effective July 1, 2011. ! 


1-8-61. Recompiled... : fy aie Geene 


Recompilations. — Laws 2011, ch. 187, § 109 recom: ~ rat 
piled former 1-8-61 NMSA 1978 as 1-15A-10 NMSA 1978 cs F 
effective July 1, 2011. 
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1-8-62. Repealed. 


Repeals. — Laws 1980, ch. 13, § 6, and Laws 1980, certification of names of delegates to the credentials: com- 
ch, 48, § 6, repealed 1-8-62 NMSA 1978, relating to the mittees of national conventions by the secretary of state. 


1-8-63. Recompiled. 


Recompilations. — Laws 2011, ch. 187, § 109 recom- 
piled former 1-8-63 NMSA 1978 as 1-15A-11 NMSA 1978 
effective July 1, 2011. 


1-8-64. Repealed. 


Repeals. — Laws 2011, ch, 137, § 110 repealed 1-8-64 with regard to acceptance or rejection of petitions, effec- 
NMSA 1978, as enacted by Laws 1979, ch. 74, § 5, relat- tive July 1, 2011. For provisions of former section, see the 
ing to authority of the secretary of state and county clerks 2010 NMSA 1978 on NMOneSource. com: 


1-8-65. Minor political party candidates for general or United States 
representative special elections; nominating petition form. 


A. As used in Sections 1-8-2 through 1-8-4 NMSA 1978, "nominating petition" means the 
authorized form used for obtaining the required number of signatures of voters that is signed 
on behalf of the person wishing to become a minor political party candidate for a political office 
in a general or United States representative special election requiring a nominating petition. 

B. In making a declaration of candidacy, the candidate shall file a nominating saan at the 
same time, which shall be on forms prescribed by law. 

C. The nominating petition for a minor political party candidate for any office requiring a nom- 
inating petition shall be on paper approximately eight and one-half inches wide and eleven inches 
long with numbered lines for signatures approximately three-eighths inch apart and shall be in 
the following form: ; 


"NOMINATING PETITION FOR MINOR POLITICAL 
.. PARTY CANDIDACY (GENERAL ELECTION) 


I, the undersigned, a registered voter of New Mexico, hereby nominate 


who resides at in the county of , New Mexico, for sha 
party nomination for the office of to be voted for at the 
general election or United States representative special election to be held on , and I 


declare that I am a registered voter of the area to be represented by the office for which the person 
being nominated is a candidate. I also declare that I have not signed, and will not sign, any nomi- 
nating petition for more persons than the number of candidates necessary to fill such office at the 
next ensuing general election or at a United States representative special election. I understand 
that if the candidate's political party does not qualify as a minor political party, the candidate may 
run as an unaffiliated independent candidate. 


1h gee See Revenant, ecb‘ 
(usual signature) (name printed (address as (city or zip 
as registered) registered) ~ code) 
2: 
(usual signature) (name printed (address as (Gity or zip 
as registered) registered) code)". 


D. In March of even-numbered years, the secretary of state shall post on the secretary of state's 
web site and shall furnish to each county clerk a sample of a nominating petition form, a copy of 
which shall be made available by the county clerk upon request of any candidate, | 

EK. When more than one sheet is required for a petition, each of the sheets shall be in the form 
prescribed by this section. 
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History: Laws 2014, ch. 40, § 7 and Laws 2014, ch.. . March 12, 2014, enacted identical new sections. The sec- 
81, § 7. tion was set out as enacted by Laws 2014, ch. 81, § 7. See 
Duplicate laws. — Laws 2014, ch. 40, § 7, effec- 12-1-8 NMSA 1978. 


tive March 7, 2014, and Laws 2014, ch. 81, § 7, effective 


1-8-66. General elections; write-in candidates. 


A. A person desiring to be a write-in candidate in a general election shall file with the proper 
filing officer between 9:00 a.m. and 5:00 p.m. on the twenty-third day after the primary election a 
declaration of intent to be a write-in candidate. 

B. The form of the declaration of intent shall be prescribed by the secretary of state and shall 
contain a sworn statement by the person that the person is qualified to be a candidate for and to 
hold the office for which the person is filing. 

C. At the time of filing the declaration of intent to be a write-in candidate, the write-in can- 
didate shall be considered a candidate for all purposes and provisions relating to candidates in 
the Election Code, including the obligation to report under the Campaign Reporting Act [1-19-25 
through 1-19-36 NMSA 1978], except that the candidate shall not be entitled to have the candi- 
date's name printed on the ballot. 
~ D. The secretary of state shall, not more than ten days after the filing date, certify the names 
of the declared write-in candidates to the county clerks of every county affected by such candidacy. 

E. No person shall be a write-in candidate in the general election who was a candidate or who 
filed a declaration of candidacy in the primary election immediately prior to the general election. 
A write-in candidate for governor or lieutenant governor in the general election shall have a com- 
panion write-in candidate, and they shall be candidates to be elected jointly by the casting by a 
voter of a single vote applicable to both offices. 


History: 1978 Comp., § 1-12-19.1, enacted by Laws write-in candidates not more than ten days after the filing 
1981, ch. 156, § 2; 1988, ch. 232, § 15; 1991, ch. 105, § date; required write-in candidates for governor or lieuten- 
27; 2005, ch. 270, § 69; 2009, ch. 150, § 15; 2011, ch. 187, ant governor to have a companion write-in candidate; and 
§ 89; 2014, ch. 40, § 9; 2014, ch. 81, § 9; recompiled and prescribed the minimum number of votes an unopposed 
amended as § 1-8-66, by Laws 2019, ch. 212, § 112. write-in candidate must receive to have the election certi- 

Cross references. — For write-in candidates in pri- fied. 
mary election, see 1-8-36.1 NMSA 1978. The 2009 amendment, effective June 19, 2009, in 

Recompilations, —:Laws 2019, ch. 212, § 112 recom- Paragraph (2) of Subsection F, after "in the proper office", 
piled and amended former 1-12-19.1 NMSA 1978 as 1-8- deleted "or entered upon the keyboard on the voting ma- 
66 NMSA 1978 effective April 3, 2019. chine"; after "provided on", deleted "a marksense ballot, 

The 2019 amendment, effective April 3, 2019, re- absentee ballot or emergency paper" and after "declara- 
vised the procedures for being a write-in candidate, and tion of intent" added the remainder of the sentence. 
removed the section's application to, special elections; in The 2005 amendment, effective July 1, 2005, in Sub- 
the section heading, "special elections"; in Subsection A, section A, provided that a person desiring to be a write-in 
after "intent to be a write-in candidate", deleted "A person candidate in a general election shall file the declaration 
desiring to be a write-in candidate in a special election for of intent between 9:00 a.m. and 5:00 p.m. on the day after 
United States representative or a statewide special elec- the primary election. 
tion shall file with the proper filing officer between 9:00 The 1991 amendment, effective April 2, 1991, substi- 
a.m. and 5:00 p.m. on the sixty-third day immediately pre- _— tuted "sixty-third day" for "fifty-sixth day" in the second 
ceding the election a declaration of intent to be a write-in sentence in Subsection A and, in Paragraph (2) of Subsec- 
candidate."; in Subsection E, after "who was a candidate", tion F, substituted "office or entered upon the keyboard" 
added “or who filed a declaration of candidacy; and de- for "slot", inserted "a marksense ballot", and made a re- 
leted Subsections F through H. lated stylistic change. 


The 2014 amendment, effective March 12, 2014, pro- 
vided for a standardized filing date; and in Subsection 


A, in the first sentence, after ‘5:00 p.m. on the", deleted Write-in ballots in conservancy district elections. 
twenty-first" and added twenty-third ‘ — Certain requirements of Section 1-12-19.1 [recompiled 

Laws 2014, ch. 40, § 9, effective March 7, 2014, and as 1-8-66] NMSA 1978 pertaining to write-in ballots do 
Laws 2014, ch. 81, § 9, effective March 12, 2014, enacted not specifically encompass or relate to special district elec- 


identical amendments to this section. The section was tions and are not, capable of adoption in their entirety to 


ANNOTATIONS 


set out as amended by Laws 2014, ch. 81, § 9. See 12-1-8 those elections, Gonzales v. Middle Rio Grande Conser- 
NMSA 1978, 5 vancy Dist., 1987-NMCA-125, 106 N.M. 426, 744 P.2d 554. 
The 2011 amendment, effective July 1, 2011, required Am. Jur. 2d, A.L.R. and C.J.S. references. — Elec- 


a write-in candidate to file a declaration of intent on the tions: validity of state or local legislative ban on write-in 
twenty-first day after the primary election; in Subsection votes, 69 A.L.R.4th 948. 
D, required the secretary of state to certify the names of 
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ARTICLE 9 


e LJ 
Voting Machines 
Sec. Sec, 
1-9-1. Secretary of state; duties; voting system defined. 1-9-8. Repealed. 
1-9-2. Repealed. 1-9-9, Repealed. 
1-9-3, Repealed. 1-9-10. Repealed. 
1-9-4, Repealed, 1-9-11. Repealed. 
1-9-4,1. Repealed. 1-9-12. Care and custody of Pree hh storage media de- 
1-9-4.2. Recompiled. vices; responsibility for transportation of 
1-9-5. Requirement to use voting systems; sufficient ' | voting systems; responsibility for-security 
check-in stations and voting booths... and programming; charge for such trans- 
1-9-6, Voting systems; use in other elections. portation or programming, 
1-9-7, Voting systems; acquisition. 1-9-13, Voting system technicians. 
1-9-7,1. : Voting’ system; use of paper ballot; access for 1-9-14, Voting systems; authority of the reek of state 
blind or visually impaired voters. » to test; certification, | 
1-9-7,2. Voting systems; testing of previously certified 1-9-15. Repealed. 
systems, 1-9-16. Repealed. 
1-9-7.8. Voting systems records. 19-17, “Additional voting systems; state board of Anance; 
1-9-7.4. Voting systems; authority of the Rotretary “i eg mies lease-purchase contract; terms, 
state to recertify and decertify. 1-9-17.1. Voting systems; renegotiation of lease-purchase 
1-9-7,5. Voting systems; voting system certification com- contract; disposition of voting systems. 
mittee; members. 1-9-18, Electronic voting systems; method of fies by 
1-9-7.6. Voting systems; storage; custody and mainte- counties. 
nance; authority to enforce. 1-9-19, Voting system revolving fund. 
1-9-7.7. Voting systems; technical requirements. 1-9-20. Systems designed to print ballots at polling Toea- 
1-9-7,.8, Voting systems; operational requirements. tions; ballot preparation requirements. * 
1-9-7.9. Voting systems; memory; removable storage me- 1-9-21, Systems designed to!print ballots at polling loca- 
dia device; requirements. _ . tions; security requirements. | 
1-9-7.10. Voting systems; ballot handling and processing 1-9-22. Systems designed to print ballots at polling lo- 
requirements, cations; hardware, sofvyare and usability 


1-9-7,11. Voting systems; source code; escrow. nepsieee Stet. 


1-9-1. Secretary of state; duties; voting system defined. 


A. The secretary of state shall study, examine and certify all voting systems used in elections 
for public office in New Mexico: The secretary of state shall maintain a current list of certified 
voting systems and copies of filed testing and evaluation reports accessible by the public on the 
secretary of state's web site. Only voting systems certified by the secretary of state and acquired 
pursuant to a competitive bid process in accordance with the provisions of the Procurement Code 
[13-1-28 to 13-1-199 NMSA 1978] shall be used in any election for public office in New Mexico. 

B. As used in Chapter 1, Article 9 NMSA 1978, "voting system" means a combination of me- 
chanical, electromechanical or electronic equipment, including the software and firmware required 
to program and control the equipment, that is used to cast and count votes, and also including any 
type of system that is designed to print or to mark ballots at.a polling location; equipment that is 
not an integral part of a voting system but that can be used as an adjunct to it is considered to be 
a component of the system. 


History: 1953 Comp., § 8-9-2, enacted by Laws competitive bid process.in accordance with the provisions 
1969, ch. 240, § 184; 1976 (S.S.), ch. 5, § 1; 2001, ch, 233, of the Procurement Code"; and after "Procurement Code 
§ 1; 2010, ch, 28, § 10; 2011, ch, 137, § 69. shall", deleted "not"; and in Subsection B, after "compo- 

Cross references. — For unlawful opening of. voting nent of the system", added the remainder of the sentence. 
machines, see 1-20-5 NMSA 1978. The 2001 amendment, effective June 15; 2001, in- 

The 2011 amendment, effective duly 1, 2011, made serted the Subsection A designation and added Subsec- 
stylistic changes. tion B; in Subsection A, substituted "voting systems" for 

The 2010 amendment, effective March 3, 2010, in "voting machines" in two places. 
the catchline, added. ";voting system defined"; in Subsec- : 
tion A, in the first sentence, after "study, examine and", ANNOTATIONS 


deleted "approve" and added "certify"; at the beginning 
of the second sentence, deleted "Any type of"; added the 
second sentence; at the beginning of the third sentence, 
added "Only"; and i in the third sentence, after "voting sys- 
tems", deleted "not approved" and added "certified"; after 
"secretary of state", added "and acquired pursuant to a 


Machines do not change requirement that pre- 
cincts accommodate voters. — Notwithstanding the 
fact that voting machines may accommodate more than 
600 voters, enactment of Laws 1951, ch. 192 (now re- 
pealed) did not supersede or repeal 3-2-1, 1953 Comp., 
requiring county commissioners to divide precincts and 
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voting districts so that no polling place will be required 
to accommodate more than 600 voters. 1951-52 Op. Att'y 
Gen. No, 52-5489 (opinion rendered under former law). 


1-9-2. Repealed. 


_ Repeals. — Laws 2010, ch. 28, § 22 repealed -1-9-2 
NMSA 1978, as enacted by, Laws 1969, ch, 240, § 185, re- 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 26 Am, 
Jur. 2d Elections §§ 365, 431. 
29 C.J.S. Elections §§ 153, 203. 


2010, For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


apting to approval of voting systems, effective March 3, 


1- 9. 3. re rieedast | "7 


Repeals. — Laws 2001, ch. 233, § 16 repebiled 1-9-3 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 186, re- 
lating to compensation’ for mechanical experts, effective 


June 15, 2001. For provisions of former section, see the 
2000 NMSA 1978 on NMOneSource.com. 


1-9-4, Repealed. 


Repeals. — Laws 2001, ch. 233, § 16 repealed 1-9-4 
NMSA 1978, as enacted by Laws 1969, ch, 240, §. 187, re- 
ane to the specifications of lever-type voting machines, 


effective June 15, 2001. For provisions of former section, 
see the 2000 NMSA 1978 on NMOneSource.com. 


1-9-4.1. Repealed. 


Repeals. — Laws 2010, ch, 28, § 22 repealed 1-9-4.1 
NMSA 1978, as enacted by Laws 2001, ch. 233, § 15, re- 
lating to touch-screen direct recording electronic voting 


systems, effective March 3, 2010. For provisions of former 
section, see the 2009 NMSA 1978 on NMOneSource.com. 


1- 9- 4.2. Dee ares 


Recompilations _ Laws 2010, ch. 28, § 21 recompiled 
former 1-9-4.2 NMSA 1978 as 1-1-5.2 NMSA ie effec- 
tive March 3, 2010. 


1-9-5. Reguiken ent to use voting systems; sufficient check-in stations 
and voting booths. 


A. Certified youn systems shall be used in all polling locations in all statewide elections. 

B.. The secretary of state shall provide to the county clerk of each county at least one optical 
scan tabulator for use in each polling location in the general and primary elections. At the request 
of a county clerk, the secretary of state shall provide additional optical scan tabulators for use in 
a polling place to accommodate the anticipated number of voters in that polling place and to pre- 
serve the secrecy of the ballot. The request shall be made no later than the first Monday in August 
of each odd-numbered year. 

C. The secretary of state shall provide to the =e) ple of each nate a suffieiént number of 
check-in stations for use in each polling location in the primary and general elections when elec- 
tronic rosters or their equivalents are used. The number of check-in stations at a polling location 
shall be capable of accommodating the number of voters who appeared to vote in person on elec- 
tion day from the precincts represented in a consolidated precinct in the same election held four 
years earlier or the number of voters who actually voted in that polling location four years earlier, 
whichever is greater; provided that no polling location shall be provided fewer than two check- 
in stations. No later than the’ last’Tuesday in June of each odd-numbered year, the secretary of 
state shall determine how many voters a check-in station can accommodate i in a day and develop 
a formula so that a check-in station is in use no more than seventy-five percent of the time. No 
later than the first Monday in August of the odd-numbered year, the county clerk in each county 
shall provide to the secretary of state the number of check-in stations required per polling location 
based on the formula provided by the secretary of state. Nothing in this section prohibits the board 


169 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-9-6 


ELECTIONS 


1-9-6 


of county commissioners from acquiring additional check-in stations for use in an election, in addi- 


tion to those provided by the secretary of state. 


D. The county clerk shall ensure that an adequate number of voting booths are provided to 
ensure that voters in each polling location may cast their ballots in secret. 


History: 1953 Comp., § 3-9-6, enacted by Laws 
1969, ch. 240, § 188; 1971, ch. 317, § 15; 1975, ch. 255, § 
115; 1989, ch. 392, § 20; 1991, ch. 106, § 2; 1993, ch. 14, 
§ 1; 2001, ch. 233, § 3; 2006, ch. 43, § 1; 2010, ch. 28, § 
11; 2015, ch. 145, § 55. 

Cross references. 
voters a polling place is to accommodate, see 1-3-1 NMSA 
1978. 

The 2015 amendment, effective July 1, 2015, provided 
that the secretary of state shall provide to the county 
clerk of each county at least one optical scan tabulator 
and a sufficient number of check-in stations for use in 
each polling location in the primary and general election 
when electronic rosters or their equivalents are used; in 
the catchline, added "sufficient check-in stations and vot- 
ing booths"; in Subsection B, after "at least one", deleted 
"voting system" and added "optical scan tabulator", and 
after "in the general and primary elections.", added the 
remainder of the subsection; and added a new Subsection 
C and redesignated former Subsection C as Subsection D. 

The 2010 amendment, effective March 3, 2010, in the 
catchline, after "Requirement to" deleted "Purchase and"; 
in Subsection A, at the beginning of the sentence, added 
"Certified" and after "used in all", deleted "precincts" and 
added "polling locations"; in Subsection B, after "The", 
added "secretary of state shall provide to the"; after "clerk 
of each county", deleted "shall provide" and added "at 
least"; after "voting system", deleted "in each precinct"; 
after "for use in", added "each polling location in"; and af- 
ter "primary elections", deleted "when the total number of 
registered voters in that precinct amounted to fewer than 
six hundred at the close of registration"; in Subsection C, 
at the beginning of the sentence, deleted "At least one ad- 
ditional voting system shall be provided in such precinct 
for every six hundred registered voters in that precinct; 
provided that if the voting system used in the precinct is 
a paper ballot system" and after "booths are provided", de- 
leted "in lieu of providing more electronic vote tabulators"; 
deleted former Subsection D, which provided for the ac- 
quisition of new or previously owned voting or electronic 
vote tabulating systems for use in elections for public 
office and that the acquisition of these systems may be 
in excess of the number provided in this section; deleted 


former Subsection E, which provided that except for in- 
tercounty acquisitions of equipment, a previously owned 
voting or electronic vote tabulating system shall have a 
warranty equal to the warranty required of a new voting 
or electronic system; and added "to ensure that voters in 
each polling location may cast their ballots in secret". 

The 2006 amendment, effective May 17, 2006, pro- 
vides in Subsection C that if the voting system is a paper 
ballot system, the county clerk shall provide an adequate 
number of voting booths, 

The 2001 amendment, effective June 15, 2001, substi- 
tuted "voting systems" for "voting machines" throughout 
the section; and substituted "six hundred" for "four hun- 
dred" in Subsections B and C, ; 

The 1993 amendment, effective June 18, 1993, in- 
serted "new or previously owned voting or" in the first 
sentence of Subsection D and added Subsection E. 

The 1991 amendment, effective April 2, 1991, in Sub- 
section B, substituted "county clerk" for "board of county 
commissioners" and deleted "according to the county 
clerk" following "four hundred". 


ANNOTATIONS ~ 


Commissioners to provide machines based on 
number of preceding election ballots. — It is the 
duty of county commissioners to provide voting machines 
for use in primary elections, the number of required ma- 
chines to be based on the total number of ballots cast in 
the precinct or voting division in the preceding general 
election. 1964 Op. Att'y Gen. No. 64-52 (opinion rendered 
under former law). 

Section does not impliedly repeal polling place 
requirement to accommodate voters. — This section 
is determinative of the number of machines which the 
board of county commissioners must acquire for use at 
any general or special election, but does not repeal by im- 
plication the provisions of 1-3-1 NMSA 1978 limiting the 
number of voters which any polling place may be required 
to accommodate. 1961-62 Op. Att'y Gen. No. 62-34 (opin- 
ion rendered under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Voting 
machines, constitutionality of Stattties providing for use 
of, 66 A.L.R..855. r 


1-9-6. Voting systems; use in other elections. 


A. The county clerk may provide for the use of voting systems in other elections or for educa- 
tional purposes; provided, however, thatthe ‘county clerk shall make-available: 
(1) tothe school district for use in the school district election, a sufficient number of voting 
systems necessary to conduct the election in those polling places located within that county; and 
(2) toa municipality located in the “cmap a sufficient number of voting systems to con- 


duct the municipal election. 


B. The county clerk shall schedule the use of the foting Pyrseet 


History: 1953 Comp., § 3-9-7, enacted by Lek 1975, 
ch. 255, § 116; 1991, ch, 106, § 3; 2001, ch. 233, § 4. . 

Repeals and reenactmerits. ‘Laws 1975, ch. 255, 
§ 116 repealed 3-9-7, 1953.Comp., relating to voting ma- 
chines, use in other elections, and enacted a new section. 

The 2001 amendment, effective June 15, 2001, substi- 
tuted "voting systems" for "voting machines" throughout 
the section. 
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The 1991 amendment, effective April 2, 1991, in the 
introductory phrase of Subsection A, substituted "county 


clerk" for "board of county commissioners’ ‘and "the county 
clerk shall" for "it shall", 


ANNOTATIONS 


Voting for justices of the peace (now magistrates) 
and constables may be properly conducted by voting 
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machines where all other provisions of the law applicable 
to the installation and operations of voting machines are 
observed. 1953-54 Op. Att'y Gen. No, 53-5737, 

Constitutional requirement for separate ballot 
boxes in municipal bond election. — That portion of 
3-4-3 (now repealed) relating to the use of voting machines 
in bond elections should be regarded as inconsistent with 
N.M. Const., art. IX, § 12, requiring separate ballot boxes 
and for that reason separate ballot boxes should be used 
in all municipal bond elections. 1953-54 Op. Att'y Gen. 
No, 53-5643, 


1- 9-7. Voting systems; acquisition. 


1-9-7.1 


Machines do not change requirement that pre- 
cincts accommodate voters. — Notwithstanding the 
fact that voting machines may accommodate more than 
600 voters, enactment of Laws 1951; ch. 192 (now re- 
pealed) did not supersede or repeal 3-2-1, 1953 Comp., 
requiring county commissioners, to,divide precincts and 
voting districts so that no polling place will be required 
to accommodate more than 600 voters. 1951-52 Op, Att'y 
Gen, No; 52-5489. 


A. The secretary of state shall provide to the county Habk of each county a sufficient AmB of 
voting systems as required by the Election Code for the conduct of primary and general elections. 

B, When authorized by the state board of finance, the board of county commissioners may ac- 
quire new or previously owned voting systems. No less than ninety days prior to each primary and 
general election, the board,of county commissioners of each county may make application to the 
state board of finance for any additional voting systems to be acquired by a county in excess of the 
number of voting systems required by the Election Code for the conduct of primary and general 
elections. 

C, The additional voting systems shall be of a type certified by the secretary of state. They 
shall be purchased by the state board of finance. Unless paid in full by the county at the time of 
purchase, the cost of the voting systems, including all transportation costs, shall be paid out of the 
voting system revolving fund.:'The state board of finance shall cause to.be delivered to each:county 
clerk the additional voting systems. 

D. Except for intercounty acquisitions of equipment approved by the secretary of state, a previ- 
ously owned voting system shall have a warranty equal to the warranty required of a new voting 


system. 


History: 1953. Comp., § 3-9-8, enacted by: Laws 
1969, ch. 240, § 190; 1972, ch. 28, § 2; 1976 (S.S.), ch. 5, 
§ 5; 1989, ch. 141, § 1; 1991, ch. 106, § 4; 2001, ch. 238, § 
5; 2010, ch. 28, § 12; 2015, ch. 145, § 56. 

Cross references. — For electronic voting system re- 
volving fund, see 1-9-19 NMSA 1978. 

The 2015 amendment, effective July 1, 2015, provided 
that unless new voting systems are paid for in full by the 
county at the time of purchase, the cost of the voting sys- 
tem shall be paid out of the voting system revolving fund; 
and in Subsection C, after "board of finance,", added "Un- 
less paid in full by the county at the time of purchase". 

The 2010 amendment, effective March 8, 2010, added 
Subsection A; in Subsection B, added the first sentence; 
at the beginning of the second sentence, added "No less 
than"; in the second sentence, after "commissioners of 


each county", deleted "shall". and added "may"; after 
"board of finance for", deleted "those" and added "any": af- 
ter "additional voting systems", deleted "required by the 
Election Code" and added the remainder of the sentence; 
in Subsection C, in the first sentence, after "shall be of a 
type", deleted "approved" and added "certified" and in the 
third sentence, after "paid out of the", deleted "électronic"; 
and added Subsection D. 

The 2001 amendment, effective June 15, 2001, substi- 
tuted "voting systems" for "voting machines" throughout 
the section; and inserted "electronic" in the second sen- 
tence of Subsection B. 

The 1991 amendment, effective April 2, 1991, substi- 
tuted "county clerk" for "board of county commissioners" 
in the final sentence in Subsection B. 


1-9-7.1. Voting system; use of paper ballot; access for blind or visually 
impaired voters. 


A. All voting systems used in elections covered by the Election Code shall use a paper ballot on 
which the voter physically or electronically marks the voter's choices on the ballot itself. 

B. The secretary of state shall purchase the paper ballots for all counties to use for’ primary 
and general elections. If a system designed to print ballots at‘a polling location is certified and 
the voting system certification committee finds that its use in a polling place would result in cost 
savings, the secretary of state shall acquire such systems and paper ballot stock in lieu of fully 
preprinted paper ballots for those polling places where cost savings would be realized. 

C. The paper ballot shall be used in a recount proceeding, and in case of a discrepancy, the pa- 
per ballot shall be considered the true and correct record of the voter's choices. 
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D. ‘The secretary of state shall establish by rule procedures to enable blind or visually impaired 
voters to independently mark a paper ballot using nonvisual access or low vision access technol- 
ogy, whether voting in a polling place or by absentee ballot. 


History: Laws 2005, ch. 270, § 56; 2006, ch. 43, § 2; second sentence; and in Subsection C, after "ballot shall 


2010, ch. 28, § 18; 2017, ch. 101, § 11. be used", deleted "by the state or its contractor to check 
The 2017 amendment, effective June 16, 2017; re- either the veracity of a machine count or the count itself, 
quired the secretary of state to establish procedures by and shall be used" and after "recount proceeding", deleted 
which blind or visually impaired voters may indepen- "as are absentee ballots". 
dently mark their ballots; in the catchline, added "access The 2006 amendment, effective May 17, 2006, in 
for blind or visually impaired voters"; and added Subsec- Subsection A, provided that all voting systems shall use 
tion D. a paper ballot on which the voter physically or electroni- 
The 2010 amendment, effective January 1, 2011, in cally marks choices on the ballot itself except that voting 
Subsection A, deleted former language, which provided systems owned or used on May 1, 2006 do not have to use 
that voting systems owned or used by a county on May 1, a paper ballot until an adequate supply of voting systems 
2006 that do not use a paper ballot may be used until an and funds are available; added Paragraphs (1) through (4) 
adequate supply of voting systems is available and funds © of Subsection A, which provided criteria for compliance 
are available to replace the voting system, to acquire the with the requirement to replace existing voting systems 
necessary software and to hold the counties harmless for with paper ballot systems; added the provision to Subsec- 
payments due for voting systems under lease-purchase tion B that no voting system shall be used if a competitive 
agreements; in Subsection B, after "secretary of state", bid process has not be conducted by the secretary of state 
deleted "to" and added "shall"; after "all counties to use", © pursuant to Chapter 13, Article 1 NMSA 1978; deleted 
deleted "on the new voting system"; deleted former Sub- former Subsection C, which defined "voting system" and 
section B, which provided that a voting system shall not "voter-verifiable and auditable paper trail"; and in Sub- 
be used if it has not been certified by the secretary of state section C, deleted "trail" and inserted "ballot" and pro- 
and if a competitive bid process has not been conducted vided that ballots shall be used on a recount proceeding as 
by the secretary of state; in new Subsection B, added the are absentee ballots. 


1-9-7.2. Voting systems; testing of previously certified systems. 


The secretary of state may voluntarily test and certify voting systems without an application 
by the manufacturer if the system has been previously certified by the United States election as- 
sistance commission. Tests and inspections conducted pursuant to this section shall follow the 
procedures in Section 1-9-14 NMSA 1978; provided, however, if the manufacturer has not applied 
for certification of that voting system, the manufacturer shall not: be required to pay sor the costs 
of testing and certification. 


History: Laws 2005, ch. 270, § 57; 2010, ch. 28, § 14; The 2010 amendment, effective March 3, 2010, in 


2017, ch. 101, § 12. the first sentence, after "previously certified by", deleted 

The 2017 amendment, effective June 16, 2017, re- “other states or by the national association of state elec- 
moved the deadline by which tests and inspections of vot- tion directors" and added "the United States election as- 
ing systems must be completed; and after "Section 1-9-14 sistance commission"; and in the second sentence, after 
NMSA 1978", deleted "and shall be completed within six "section shall follow the", deleted "testing", and after "six 
months of the date on which the secretary of state orders months of the date on which", deleted "testing begins" and 


testing to begin". added "the secretary of state orders testing to begin". 


1-9-7.3. Voting systems records. 


For each certified voting system purchased in 2006 and after, including any separate component, 
the secretary of state shall maintain records of the voting system and any component, including: 
a description of each voting system and any of its components; 

B. its serial number or other identification number; 

C. the name of the vendor, the titleholder and the acquisition date; 

D. its cost; 

EK, the percentage of federal participation covering ihe cost of acquisition; 
F 

G 


> 


its location, use and condition; and 
its ultimate disposition, including the date of disposal and sale price. 


History: Laws 2010, ch. 28, § 1. Emergency clauses. — Laws 2010, ch. 28, § 24 con- 
tained an emergency clause and was approved March 3; 
2010. 
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1-9-7.4. Voting systems; authority of the secretary of state to recertify 
and decertify. 


A. » Each voting system certified for use in the state shall be reviewed for recertification by the 
secretary of state during the year following a presidential election. Tests and inspections con- 
ducted pursuant to this section shall begin no later than June 1 and shall follow the procedures in 
Section 1-9-14 NMSA 1978. 

B. Ifat any time the secretary of state becomes aware that a voting system certified for use in 
this state does not comply with all requirements in the Election Code [Chapter 1 NMSA 1978] or 
meet federal election standards, the secretary of state shall undertake an investigation to deter- 
mine if the voting system should continue to be certified for use in the state. Tests and inspections 
conducted pursuant to this section shall commence upon the order of the secretary of state and 
shall follow the procedures in Section 1-9-14 NMSA 1978. A voting system that does not comply 
with all requirements in the Election Code and the most recent voluntary voting system guide- 
lines adopted by the United States election assistance commission shall be decertified for use in 
this state. 


History: Laws 2010, ch. 28, § 2. | Emergency clauses. — Laws 2010, ch. 28, § 24 con- 
, tained an emergency clause and was approved March 3, 
2010. 


1-9-7.5. Voting systems; voting system certification committee; 
members. 


A. The "voting system certification committee" is created. The committee shall review written 
test reports and the findings of the secretary of state on the certification, recertification and decer- 
tification of voting systems for use in elections in the state. 

B. The voting system certification committee shall be composed of: 

(1) the secretary of information technology or the secretary's designee from within the 
department of information technology; and 
(2) four additional members as follows: 
(a) one member appointed by the president pro tempore of the senate; 
(b) one member appointed by the minority floor leader of the senate; 
(c) one member appointed by the speaker of the house of representatives; and 
(d) one member appointed by the minority floor leader of the house of representatives. 

C. The four additional members appointed pursuant to Paragraph (2) of Subsection B of this 
section shall be county clerks or their chief deputies or other persons knowledgeable of elections 
in this state. Members shall be appointed for terms of two years beginning on May 1 of each even- 
numbered year. Vacancies shall be filled by the original appointing authority. 

D, The members of the committee shall select a committee member to serve as chair of the 
committee. No person who is currently or has been within the previous twelve months an em- 
- ployee or contractor of a voting machine vendor or the office of the secretary of state may serve as 
a member of the committee. Members of the committee are entitled to receive per diem and mile- 
age as provided in the Per Diem and Mileage Act [Chapter 10, leh 8 NMSA 1978], to be paid 
out of the funds appropriated to the secretary of state. 

E. All meetings of the voting system certification committee shall He open meetings held in ac- 
cordance with the Open Meetings Act [Chapter 10, Article 15 NMSA 1978]. All reports and other 
records that are used, created, received, maintained or held by or on behalf of the voting system 
certification committee shall be open to public inspection pursuant to the Inspection of Public Re- 
cords Act [Chapter 14, Article 2 NMSA 1978]. 


History: Laws 2010, ch. 28, § 3; 2011, ch. 137, § 70. May 1 of each even-numbered year; and in Subsection 


The 2011 amendment, effective July 1, 2011, in Sub- D, provided that per diem and, mileage will be paid from 
section C, provided that the terms of members begin on funds appropriated to the secretary of state. 
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1-9-7.6. Voting systems; storage; custody and poring he, authority to 
enforce. fa | 


A. The secretary of state shall prescribe by rule promulgated pursuant to the provisions of the 
State Rules Act [Chapter 14, Article 4 NMSA 1978] pivot for the proper storage of cone . 
systems. 

B. Voting systems shall be Rela in the custody a the county that uses the voting systems. All 
voting systems shall be properly stored pursuant to specifications promulgated by the secretary 
of state. The board of county commissioners shall be Seat pi for the costs of ee storing 
voting systems in custody of the county. 

C. The secretary of state may pay from the voting system revolving fund the costs of all hard- 
ware, software, firmware, maintenance and support for voting systems, whether state- or se 
owned, certified for use in state elections. 

D. Ifthe secretary of state becomes aware that state- or county-owned sivtierg systems in the 
custody of a county are not being stored pursuant to specifications promulgated by the secretary of 
state, the secretary of state may take action as is deemed appropriate to protect the voting equip- 
ment. Such action may include requesting a court to order the county to implement the specifica- 
tions promulgated by the secretary of state or the secretary of state taking immediate ‘physical 
control of the voting systems until the county has complied with the storage specifications. 


History: Laws 2010, ch. 28, § 4. Emergency clauses. — Laws 2010, ch. 28, § 24 con- 
tained an emergency clause and was approved March 3, 
2010. 


1-9-7.7. Voting systems; technical requirements. 


Voting systems certified for use in state elections shall: 
A. have a unique embedded internal serial number for audit purposes; 
B._ be supplied with a dust- and moisture-proof cover for transportation and stovadge purposes; 
C. if the net weight of the system, or aggregate of voting device parts, is over twenty pounds, 
have self-contained wheels so that the system can be easily rolled by one person on rough pave- 
ment and can roll through a standard thirty-inch door frame; 
D. bea stand-alone, non-networked election system such that all pre- ledbatdiety election day and 
post-election events and activities can be recorded and retained in each device; 
EK. employ scalable technology allowing easy enhancements that meet United States election 
assistance commission standards and state law; 
F. have ancillary equipment, such as printers, power sources, microprocessors and switch and 
indicator matrices, that is installed internally or.is modular and transportable; ; 
G. display publicly the number of ballots processed; | 
H?. be able to-print: 
(1) an alphanumeric printout of the contests, candidates and vote totals when fie polls are 
opened so that the poll workers can verify that the counters for each candidate are on zero; 
(2) an alphanumeric printout of the contests, candidates and vote totals at the close of the 
bails. which printouts shall contain the system serial number and public counter total; and 
(3) as many copies of the alphanumeric printouts as. necessary to satisfy state law; and 
I. include a feature to allow reports to be sent to an electronic data file. | 


History; Laws 2010, ch. 28, § 5. Emergency. clauses. — Laws 2010, ch. 28, § 24 contained 
‘oe an emergency clause and was approved March 3, 2010. 


Dp 


1-9-7.8. Voting systems; operational requirements. 


Voting systems certified for use in state elections shall: 
A. have internal application software that is specifically designed and engineered for the elec- 
tion application; 
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B. include comprehensive diagnostics designed to ensure that failures do not go undetected; 
C. have a real-time clock capable of recording and documenting the total time polls are opened; 
and 
D. have a self-contained, internal backup battery that powers all components of the system 
that are powered by alternating current power; and, in the event of a power outage in the polling 
place: 
(1) the self-contained, internal backup battery power shall engage with no shegal yous of 
operation for at least two hours and with no loss of data; and 
(2) the system shall maintain all vote totals, public counter totals and the internal clock 
time in the event that the main power and battery backup power fail. 


History: Laws 2010, ch. 28, § 6. . Emergency clauses. — Laws 2010, ch. 28, § 24 con- 
tained an emergency clause and was approved/March 3, 
2010. 


1-9-7.9. Voting systems; memory; removable storage media device; 
. ‘requirements. 


Voting systems certified for use in state elections shall: 

A. be programmable with removable storage media devices; 

B. contain ballot control information, summary vote totals, maintenance logs and Anerator logs 
on the removable storage media device; 

C. ensure that the votes stored on the removable storage media device accurately represent 
the actual votes cast; 

D. be designed so that no executable code can be launched from random access memory; 

E. have any operating system software stored in nonvolatile memory, which shall include in- 
ternal quality checks such as parity or error detection and correction codes, and which software 
shall include comprehensive diagnostics to ensure that failures do not go undetected; 

F. allow for pre-election testing of the ballot control:logic and accuracy, with results stored in 
the memory that is used on election day, and shall be capable of printing a zero-results printout 
prior to these tests and a results printout after the test; 

G. have internal audit trail capability such that all pre-election, election day and post- ‘election 
events shall be stored, recorded and recovered in an easy-to-read printed form and be retained 
within memory that does not require external power for memory retention; 

H. possess the capability of remote transmission of election results to a central location only 
by reading the removable storage media devices once they have been removed from the tabulation 
device after the poll closing sequence has been completed; and 

I. prevent data from being altered or destroyed by report generation or by the Peinahtasion of 
results, 


History: Laws 2010, ch. 28, § 7. , ’ _— Emergency clauses. — Laws 2010, ch. 28, § 24 con- 
tained an emergency clause and was approved March 3, 
2010. 


1-9-7.10. Voting systems; ballot handling and processing requirements. 


Voting systems certified for use in state elections shall: 

A. accept a ballot that is a minimum of six inches wide and a maximum of twenty-four inches 
long, in dual columns and printed on both sides; . 

B. accept a ballot in any orientation when inserted by a voter; 

C. have the capability to reject a ballot on which a voter has made more than the allowable 
number of selections in any contest; 

D. be designed to accommodate the maximum number of ballot styles or ballot variations en- 
countered in the largest New Mexico election jurisdiction; and 

E. be able to read a single ballot with at least four hundred twenty voting positions. 
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History: Laws 2010, ch. 28, § 8. Emergency ‘clauses. — Laws 2010, ch, 28, § 24 con- 
, tained an emergency clause and was approved March 3, 
2010. 


1-9-7.11. Voting systems; source code; escrow. 


As a condition of initial certification and continued certification, the source code that operates a 
voting system shall be placed in escrow and be accessible to the state of New Mexico in the event 
the manufacturer ceases to do business or ceases to support the voting system. 


History: Laws 2010, ch, 28, § 9. Emergency clauses. — Laws 2010, ch, 28, § 24 con- 


tained an emergency clause and was approved March 3, 
2010. 


1-9-8. Repealed. 


Repeals. — Laws 2010, ch. 28, § 22 repealed 1-9-8 additional voting systems, effective March 3, 2010. For 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 191, provisions of former section, see the 2009 NMSA 1978 on 
relating to lease-purchase contracts for purchase of -NMOneSource.com. 


1-9-9. Repealed. 


Repeals. — Laws 1992, ch. 59, § 2 repealed 1-9-9 NMSA provisions of former section, see the 1991 NMSA 1978 on 
1978, as enacted by Laws 1969, ch. 240, § 192, relating to NMOneSource.com. 
method of payment by counties, effective July 1, 1992. For 


1-9-10. Repealed. 


Repeals. — Laws 2001, ch. 233, § 16 repealed 1-9-10 2001. For provisions of former section, see the 2000 NMSA 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 193, 1978 on NMOneSource.com. 
relating to lever machine disposition, effective June 15, 


1-9-11. Repealed, 


Repeals. — Laws 1991, ch. 106, § 12 repealed 1-9-11 1991. For provisions of former section, see the 1990 NMSA 
NMSA 1978 as enacted by Laws 1972, ch, 28, § 1, relating 1978 on NMOneSource.com. 
to lever voting machine revolving fund, effective April 2, 


1-9-12. Care and custody of removable storage media devices; 
responsibility for transportation of voting systems; 
responsibility for security and programming; charge for 
such transportation or programming. 


A. The county clerk shall be responsible for transporting all voting systems to and from polling 
places. 

B. The county clerk shall have care and custody of and be responsible for the removable stor- 
age media devices for all voting systems in the custody of the county and shall be responsible for 
the programming of the systems. 

C. When voting systems are used in any election, the county clerk shall assure the security of 
the removable storage media devices at all times during the period the voting systems are being 
programmed and until the votes recorded on the removable storage media devices are cleared 
pursuant to Section 1-13-21 NMSA 1978. The county clerk may give written authorization in ad- 
vance to program the removable storage media devices outside of the county seat, and a copy of the 
authorization with the programmer named therein shall be kept on file in the county clerk's office 
subject to public inspection. 
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D. Failure of the county clerk to assure the security of voting system removable storage media 
devices in the county clerk's custody shall constitute a neglect to HECHARES ihe duties of the clerk's 
office. 

E. A reasonable fee may be charged by the county for the crete Deeatstiort aud programming of 
the voting systems when used pursuant to sige 1-9-6 NMSA 1978, but in no case shall such fee 
exceed the actual cost to the county. 


History: 1953 Comp., § 3-9-13, enacted by Laws shall have custody of the keys and"; after "assure the se- 


1975, ch. 255, § 120; 1979, ch. 303, § 1; 1991, ch: 106, § curity of the", deleted "keys" and added "removable stor- 
5; 2001, ch. 233, § 7; 2010, ch. 28, § 15. age media devices"; and after "voting systems are being 
Repeals and reenactments, — Laws 1975, ch. 255, § programmed", deleted "or maintained" and added "and 
120, repealed former 3-9-13, 1953 Comp., relating to care ~ until the votes recorded on the removable storage media 
and custody of machines, and enacted a new 8-9-18, 1953 ©’ devices are cleared pursuant to Section 1-13-21"; deleted 
Comp. the former second sentence, which provided that all keys 
Cross references. — For elstady of machines after shall be returned to the county clerk's office at the end of 
elections, see 1-13-22 NMSA 1978. the day, except that if the deputy is programming the vot- 
The 2010 amendment, effective March 3, 2010, in the ing systems outside the county seat, the county clerk may 
catehline, after "Care and custody of", deleted "keys and authorize the deputy to retain the keys; in the second sen- 
seals" and added "removable storage media devices"; after tence, after "written authorization in advance", deleted "to 
"responsibility for transportation", deleted "repair" and the deputy to retain the keys for as long as needed"; after 
added "of voting systems; responsibility for security"; and "to program the", deleted "voting systems" and added "re- 
after "charge for such", deleted "use"; in Subsection A, af- movable storage media devices" and after "authorization 
ter "The county clerk shall", deleted "have custody of all with the", deleted "deputy" and added "programmer"; and. 
voting systems, shall keep them in good repair and shall", deleted the former third sentence, which provided that 
and after "be responsible for", deleted "their transporta- in January of each even-numbered year, the county clerk 
tion" and added "transporting all voting systems"; in Sub- shall give an affidavit to the secretary of state describing 
section B, after "responsible for the", changed "keys and .the method used to keep the voting system keys secured; 
seals for the voting systems" to "removable storage media in Subsection D, after "security of voting system", deleted 
devices for all voting systems", after "all voting systems", "keys" and added "removable storage media devices"; and 
added "in the:custody of the county"; and deleted the for- in Subsection E, after ' ‘county for the", deleted "use" and 
mer second sentence, which provided that all keys for vot- _ after,"voting systems", added "when used pursuant to Sec- 
ing systems shall be kept in a secure place in the county tion 1-9-6 NMSA 197 8" 
clerk's office until supplies are available to program or The 2001 amendment, effective June 15, 2001, substi- 
maintain the voting system; in Subsection C, after "When tuted "voting systems" for "voting machines" throughout 
voting systems are", deleted "being programmed for" and the section. 
added "used in"; after "any election", deleted "or main- The 1991 amendment, effective April 2, 1991, substi- 
tained after an election"; after "the county clerk", deleted tuted "county clerk" for "board of county commissioners" 
"or the county clerk's assigned deputy who. is knowledge- in Subsection ‘A and made minor stylistie changes in Sub- 
able in the procedure of programming voting systems section B, 


1-9-13. Voting system technicians. 


A. Voting system technicians shall be trained and certified by the secretary of state as to their 
adequacy of training and expertise on voting systems certified for use in the state. 

-B. The secretary of state shall train and recertify voting system technicians prior to each pri- 
mary election. 

C. For purposes of this Epeaians "voting system technician" means any person who is trdinad 
and certified to program, inspect, properly store and troubleshoot voting systems. 

.D. The secretary of state shall adopt rules regulating the scope of training provided to voting 

system technicians to ensure that voting system warranties are not invalidated and that equip- 
ment owned by the state is protected. 


History: 1953 Comp., § 3-9-14, enacted by Laws be", added "trained and"; after."and expertise on", deleted 
1975, ch. 255, § 121; 1977, ch. 222, §.23; 1985, ch. 207, § "electronic"; and after "voting systems", added "certified 
18; 1987, ch, 249, § 24; 1991, ch. 106, § 6; 2001, ch. 233, for use in the state"; added Subsection B; in Subsection C, 
§ 8; 2010, ch. 28, § 16. after "means any person who", deleted "programs, clears, 

The 2010 amendment, effective March 8, 2010, in ‘inspects, repairs electronic’ and added "is trained and 
the catchline, after "technicians", deleted "approval of certified to program, inspect, properly store and trouble- 
contracts"; deleted former Subsection A, which provided shoot"; and at the end of the sentence, deleted "for com- 
that the secretary of state shall approve all arrangements pensation"; and in Subsection D, after "shall adopt rules", 
between a county and a voting system technician based . deleted "governing the use, maintenance and repair. of 
on the adequacy of the training and expertise of the tech- electronic voting systems" and added the remainder of the 
nician and the reasonableness of the compensation for sentence. 
the services based on the type of election and number of The 2001 amendment, effective June 15, 2001, sub- 
systems used; in Subsection A, after "technicians shall stituted "voting system" for "voting machine" throughout 
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the section; deleted the provisions that specified compen- The 1991 amendment, effective April 2; 1991, in Para- 
sation amounts for voting system technicians in Subsec- graph (2) of Subsection A, inserted "for programming" and 
tion A; and deleted "lever voting machines and" preceding "lever-type voting" in the first sentence and added the sec- 


"electronic voting systems" in Subsections B, C and D. ond and third sentences. 


1-9-14. Voting systems; authority of the secretary of state to test; 
certification. 


A. The secretary of state shall provide for the testing and evaluation of voting systems de- 
signed for the purpose of recording and tabulating votes within polling places in New Mexico. All 
voting systems certified for use in the state shall be tested by an independent authority and shall 
comply with all requirements in the Election Code and the most recent voluntary voting system 
guidelines adopted by the United States election assistance commission. 

B. Any person who has a voting system that is designed for the purpose of recording and 
tabulating votes within a polling place may apply on or before June 1 of any odd-numbered year 
to the secretary of state to have the equipment examined and tested for certification. At the time 
application is made for initial certification, the applicant shall pay for testing each system in an 
amount that reflects the actual cost of such test. Upon receipt of the application, the secretary 
of state shall examine and study the voting system to ensure that it complies with all require- 
ments in the Election Code and the most recent voluntary voting system guidelines adopted by 
the United States election.assistance commission. As part of the examination, the secretary of 
state shall require the system to be independently inspected by persons or testing laboratories 
technically qualified to evaluate and test the operation and component parts of voting systems 
and shall require a written report on the results of such testing. The secretary of state may au- 
thorize field testing of the equipment in one or more polling places in any state or local govern- 
ment election; provided that such field tests shall be conducted at no cost to the state or any local 
government. 

C. Upon completion of all tests and examination of all written test reports, the secretary of 
state shall make a written report of the result of the findings and shall file that report, together 
with the written test reports, in the office of the secretary of state and post them on the secretary 
of state's website. The secretary of state shall accept pai comment during the twenty-one days 
following the filing of the written report. 

D. Following the period of public comment, the secretary of state shall submit the filed reports 
and any public comments for consideration by the voting system certification committee. The vot- 
ing system certification committee shall make recommendations regarding the suitability and re- 
liability of the use of such equipment in the conduct of elections under the Election Code. 

E. The voting system certification committee shall recommend that a voting system be certi- 
fied for use in the state only if it complies with all requirements in the Election Code and the most 
recent voluntary voting system guidelines adopted by the United States election assistance com- 
mission. 

F. If the voting system certification committee report finds that the voting system does has 
comply with all requirements in the Election Code or does not meet federal election standards, the 
secretary of state shall allow thirty days for an appeal of the findings to be filed or for the deficien- 
cies to be corrected, following which the secretary of state shall report back to the voting system 
certification committee with a written final report. 

G. The voting system certification committee shall reconvene ‘to consider the final report of the 
secretary of state and shall make final recommendations regarding the suitability and reliability 
of the use of such equipment in the conduct of elections under the Election Code. ~ 

H. Ifthe voting system certification committee recommends that the voting system is suitable 
for use in elections in New Mexico, within thirty days of receiving the recommendation, the secre- 
tary of state shall certify or recertify the equipment for use in elections in this state. 

I. If the voting system certification committee does not recommend that the voting system for 
recording and tabulating votes is suitable for use in elections in New Mexico, within thirty days 
of receiving the recommendation, the secretary of state shall deny the application or decertify the 
equipment for use in elections in this state. 
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History: Laws 1983, ch. 226, § 1; 1989, ch. 297, § 1; 
1991, ch, 106, § 7; 2001, ch. 233, § 9; 2010, ch. 28, § 17; 
2017, ch. 101, § 13. 

The 2017 amendment, ‘effective June 16, 2017, re- 
moved the deadline by which tests and inspections of 
voting systems must be completed; and in Subsection B, 
deleted "These tests and inspections shall be completed 
within six months of the date of application.". 

The 2010 amendment, effective March 3, 2010, in the 
catchline, deleted "Computer voting devices" and added 
"Voting systems" and after "test;", added "certification"; 
in Subsection A, in the first sentence, deleted "Notwith- 
standing any other provision of the Election Code"; after 
"testing and evaluation of", deleted "internal computers" 
and added "voting systems"; and added the second sen- 
tence; in Subsection B, in the first sentence, after "Any 
person who has", deleted "an internal computer which" 
and added "a voting system that" and after "examined 
and tested", added "for certification"; in the second sen- 
tence, after "application is made", added "for initial certi- 
fication"; in the third sentence, after "examine and study 
the", deleted "computer" and after "voting system" added 
the remainder of the sentence; in the fourth sentence, 
after "operation and component parts of", deleted "an in- 
ternal computer for recording and tabulating votes" and 
added "voting systems"; and_.in the fifth sentence, after 
"in one or more", deleted "precincts" and added "polling 
places"; in Subsection C, in the first sentence, after "find- 
ings and shall", deleted language that required the sec- 
retary of state to submit a report of the findings to a com- 
mittee composed of the secretary of state, the state chief 
information officer and a county clerk appointed by the 
governor and added the remainder of the sentence; and 
added the second sentence; deleted former Subsection D, 
which provided that if the committee approves the. use 
of internal computers, then the secretary of state shall 
prescribe specifications for internal computers designed 
to provide a system of recording and tabulating votes to 
secure the integrity of the ballot; in new Subsection D, 
added the first sentence; in the second sentence, after 


1-9-15. Repealed. 
Repeals. — Laws 2010, ch. 28, § 22 repealed 1-9-15 


NMSA 1978, as enacted by Laws 1985, ch. 207, § 14, relat- 
ing to electronic recording and tabulating voting systems, 


1-9-16. Repealed. 


‘Repeals. — Laws 2010, ch. 28, § 22 repealed 1-9-16 
NMSA 1978, as enacted by Laws 1985, ch. 207, § 15, re- 


VOTING MACHINES 


lating to electronic vote tabulating systems, effective 


1-9-17 


"The", added "voting system certification"; and deleted 
the former second sentence, which provided that the re- 
port shall be a public record; added Subsections E, F and 
G; in Subsection H, after "If the", added "voting system 
certification"; after "committee recommends that the", 
deleted "internal computer for recording and tabulating 
votes" and added "voting system"; after "suitable for use 
in", deleted "polling places for the conduct of"; after "New 
Mexico,", deleted "such" and added "within thirty days 
of receiving the recommendation, the secretary of state 
shall certify or recertify the"; after "recertify the equip- 
ment", deleted "shall be deemed approved"; and at the 
end of the sentence, deleted "no later than January 1 of 
the succeeding year"; and added Subsection I. 

The 2001 amendment, effective June 15, 2001, sub- 
stituted "system" for "machine" throughout Subsection A; 
and substituted "state chief information officer" for "direc- 
tor of the information systems division of the general ser- 
vices department" in Subsection B. 

The 1991 amendment, effective April 2, 1991, in Sub- 
section A, rewrote the third sentence which read "At the 
time application is made, the applicant shall pay to the 
secretary of state an examination fee of two thousand five 
hundred dollars ($2,500) per machine to be tested", de- 
leted "and examination fee" following "application" in the 
fourth sentence, deleted the former sixth sentence which 
read "The application fee shall be used to pay for the cost 
of such testing" and, at the beginning of the present sixth 
sentence, substituted "The secretary of state may" for "In 
addition, the secretary of state shall". 


ANNOTATIONS 


Applicability of Procurement Code, — This section 
does not bar application of the:Procurement Code, 13-1-28 
to 18-1-199 NMSA 1978, to the purchase of internal com- 
puters used to record and tabulate votes, and the Procure- 
ment Code applies to such devices so used after Novem- 
ber 1, 1984, 1988 Op. Att'y Gen. No. 88-68. 


effective March 3, 2010. For provisions of former section, 
see the 2009 NMSA 1978 on NMOneSource,com. 


March 3, 2010, For provisions of former section, see the 
2009 NMSA 1978 on NMOneSource.com. 


1-9-17. Additional voting systems; state board of finance; lease- 
purchase contract; terms. | 


_ A. The state board of finance shall execute a lease-purchase contract with the county for pur- 
chase of additional voting systems and the necessary support equipment upon receipt of the ap- 
plication of the board of county commissioners pursuant to Section 1-9-7 NMSA 1978. 

B. The lease-purchase contract shall include, but not be limited to, the following terms: 
(1) the county agrees to purchase from the state board of finance the specified number of 
voting systems and the necessary support equipment; 
(2) the county will pay for the cost of the systems and support equipment, including reim- 


bursement for costs of transportation; 


(3) the term of the lease-purchase contract shall not exceed ten years; 
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ELECTIONS 1-9-18 


(4) the care, custody and proper storage of the systems and support equipment pursuant 
to specifications issued by the secretary of state is the responsibility of the county clerk; and — 
(5) upon good cause shown, the terms of the lease-purchase contract may, at, ANY time, be 


renegotiated. 


History: 1978 Comp., § 1-9-17,, enacted by Laws 
1985, ch. 207, § 16; 1991, ch. 106, § 10; 2001, ch. 233,,§ 
12; 2010, ch. 28, § 18. 

Cross references. — For the state board of finance, see 
6-1-1 NMSA 1978. 

The 2010 amendment, effective March 3, 2010, in the 
catchline, deleted "Electronic" and added “Additional, 
and after "voting systems;", added "state"; in Subsection 
A, after "purchase of", deleted ' ‘electronic and added "ad- 
ditional" and after ' ‘county commissioners", added "pursu- 
ant to Section 1-9-7 NMSA 1978"; in Subsection B(1), after 


"specified number of", deleted "electronic"; in Subsection 
B(8), after, "shall not exceed", deleted "twenty" and added 
"ten"; and in Subsection B(4), after,"custody and", deleted 

"maintenance! and added "proper storage", and after 

"support equipment", added ' ‘pursuant to specifications is- 
sued by the secretary ofstate". 

The 2001 amendment, effective June 15, 2001, sub- 
stituted "systems" for "machines".throughout the section. 

The 1991 amendment, effective April 2, 1991, pur- 
ported to amend this section. but made no change, 


1-9-17.1. Voting systems; renegotiation of lease-purchase contract; 


disposition of voting systems. | : 


A. A lease-purchase contract for a voting system entered into between the state board of fi- 
nance and a county pursuant to Section 1-9-17 NMSA 1978, after a renegotiation pursuant to 
Paragraph (5) of Subsection B of that section, may include provisions providing that, upon the 
return of physical control of the voting systems to the state board of finance, the contract shall be 
terminated and no additional payments from the county shall be due. The state board of finance 
may dispose of voting systems returned pursuant to this subsection in any manner that is consis- 
tent with the interests of the state. 

B. Upon application by the board of county commissioners, the secretary of state’ shall dispose 
of voting systems and support equipment purchased after January.1, 2007 by the board of county 
commissioners. The application shall include a provision for the transfer of ownership: in the vot- 
ing systems to the state without fee or compensation to the county. 


History: 1978 Comp. § 1-9-17.1, as enacted by Laws 
2009, ch. 173, § 1; 2010, ch. 28, § 19. 

The 2010 amendment, effective March 3, 2010, in the 
catchline, deleted "electronic", and after "purchase con- 
tract;", added "disposition of voting systems"; in Subsec- 
tion A, in the first sentence, after "contract for", deleted 


"1-19-17" and added "1-9-17"; after "providing that, upon 
the", deleted "transfer of the ownership in" and added "re- 
turn of physical control of" and after "physical control of 
the", deleted "electronic"; and in the second sentence, af- 
ter “may dispose of", deleted "electronic" and after "voting 


systems", deleted ' 'acquired" and added "returned"; and 


"an electronic" and added "a", after "Section", deleted added Subsection B. 


1-9-18. Electronic voting systems; method of payment by. counties, , 


A. The department of finance and administration and the board of county commissioners shall 
budget annually for as many years as may be necessary from county funds in each county acquir- 
ing electronic voting systems and support equipment an amount sufficient to enable the county to 
pay to the state board of finance installment hel apie required to be paid under the terms of the 
lease-purchase contract; rs 

B. The board of county commissioners 5 of sich county having a lease- ACN orate with 
the state board of finance shall pay such payments, at the times and in the amounts as provided 
by the terms of the lease-purchase contract. The state board of finance shall deposit the payments 
into the severance tax bonding fund if the electronic voting systems and support equipment were 
originally purchased with severance tax bond proceeds. The: state board of finance shall deposit 
the payments into the electronic voting system revolving fund if the electronic voting systems 
were originally purchased with money from the electronic elet system wh ei reg 


History: 1978 Comp., § 1-9-18, enacted by Laws For theseverance =e bond fick see 7-27-2 NMSA 1978, 


1985, ch. 207, § 17; 2001, ch. 233, § 18. 
Cross references, — For the electronic voting ma- 
chine revolving fund, see 1-9-19 NMSA 1978. 


The 2001 amendment, effective June 15, 2001, sub- 
stituted "systems" for "machines" and "system" for "ma- 
chine" throughout the section. 
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1-9-19. Voting system revolving fund. 


A. The "voting system revolving fund" is created. The voting system revolving fund may be used: 
(1) __ by the secretary of state to pay for hardware, software, firmware, maintenance and 
support for voting systems, whether state- or county-owned, A Gy for use in state elections; and 
(2) by the counties to finance, by contract, the purchase of voting systems and necessary 
support equipment under the conditions stated in Section. 1-9-17 NMSA 1978; provided that no 
expenditure shall be made pursuant to this paragraph if it would result in a fund balance of less 
than one million dollars ($1,000,000). 
B, The voting system revolving fund may be expended upon vouchers signed by the secretary 
of finance and administration. 
C, If at the end ofa fiscal year the voting system revolving fund.exceeds six million five hun- 
dred thousand dollars ($6,500,000), the amount in excess of six million five hundred thousand dol- 
lars ($6,500,000) shall revert to the general fund. 


History: 1978 Comp., § 1-9-19, enacted by Laws the sentence; in Subsection B, in the first sentence, after 


1985, ch. 207, § 18; 2001, ch. 288, § 14; 2003, ch. 356, § "The", deleted "electronic"; and in Subsection C, after "fis- 
27; 2010, ch. 28, § 20. cal'year the", deleted "electronic". 
Cross references. — For the general fund, see 6-4-2 The 2003 amendment, effective July 1, 2003, sub- 
NMSA 1978. stituted "six million five hundred thousand dollars 
The 2010 amendment, effective March 8, 2010, in ($6,500,000)" for “four million dollars ($4,000,000)" in the 
the catchline, deleted "Electronic"; in Subsection A, in last sentence. 
the first sentence, after "The", deleted "electronic", and The 2001 amendment, effective June 15, 2001, substi- 
in the second sentence, after "The", deleted "electronic"; tuted "systems" for "machines" and "system" for "machine" 
added Paragraph (1) of Subsection A; in Subsection A(2), throughout the section; and substituted "four million dol- 
at the beginning of the sentence, added "by the counties lars ($4,000,000)" for "two million dollars ($2,000,000)" in 
to"; after "the purchase of", deleted "electronic"; and af- two places at the end of the section. 


ter "Section 1-9-17 NMSA 1978;", added the remainder of 


1- e 20. Systems designed to print ballots at polling locations; ballot 
- preparation requirements, 


Systems designed to:print ballots at polling locations shall provide the general capabilities for 
ballot preparation and shall be capable of: 

A. enabling the automatic formatting of ballots in accordance with the requirements of the 
Election Code, as amended from time to time, for offices, candidates and questions qualified to be 
placed on the ballot for each political subdivision and election district; 

B. supporting the maximum number:of potentially active voting positions; 

C... generating ballots ioe a primary election that Saaromate the choices in partisan contests by 
party affiliation; 

D. generating ballots that contain identifying codes or mark’ uniquely associated with each 
format; 

E. ensuring that i response fields properly align with the specific candidate names or 
questions printed on the ballot; 

F.. generating ballots that can be tabulated by all certified voting systems in the wate 

G. generating a ballot fea an individual voter based on voter ee data provided by 
state or county; BD 

H, functionality i in deri Reekiy and election ay Stile environmoenites 

I. providing absentee ballot tracking ability; (tivi 

J. uniform allocation of space and fonts used for each office, fliiafaia and epee s such that 
the voter perceives no active voting position to be preferred to any other; 

K. rendering the ballot.in any of the written languages required by the federal Voting Rights 
Act of 1965, as amended; 

L. conformity with optical scan vote tabulator vendor specifications for type of paper stock, 
weight, size and shape; size and location of voting positions used to record votes; folding; bleed- 
through; and ink for printing; and 

M. interfacing with the statewide voter file for the exchange of data. 
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History: Laws 2011, ch. 187, § 66. Effective dates. — Laws 2011, ch. 187, § 111 made 
Laws i eas ch, 187, § 66 effective July 1, 2011. 


1-9-21. Systems aeelrasa to print ballots at ities Wenetond security 
requirements. 


Systems designed to print ballots at polling locations shall eee the security capabilities for 
ballot preparation and shall be capable of: 

A. providing a full audit trail of individual voter activity; 

“B. providing full ballot production audit logs for all activity, including absentee voting by mail, 
in-person absentee voting, early voting, provisional voting and spoiling ballots; 

C. creation and preservation of an audit trail of every ballot issued, including during a period 
of interrupted communication in the event of loss of network connectivity; 

D. suitable security passwords at user, administrator and management levels; 

E. preventing the modification of ballot formatting by polling place users; and 

F, retaining full functionality and capability of printing ballots during a period of interrupted 
communication in the event of loss of network connectivity. 


History: Laws 2011, ch. 137, § 67. Effective dates. — Laws 2011, ch. 137, § 111 made 
Laws 2011, ch. 137, § 67 effective July 1, 2011. 


1-9-22. Systems designed to print ballots at polling locations; hardware, 
software and usability requirements. | 


Systems designed to print ballots at polling locations shall: 
A. provide hardware requirements that: 
(1) . shall be networkable and scalable for multi-user environments; 
(2) function without degradation in capabilities after transit to and from the place of 
use; 
(3) “function without degradation in capabilities after storage between elections; 
(4) function in the natural environment, including variations in temperature; humidity 
and atmospheric pressure; 
(5) function in an induced environment, including proper ark improper gant and 
handling of the system and its components during the election process; Lit 
(6) contain prominent instructions as to any special requirements; iy 
(7) have no restrictions on space allowed for installation, except that the dtecnncnerd of 
the system shall not impede the performance of duties by election workers, the orderly flow of vot- 
ers through the polling place or the ability of voters to vote in private; and 
(8) operate with the electrical supply ordinarily found in polling plare, nominal one hun- 
dred twenty volts alternating current, sixty hertz, single phase; 
B. provide software requirements that shall: 
(1) be capable of exporting voter data and voter activity status datal: to state and it 
voter registration systems; 
(2) be capable of generating all required ahsentsd and pe voting signature rosters in a 
state-approved format; 
(3) generate daily and to-date activity reports heh on user-defined criteria; and / 
(4) have both single transaction and batch transaction absentee ogee CaP AD 
and 
C. be capable of being operated by computer users familiar with a graphical user interface. 


History: 2011, ch, 137, § 68. Effective dates. — Laws 2011, ch. 187, § 111 aye 
Laws 2011, ch, 137, § 68 effective July 1, 2011. 
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ARTICLE 10" 
“Ballots and Ballot Lsheles 


@ 


ae Ballot. 

-2, Ballots; duty to provide. 

-2.1. Repealed. 

Ballots; uniformity. 

. Ballots: preparation. 

Ballots; printing. 

Ballots; name to be printed; similar names; 
names not to be printed. © 

1-10-7. Ballots; name _ shall appear § but once; 

_ exceptions. 
1-10-7.1. Repealed. 
1-10-8. Ballots; order of offices and ballot eit 


beached Fat bot bt Fs bt TD 


a gee aa 


ie ee 
yee et 


1-10-1. Ballot. 


Sec. , 0 
1-10-8, Ballots; order ‘of offices and ballot questions. 
(Effective January 1, 2023.) 

1-10-8.1. Ballots; order of candidate names; party Rosi. 
tion on ballot. 

-10-9. Ballots; errors and omissions. 

-10-10. Ballots: sample, 

-10-11, Sample ballots; penalty. 

10-12. Paper ballots; general requirements. 

-10-13: Ballots; write-in candidates, 

-10-14. Paper, ballots; election supplies. 


As used in the Election Code [Chapter 1 NMSA 1978]: 

A. "ballot" means a system for arranging and designating for the voter the names of candi- 
dates, constitutional amendments and other questions to be voted on and for the marking, casting 
or otherwise recording of such votes, and the term includes absentee ballots, provisional paper 


ballots and all other paper ballots; and 


B. "provisional paper ballot" means the paper ballot used pursuant to Section 1-12-7.1, 1-12-8 


or 1-12-25.2 NMSA 1978. 


History: 1953 Comp., § 3-10-11.1, enacted by Laws 
1977, ch. 222, § 24; 1985, ch. 207, § 19; a ch. 356, § 
28; 2009, ch. 150, § 8. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, after "includes absentee ballots", deleted "ballot 
labels, ballot cards, ballot sheets" and after "provisional 
paper ballots and", deleted "emergency" and added "all 
other"; deleted former Subsection B, which defined "bal- 
lot label"; deleted former Subsection C, which defined 


1-10-2. Ballots; duty to provide. 


"emergency paper ballot"; deleted former Subsection D, 
which defined "ballot card"; deleted former Subsection E; 
which defined "ballot sheet"; and ‘in Subsection B, deleted 
reference to Section 1-5-10 NMSA 1978, and added Sec- 
tion,1-12-7,1 NMSA 1978, 
The 2008 amendment, effective July 1, 2003, inserted 
"provisional paper ballots" preceding "and emergency pa- 
per ballots" at the end of Subsection A and added Subsec- 
tion F. 


«The county clerk, shall prepare and. supply the ballots used, in elections conducted under the 
Election Code [Chapter 1 NMSA 1978]. The secretary of state may assist in preparing and supply- 
ing ballots, Ballots other than those prepared by the county clerk or, nail of state shall not be 


used. 


History: 1953 Comp., § 3-10-11,2, nokee PY; Laws 
1977, ch. 222, § 25; 2007, ch, 337, § 12, 


1-10-2.1. Repealed. 
Repeals, — Laws 2011, ch. 187, § 110 repealed 1-10-2.1 


NMSA 1978, as enacted by Laws 1991, ch, 105, § 16, relat- 
ing to ballots and equipment, effective July 1, 2011, For 


1-10-3. Ballots; uniformity. 


The 2007 amendment, effective July 1, 2007, permit- 
‘ted the secretary of state to assist in preparing and sup- 
plying ballots. 


provisions of former section, see the 2010 NMSA 1978 | on 
NMOneSouree. com. © 


A. Ballots shall be uniform throughout the state and compatible with the type of voting ma- 


chine used in the county. — 
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B. The secretary of state shall determine in each election, where applicable, the position of the 
parties, constitutional amendments, questions and the names of nominees to be voted on by the 
voters of the entire state. 


History: 1953 Comp., § 3-10-11.3, enacted by Laws 
1977, ch. 222, § 26; 1985, ch. 207, § 20. 


1-10-4. Ballots; preparation. 


A. Inaprimary election, not less than sixty days before the election, each county clerk shall group 
each candidate who has been qualified by a proper filing officer and a space for any offices with a de- 
clared write-in candidate, separated by political party and certify in writing a separate ballot for each 
precinct in the county for each major political party to be voted on at the primary election. 

B. In a general election, not less than sixty days before the election, each county clerk shall 
certify in writing the ballot for each precinct in the county containing the name of each candidate 
that has been certified as the nominee of a qualified political party, each unaffiliated candidate 
who has been qualified by a proper filing officer, a space for any offices with a declared write-in 
candidate and any ballot questions to be voted on at the general election. 

C. In a regular local election, not less than sixty days before the election, each county clerk 
shall certify in writing the ballot for each precinct in the county containing the name of each 
candidate who has been qualified by a proper filing officer, a space for any offices with a declared 
write-in candidate and any ballot questions to be voted on at the regular local election. 

D. In a special local election, not less than sixty days before the election, each county clerk 
shall certify in writing the ballot for each precinct in the county containing any ballot questions to 
be voted on at the special election. 

E. Inaspecial state election, not less than sixty days before the election, the secretary of state shall 
certify in writing the ballot containing any ballot questions to be voted on at the special state election. 

F. In an election to fill a vacancy in the office of United States representative and except as 
provided in Subsection G of this section, not less than fifty-three days before the election, the sec- 
retary of state shall certify in writing the ballot containing the name of each candidate that has 
been certified as the nominee ofa qualified political party, each unaffiliated candidate who has 
been qualified and a space for any declared write-in candidate to be voted on at the election to fill 
a vacancy in the office of United States représentative. 

G. In an election to fill a vacancy in the office of United States representative in extraordi- 
nary circumstances pursuant to 2 U.S.C. Section 8(b), not more than seventeen days after the an- 
nouncement of a vacancy in the office of United States representative, the secretary of state shall 
certify in writing the ballot containing the name of éach candidate that has been certified as the 
nominee of a qualified political party, each unaffiliated candidate who has been qualified and a 
space for any declared write-in candidate to be voted on at'the election to fill a vacancy in the office 
of United States representative. 

H. On the date specified for each election in this section, each ballot certified pursuant to this 
section shall be sent to the ballot printer or other person preparing the ballot for use by voters and 
sent to the secretary of state to keep on file for twelve months, after which the certified ballot shall 
be transferred to be a permanent record at the state records center. Upon request of the county 
chair of a political party participating in a partisan election, the county clerk shall furnish proof 
sheets or a copy of the proof sheets of the certified ballot as soon as they become available. 


History: 1953 Comp., § 3-10-11.4, enacted by Laws "sixty',.after "shall group", deleted "all candidates for"; 
1977, ch. 222, § 27; 1979, ch. 378, § 11; 1981, ch. 143, § after "each", added "candidate who has been qualified by 
1; 1985, ch, 207, § 21; 2011, ch. 137, § 71; 2017, ch. 101, a proper filing officer and a space for any offices with a 
§ 14; 2019, ch. 212, § 99. declared write-in candidate, separated by political"; in 

Cross references. — For position of names on ballots, Subsection B, added "In a general election", after "not less 
see 1-15A-8, 1-10-83, 1-10-8 and 1-10-8.1 NMSA 1978. than", deleted "sixty-three" and added-"sixty", after "nomi- 

The 2019 amendment, effective April 3, 2019, re- nee of a qualified political party,", added "each unaffiliated 
vised the ballot preparation procedures for each types of : candidate who has been qualified by a proper filing officer, 
election; in Subsection A, added "In a primary election, a space for any offices with a declared write-in candidate", 
after "not less than", deleted "sixty-three" and added and after "and any", deleted "constitutional amendments, 
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questions or other propositions that are to be voted on and 
certify all such information to the ballot printer. A copy 
of each certification shall be kept on file in the office of 


the secretary of state." and added "ballot questions to be ° 


voted on at the general election", and added the remain- 
ing language; added new Subsections C through G; and in 
Subsection H, added the first sentence. 

The 2017 amendment, effective June 16, 2017, 
changed the deadlines for preparation of ballots; and in 


1-10-5. Ballots; printing. 


Subsections A and B, after "Not less than", deleted "fifty- 
six" and added "sixty-three". 

The 2011 amendment, effective July 1, 2011, required 
the secretary of state to prepare primary election ballots 
fifty-six days before the election, to prepare general elec- 
tion ballots fifty-six days before the election, and to fur- 
nish proof sheets of the ballot to the county chair of each 
political party upon request. 


The county clerk shall have access to sufficient ballots to send to federal qualified electors no 
later than the last business day before the forty-fifth day prior to an election. All other pre-printed 
ballots shall be in the possession of the county clerk at least forty days before the election. When a 
county is using a system that is designed to print ballots at a polling location, the system shall be 


programmed and capable of operation at least forty days before the election. 


History: 1953 Comp., § 3-10-11.5, enacted by Laws 
1977, ch. 222, § 28; 2009, ch. 150, § 9; 2011, ch. 137, § 
72; 2015, ch. 145, § 57; 2019, ch. 212, § 100, 

The 2019 amendment, effective April 3, 2019, after 
"All other", added "pre-printed", and after "shall be", de- 
leted "printed and", 

The 2015 amendment, effective July 1, 2015, removed 
the reference to "overseas voters" in the provision requir- 
ing the county clerk to have sufficient ballots for an elec- 
tion; after "federal qualified electors", deleted "and over- 
seas voters", after fe prior to", deleted "a primary or 
general" and added "an", and after "election", deleted "as 
required by federal ae, 

The 2011 amendment, effective Tale 1, 2011, required 
county clerks to send ballots to federal qualified electors 
and overseas voters not later than the forty-fifth day prior 
to' the election and to have’all other ballots at least forty 
days before the election. 


The 2009 amendment, effective June 19, 2009, at 
the beginning of the sentence, deleted "Ballot labels" and 
added "Ballots" and changed "thirty" to "forty". 


ANNOTATIONS 


Printing ballots under voting machine law. — 
Since voting machines are to be used in the precinct or 
election districts involved, it is only ballots to the amount 
of 10% of the total number of registered voters that would 
be necessary to have printed. Paper ballots are only re- 
quired to be used under the voting machine law in the 
event a voting machine should become disabled or in 
the event a person presents himself to vote by triplicate 
registration affidavit when his name does not appear in 
the registration book. 1953-54 Op. Att'y Gen. No. 54-5920 
(opinion rendered under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
dur. 2d Elections § 335. 

29 C.J.S. Elections §§ 153, 155. 


1-10-6. Ballots; name to be printed; similar names; names not to be 


printed. 


A. Inthe preparation of ballots for a statewide election, the candidate's name shall be printed 
on the ballot as it appears on the candidate's certificate of registration that is on file in the county 
clerk's office on the day the secretary of state issues the proclamation for that election; provided 


that: 


(1) the last name printed on the ballot shall match the candidate's legal last name; 

(2) academic, honorific and elected titles shall not be printed;. 

(3) periods after initials shall not be printed; 

(4) punctuation common to names, other than a period, shall be printed as it appears on 


the candidate's certificate of registration; and 


(5). only letters and punctuation used in roman typefaces shall be printed. 

B. If it appears that the names of two or more candidates for any office to be voted on at the 
election are the same or are so similar as to tend to confuse the voter as to the candidates’ identi- 
ties, the occupation and, if further differentiation is necessary, the year of birth, of each such can- 
didate shall be printed immediately under the candidate's name on the ballot. 

C. A candidate's name shall not be printed on the ballot if at least seventy days before a gen- 
eral election, sixty-three days before a primary election or regular local election or seven days after 
the filing day for declarations of candidacy for any other election: 

(1) the candidate files with the proper filing officer a signed and notarized statement of 


withdrawal as a candidate in that election; 
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(2) ajudicial determination is made that the candidate does not qualify to be a candidate 
for the office sought; . 

(8) the voter registration of the candidate is eee by the candidate in such manner that 
the candidate does not qualify to be a candidate for the office sought; or 

(4) the voter registration of the candidate is canceled for any reason provided in Chap: 
ter 1, Article 4 NMSA 1978. 


History: 1953 Comp., § 3-10-11.6, enacted by Laws ANNOTATIONS 


1977, ch. 222, § 29; 1979, ch. 378, § 12; 1981, ch. 148, § Purpose of "slmilar.aame')stetute 4s taxprevent 

Tt ch. 314, § 52; 1993, ch. 316, § 52; 2019, ch. 212, voter confusion. 1963-64 Op. Att'y Gen. No. 64-25. 

; ah ae ballots, Section is remedial i in nature and should receive lib- 

sea ae ea uae area gel contraction 1968-64 Op Atty Gea No 8825. 
The 2019 amendment, effective April 3, 2019, pro- On same ballot but different offices. — When two 


or more candidates for different offices. but whose names 
will appear on the same ballot are the same or are so simi- 
lar as to tend to confuse the voter as to their identity, the 
occupation and address of each such candidate is to be 
printed under such candidate's name on the ballot. 1963- 
64 Op. Att'y Gen. No. 64-25, , 

Same ballot and same office, — When two or more 


vided certain items that should, and items that should 
not, be on the ballot, provided additional criteria to dif- 
ferentiate candidates with similar names, and provided 
certain circumstances when a candidate's name should 
not be printed on the ballot; in the section heading, de- 
leted "candidates with", added "names not to be printed"; 


in Subsection A, after "preparation. of ballots",.added 
"for a statewide election", and added. Paragraphs A(1) candidates with the same or similar names are running 
through A(5); in Subsection B, after "occupation and,", for either the same or different offices and whose names 


deleted "post office address" and added "if further dif- we vi eid silos eid bal the Siuapian ea addisys 
M, of each candidate for the office or offices involved is to be 
Sopot necessarydthe. yeas of birth 3 And Added printed on.the ballot. 1963-64 Op, Att'y Gen. No. 64-25. 


The 1993 amendment, ‘effective June 18, 1993, substi- Present principal occupation. — The occupation 
tuted " A cihithte ta" tas "affidavit" i in Siibasction A and made which is to be listed on the ballot is the candidate's present 


a minor stylistic change in Subsection B. principal occupation. 1963-64 Op. Att'y Gen, No. 64-25. 


1-10-7. Ballots; name shall appear but once; exceptions. 


A. Ina primary or general election, no candidate's name shall appear more baat once on 1 the 
ballot, except in the case of a candidate who is also a candidate for president or vice president of 
the United States. 

B. Ina regular local election, a candidate's name: 

(1) shall not appear more than once to be elected to any position with the same local gov- 
ernment; and 

(2) may appear more than once to be elected to any position with different local govern- 
ments. 


History: 1953 Comp., § 3-10-11 7, enacted by Laws. . designation". and added "except i in the case of a candidate 


1977, ch. 222, § 30; 1979, ch. 378, § 13; 1981, ch. 143, § who is also a candidate for president or vice president of 
8; 2019, ch. 212, § 102, the United States."; and added Subsection B. 


The 2019 amendshent, effective re 3, 2019, revised 
provisions related to names appearing on a ballot, and 
added a separate provision applicable to regular local elec- 
tions; in the section heading, added "exceptions"; deleted 
"Except in the case of a candidate for United States sen- 


ate or United States representative who is also a candi- (D.N.M. 1980) (decided prior to 1981 amendment) 

date for president or vice president of the United States"; Running as independent in succeeding aloction 
in Subsection A, added "In a primary or general election", not prevented. — Section 1-8-19 NMSA 1978 and this 
and after "once on the ballot", deleted "Whenever a per- “gection do not prevent an unsuccessful party primary can- 
son is, with his knowledge and consent, a candidate at any didate from running as an independent in the succeeding 
nominating convention or primary for nomination as the general election. Anderson v. Hooper, 498 F. Supp. 898 
candidate of any political party for any office to be voted (D.N.M. 1980)(decided prior + 1981 Lh hth) ; 
on at the election to be held next after such convention Section dock net apply to presidential primary 
or primary, his name shall not be printed on the ballot at and does not prevent placement of candidate's name on 
such election except in the column under the party name general election ballot, Anderson v. Hooper, 498 F. Supp. 


and emblem of the party designated on his declaration 898 (D.N.M. 1980)(decided prior to 1981 amendment). 
of candidacy or statement of candidacy for convention 


ANNOTATIONS 


Intent of section is to prevent party switching 
after an unsuccessful primary bid in order to run in the 
general election. Anderson v. Hooper, 498 F. Supp. 898 
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1-10-7.1 BALLOTS AND BALLOT LABELS 1-10-8 


1-10-7.1. Repealed. 


Repeals, — Laws 2011, ch. 187, § 110 repealed 1-10-7.1 effective July 1, 2011. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1997, ch. 93, § 1, relating the 2010 NMSA 1978 on NMOneSource.com. 
to removal of names of deceased candidates from ballots, 


1-10-8, Ballots; order of offices and ballot questions. 


A. In the year in which the president of the United States is elected, the ballot in a primary 
election and general election shall contain, when applicable, partisan‘ offices to be voted on in the 
following order: 

(1) ina presidential primary, president; . 
(2) ina general election, president and vice president as a ticket; 
(3) United States senator; 
(4) United States representative; 
(5) state senator; 
(6) state representative; 
‘(7) supreme court; 
(8) court of appeals; 

(9) public regulation commission districts with odd-numbered designations: 
(10) public education commission districts with odd-numbered’ deSIER ALONE, 
(11) ‘district court; 

(12) metropolitan court; 

(13) county clerk; 
(14) county treasurer; and : 

“(15) county commission districts and positions with odd-numbered designations. 

B. In the year in which the governor is elected, the ballot in a primary election and general 
election shall contain, when applicable, partisan offices to be voted on in the following order: 

(1) United States senator; 
(2) United States representative; 
(8) in a major political party primary, governor; 
_(4) ina major political party primary, lieutenant governor; 
(5) in a general election, governor and lieutenant governor as a ticket; 
(6) secretary of state; 
(7) ‘attorney general; 
(8) state auditor; 
(9) state treasurer; 
(10) commissioner of public lands; 
(11) ‘state representative; 
(12) supreme court; 
(13) ‘court of appeals; 
(14) public regulation commission districts with even-numbered designations; 
(15) public education commission districts with even-numbered designations; 

(16) | district court; . 7 
(17). district attorney; . 
(18) metropolitan court; ' 
(19), magistrate court; 
(20) county sheriff; 

(21) county assessor; 

(22) county commission districts and positions with even-numbered designations; and 
(23). probate judge. 

C.° The ballot in a regular local election shall contain, when applicable, Hcnepetidar: offices to 
be voted on in the following order: 

(1) municipal, with elective executive officers listed prs) governing board members listed 
second and judicial officers listed third; © 
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1-10-8 ELECTIONS 1-10-8 


(2) board of education of a school district; 

(8) community college, branch community college, technical and vocational institute dis- 
trict or learning center district; and 

(4) special districts listed in order by voting population of each special district, with the 
most populous listed first and the least populous listed last. 

D. The ballot in a statewide election shall contain, when applicable, nonpartisan judicial reten- 
tion and in a statewide or special election, when applicable, ballot questions to be voted on in the 
following order, unless a different order is prescribed by the secretary of state: 

(1) judicial retention; 

(2) proposed state constiranonal amendments; 

(3) other state ballot questions; 

(4) county ballot questions; and 

(5) local government ballot questions listed in the same order as the list of local govern- 
ments in Subsection C of this section. 

EK. When multiple positions for the same nonjudicial office are fered on the same ballot and 
each position is to be elected individually: 

(1) offices designated by district number shall appear on the ballot in ascending numerical 
order of the districts; : 

(2) offices not designated by district number shall appear on the ballot in ascending nu- 
merical order of the position; provided that the secretary of state shall numerically designate the 
positions on the ballot as "position one", "position two" and such additional consecutively num- 
bered positions as are necessary, and only one member shall be elected for each position; and 

(3) whenever two or more positions for the same office are to be elected to represent the 
same area with terms of different lengths of time, the secretary of state shall first group the of- 
fices with the shorter length of time and shall designate each position with "for a term expiring 

" specifying the date the term expires. 

F. When rraaate positions for the same judicial office are listed on the same ballot and each 
position is to be elected or voted on individually: 

(1) district, metropolitan and magistrate court positions, either for partisan election or rifor 
nonpartisan judicial retention, shall appear on the ballot in ascending numerical order of the divi- 
sion number assigned to each position; 

(2) supreme court and court of appeals for partisan election shall appear on the ballot in 
ascending numerical order of the position number designated by the secretary of state for that elec- 
tion, based on the date of the vacancy causing the position to be listed on the ballot; provided that if 
multiple vacancies occurred on the same day, the positions shall appear on the ballot based on the 
order of seniority of the justice or judge who vacated the position, with the highest seniority listed 
first; and 

(3) supreme court and court of appeals for nonpartisan judicial retention shall appear on 
the ballot in ascending numerical order of the position number designated by the secretary of state 
for that election, based on the seniority of the justice or judge seeking retention, with the highest 
seniority listed first. 


History: 1953 Comp., § 3-10-11.8, enacted by Laws 2024 only as required to align offices and positions to the 
1977, ch. 222, § 31; 1991, ch. 105, § 17; 2011, ch. 56, § 1; offices listed for election in Section 1-10-8 NMSA 1978; 
2015, ch. 145, § 58; 1978 Comp., § 1-10-8, repealed and provided that where one member of a local governing 
reenacted by Laws 2019, ch. 212, § 103. body must receive an extended term pursuant to this 

Repeals and reenactments. — Laws 2019, ch, 212, section, the secretary of state’ shall have the, members 
§ 103 repealed former 1-10-8 NMSA 1978 and enacted a whose terms expire the same year draw lots to make the 
new section effective April 3, 2019. determination. 

Temporary provisions. — Laws 2019, ch. 212, § The 2015 amendment, effective..July 1, 2015, 
281 provided that the secretary of state shall ensure amended the order in which offices are to be placed on a 
that the public regulation commission, public education ballot in primary and general elections; in Subsection D, 
commission, magistrate judges and county officers are deleted ‘candidates for" and added "non-judicial", and af- 
aligned with the offices listed for election in Section 1- ter "large, in", added "the"; in Subsection G, after "other", 
10-8 NMSA 1978. The secretary of state shall provide a deleted "district candidates" and added "districted of. 
process to renumber district numbers so that offices are fices"; in Subsection H, deleted "metropolitan and magis- 
aligned with the offices listed for election in Section 1- trate judges” and added "judicial offices in partisan con- 
10-8 NMSA 1978 and, where necessary, shall provide tests, in the order prescribed by the secretary of state"; 
for an extended term to the general election in 2022 or in Subsection O, deleted "other issues as" and added "in 
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1-10-8 BALLOTS AND BALLOT LABELS 1-10-8 


the order"; and added Paragraphs (1) through (3) of Sub- ANNOTATIONS .. 
section O, : Aj 3 : i 

The 2011 amendment, effective July 1, 2011, elimi- ’ Order declaration of candidacy filed. — All candidates 
nated the position of county surveyor. for legislative, judicial district, county and precinct, offices are 


The 1991 amendment, effective April 2, 1991, rewrote | to appear on the ballot for a particular office in the order in 
this section to the anne that a detailed comparison which they filed a declaration of candidacy. 1963-64 Op. Att'y 
would be impracticable, Gen. No. 64-18 (opinion rendered under former law). 


1-10-8. Ballots; order of offices and ballot questions. ‘be 
January 1, 2023.) 


A. In the year in which the president of the United States is elected, the ballot in a primary 
election and general election shall contain, when yin aeigtie partisan offices to be voted on in the 
following order: 

(1) ina presidential primary, president 
(2) in a general election, president and vice president as a ticket; 
(3) United States senator; 
(4). United States representative; 
(5) state senator; 
(6). state representative; 
(7)... supreme court; 
(8); court of appeals; 
(9) public education commission districts with odd-numbered ceeralennge 
(10). district court; 
(11).. metropolitan court; 
(12) county clerk; 
(13) county treasurer; and 
(14) ‘county commission districts and positions with odd-numbered designations. 

ae In the year in which the governor is elected, the ballot in a primary election and general elec- 

tion shall contain, when applicable, partisan offices to be voted on in the fothanueinene order: 
~. (1) United States senator; 

(2) United States representative; 

(3) in.@ major political party primary, governor; 

(4). in amajor political party primary, lieutenant governor; 

(5), ina general election, governor and tautengni governor as aticket; 
(6) . secretary of state; 

(7) attorney general; yi) 

(8). state auditor; 

(9) .state treasurer; . 120 

(10). commissioner of public lands; rt 
(11) _ state representative; 
(12) supreme court; 
(13) court of appeals; 
(14) public education commission districts uth even- hd RBIEd Walzer 
(15). district court;. 
(16) district attorney; 

(17) metropolitan court; 
(18) magistrate court; 
(19) county sheriff; 
(20) county assessor; 
(21). county commission districts and Positions with even-numbered designations; and 
(22) probate judge. 

C.... The ballot in a regular local election shall.contain, when pantiea bier nenRAtpaen offices to be 
voted on in the following order; 

(L) municipal, with elective executive officers listed first, Ober board members listed 
second and judicial officers listed third; 
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1-10-8.1 ELECTIONS 1-10-8.1 

(2) board of education of a school district; 

(3) community college, branch community college, technical and vocational institute dis- 
trict or learning center district; and 

(4) special districts listed in order by voting population of each special district, with: the 
most populous listed first and the least populous listed last. 

D. The ballot in a statewide election shall contain, when applicable, nonpartisan judicial reten- 
tion and in a statewide or special election, when applicable, ballot questions to be voted on in the 
following order, unless a different order is prescribed by the secretary of state: 

(1) judicial retention; 

(2) proposed state constitutional amendments; 

(3) other state ballot questions; ' 

(4) county ballot questions; and 

(5) local government ballot questions lated in the same order as the list of local govern- 
ments in Subsection C of this section. 

E. When multiple positions for the same nonjudicial office are listed on the same ballot and each 
position is to be elected individually: 

(1) offices designated by district number shall appear‘on the ballot in aacending numerical 
order of the districts; 

(2) offices not designated by district number shall appear on the ballot in ascending nu- 
merical order of the position; provided that the secretary of state shall numerically designate the 
positions on the ballot as "position one", "position two" and such additional consecutively numbered 
positions as are necessary, and only one member shall be elected for each position; and . 

(3) whenever two or more positions for the same office are to be elected to represent the same 
area with terms of different lengths of time, the secretary of state shall first group the offices with 
the shorter length of time and shall designate each position with "for a term seri ___", specify- 
ing the date the term expires. 

F. When multiple positions for the same judicial office are listed on the same ballot and each | 
position is to be elected or voted on individually: 

(1) district, metropolitan and magistrate court positions, either for partisan election or for 
nonpartisan judicial retention, shall appear on the ballot in ascending macepehicae order of the divi- 
sion number assigned to each position; 

(2) supreme court and court of appeals for partisan election shall appear on the ballot in as- 
~ cending numerical order of the position number designated by the secretary of state for that election, 
based on the date of the vacancy causing the position to be listed on the ballot; provided that if mul- 
tiple vacancies occurred on the same day, the positions shall appear on the ballot based on the order 
of seniority of the justice or judge who vacated the position, with the highest seniority listed first; and 

(3) supreme court and court of appeals for nonpartisan judicial retention shall appear on 
the ballot in ascending numerical order of the position number designated by the secretary of state 
for that election, based on the seniority of the justice or judge seeking Asiasdiaeusic with the highest 
seniority listed first. 


History: 1953 Comp., § 3-10-11.8, enacted by Laws 
1977, ch. 222, § 31; 1991, ch. 105, § 17; 2011, ch. 56, § 1; 
2015, ch. 145, § 58; 1978 Comp., § 1-10-8, repealed and 
reenacted by Laws 2019, ch. 212, § 103; 2020, ch. 9, § 8. 

Contingent effective date. — Laws 2020, ch. 9, § 8 
amended 1-10-8 NMSA 1978, effective January 1, 2023, 
contingent upon the adoption of Laws 2019, SJC/SRC/ 
SJR Nos, 1 and 4, Constitutional Amendment 1, at the 
general election held on November 3, 2020. Constitutional 


Amendment 1 was adopted by a vote of 445,655 for and 
355,471 against. 

The 2020 amendment, effective January i, 2023, 
removed the public regulation commission from the order 
of how candidates are required to appear on the ballot; in . 
Subsection A, deleted Paragraph (9) and redesignated the 
succeeding paragraphs accordingly; and in Subsection B, 
deleted Paragraph (14) and redesignated the succeeding 
paragraphs accordingly. © 


1-10-8.1. Ballots; order of candidate names; party position on ballot. 


A. Except as provided in this section, the order of candidates for the same office in a statewide 
election shall be determined using a Papdopucalion method Pe by rule Rate on candidate 


name or determined by lot. 
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1-10-9 BALLOTS AND BALLOT LABELS 1-10-10 
B. Ina general election, the order of candidates for the same office shall be determined using a 
randomization method provided by rule based on political party or candidate name or determined 
by lot. , “sy 
« C. Candidates designated and certified by state convention pursuant to Section 1-8-21.1 NMSA 
1978 shall be placed on the respective political party primary ballot before other candidates for the 
same office in descending order of the vote received at the applicable state convention; provided that 
the order of names on the respective political party primary ballot of two or more candidates receiv- 
ing an equal number of votes for designation by convention for the same office shall be determined 
using a randomization method provided by rule based on candidate name or determined by lot. 


History: Laws 1981, ch. 166, § 1; 1985, ch. 207, § 22; 
1991, ch. 105, § 18; 2009, ch. 150, § 13; 2019, ch. 212, § 
104. 

Cross references. — For position of names and offices 
on ballots, see 1-10-3 and 1-10-8 NMSA 1978. 

For errors and omissions, see 1-10-9 NMSA 1978. >> 

The 2019 amendment, effective April 3, 2019, com- 
pletely rewrote the section; in the section heading, deleted 
"General election" and added "Ballots; order of candidate 
names"; and deleted former Subsections A through D and 
added new Subsections A through C. 

The 2009 amendment, effective June 19, 2009, in 
Subsection A, after "position on the", deleted "voting ma- 
chines, emergency paper ballots and absentee"; deleted 
former Subsection B, which provided for the order of pref- 
erence of major political parties; deleted former Subsec- 
tion C, which provided for the preference of minor political 
parties; deleted former Subsection D, which provided that 
when lever voting machines are used, the sample ballot 
must reflect the actual positioning of parties on the vot- 
ing machine; in Subsection B, after "printed on the bal- 
lot", deleted "sheet or ballot card"; and in Subsection C, 


after "When", deleted "emergency"; after "paper ballots”, 
deleted "and absentee ballots"; and after "they appear on", 
deleted "the voting machine" and added. "all ballots". 

The 1991 amendment, effective April 2, 1991, substi- 
tuted "position" for "rotation" in the section heading. 


ANNOTATIONS 


Compiler's notes. — Emmons y. Hooper, No, Civ.-78- 
404C (D.N.M., filed July 6, 1979), declared that the former 
practice by the secretary of state of placing the majority 
party's candidates on the top line of the ballot in every 
general election discriminated against candidates of non- 
majority parties and against those voting for such can- 
didates, thus violating the fourteenth amendment of the 
United States Constitution. Emmons v. Hooper, No. Civ.- 
78-404C (D,N.M., filed July 27, 1979), found the secretary 
of state's proposed plan, used until the enactment of this 
section, to eliminate intentional or purposeful discrimina- 
tion sufficiently corrective. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections § 300 et seq. 

29 C.J.S. Elections §§ 158; 159. 


1-10-9. Ballots; errors and omissions. 


A. If an error or omission has occurred in the printed ballot, the district court, upon petition 
of any voter, may order the county clerk to forthwith correct the error or supply the omission, or 
immediately show cause why the error should not be corrected or the omission should not be sup- 
plied. . 

B. If any error occurs in the printing on the ballot of the name of any candidate or in the des- 
ignation of the office for which he is nominated, the ballot shall nevertheless be counted for such 
candidate for the office for which he was nominated as shown by the certificate of nomination. 


History: 1953 Comp., § 3-10-18, enacted by Laws 
1969, ch. 240, § 208. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections § 316. 
29 C.J.S. Elections § 173. 


1-10-10. Ballots; sample. 


A. The county clerk shall make available in both English and Spanish a number of sample 
ballots in a quantity and in a printed or electronic format as prescribed by the secretary of state. 

B. The sample ballots shall be the same in all respects as the official ballots, except that, if 
printed, they shall be printed on colored paper and shall not contain the facsimile signature of the 
county clerk or any endorsement on the back thereof. Each sample ballot shall be marked in large 
black capital letters, "SAMPLE BALLOT". 

C. Printed sample ballots shall be made available in reasonable quantities to all interested 
persons at the county clerk's office, in each polling place and on the county's web site, if the county 
maintains a web site. 
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History: 1953 Comp., § 3-10-14, enacted by Laws 
1969, ch. 240, § 209; 1971, ch, 317, § 18; 1977, ch. 124, § 
4; 1985, ch. 207, § 23; 2015, ch. 145, § 59. 

The 2015 amendment, effective July 1, 2015, provided 


that the county clerk shall make available a number of) 


sample ballots in a quantity and format prescribed by the 
secretary of state and shall make the sample ballots avail- 
able at the county clerk's office, in each polling place and 


on the county's web site, if the county maintains a web; 


site; in Subsection A, deleted "At the time of printing the 
official ballots", after "county clerk shall", deleted "cause 


1-10-11. Sample ballots; penalty. 


ELECTIONS ~ 


1-10-13 


to be printed" and- added "make available", after "in a 


quantity", deleted ;"equal to ten percent of the number of 


voters in each precinct" and added “and in a printed or 
electronic format as prescribed by the secretary of state"; 
in Subsection B, after “except that," added "if printed"; in 
Subsection C, added "Printed", after "interested persons", 

deleted "for distribution to the voters within the appro- 
priate precincts." and added "at the county clerk's office, 
in each polling place:and on the county's: website; if the 
county maintains a web site"; and deleted Subsection D. 


The county clerk shall provide at least four sample ballots for use in each precinct. Two of the 
sample ballots shall be displayed for public inspection on the outside of the polling place and two 
on the inside. The sample ballots shall be displayed throughout election day. It is a petty misde- 


meanor for any person to deface, alter, remove or in any way destroy the sample ballots displayed 
for public inspection at the polling place during the hours the election is being conducted. ._ 


History: 1953 Comp., § 3-10-15, enacted by Laws 
1969, ch. 240, § 210; 1977, ch. 124, § 5; 1981, ch. 1438, § 
4; 2009, ch. 150, § 14. 

Cross references. — For offenses and penalties, see 1- 
20-1 NMSA 1978 et seq, 


The 2009 amendment, effective June 19, 2009, deleted 
former Subsection A, which required the county clerk to 
provide sample ballots that show the entire front of the 
voting machine. 


1-10-12. Paper ballots; general requirements. 


Paper ballots shall: 

be numbered consecutively; 

be uniform in size; 

be printed on good quality white paper; 
be printed in plain black type; 


ROOD 


History: 1953 Comp., § 3-12-78, enacted by Laws 
1977, ch, 222, § 47; 1987, ch. 249, § 39; 1991, ch. 105, § 
34; § 1-12-44 NMSA 1978, recompiled and amended 
as § 1-10-12 NMSA 1978 by Laws 2009, ch. 150, § 10. 

Recompilations. — Laws 2009, ch, 150, § 10 recom- 
piled former 1-12-44 NMSA 1978 as 1-10-12 NMSA 1978, 
effective June 19, 2009. 

The 2009 amendment, effective June 19, 2009, at the 
beginning of the sentence, before "Paper ballots", deleted 
"Emergency" and after "Paper ballots", deleted "used in 
the primary and general elections"; in Subsection A, de- 
leted language that provided for the numbering of bal- 
lots beginning with precinct one; deleted former Subsec- 
tion E, which required all words, phrases and the name 
of candidates to be printed in their proper places; in Sub- 
section E, after "have the", deleted "legislative district, 
commissioner district and", and after "printed on each", 
deleted "emergency"; and added Subsection EF 


ANNOTATIONS 


The legislature did not delegate to the secretary | 


of state the authority to reinstate straight-ticket 


1-10-13. Ballots; write-in candidates. 


have the precinct numbers printed on each paper ballot; and 
be in the form prescribed by the secretary of state. 


voting in New Mexico. — Where the New Mexico sec- 
retary of state sought to reinstate straight-ticket voting 
in the November 2018 general election, and where peti- 
tioners, a coalition of voters, political parties, and political 


_organizations, filed a petition for writ of mandamus re- 
‘questing an order prohibiting the secretary of state from 


further efforts to reinstate the straight-ticket option on 
the grounds that she does not possess the authority to'do 
so, the writ of mandamus was issued because N,M. Const., 
Art. VII, § 1(B) gives the legislature plenary authority 
over elections, an authority which cannot be delegated 
and which is limited only by the New Mexico constitu- 
tion. Moreover, the history of straight-ticket voting in New 
Mexico indicates that the legislature never delegated or 
attempted to delegate to the secretary of state the author- 
ity to decide whether straight ticket voting shall be an op- 
tion to voters in general elections, and 1-10-12(F) NMSA 


1978, which gives the secretary of state the authority to 


prescribe the form of the ballot; was never intended to 
authorize the secretary of state to: decide questions re- 
lated to straight-ticket voting. Unite New Mexico v, Oliver, 
2019-NMSC-009. 


When a write-in candidate has been qualified by the proper filing officer pain uleers to the Elec: 


tion Code: 
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NOTICES, PREPARATION FOR ELECTIONS AND ELECTION SUPPLIES 1-11-1 


A. aspace for entering the name of the write-in candidate shall: be clearly designated by the use 
of the heading "Declared Write-in Candidate" after the listing of other candidates for that office; and 
_.B. the write-in candidate's name shall not be pre-printed on the ballot, nor displayed or other- 
Wise provided in any polling place by any election official or member of an election board. 


History: 1953 Comp., § 3-12-81, enacted by, Laws 
1977, ch, 222, §.50; § 1-12-47 NMSA 1978, recompiled 
and amended as § 1-10-13 NMSA 1978 by Laws 2009, 
ch. 150, §.11; 2019, ch. 212, § 105, 

Recompilations. LAWS 2009, ch. 150,.§ 11 recom- 
piled former 1-12-47 NMSA 1978 as 1-10-13 NMSA 1978, 
effective June 19, 2009. 

The 2019 amendment, effective April 3, 2019, pro- 
vided that the names of write-in candidates shall not be 
pre-printed on the ballot; in the introductory clause, after 


"has been", deleted "certified" and added "qualified by the 
proper filing officer;.in Subsection A, added "Declared" 
preceding "Write-in Candidate"; and added Subsection B. 

The 2009 amendment, effective June 19, 2009, at the 
beginning of the sentence, deleted "Where space is al- 
lowed on an emergency paper ballot" and added "When 
a write-in candidate has been certified pursuant to the 
Election Code, a space"; and after "Write-in Candidate", 
added “after the listing of other candidates for that office". 


1-10-14. Paper ballots; election supplies. 


The secretary of state shall provide for the procurement of paper ballot election supplies. 


History: 1953 Comp., § 3-12-83, enacted by Laws 
1977, ch. 222, § 52; § 1-12-49 NMSA 1978, recompiled 
and amended as § 1-10-14 NMSA 1978 by Laws 2009, 
ch. 150, § 12. 


Recompilations. — Laws 2009, ch: 150, § 12 recom- 
piled 1-12-49 NMSA 1978 as 1-10-14 NMSA 1978, effec- 


| tive June 19, 2009. 


The 2009 amendment, effective June 19, 2009, after 
"procurement of", deleted "emergency". 


ARTICLE 10A 


Ballot Positioning 
(Repealéd He Laws 1994, ch. 3, : 2.) 


1-10A-1 to 1-10A-3. Repealed. 


Repeals. — Laws 1994, ch. 3, § 2, repealed 1-10A-1 
through 1-10A-3 NMSA 1978, as enacted by Laws 1988, 
ch. 17, 88 1 through 3, the Ballot Positioning Act, effective 


January 31, 1994. For provisions of former sections, see 
the 1993 NMSA 1978'on NMOneSource.com. 


eh decrees decile vd MG el stn 


Notices, Preparation for Elections and Election Supplies 


ec. : % 

1, Notice of election. 

2. Notice of election; contents. 

8. Notice of election; publication; posting. 

4, Notice of election; errors and omissions. 
5. Voting device; preparation; certification. 
-6,, Voting machines; manner of preparing. 
6.1, Electronic voting machines; testing. 

7. Voting machine; certificate of preparation. 
8. Voting machines: notice of sealing. 

9.. Repealed. 

10. Voting machines; objections to use. 

11, Election supplies; voting machines; delivery. 


Si 
1- 
1- 
1- 
1- 
1- 
1- 
1- 
1- 
1- 
1- 
1- 
1- 
1-11-12. Repealed. 


11- 
11- 
11- 
11- 
11- 
11 
11- 
11- 
11- 
11- 
11- 
11- 
11- 


1-11-1. Notice of election. 


Sec. 
1-11-12.1. Replealsd: 
1-11-13. Index of voters. 
1-11-14. Tally sheets and statements of canvass; 
b preparation. 
1-11-15. Signature rosters; checklist of registered voters; 
tally sheets; form: 
1-11-16. Signature roster certificates; checklist of reg- 
ile istered voter's certificates; precinct board 
[election board] member's oath. 
1-11-17. Repealed. 
1-11-18. Election supplies. 
1-11-19. Costs of elections; local aléstion assessment; 
election fund established. 


The county clerk shall, at least twenty-one days prior to a statewide election, give notice of the 


election. 
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History: 1953. Comp., § 3-11-1, enacted by Laws statutory period had elapsed. Board of Educ. v. Citizens' 
1969, ch. 240, § 211; 2019, ch, 212, '§ 106. _ Nat'l Bank, 1917-NMSC-059, 23 N.M. 205, 167 P, 715. 

Cross references. — For notice of referendum arts Constitutional amendments must be set forth in 
tion, see 1-17-14 NMSA 1978. full in election proclamation published by the board 

For date for holding general elections, see: N.M; Const., of county;commissioners. 1955-56 Op. Att'y Gen. No, 55- 
art. XX, § 6. 6181 (opinion rendered under former law). 

The 2019 amendment, effective April 3, 2019, in- Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
creased the amount of notice that the county clerk must Jur, 2d Rlectiona § 289 et seq. 
give for a statewide election; and after "at least", deleted Injunction against holding of election, 70 A.L.R. 733. 
"twelve" and added twenty- -one", and after "prior to", de- Statutory provision as to manner and time of notice of 
leted "any county or" and added "a Nal" special election as mandatory or directory, 119 A.L.R. 661. 

Validity of public election as affected by fact that it was 
ANNOTATIONS held at time other than that fixed by law, 121 A.L.R. 987. 


Notice of election to fill vacancy in office at general elec- 
tion, 158 A.L.R, 1184: 
29 C.J.S. Elections §§ 71 to 75. 


Provisions directory. — Former statute (Code 1915, § 
1977) relating to notice of election was directory, and no- 
tice was sufficient though first insertion was made after 


1-11-2. Notice of election; contents. 


The notice of election shall, as applicable: 
A. give notice of the election; 
B. set forth the purpose of the election; 
C. list the ballot question or questions to be voted on by voters of any precinct ‘of the county 
other than those questions that have been published by the secretary of state; 
D. list the final day and time when absentee or mailed ballots will be accepted by the county 
clerk; and 
E. for a statewide election: 
(1) list the offices to be filled by voters of any erate of the county; 
(2) list all qualified candidates for those offices whose names shall appear on the ballot 
and, except in the case of a regular local election, list their party affiliation; 
(3) list all qualified candidates for nonpartisan judicial retention; 
(4) list all qualified declared write-in candidates for each of the offices to be filled; and 
(5) give the address or location and the hours of operation where the election is to be held 


at: 
(a) the office of the county clerk; 
(b) each alternate voting location and mobile alternate voting location; and — 
(c) each election day polling place. 

History: 1953 Comp., § 3-11-2, enacted by Laws ©. The 2011 amendment, effective July 1, 2011, required 
1969, ch. 240, § 212; 1991, ch. 105, § 19; 2011, ch. 187, § ” the proclamation to list the party affiliation of all candi- 
73; 2019, ch. 212, § 107. dates, all candidates for judicial retention, write-in candi- 

Cross references. — For contents of notice when pre- , dates without their party affiliation, polling locations, and 
cincts have been consolidated, see 1-3-4 NMSA 1978. alternate voting locations. ° 

The 2019 amendment, effective April 3, 2019, revised The 1991 amendment, effective April 2, 1991, added 
the required contents of a notice of election; in the section Subsection E and redesignated former Subsections es and 
heading, added "Notice of election"; in the introductory F as Subsections F and G. 
clause, after "The", deleted "proclamation" and added "no- 
tice of election", and after "shall", added "as applicable"; « ANNOTATIONS 
added new Subsections C through E and redesignated for- Provisions of bection apply to prime: lobes on 
mer Subsections C through F as Paragraphs E(1) through 1941-42 Op. Att'y Gen. No. asa: eet Bg 


E(4), respectively; in Subsection E, Paragraph E(1), after 


filled", added "by voters ‘of any precinct of the county", in full in election proclamation published by the board 
in Paragraph E(2); after "qualified candidates", deleted of county daaninindloneds 1949- 50 Op. Att'y Gad. No. 49- 
"and" and added "for those offices whose names shall 5244, 

appear on the ballot and, except in the case of a regular Provisions do not apply to municipal board of educa- 
local election, list"; deleted former Subsection G and re- tion elections or to city elections. 1943-44 Op. Att'y Gen. 


Constitutional amendments must be set forth 


designated former Subsection H as Paragraph E(5); in No. 43-4220 
Paragraph K(5), after "location", deleted "of each polling ‘Am. dur, 2d. A.L.R. and CS, referent sen 
place and alternate voting location" and added "and the tae Od Wlestions 8§ 289, 293 
hours of operation", and added new Subparagraphs (5) 29 C.1.S. Elections § 7k iis 
(a) through E(5)(c)". coe 
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1-11-3 NOTICES, PREPARATION FOR ELECTIONS AND ELECTION SUPPLIES 1-11-5 


1-11-3. Notice of election; publication; posting. 


A. The notice of election shall be published at least once, not more than twenty-one nor less 
than seven days before election day. | 

B. The notice of election shall be published in a legal newspaper as provided in Section 14-11-2 
NMSA 1978. ) 

C. Ifno legal newspaper is published in the county, the notice of election shall be published i in 
a legal newspaper of general circulation’in the county. 

D. The county clerk shall post the notice of election beginning no fee than twenty days before 
the election. The county clerk shall also place on the county website the proclamation for the elec- 
tion or provide a link to the proclamation posted on the secretary of state's website. 

E. The notice of election shall be printed in English and Spanish. — 

F. The notice of election shall be broadcast on a radio station in the appropriate Native Ameri- 
can languages in those counties affected by the federal Voting Rights Act of 1965, as amended. 


History: 1953 Comp., § 3-11-3, enacted by Laws . ANNOTATIONS 
1969, ch. 240, § 213; 1977, ch. 124, § 6; 1991, ch. 105, § 
20; 2019, ch. 212, § 108. If no newspaper in county publishes in Spanish 
Cross references. — For publication defined, see 1-1- language, or if there are not as many as four newspa- 
14 NMSA 1978. \ >< pers of general circulation in the state that will publish 
For posting defined, see 1-1-15 NMSA 1978, © : the notices in Spanish, it.must be assumed that no legal 
For the federal Voting Rights Act of 1965, see 42 U.S.C. newspaper is published in compliance with this require- 
§ 1973 et seq. ment. Thus, the Spanish section should be published in 
The 2019 amendment, effective April 3, 2019, changed every newspaper in the county which will publish in the 


Spanish language. In the event no newspaper is published 
or circulated in that county which will handle the Span- 
ish publication, then the posting provision will be the only 
method by which the law can be complied with. 1955-56 
Op. Att'y, Gen. No; 56-6367 (opinion rendered under for- 


"proclamation" to "notice of election", and provided addi- 
tional duties for the county clerk regarding posting notice . | 
of an election; replaced each occurrence of "proclamation" 
with "notice of election" throughout the section; and in 
Subsection D, deleted "A copy of the proclamation shall 


b t blic buildings" th . mer law). 

of Calne Se ace padodded Lae im nder Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
The 1991 amendment, effective April 2, 1991, substi- Jur, 2d Elections §293, : 

tuted "14-11-2 NMSA 1978" for "10-2-2 NMS A 1953" in What is public place" within requirements as‘to post- 

Subsection B; added "In a public building" at the end of ing of notices, 90 A.L.R.2d 1210. 


Subsection D; and added Subsection F. 29 C.J.S, Elections § 74, 


1-11-4. Notice of election; errors and omissions. 


A. The county clerk may amend the notice of election between the time of its issuance and the 
day of election to provide for any corrections or to supply any omissions. 

‘B.. Upon petition of any voter that an error or omission has occurred in the notice of election, 
the district court may forthwith order the county clerk to correct the error or to supply the omis- 
sion or immediately show cause why the error should not be corrected or the omission should not 
be supplied. ! | : 


4 


History: 1953 Comp., § 3- 11-4, enacted by. Laws The 2019 amendment, effective April 38,2019, re- 
1969, ch. 240, § 214; mate ch. ge § 109. , aa placed each occurrence of "proclamation", with "notice of 
election" throughout the section. 


1-11-5. Voting device; preparation; certification. 


Forty-two days before the election, the county clerk may begin to prepare, inspect, certify and seal 
electronic voting machines that ‘are to be used in the election, and such preparation, inspection, cer- 
tification and sealing shall continue until all machines are prepared, inspected, certified and sealed. 


History: 1953 Comp., § 8-11-6, enacted by Laws The 2011 amendment, effective July 1, 2011, required 
1969, ch. 240, § 215; 1981, ch. 137, § 1; 1985, ch. 207, § — ~~ county clerks to certify electronic voting machines and to 
24; 2011, ch. 137, § 74. © perform their duties under shi section forty-two days be- 

Cross references. — For manner of preparing voting fore the election. ' . 


machine, see 1-11-6 NMSA 1978. 
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1-11-6 ELECTIONS 1-11-7 


ANNOTATIONS 


Clerk may seal machines anywhere after notifying 
required persons. — The county clerk may reset or seal 
the machines at the courthouse or any place where the ma- 
chines are stored or at the polling place so long as the re- 
quired persons are present, or have been properly notified, 


when such resetting and sealing occurs. 1953-54 Op. Att'y 
Gen. No. 54-5958 (opinion rendered under former law). 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections § 365. 
29 C.J.S. Elections § 203. 


1-11-6. Voting machines; manner of preparing. 


When preparing, inspecting and sealing voting machines, the county clerk shall: 
A. certify to the secretary of state and the county chair of each political party participating i in 
the election the type and serial number of each voting machine intended to be used in each polling 


location, by precinct number, where applicable; 


B. prepare, in the presence of those persons entitled to be present, the electronic voting ma- 


chines for the election as follows: 


(1) all public, candidate and question counters shall be set at zero; 
(2) each such counter shall be tested for accuracy by casting votes upon it until it correctly 


registers each vote cast; 


(3). each such counter shall be reset at zero and the voting machine shall be immediately 
sealed with a numbered metal seal so as to prevent operation of the machine or its registering 


counters without breaking the seal; and 


(4) on the certificate for that voting machine there shall be recorded: 


(a) the number on the seal; and 


(b) the reading shown on the protective counter; and 
C. seal and retain the logic and accuracy test printout, known as the internal audit trail, until 
it may be disposed of pursuant to Section 1-12-69 NMSA 1978. 


History: 1953 Comp., § 3-11-7, enacted by Laws 
1969, ch. 240, § 216; 1985, ch. 207, § 25; 1989, ch. 392, § 
21; 2011, ch. 187, § 75. 

Cross references. — For challengers, inspection of 
voting machines, see 1-2-23 NMSA 1978. 


For watchers, inspection of voting machines, see 1-2-29 
NMSA 1978. 
The 2011 amendment, effective July 1, 2011, required 


- county clerks to seal and retain the logic and accuracy test 


printout until it may be disposed of pursuant to Section 1- 
12-69 NMSA 1978. 


1-11-6.1. Electronic voting machines; testing. 


All programming of vote tabulating machines shall be tested under the supervision of the county 
clerk. The machines shall be programmed so that votes will be counted in accordance with the 


specifications for electronic voting machines. 


History: 1978 Comp., § 1-11-6.1, enacted by Laws 
1985, ch. 207, § 26; 1991, ch. 105, § 21; 2011, ch. 137, 
§ 76. 

The 2011 amendment, effective July 1, 2011, elimi- 
nated the requirement that county clerks test electronic 
voting machines ten days before the election and retain 
the logic and accuracy test printout; and eliminated the 
requirement that all counters be set at zero and sealed 
after they are tested. 


The 1991 amendment, effective April 2, 1991, in Sub- 
section A, substituted “logic and accuracy test printout, 
known as the internal audit trail" for "test cards and re- 
sults of the test" in the third senterice and "test ballots 
used in the marksense voting machines" for "test cards 
used in the electronic vote tabulating machines” in the 
fourth sentence. 


1-11-7. Voting machine; certificate of preparation. 


Immediately after each electronic voting machine has been prepared for the election, the county 
clerk shall prepare a written certificate, which shall be filed in the county clerk's office. A copy of 
the certificate shall be posted on the voting machine, and one copy shall be forwarded to the secre- 
tary of state. The certificate shall show the serial number for the voting machine, whether or not 
the machine has all of its public counters set at zero and whether or not the machine has been 
tested by voting on each public counter to prove the counter is in perfect condition. The certificate 
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1-11-8 NOTICES, PREPARATION FOR ELECTIONS AND ELECTION SUPPLIES 


1-11-11 


shall also show the number of the seal that has sealed the machine and the number registered on 


the public counter. 


History: 1953 Comp., § 3-11-8, enacted by Laws 
1969, ch. 240, § 217; 1981, ch. 137, § 2; 1985, ch. 207, § 
27; 2011, ch. 137, § 77. 

Cross references. — For manner of preparing voting 
machine, see 1-11-6 NMSA 1978. 


For notice of sealing, see 1-11-8 NMSA 1978, 
The 2011 amendment, effective July 1, 2011, made 
stylistic changes. 


1-11-8. Voting machines; notice of sealing. 


A. At least three days before preparing any type of voting machine for an election, the county 
clerk shall send notice to the county chair of each political party having a candidate on the ballot 
in the election. The notice shall state the times when and places where the voting machines will 


be prepared. 


B. Party and organization representatives, election observers and candidates may be present 
at the preparation, inspection and sealing of the voting machines to ensure compliance with the 


Election Code. 


History: 1953 Comp., § 3-11-9, enacted by Laws 
1969, ch. 240, § 218; 1985, ch. 207, § 28; 2011, ch. 137, 
§ 78. 

Cross references. — For challengers examining ma- 
chine seals, see 1-2-23 NMSA 1978. 


1-11-9. Repealed. 


Repeals. — Laws 2011, ch. 137, § 110 repealed 1-11-9 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 219, re- 
lating to voting machines and sealing of keys, effective 


For watchers examining voting machines, see 1-2-29 
NMSA 1978. 

The 2011 amendment, effective July 1, 2011, required 
county clerks to notify the county chair of each political 
party at least three days before the county clerk prepares 
a voting machine for an election. 


July 1, 2011. For provisions of former section, see the 2010 
NMSA 1978 on NMOneSource.com. 


1-11-10. Voting machines; objections to use. 


Unless an objection to the use of a particular voting machine is filed in the district court within two 
days after it is prepared, inspected and sealed, the voting machine when certified to be correct by the 
county clerk shall be conclusively presumed to be properly prepared for the election. Any objection so 
filed shall specify the number of the voting machine objected to and the reason for the objection. 


History: 1953 Comp., § 3-11-11, enacted by Laws 
1969, ch. 240, § 220. 


1-11-11. Election supplies; voting machines; delivery. 


A. Voting machines shall be delivered to the assigned precinct polling place at least three days 
before the polls are required to be opened. The election supplies and the keys of voting machines 
shall be delivered to the presiding judge at least one hour before the polls are required to be 
opened. . 

B. The county clerk of any county shall certify to the secretary of state on forms provided by 
the secretary of state, that he has inspected each voting machine after delivery but before the date 
of the election and has found each machine to have been correctly labeled, that there has been no 
obvious external damage in delivery and that each machine has been delivered to the proper :poll- 
ing place in each precinct. 


History: 1953 Comp., § 3-11-12, enacted by Laws 
1969, ch. 240, § 221; 1977, ch. 222, § 32; 1989, ch. 392, 
§ 22. 


Cross references. — For election supplies, see 1-11-18 
NMSA 1978. 
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1-11-12 


1-11-12. Repealed. 
Repeals, — Laws 2011, ch. 137, § 110 repealed 1-11-12 


NMSA 1978, as enacted by Laws 1969, ch. 240, § 222, re- 
lating to certifying county register, effective July 1, 2011. 


1-11-12.1. Repealed. 
Repeals. — Laws 2011, ch. 137, § 110 repealed 1-11- 


12.1 NMSA 1978, as enacted by Laws 2005, ch. 270, § 
9, relating to distribution of voter information, effective’ 


1-11-13. Index of voters. 


ELECTIONS 


1-11-15 


For provisions of former section, see the 2010 NMSA 1978 
on NMOneSource.com. 


July 1, 2011. For provisions of former section, see the 2010 
NMSA 1978 on NMOneSource.com. 


Upon the written request of a qualified political party, a candidate, an election-related organiza- 
tion or an election observer, the secretary of state shall send to the requester an index of all voters 
and their addresses, their party affiliation, their precinct, their voter history, their unique identi- 
fier and their early or absentee voting status in any election currently underway. Each index shall 
be certified by the secretary of state as being an accurate listing of all voters in each requested 
county, The written request shall specify whether the information is to be received electronically 
or on paper, the electronic or physical delivery address, the time period during which the informa- 
tion is to be recéived, the frequency of receiving the information and the method of payment. _ 


History: 1958 Comp., § 3-11-14, enacted by Laws 
1969, ch. 240, § 223; 2011, ch, 137, § 79. 

The 2011 amendment, effective July 1, 2011, rewrote 
this section to require the secretary of state to furnish 
an index of voters and registration information to politi- 
cal parties, candidates, election-related organizations and 
election observers upon request. 


certified copies of registration lists filed with secretary of 
state were not part of "returns" required to be canvassed 
by state canvassing board (1929 Comp. § 41-347 et seq.). 
Chavez v. Hockenhull, 1984-NMSC-0938, 89 N.M. 79; 89 
P.2d 1027. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 25 Am, 
Jur. 2d Elections § 109. ‘ 


ANNOTATIONS 29 C.J.S, Elections §§ 47, 197. i 


Certified copies of registration lists not part of 
return, — Under former statute (1929 Comp. § 41-229), 


1-11-14. Tally sheets and statements of canvass; preparation, 


Prior to' election day, the secretary of state’shall cause to be printed in the tally sheets and 
statements of canvass, in the proper places and under the proper designations, the names of all 
candidates appearing on the official ballot. The secretary shall approve a county's use of computer- 
based tally sheets upon recommendation of the voting system certification committee if the county 
submits the software program to be used for tallying to the secretary of state at least ninety days 
prior to the election and the voting system certification committee determines that the Brogan is 
acceptable for the proposed use, +7 


History: 1953 Comp., § 3-11-15, enacted by Laws ‘The 2011 amendment, effective July 1, 2011, permit- 


1969, ch. 240, § 224; 1981, ch. 187, § 3; 2003, ch. 226, § 
1; 2011, ch. 187, § 80.. 

Cross references. — For form for tally sheets, see 1- 
11-15 NMSA 1978. 

For tally books in emergency situations, see, 1-12-66 
NMSA 1978. 


ted the use of computer-based tally sheets upon recom- 
mendation of the voting system certification committee, 

The 2008 amendment, effective June 20, 2003, added 
the last sentence. 


1-11-15. Sipnibtire'y rosters; ohudhlist of répietared voters; tally sheets; 


form. 


Signature rosters, checklists of registered voters and tally sheets shall be in the form prescribed 


by the secretary of state. 
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History: 19538 Comp., § 3-11-17, enacted by Laws, For tally sheets in emergency situations, see 1-12-66 
1969, ch, 240, § 226; 1977, ch. 222, § 33; 1981, ch. 137, § NMSA 1978. 
4; 1985, ch. 207, § 31; 1991, ch. 105, § 23. The 1991 amendment, effective April 2, 1991, inserted 
Cross references, — For! preparation of tally sis aa references to "checklist of registered voters" in the section 


see 1-11-14 NMSA 1978. heading and in the text. 


1-11-16. Signature roster certificates; checklist of registered voter's 
certificates; precinct board [election board].member's oath. 


The secretary of state shall prescribe the form of the signature roster certificates, checklist of 
registered voter's certificates and the precinct board [election board] member's oath. 


History: 1953 Comp., § 3-11-19, enacted by Laws board", shall be deemed to be references to "election 


1969, ch. 240, § 228; 1971, ch. 317, § 19; 1981, ch. 137, § board", as that term is defined in Section 1-1-13: NMSA 
5; 1985, ch. 207, § 32; 1991, ch. 105, § 24. 1978. 
Bracketed material. — The bracketed material was The 1991 amendment, effective April 2, 1991, inserted 
inserted by the compiler and is not part of the law. : "checklist of registered voter's certificates" in the section 
Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- heading and in the text of the section. 


vided that references in the Election Code to "precinct 


1-11-17. Repealed. 


Repeals. — Laws 1991, ch. 105, § 44 repealed 1-11-17 1991. For provisions of former section, see the 1990 NMSA 
NMSA 1978, as enacted by Laws 1977, ch, 124, § 7, re- 1978 on NMOneSource,com. 
lating to affidavits for assistance, form, effective April 2, 


1-11-18. Election supplies. 


The secretary of state shall preseztbe the types and number of election,supplies to be used in the 
precincts. 


History: 1953 Comp., § 3-11-27.1, enacted by Laws calling for necessary election supplies to be delivered to 
1977, ch, 222, § 34, each polling place, rubber: stamps bearing a write-in can- 
ANNOTATIONS _ didate's name were. not necessary election supplies, nor 


was a county clerk authorized to affix the-stamps to a vot- 
Rubber stamps for write-in candidate not neces- ing machine. 1964 Op. Att'y Gen. No. 64-131, 
sary supplies. — Under the former statutory provision 


1-11- 19. Costs of elections; local election assessment; election find 
established. i 


A. There i is created in the state treasury the "election fund" solely for the purposes of: 

(1) paying the costs of conducting and acne ance statewide elections required by the 
Election Code; 

(2) reimbursing the counties for the costs of conducting and administering statewide elec- 
tions required by the Election Code; 

(8) paying the administrative costs of the office of the secretary of state for administering 
elections required by the Election Code and for administering the election fund; and 

(4). carrying out all other specified provisions of the Election Code not aeady, covered by 
another fund administered by the secretary of state. 

B. The state treasurer shall invest the election fund as other state funds are invested, and all in- 
come derived from the fund shall be credited directly to the fund. Remaining balances at the end of a 
fiscal year shall remain in the fund and not revert to the general fund. Money in the fund is appropri- 
ated to the office of the secretary of state for the purposes authorized in Subsection A of this section. 
Money in the fund shall only be expended on warrants of the department of finance and administra- 
tion pursuant to vouchers signed by the secretary of state or the secretary's designee. 

C. Money received from the following sources shall be deposited directly into the election fund: 

(1) money appropriated to the fund by the legislature; 


199 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-11-19 


ELECTIONS 


1-11-19 


(2) reimbursements from the state or a local government for elections costs; and 
(3) grants received by the secretary of state. 
D. In the event that current year balances in the election fund do not cover the costs of elec- 
tions, the secretary of state may apply to the state board of finance for an emergency grant to cover 
those costs pursuant to Section 6-1-2 NMSA 1978. 


History: Laws 2018, ch. 79, § 33; 1978 Comp., § 1- 
22-20, recompiled and amended as § 1-11-19 by Laws 
2019, ch. 212, § 110. 

Recompilations. — Laws 2019, ch. 212, § 110 recom- 
piled and amended former 1-22-20 NMSA 1978 as 1-11-19 
NMSA 1978 effective April 3, 2019. 

Temporary provisions. — Laws 2019, ch, 212, § 282 
provided that in fiscal years 2019 and 2020, if sufficient 
funding is deemed available by the secretary of state no 
later than May 1, 2019 and May 1, 2020, money in the 
election fund may be expended to reimburse local govern- 
ments for transitional costs associated with implementa- 
tion of the Local Election Act, based on written guidance 
provided by the secretary of state and posted on the secre- 
tary's website no later than May 1, 2019 and May 1, 2020. 


Sec. 

1-12-1. Conduct of election; opening and closing of polls. 

1-12-2. Conduct of election; precinct board [election 
board] attendance, 

2-2.1. Precinct board [Election board] work shift option. 

2-3. Conduct of election; precinct board [election 
board] duties. i 

1-12-4, Conduct of election; maintenance of order. 

1-12-4.1. Conduct of elections; suspension of certain 

voter identification requirements. 
1-12-5, Conduct of election; state police; other peace of- 


1-1 
1-1 


ficers, 

1-12-6. Conduct of election; memoranda of actions or 
omissions, 

1-12-7. Conduct of election; persons not permitted to 
vote, 

1-12-7.1. Voter lists; signature rosters; checklist of vot- 


ers; use during election. 


1-12-7.2. Voter whose name is not on list or roster. 
1-12-7.3. Signature rosters and checklists of voters; con- 
tents. 
1-12-7.4. Signature roster; checklist of voters; voter list; 
. ~ number; distribution. 
1-12-8, Conduct of election; provisional voting. 
1-12-8,.1.. Conduct of election; use of voter's receipt of 


certificate of registration; procedures. 
1-12-8.2. Conduct of election; election day delivery of 
absentee ballot by voter; procedures. 


1-12-9. Recompiled. 

1-12-9,1. Recompiled. . 

1-12-10. Conduct of election; voter's name, address and 
signature. 

1-12-10.1.. Conduct of elections; voting information. 

1-12-11. Repealed. ; 

1-12-12. Conduct of election; eligibility for assistance. 

1-12-13.: Conduct of election; aid or assistance to voter in 
marking ballot; 

1-12-14. Repealed. 

1-12-15. Conduct of election; Bye les who may assist 
voter. 

1-12-16, Conduct of election; type of aeatake nan: 

1-12-17. Repealed. 


The 2019 amendment, effective April 3, 2019, revised 
the purpose of the election fund; changed "Local Elec- 
tion Act" to "Election Code" throughout; in Subsection 
A, added a new Paragraph A(1) and redesignated former 
Paragraphs A(1) through A(3) as Paragraph A(2) through 
A(4), in Paragraph A(4), after "provisions of the", deleted 
"Local Election Act" and added "Election Code not already 
covered by another fund administered by the secretary of 
state"; in Subsection B, after "revert to the general fund” 
added the remainder of the subsection; in Subsection C, 
deleted former Paragraph C(1) and redesignated former 
Paragraph C(2) as Paragraph C(1), added new Para- 
graphs C(2) and C(8); deleted Subsection D and redesig- 
nated former Subsection E as Subsection D; and deleted 


. former Subsection F. 


ARTICLE 12 


Conduct of Elections 
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Sec. 

1-12-18. Conduct of election; disclosure of vote. 
1-12-19. Repealed. 

1-12-19,.1. Recompiled. 


1-12-20. Conduct of election; interposing challenges. 

1-12-21. Conduct of election; challenges; entries. 

1-12-22, Conduct of election; challenges; disposition. 

1-12-23. Conduct of election; voting machines; instruc- 
tions. 

1-12-24, Repealed. 

1-12-25. Repealed. 

1-12-25.1. Procedures for voting on electronic vote tabu- 


lator systems. 

1-12-25.2. Conduct of election; peufisional voting; infor- 
mation to voter; status of voter's ballot. 

1-12-25.3. Provisional paper ballots; required informa- 
tion. 

1-12-25.4. Provisional paper ballots; disposition. 

1-12-26. Conduct of election; closing polls. 

1-12-27. Conduct of election; arrival of voter after clos- 
ing time, 

1- 12-27.1. Conduct of election; provisional paper ballots; 
use when polling hours extended; disposi- 
tion. 

1-12-28. Conduct of election; election certificate. 

1-12-29, Conduct of election; counting and tallying; who 

may be present. 

1-12-29.1. Qualifying provisional, absentee and other pa- 
per ballots. 

1-12-30. Conduct of election; disposition of signature 
roster, checklist of registered voters and 
machine-printed return reporting unoffi- 
cial returns. 

1-12-30.1. Voter lists; signature rosters; disposition after 
the polls close. 

1-12-31. Conduct of election; disposition of ballot boxes 

_. and other election materials. . 

1-12-32. Conduct of election; return of ballot boxes and 
election materials. 

1-12-33. Conduct of election; office of county’clerk to re- 

main open. 
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1-12-1 CONDUCT OF ELECTIONS 1-12-2 


1-12-34. Conduct of election; copies of election return cer- 
tificates. 
1-12-35. Repealed. 
. 1-12-36. Repealed. 
1-12-37. Conduct of election; voting machines; verifica- 
tion of returns. 
-12-37.1. Repealed. 
-12-38. Voting machines; printomatic voting machine; 
admittance of watchers and candidates; 
: proclamation of results. 
1-12-39,’ Conduct of election; voting machine; completion 
: of locking procedures. is 
-12-40, Repealed. 
-12-41. Repealed. 
-12-42. Conduct of election; employees; time to vote. 
'-12-43° Emergency situations, 
-12-44. Recompiled. 
-12-45. Repealed, 
-12-45.1. Repealed. 
12-46. Repealed. 
-12-47. Recompiled. 
-12-48. Repealed. 
-12-49. Recompiled. 
-12-50. Repealed. 
-12-51, Paper ballots; unauthorized receipt or delivery 
of paper ballot. 
1-12-52. Repealed. 


1-12-53. Repealed. 
1-12-54. Repealed. 
1-12-55. Paper ballots; marking: 
1-12-56. Repealed. / 
1-12-57. Paper ballots; procedure after marking. 
1-12-58. Recompiled. 
1-12-59. Viewing marked paper ballot. 
1-12-60. Repealed, 
1-12-61. Removal of paper ballots from polling place. 
1-12-62. Paper ballots; spoiled or defaced. 
1-12-63. Election judges; unused paper ballots. 
1-12-64. Repealed. 
1-12-65. Emergency situations; paper ballots; counting 
and tallying procedures. 
1-12-66. Paper ballots; signature rosters, checklist of vot- 
* ers and tally sheets; disposition. 
1-12-67. Paper ballots to be placed in ballot box. 
1-12-68. Paper ballots; county canvass; when recount is 
required. 
2-69. Disposition of paper ballots. 


1-1 
‘1-12-70. Reporting of vote totals by precinct; une data 


maintained by precinct. 
12-71. Repealed. 
-12-72. Repealed. 


1-12-1. Conduct of election; opening and closing of polls. 


Polls shall be opened at 7:00 a.m. on the date required by law for the election and shall be closed 


at 7:00 p.m. on the same day. 


‘History: 1953 Comp., § 3-12-1, enacted by Laws 
1969, ch. 240, § 237; 1985, ch. 205, § 1; 1987, ch. 226, § 2. 

Cross references. — For right of challengers and 
watchers to be present, see 1-2-23 and 1-2-29 NMSA 1978. 

For proclaiming closing of polls, see 1-12-26 NMSA 1978. 

For allowing employees time off to vote, see 1-12-42 
NMSA 1978. 

For provision prohibiting local or special laws regarding 
opening or conducting any election or designating voting 
place, see N.M, Const., art. IV, § 24. 


ANN OTATIONS 


Mere irregularity in manner of conducting an elec- 
tion, in absence of fraud or evidence of a change in re- 
sult, did not necessarily destroy validity of election, nor 
probative force of ballots as evidence. Gallegos v. Miera, 
1923-NMSC-018, 28 N.M. 565, 215 P. 968. 

Effect of mere irregularities, — Elections conducted 
fairly and honestly will not be set aside for mere irregular- 
ity in the appointment of election officers or in conduct of 
the election where no fraud or illegal voting is shown. Cara- 
bajal v. Lucero, 1916-NMSC-045, 22 N,M. 30, 158 P. 1088. 


No ballots received after 7:00 p.m. regardless of 
voter position. — From and aftér 7:00 p.m. no ballots 
shall be received by the officials, irrespective of whether 
voting machines or the ordinary type of balloting is em- 
ployed. Thus it makes no difference that the person is in 
line outside the polling place and has not announced his 
name to the poll clerk, or that a person is inside the poll- 
ing place and has not yet announced his name to the poll 
clerk or that he has announced his name to the poll clerk 
but has not yet gone into the voting machine to vote. At 
7:00 p.m. the machine should be locked where voting ma- 
chines are used, and where ordinary balloting is employed 
the officials must not allow the deposit of any ballots in 
the ballot boxes after, this time. 1955-56 Op. Att'y Gen. 
No. 56-6532. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 26 Am. 
Jur. 2d Elections § 103, 

Violation of law as regards time for keeping polls open 
as affecting election results, 66 A.L.R. 1159. 

Validity of public election as affected by fact that it was 
held at time other than fixed by law, 121 A-L.R. 987. 

29 €.J.S. Elections § 198. 


1-12-2. Conduct of election; precinct board [election board] attendance. 


Precinct board [election board] members, excepting those members scheduled to work only the 
second shift, shall present themselves at the polling place not later than 6:00 a.m. on the date 


required by law for the election. 


History: 1953 Comp., § 3-12-2, enacted by laws 
1969, ch. 240, § 238; 1977, ch. 222, § 35; 1985, ch. 205, § 
2; 1999, ch. 236, § 3, 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
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1-12-2.1 


board", shall be deemed to be references to "election 
board", as that term is defined in Section 1-1-1383 NMSA 
1978. 

The 1999 amendment, effective June 18, 1999, in- 
serted "excepting those members scheduled to‘ work only 
the second shift”. 


ELECTIONS 1-12-4 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections § 325. 
29 C.J.S. Elections § 192. 


1-12-2.1. Precinct board [Election board] work shift option. 


A. The county clerk may choose to schedule precinct board [election board] members into two 
work shifts on election day and also may determine the length of each shift for each precinct board 
[election board] member so long as the first shift begins at least one hour before the polls open. 

B. Ifthe county clerk chooses to schedule precinct board [election board] members in shifts, the 
presiding judge on each precinct board lelectign board] shall be scheduled to work both shifts that 


day. 


C. The county clerk shall notify the idtblary of state of all precincts that will be following a 
two-shift schedule when the county clerk submits the list of precinct board [election board] ap- 
pointments‘in accordance with Section 1-2-14 NMSA 1978. 


History: Laws 1999, ch. 236, § 1; 2011, ch. 137, § 81. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 


board", shall be deemed to be references to "election 
board", as that term is defined in Section 1-1-1383 NMSA 
1978. 

The 2011 amendment, effective July 1, 2011, made 
stylistic changes. 


1-12-3. Conduct of election; precinct board [election board] duties. 


The secretary of state shall prescribe the duties of the precinct board [election board], including 
duties that, during the conduct of the election, the presiding judge may reassign between judges 
and election clerks. Copies of such duties shall be furnished to each county clerk, and the clerk 


shall distribute them to each precinct. 


History: 1953 Comp., § 3-12-3.1, enacted by Laws 
1977, ch. 222, § 36; 2011, ch. 137, § 82. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election 
board", as that term is defined in Section 1-1-1383 NMSA 
1978, 

Cross references, — For secretary of state providing 
instructions for precinct board, see 1-2-4 NMSA 1978. 


The 2011 amendment, effective July 1, 2011, autho- 
rized the secretary of state to prescribe duties and per- 
mitted presiding judges to reassign the duties during the 
election to judges and election clerks, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am, 
Jur, 2d Elections §§ 325, 365. 
29 C.J.S. Elections § 192. 


1-12-4. Conduct of election; maintenance of order. 


A. The presiding judge and the election judges shall maintain order within the polling place. 

B. Crowding or confusion shall not be permitted in the polling place. 

C. Admittance of voters to the polling place shall be controlled and limited to prevent crowding 
or rushing the precinct board [election board] in the performance of its duties. 

D,. The presiding judge or any election judge may call upon any peace officer to assist in the 
maintenance of order in the polling place. When so Petes the peace officer shall render as- 


sistance. 


EK. The presiding judge or any siasiiet judge may designate any peace officer to assist in the 
conduct of the election by standing outside the polling place entrance and controlling the admis- 


sion of voters to the polling place. 


History: 1953 Comp., § 3-12-7, enacted by Laws 
1969, ch. 240, § 243; 1981, ch. 149, § 1. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election board", 
as that term is defined in Section 1-1-1383 NMSA 1978. 

Cross references. — For offenses and penalties, see 1- 
20-1 NMSA 1978 et seq. 

For obstructing polling place, see 1-20-17 NMSA 1978. 

For disturbing polling place, see 1-20-20 NMSA 1978. 


ANNOTATIONS 


Mandatory nature of statute. — This section does 
not require that law enforcement officers called to assist in 


CONDUCT OF ELECTIONS 1-12-6 


establishing order in a polling place conduct an indepen- 
dent investigation of the premises or personally witness 
the polling place in disorder. The statute merely states 
that when called, an officer "shall render assistance". It is 
reasonably related to New Mexico's interests in protecting 
voters from intimidation at the polls and from preventing 
disruptions that might undermine the integrity of state 
elections, The statute is viewpoint neutral, and does not 
depend on the nature of or the reason for the disruption 


‘a particular citizen's presence at the polling place might 


cause. Ramos v. Carbajal, 508 F. Supp. 2d 905 (10th Cir. 
2007). 


1-12-4,1. Conduct of elections; suspension of certain voter identification 
| requirements. 


If on election day the amount of time voters must spend in line before being able to vote in the 
precinct exceeds forty-five minutes, the presiding judge of the precinct shall suspend all physical 
forms of voter identification requirements other than those mandated by federal law; provided, 
however, that at the request of two or more precinct board [election board] members of different 
political parties, a voter shall still present the required physical form of identification, and in the 
case of a voter who does not provide the required name, birth year and unique identifier, the voter 
shall still be required to present the required physical form of identification. 


History: Laws 2005, ch. 270, § 59. board", shall be deemed to be references to “election 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 


board", as that term is defined in Section 1-1-1383 NMSA 
1978. 

Effective dates. — Laws 2005, ch. 270; § 81 made 
Laws 2005, ch, 270, § 59 effective July 1, 2005. 


1-12-5. Conduct of election; state police; other peace officers. 


A... Any member of the state police or other peace officer may enter a polling place upon request 
for the purpose of observing the conduct of the election. 

B. _No member of the state police or other peace officer shall interfere in any way with a mem- 
ber of the precinct board [election board], a voter or the conduct of the election, except to assist 
in maintaining order and orderly control of access when requested by the presiding judge or an 
election judge. 

C, Any member of the state police or other peace officer violating Subsection B of this section 
is guilty of a petty misdemeanor and in addition to any other penalty provided by law shall be 
subject to dismissal and is ineligible for reinstatement. 


History: 1953 Comp., § 3-12-8, enacted by Laws Cross references, — For impounding of ballots by 


1969, ch. 240, § 244; 1981, ch. 149, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election 
board", as that term is defined in Section 1-1-1383 NMSA 
1978. 


state police not to interrupt course of election, see 1-14-10 
NMSA 1978. 
For offenses and penalties, see 1-20-1 NMSA 1978 et seq. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 
C.J.S. Elections § 200. 


1-12-6. Conduct of election; memoranda of actions or omissions. 


Any member of the precinct board [election board] may in the polling place make written memo- 
randa and preserve them for future reference. The memoranda may concern any action or omission 
on the part of any person charged with a duty under the Election Code [Chapter 1 NMSA 1978]. 


History: 1953 Comp., § 3-12-9, enacted by Laws 
1969, ch. 240, § 245. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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1-12-7 ELECTIONS 


Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election board", 
as that term is defined in Section 1-1-1838 NMSA 1978. 


1-12-7.1 


Cross references. — For challengers) and watchers 
making memoranda, see 1-2-23 and 1-2-29 NMSA 1978. 


1-12-7. Conduct of election; persons not permitted to vote. 


A. A person shall not vote in a primary, general or statewide special election unless he is a 
voter of the. county in which he offers to vote. A valid original certificate of registration, in the 
county register is prima facie evidence of being a voter in the precinct: 

B. A person whose major party affiliation is not designated on his original certificate of regis- 


tration shall not vote in a primary election. 


C. A person at a primary election shall not be permitted to vote for the candidate of any party 
other than the party designated on his current certificate of registration. 


‘History: 1953 Comp., § 8-12-10, enacted by Laws 
1969, ch. 240, § 246; 1987, ch. 249, § 25; 1991, ch. 105, § | 


25; 1998, ch. 314, § 54; 1993, ch. 316, § 54; 1999, ch. 267, 
§ 31; 2003, ch. 356, § 29. 

Cross references. — For voter defined, see 1-1-5 
NMSA 1978, 

For lack of registration as ground for challenge, see 1- 
12-20 NMSA 1978. 

For listing on purge list as ground for challenge, see 1- 
12-20 NMSA 1978. 

For lack of party affiliation as ground for challenge, see 
1-12-20 NMSA 1978. 

For person arriving at polls after dtbaiaty time not en- 
titled to vote, see 1-12-27 NMSA 1978. 

For provision that‘right to vote not to be restricted, etc., 
on account of religion, etc., see N.M. Const., art. VI, § 3. 

The 2003 amendment, effective July 1, 2003, sub- 
stituted "county" for "precinct" in the first sentence of 
Subsection A; and rewrote Subsection B which read "No 
person shall vote in any primary election whose party 
affiliation is not designated on his original certificate of 
registration". 

The 1999 amendment, effective June 18, 1999, in 
Subsection C, substituted "current certificate" for "origi- 
nal certificate", and deleted "at the time the governor is- 
sues the primary election proclamation" at the end; and 
deleted former Subsection D, which stated that no person 
shall yote in any primary, general or statewide special 
election whose name and certificate of registration num- 
ber appears on the list of voters purged from the rolls. 

The 1993 amendment, effective June 18, 1993, sub- 
stituted "certificate" for "affidavit" throughout the section. 

The 1991 amendment, effective April 2, 1991, added 

"at the time the governor issues the primary election proc- 
lamation" at the end of Subsection C. 


_ ANN OTATIONS 


Closed primary election system. — Under New, Mex: 
ico's closed primary election system, a voter who wants to 
vote during the primary election must be affiliated with a 


_ major political party and can only vote for candidates of 


a party which is-designated on the voter's current voter 
registration certificate. Crum v. Duran, 2017-NMSC-013. 
‘New Mexico's closed primary election system is 
not unconstitutional. — Where plaintiff sued the sec- 
retary of state and the Bernalillo county clerk, seeking 
an injunction to enjoin them from prohibiting voters who 
declined to designate their political affiliation from voting 
during the primary election, the district court/did not err 
in granting the motion to dismiss plaintiff's complaint, be- 
cause requiring voters to designate their affiliation with 
a major political party at least twenty-eight days before 
the primary election, and only allowing voters to vote for 
candidates of a party which is designated on their voter 
registration, are reasonably modest burdens which fur- 
ther the state's interests in securing the purity of and ef- 


. ficiently administering primary elections, Crum v. Duran, 


2017-NMSC-013. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am, 
Jur. 2d Elections §§ 163 et seq., 181, 182, 184; 26 Am. Jur. 
2d Blections § 329. 

Purging voters' registration lists, remedy refi procedure 
for, 69 A.L.R. 1035. 

Attorney general as proper party to bring action to 
purge voters’ registration lists, 96 A/L.R, 1035, 

Residence or domicile of student or teacher for purpose 
of voting, 98 A.L.R.2d 488, 44 A.L.R.3d 797. 

Residence of students for voting purposes, 44 A.L.R.3d 
797% 

29 C. JS. Elections §§ 19, 48, 49, 51, 


1-12-7.1. Voter lists; signature rosters; checklist of voters; use LAT EDR ti 
election. 


A. At each election day polling location, other than a consolidated precinct where any voter in 
the county may vote, the precinct board [election board] shall post securely at or near the entrance 
of the polling place one copy of an alphabetical list of voters and a map of the precincts represented 
in that polling place for use of the voters prior to voting. The posted copy shall not contain a listing 
of voter addresses, years, months or days of birth or social security numbers. 

_ B.. At each polling location where physical rosters are used, the presiding judge of the precinct 
board [election board] shall assign ‘one judge or election clerk of the board to be in charge of one 
copy of the checklist of voters, which pal pp used to confirm the Peer shen and yomnE of each 
person offering to vote. 
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1-12-7,1 CONDUCT OF ELECTIONS 1-12-7.1 


C. The presiding judge of the precinct board [election board} shall assign one judge or election 
clerk to be in charge of the signature roster. 

D.. The judge or election clerk assigned to confirm registration shall determine that each per- 
son offering to vote is registered and, in the case of a primary election, that the voter is registered 
in a party designated on the primary election ballot. If the person's registration is confirmed and 
the voter provides the required voter identification, the judge or election clerk shall announce to 
the judges or election clerks the list number and the name of the voter as shown on the checklist of 
voters. If the voter does not provide the required voter identification, the voter shall be allowed to 
vote on a provisional paper ballot and shall provide the required voter identification to the county 
clerk's office before 5:00 p.m. on the second day following the election, or to the precinct board 
[election board] before the polls close, or the voter's provisional ballot shall not be qualified. If the 
required voter identification is provided, the voter's provisional paper ballot’shall be qualified and 
the voter shall not vote on any other type of ballot, 

EK. The judge or election clerk shall locate the name on the signature roster and shall require 
the voter to sign the voter's usual signature or, if unable to write, to make the voter's mark oppo- 
site the voter's printed name. If the voter makes the voter's mark, it shall be witnessed by one of 
the judges or election clerks of the precinct board [election board]. 

F. If the signature roster indicates that the voter is required to present a physical form of 
identification before voting, the judge or election clerk shall ask the voter for the required physical 
form of identification. If the voter does not provide the required identification, the voter shall be al- 
lowed to vote on a provisional paper ballot; provided, however, that if the voter brings the required 
physical form of identification to the polling place after casting a provisional paper ballot, that 
ballot shall be qualified. 

G. The judge or election clerk shall follow the procedures provided for in Sections 1-12-7.2 and 
1-12-8 NMSA 1978 if a person whose name does not appear, on the signature roster requests to 
vote or a person is required to vote on a provisional paper ballot. 

H. A voter shall not be permitted to vote until the voter has properly signed the voter's usual 
signature or made the voter's mark in the signature roster. 


History: 1953 Comp., § 3-5-11, enacted by Laws the first occurrencé of "registration", deleted "and voting", 


1969, ch. ‘240, § 112; 1975, ch. 255, § 68; 1977, ch. 222, after "registration is confirmed", deleted*"by the presence 
§ 10; 1987, ch. 327, § 4; 1995, ch. 166, § 3; 2003, ch. 356, of the person's name on the checklist of voters"; in Subsec- 
§ 15; 1978 Comp., § 1-5-10, recompiled as § 1-12-7.1 tion E, after "shall locate”, deleted "that list number and" 
by Laws 2005, ch. 270, § 63; 2008, ch. '59, § 8; 2011, ch. and added "the", and after "clerks of the precinct board.", 
137, § 83; 2015, ch. 145, § 60. designated the remainder of the subsection as Subsection 
' Bracketed material. — TheYbracketed material was F, and after "the ballot shall be qualified", deleted the re- 
inserted by the compiler and is not part of the law. mainder of the subsection; and redesignated former Sub- 
Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- sections F and G as Subsections G and H, respectively. 
vided that references in the Election Code to iprecinet The 2011 amendment, effective July 1, 2011, autho- 
board”, shall be deemed to’be references to "election rized the presiding judge to assign an election clerk to be 
board", as that term is defined in Section 1-1-138 NMSA in’ charge of one copy of the checklist of voters and au- 
1978. : thorized such election clerks to determine that each per- 
-Recompilations. — Laws 2005, ch. 270, § 63 recom- son offering to vote is registered and to witness a voter's 
piled former 1-5-10 NMSA 1978 as 1 12-7.1 NMSA 1978, mark; required a person who votes ona provisional ballot 
effective July 1.2005. °° to provide voter identification before 5:00 p:m. on the sec- 
The 2015 amendment, effective July 1, 2015, required ond day after the election; and eliminated the requirement 
the precinct board to post a map of the precincts repre- that election clerks strike through each signature space in 
sented in each polling place, required the presiding judge the signature roster that has no signature or mark. 
of the precinct board to assign one judge or clerk to be in The 2008 amendment, effective May 14, 2008, in 
charge of a copy of the checklist of voters at each polling the catchline, changed "precinct voter list" to "checklist 
location where physical rosters are used to confirm the of voters";'and in Subsection A, provided that the posted 
registration and voting of each person offering to vote; in copy shall not contain the voter's address, year of birth or 
Subsection A; after "A.", added "At", after "each", added unique identifier. 
"election day polling location, other than a’ consolidated The 2005 amendment, effective July 1, 2005, changed 
precinct where any voter in the county may vote, the", "voter list" to "precinct voter list"; deleted the former pro- 
after "precinct board", deleted. "using voter lists", after vision of Subsection D that if the person presents a cer- 
"alphabetical list of voters", added "and a map of the pre- tificate under the seal and signature of the county clerk 
cincts represented in that polling place", after "years", showing that he is entitled to vote in the election and 
added "months or days", and after "of birth", deleted to vote in that precinct, the judge shall announce to the 
"unique identifiers"; in Subsection B, added "At each poll- clerks the list number and name of the voter; provided in 
ing location where physical rosters are used"; in Subsec- Subsection D that if the voter provides the required voter 
tion D, after "clerk assigned to", deleted "the checklist of identification, the judge shall announce to the clerks the 
voters used for confirmation of" and added "confirm", after list number and name of the voter, that if the voter does 
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1-12-7.2 ELECTIONS 1-12-7.2 


not provide the required voter identification, the voter government check, paycheck or other government docu- 
shall be allowed to vote on a provisional ballot and shall ment that shows and matches the name and address of 
provide the voter identification to the county clerk before the voter as indicated on the roster; and in Subsection E, 
the canvas begins or to the precinct board before the poll provided that if the roster indicates that the voter is re- 
closes or the provisional ballot shall not be qualified, and quired to present physical identification before voting, the 
that if the voter identification is provided, the provisional judge shall ask for the required physical form of identifi- 
ballot shall be qualified and the voter shall not vote on cation and that if the voter does not provide the required 
any type of ballot; deleted the former provision in Subsec- ‘identification and votes on a provisional ballot, the ballot 
tion E, which provided that if the roster indicated that the shall: be qualified if the voter brings the required physi- 
voter is required to present identification before voting, cal form of identification to the polling place after casting 
the judge shall ask for a current and valid photo identifi- the provisional! ballot and the voter shall not vote on any 


cation or a copy of a current utility bill, bank statement, other type of ballot, 
at 


1-12-7.2. Voter whose name is not on list or roster. 


A. A voter whose name does not appear on the voter list and signature roster for the precinct 
in which the voter offers to vote shall be permitted to vote in the precinct pursuant to the federal 
National Voter Registration Act of 1993 and Section 1-12-8 NMSA 1978. 

B. The judges or election clerks in charge of the signature rosters shall add the voter's name 
and address in ink to the signature roster on the line immediately following the last entered 
voter's name and, the voter shall be allowed to sign an affidavit of eligibility and cast'a provisional 
paper ballot, provided the voter has first signed or marked both the signature roster and checklist 
of registered voters. 

C. The provisional paper ballot tracking number for the voter shall be entered on the affidavit 
of eligibility, the signature roster and the checklist of registered voters. 

D. Ina primary election, a voter shall not be permitted to vote for a candidate of a party differ- 
ent from the party designation shown on the voter's certificate of registration. Upon making that 
determination, the county clerk shall transmit the ballot to the county canvassing board to be tal- 
lied and included in the canvass of that county for the appropriate precinct. 


History: 1953 Comp., § 3-5-13, enacted by Laws "The voting machine public counter number or the ballot"; 
1969, ch. 240, § 114; 1975, ch. 255, § 69; 1998, ch. 314, substituted "the affidavit of eligibility, the signature ros- 
§ 37; 19938, ch.:316, § 87; 2001, ch. 146, § 4; 2008, ch. ter and the checklist of registered voters" for "his certifi- 
356, § 16; recompiled as 1-12-7.2 NMSA 1978 by Laws cate of eligibility or copy of his certificate of registration", 
2005, ch, 270, § 78; 2011, ch. 187, § 84. deleted the provision that required the certificate of eligi- 

Recompilations. — Laws 2005, ch. 270, § 78 recom- bility or certificate of registration be retained by the pre- 
piled former 1-5-12 NMSA 1978 as 1-12-7.2 NMSA 1978, cinct board-and returned to the county clerk with election 
effective July 1. 2005. returns; deleted former Subsection D, which made the 

Cross references; — For definition of qualified elector, certificate of eligibility valid for use only in the precinct, 
see 1-1-4 NMSA 1978. election and date specified thereon, and renumbered the 

For definition of voter, see 1-1-5 NMSA 1978, remaining subsections accordingly; in present Subsection 

For the National Voter Registration Act of 1993, see 42 D, deleted the provision that party affiliation must be on 
USCS § 1978gg et seq. the certificate of eligibility or registration for the voter to 

The 2011 amendment, effective July 1, 2011, elimi- cast a ballot, deleted "certificate of eligibility or the copy of 
nated the:prohibition against verbal authorization from his" preceding "certificate of registration", added the last 
the county clerk. sentence; and in Subsection E, deleted "under this sec- 

The 2003 amendment, effective July 1, 2003, in Sub- tion" following "person to vote", 
section A, inserted "and Section 1-12-8 NMSA 1978"; in The 1993 amendment, effective June 18, 1993, in 
Subsection B, substituted "a provisional paper ballot" for Subsection A, substituted "voter's copy of a certificate" for 
"an emergency paper ballot"; at the beginning of Subsec- "triplicate affidavit", inserted "of eligibility", and substi- 
tion C, substituted "provisional" for "emergency"; and in tuted "certificate" for "affidavit"; in Subsection C, inserted 
the first sentence of Subsection D, substituted "a voter "of eligibility" twice, and substituted "copy of his certifi- 
shall not be permitted" for "no voter shall be permitted". cate" for "triplicate affidavit" and "voter's copy of his cer- 

The 2001 amendment, effective June 15, 2001, in Sub- tificate of registration" for "triplicate, affidavit"; inserted 
section A, substituted the former requirements necessary "of eligibility" in Subsection D; and, in Subsection E, in- 
to allow a voter to vote in a precinct that does not have serted "of eligibility" twice, and substituted "copy of his 
that voter's name on the list or roster for a reference to certificate" for "triplicate affidavit" and "the copy of his 
the requirements of the National Voter Registration Act certificate" for "triplicate affidavit". 
of 1993; in Subsection B, substituted "to sign an affidavit 
of eligibility and cast an emergency paper ballot" for "to i ANNOTATIONS 
cast his ballot", substituted "both the signature roster and Am? Jur'2d"AUReand CAS, references. 25 Am 
checklist of registered voters" for "both rosters"; in Sub- Tuy Da Bléctions § 182 : ' 
section C, substituted "The emergency paper ballot" for 29 C258) Eléctions § 51. 
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CONDUCT OF ELECTIONS 1-12-8 


1-12-7.3, Sighaturé rosters and checklists of. voters; contents. 


A. The signature roster and checklist of voters re any precinct shall contain for each voter, as 


shown in the county register, the voter's: 
(1) name; : ! 
(2) gender; 
(3) place of residence; 
(4) year ofbirth; - . ' 
(5) party affiliation, if any; anda 
(6) .precinct of residence, 


B. In addition, the names on each signature roster and checklist of voters shall be numbered 


consecutively beginning with the number "1", 


C. On each page of each signature roster and each checklist of voters there shall be printed the 
page number and the date and name of the election for which they are to be used. 


History: 1953 Comp., § 3-5-7, enacted by, Laws 


1969, ch. 240, § 109; 1975, ch. 255, § 66; 1985, ch. 77, § . 
2; 1998, ch. 363, § 2; 2005, ch. 270, § 27; 2008, ch. 59, § 3; 


1978 Comp., § 1-5-7 recompiled as § 1-12. 73 by Laws 
2011, ch. 137, § 109. 

Recompilations, — Laws 9011, ch. 137, § 109 recom- 
piled former 1-5-7 NMSA 1978 as 1-12-7.3 NMSA 1978 
effective July 1, 2011. 

The 2008 amendment, effective May 14, 2008, de- 
leted "precinct voter lists", added "checklist of voters" and 
deleted the requirement that the signature roster and 
checklist of voters contain the last four digits of the voter's 
social security number. 


The 2005 amendment, effective July 1, 2005, changed 
"voter list" to "precinct voter list"; added Subsection A(4) 
to provide that the precinct voter lists and signature ros- 
ters'shall contain the last four digits:of the voter's social 
security number; and deleted former.Subsection D, which 
related to the dissemination of voter telephone numbers. 

The 1993 amendment, EHECHVE June 18, 1998, added 
Subsection D. | & 


- ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 25 Am. 
Jur. 2d Elections § 109. 
29 C.J.S. Elections § 47. 


1-12- 7.4, Signature roster; chéckliat of voters; voter list; number; 


distribution. 


A. The county clerk shall Heatare and certify the accuracy of one signature roster and one 
checklist of voters for each precinct. The county clerk shall deliver;such roster and checklist to 
each precinct board [election board]: The voter shall sign the signature roster before receiving a 
ballot. The precinct board [election board] member shall mark the checklist of voters to verify the 
voters on the list who have voted. 

B. The county clerk shall prepare an sinhiabetical listing of voters in each precinct, which will be 
delivered to each precinct board [election board] and posted inside the polling place for public use. 

C. After the polls have closed, the presiding judge shall deliver the signed signature roster to 


the county clerk and mail the checktist of voters to the secretary of state. 


History: 1953 Comp., § 3-5-8, enacted by Laws 1969, 
ch. 240, § 110; 1975, ch. 255, § 67; 1977, ch. 222, § 9; 1987, 
ch, 249, § 15; 1987, ch. 327, § 3; 1993, ch. 314, § 36; 1993, 
ch. 316, § 36; 1995, ch. 166, § 2; 2005, ch. 270, § 28; 2007, 
ch. 337, § 8; 2008, ch. 59, § 4; 1978 Comp., § 1-5-8 recom- 
piled as § 1-12-7.4 by Laws 2011, ch. 137, § 109. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. . 


Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in.the Election Code to iprecinct 
board", shall be deemed to be references to "election 
board", .as that term is defined in Section 1-1-13. NMSA 
1978... 

Recompilations. — Laws 2011, ch. 137, § 109 recom- 
piled former 1-5-8 NMSA 1978 as 1-12-7.4 NMSA 1978 
effective July, 4,.2011... ; 


{t 


1-12-8. Conduct of election; provisional voting. 


A. A person shall be permitted to vote on a provisional paper ballot even though the person's 
original certificate of registration cannot be found in’the county pega or even if the person's 
name does not appenk on the signature roster, provided: 

(1) the person’ s residence i is within the boundaries of the county in which the person offers 


to vote; 


(2) the person's name is not on the list of persons submitting absentee ballots; and 
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1-12-8.1 ELECTIONS 1-12-8.1 
(3) the person executes a statement swearing or:affirming to the best of the person's 
knowledge that the person is a qualified elector, is currently registered and eligible to vote in that 
county and has not cast a ballot or voted in that election. 
B. A voter shall vote on a provisional paper ballot if the voter: 
(1) has not previously voted in a general election in New Mexico or has been purged from 
the voter list; 
(2) registered to vote by mail; 
(8) did not submit the physical form of the required tiles identification with the certificate 
of registration form; and 
(4) does not present to the election judge a physical form of the required voter identification. 
C. A voter shall vote on a provisional paper ballot in accordance with the provisions of Sec- 
tion 1-12-7.1 NMSA 1978 if the voter does not apa the required voter identification to the elec- 
tion judge. 
D. A judge or election clerk shall have the voter sign the signature roster and issue the voter 
a provisional paper ballot, an outer envelope and an official inner envelope. The voter shall vote 
on the provisional paper ballot in secrecy and, when done, place the ballot in the official inner 
envelope and place the official inner envelope in the outer envelope and return it to the judge or 
election clerk. The judge or election clerk shall ensure that the required information'is completed 
on the outer envelope, have the voter sign it in the appropriate place and place it in an envelope 
designated for provisional paper ballots. __. 
E. Knowingly executing a false statement constitutes perjury as provided in the Criminal Code 
[Chapter 30 NMSA 1978], and voting on the basis of such falsely executed statement constitutes 


fraudulent voting. 


History: 1953 Comp., § 3-12-11, enacted by Laws 
1969, ch. 240, § 247; 1971, ch. 317, § 20; 1977, ch. 222, § 
37; 1979, ch. 24, § 10; 1987, ch. 249, § 26; 1993, ch. 314, 
§ 55; 1993, ch, 316, § 55; 1995, ch. 198, § 14; 2003, ch. 
356, § 30; 2005, ch. 270, § 64; 2011, ch. 137, § 85. 

Cross references. — For false voting, see 1-20-8 
NMSA 1978. 

For falsifying election documents, see 1-20-9 NMSA 
1978. 

For false swearing, see 1-20-10 NMSA 1978. 

For perjury, see. 30-25-1, NMSA 1978. 

The 2011 amendment, effective July 1, 2011, i in Sub- 
section D, required election clerks to have a voter sign 
the signature roster and issue a provisional ballot and 
required the voter to return the ballot to the judge or elec- 
tion clerk. 

The 2005 amendment, effective July 1, 2005, in Sub- 
section B(1), provided that a voter shall vote on a provi- 
sional ballot if the voter has been purged from the voter 
list; deleted the former provision of Subsection B(2) that 
the voter shall vote on a provisional ballot if the voter did 
not register to vote in person; in Subsection B(2), provided 
that the voter shall vote on a provisional ballot if the voter 
registered to vote by mail; in Subsection B(3), provided 
that the voter shall vote on a provisional ballot if the 
voter did not submit the physical form of identification; 
in Subsection B(4), deleted the former provision that the 
voter shall vote on a provisional ballot if the voter does 
not submit the a current and valid photo identification or 
a copy of a current utility bill, bank statement, govern- 
ment check, paycheck or other government document that 
shows the name and address of the voter that:matches the 


name and address on the voter's certificate of registration; 
in Subsection B(4), provided that the voter shall vote on 
a provisional ballot if the voter does not submit a physi- 
cal form of the required voter identification;.and added 
Subsection C to provide that a voter shall vote on a pro- 
visional ballot if the voter does not provide the required 
voter identification. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "provisional" for "voter's copy or certificate" in the 
section heading; in Subsection A, deleted "Notwithstand- 
ing the provisions of Section 1-12-7 NMSA 1978" and 
inserted "on a provisional paper ballot" following "vote"; 
substituted "county" for "precinct" in Subparagraph A(1) 
and present Subparagraph A(3); redesignated former 
Subparagraph A(4) as present Subparagraph A(3) and 
deleted former Subparagraph A(3); added present Subsec- 
tion B and redesignated former Subsections B and C as 
present Subsections C and D; rewrote Subsection C; and 
deleted former Subsections D and E, concerning signature 
stamp and investigation of statements. 

The 1995 amendment, effective April 6, 1995, in Sub- 
section A, deleted Paragraph (2) which read "his name is 
not on the purged list;", redesignated former Paragraphs 
(3) to (5) as Paragraphs (2) to (4), and substituted "his 
voter identification card that" for "the voter's copy of the 
certificate of registration which" in Paragraph (3); and de- 
leted "such" preceding "actions" in Subsection E. 

The 1993 amendment, effective June 18, 1993, sub- 
stituted "certificate" and "certificate of registration" for 
"affidavit" throughout the section; inserted "of eligibility" 
throughout the section; and made several minor stylistic 
changes, 


1-12-8.1. Conduct of election; use of voter's receipt of certificate of 


registration; procedures. 


If a voter whose name is not in the signature roster presents the voter's receipt of the voter's cer- 
tificate of registration, the voter shall be allowed to vote on a provisional paper ballot in the proper 


208 


© 2022 State of New Mexico, New. Mexico Compilation Commission. All rights reserved. 


1-12-8.2 CONDUCT OF ELECTIONS 1-12-9.1 


precinct in accordance with the provisions of Section 1-12-7.1 NMSA 1978. The judge or election 
clerk shall inform the voter that the voter will be notified by the county clerk to provide a copy 
of the receipt of the certificate of registration to the county clerk if the original certificate is not 
located. A note shall be entered on the signature roster indicating that the voter's certificate of reg- 
istration should be checked by the county clerk. For the purposes of investigation or prosecution, 
the county clerk shall provide the district attorney and the secretary of state with the person's 
name and address and the corresponding receipt number of the person's certificate of registration 
for each person whose certificate of registration is not located. 


History: Laws 2005, ch. 270, § 62; 2007, ch. 336, § 15; the county clerk shall provide the district attorney and 


2011, ch. 137, § 86. the secretary of state with the person's name and address 

The 2011 amendment, effective July 1, 2011, required and the receipt number of the person's certificate of regis- 
election clerks to inform the voter that the voter will be tration of each person whose certificate of registration is 
notified if the original certificate is not located. not located, 


The 2007 amendment, effective April 2, 2007, pro- 
vided that for purposes of investigation or prosecution, 


1-12-8.2. Conduct of election; election day delivery of absentee ballot by 
: voter; procedures. 


A. Avoter me requested and received an absentee ballot shall be allowed to deliver the official 
mailing envelope containing the voter's absentee ballot on election day to any polling location in 
the county in which the voter is registered if the voter presents the official mailing envelope to the 
presiding judge before the polls close on election day. 

B. The judge shall note that the voter delivered the absentee ballot in person on election day. 
The official mailing envelope shall not be opened but shall be placed in an envelope provided for 
delivery to the county clerk. The precinct board [election board] shall deliver the unopened official 
mailing envelopes to the county clerk before midnight on election day. 

C. If the unopened official mailing envelope is received by the county clerk from a precinct 
board [election board] before the absent, voter precinct board [election board] has adjourned, it 
shall be logged and transmitted to the absent voter precinct board [election board] to be tallied im- 
mediately. If the unopened mailing envelope is received by the county clerk from a precinct board 
[election board] after the absent voter precinct board [election board] has adjourned, it’ shall be 
logged and transmitted to the county canvassing board to be tallied and included in the canvass of 
that county for the appropriate precinct. 


History: Laws 2005, ch. 270, § 60; 2007, ch. 536, § 16; The 2011 amendment, effective July 1, 2011, permit- 
2011, ch. 137, § 87. ted voters to return absentee ballots to any polling place 

Bracketed material. — The bracketed terial was in the county; provided that official mailing envelopes for 
inserted by the compiler and is not part of the law. absentee ballots that are delivered to a judge shall be de- 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- livered to the county clerk unopened; and provided for the 
vided that references in the Election Code to "precinct processing of absentee ballots by the county clerk. 
board", shall be deemed to be references to "election The 2007 amendment, effective April 2, 2007, pro- 
board", as that term is defined in Section 1-1-1383 NMSA vided that the precinct board shall deliver unopened en- 


1978, velopes to the county clerk, 


1-12-9. Recompiled. 


Recompilations. — Laws 2011, ch. 137; § 109 recom- 
piled former 1-12-9 NMSA 1978 as 1-20-8.1 NMSA 1978 
effective July 1, 2011. 


1-12-9.1. Recompiled. 


Recompilations. — Laws 2011, ch. 137, § 109 recom- 
piled former 1-12-9.1 NMSA 1978 as 1-20-13.1 NMSA 
1978 effective July 1, 2011. 
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1-12-10 ELECTIONS 1-12-11 


1-12-10. Conduct of election; voter's name, address and signature. 


A. Avoter at the polls shall announce the voter's name and address in an audible tone of voice. 
When a judge or election clerk finds the voter's name in the signature roster, the judge or election 
clerk shall in like manner repeat the name of the voter. The judge or election clerk shall then ask 
the voter to provide the required voter identification. The voter shall then sign the voter's name or 
make the voter's mark on. the signature line in the copy of the signature roster to be returned to 
the county clerk. Upon the voter's name.or mark being written in the signature roster, a challenge 
may be interposed as provided in the Election Code [Chapter 1 NMSA 1978]. 

B.._ Ifa voter fails to provide the required voter identification, the voter shall be allowed to vote 
on a provisional paper ballot. 


History: 1958 Comp., § 3-12-13, enacted by Laws clerk and initialed by the presiding judge" in the third 
1969, ch. 240, § 249; 1987, ch. 249, § 27; 1991, ch. 105, § sentence; and inserted "or mark" in the fourth sentence. 
26; 2005, ch. 270, § 65; 2011, ch. 137, § 88. 

Cross references. — For interposing challenges, see 1- ANNOTATIONS 
12-20 NMSA 1978. Only electors residing in municipalities may vote 

The 2011 amendment, effective July 1, 2011,included _ therein although aera nook, OpiielniLalenk 
election clerks within the scope of this section. —— In municipalities where a general election voting precinct 

The 2005 amendment, effective July 1, 2005, in Sub- or district is both within and without the boundaries of 
section A, provideed that the election judge shall ask the a municipality, the election judges in this particular pre- 


voter to provide the required voter identification; and 


cinct or district will, in a municipal election; have regis- 
added Subsection B to provide that if a voter fails to pro- ; . nt 


tration books containing electors residing both within and 


vide the required voter identification, the voter shall vote without the municipality, but only those whose affidavits 
on a provisional baliot. of registration show on their face that they reside within 
The 1991 amendment, effective April 2, 1991, deleted the municipality will be entitled to vote at municipal elec- 
"and address" following "name" in the second sentence; tions. 1939-40 Op. Att'y Gen. 125 (opinion rendered under 
substituted "or make his mark on the signature line" for former law). 
"and write his address or, if he is unable to write, shall Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
have his name and address written for him by the election Jay RiGlechions § 329. 


_ 29 C.J.S. Elections §§ 197, 205. 


1-12-10.1. Conduct of elections; voting information. 


A. The secretary of state shall provide voting information, which the county clerks shall dis- 
play, in accordance with the federal Help America Vote Act of 2002, in each polling place and in 
each county clerk's office and at any location where voting is taking place. 

B. The county clerk shall ensure that in each polling place there is posted the phone numbers 
of the county clerk and the secretary of state. 


History: Laws 2003, ch. 356, § 2; 2005, ch. 270, § 66; after "in each polling place", deleted “on élection day", 


2015, ch. 145, § 61. after "county clerk's office and", deleted "alternate" and 
Cross references. — For the Help America Vote Act of added "at any", and after "location where", deleted "ab- 
2002, sée 42 U.S.C. § 15301. sentee or early"; in Subsection B, added "The county clerk 
The 2015 amendment, effective July 1, 2015, required shall ensure that in", after "each polling place", deleted 
the secretary of state to provide voting information to the "shall post" and added "there is posted", after "secretary of 
county clerks, required the county clerks to ensure that in state", deleted "and a map of the precincts represented in 
each polling place there is posted phone numbers of the that polling place and an alphabetical list of the voters in 
county clerk and the secretary of state, and removed the each precinct represented in that polling place". 
requirement that a map of the precincts and a voter list The 2005 amendment, effective July 1, 2005, added 
be posted at each polling place; in the catchline, deleted Subsection B to provide that each polling place shall post 
"voter" and added "voting"; in Subsection A, after "state a map of the precincts represented in that polling place 


shall", deleted "issue rules describing the voter infor- and an alphabétical list of voters in each precinct. 
mation" and added “provide voting information, which", 


1-12-11. Repealed. 


Repeals. — Laws 2011, ch. 137, § 110 repealed 1-12- board, effective July 1, 2011. For provisions of former sec- 
11 NMSA 1978, as enacted by Laws 1969, ch. 240, § 250, tion, see the 2010 NMSA 1978 on NMOneSource.com. 
relating to conduct of elections and entries by precinct 
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1-12-12 CONDUCT OF ELECTIONS 1-12-14 


1-12-12. Conduct of election; eligibility for assistance. 


A voter may request assistance in voting only if the voter: 
A. is blind; 
B. «is physically disabled; 
.C..is unable to read or write; . 
D. is amember of a language minority who has an inability to read rath enough to exercise the 
elective franchise; or 
EK. requires assistance in operating the voting system provided fa voting access for Siete with 
disabilities. 


History: 1953 Comp., § 3-12-29, enacted by Laws: is in need of assistance is entitled to have one person of 


1969, ch. 240, § 265; 1977, ch. 124, § 8; 2005, ch. 270, § his own choice assist him in casting his vote. 1963-64 Op. 
67; 2019, ch. 212, § 111. Att'y Gen. No. 63-8 (rendered under former law). 

The 2019 amendment, effective April 3, 2019, revised Disabled voter may be accompanied in polling 
the provision related to assistance in voting; and in Sub- place. — This section provides for assistance to electors 
section EH, after "system", added "provided for voting ac- who declare to the judges of election that they are unable 
cess for people with disabilities", to mark the ballot because of blindness, defective eyesight, 

The 2005 amendment, effective July 1, 2005, added other physical disability or because they cannot read ei- 
Subsection E to provide that a voter may request assis- ther the English or Spanish language and any of these pro- 
tance if the voter requires assistance in Beer sie the vot- visions prevent their marking the ballot. The elector may 
ing system. be accompanied in the polling place by the two poll clerks 


and one person of his own selection. 1961-62 Op. Att'y Gen. 
ANNOTATIONS No. 61-132 (opinion rendered under former law). 


General election laws apply to municipal school Am. Jur, 2d, A.L.R. and C.J.S. references. — 26 Am. 
board elections unless the statutes provide otherwise. Jur, 2d Blections § 331 et seq. 
Therefore in a municipal school board election a voter who 29 C.J.S. Elections § 208. 


1-12-13. Conduct of election; aid or assistance to voter in marking 
ballot. | 


A. When a voter who is eligible for assistance pursuant to Section 1-12-12 NMSA 1978 re- 
quires assistance in marking a ballot or using the voting system, the voter shall announce this fact 
before receiving the ballot or using the voting system. 

B. The voter's request for assistance shall be noted by the voter's name in the signature roster 
and initialed by the presiding judge. 

C.. After noting the request for assistance in the signature roster, the voter shall be permitted 
assistance in marking the ballot or using the voting system as provided in Section 1-12-15 NMSA 
1978. 

D, Any person who swears falsely in order to secure assistance is guilty of a misdemeanor. 


History: 1953 Comp., § 3-12-30, enacted by Laws ANNOTATIONS 
onde a day & ian (ech 145, ; soa et ee Vote to be that desired by assisted voter. — It is 


hepa 0-25-1 SA the duty of all of the persons assisting such voter to be 
ioe RaMreDees EPS Retry eee NM certain that the vote, on the ballot or machine, to be cast 


The 2015 amendment, effective July 1, 2015, provided for each office, is the vote desired by such voter, 1966 Op. 
that a person who swears falsely in order to secure as- Att'y Gen, No. 66-51 (opinion rendered under former law). 
sistance in marking a ballot or using the voting system Blind voter may be assisted in voting machine, — 
is guilty of a misdemeanor, such a person was previously For the purpose of this section a voting machine is a vot- 
guilty of perjury; and in Subsection D, after "guilty of" ing booth and, in compliance with that law, a voter who is 
deleted "perjury" Mean added "a misdemeanor". ’ blind or otherwise infirm may be assisted in a voting ma- 

The 2007 amendment, effective July 1, 2007, pre- chine. This requires only the poll clerks of the party of the 


scribed the procedure for voters to request assistance in voter to do the assisting. 1955-56 Op. Att'y Gen. No. 56- 
using the voting system. 6367 (opinion rendered under former law). 


1-12-14. Repealed. 


Repeals. — Laws 1989, ch. 259, § 3 repealed 1-12- relating to oral translation of affidavit for language mi- 
14 NMSA 1978, as enacted by Laws 1977, ch. 124, § 9, norities, effective June 16, 1989. 
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1-12-15 ELECTIONS 1-12-18 


1-12-15. Conduct of election; persons who may assist voter. 


A. In any election, if a voter who has requested assistance in marking the ballot is blind, has a 
physical disability, has an inability to read or write or is a member of a language minority who has 
requested assistance pursuant to Subsection D of Section 1-12-12 NMSA 1978, the voter may be 
accompanied into the voting booth only by a person of the voter's own choice other than the voter's 
employer or an agent of that employer, an officer or agent of the voter's union or a candidate whose 
name appears on the ballot in this election. 

B. The name of the person providing assistance to a voter pursuant to this section shall be 
recorded on the signature roster. 

C. A person who provides assistance to a voter when the person knows ae voter does not re- 
quire assistance pursuant to Section 1-12-12 NMSA 1978 is guilty of a misdemeanor. 


History: 1953 Comp., § 3-12-31, enacted by Laws certain that the vote, on the ballot or machine, to be cast 
1969, ch. 240, § 267; 1977, ch. 124, § 10; 1979, ch. 189, for each office, is the vote desired by such voter. 1966 Op. 
§ 1; 1981, ch. 149, § 3; 1988, ch. 232, § 14; 1987, ch, 249, Att'y Gen. No. 66-51. 


§ 29; 1989, ch, 259, § 2; 2005, ch. 270, § 68; 2015, ch. Disabled voter may be accompanied in polling 
145, § 63. place. — Section 1-12-12 NMSA 1978 provides for assis- 
Cross references. — For the election translator and tance to electors who declare to the judges of election that 
oral assistance for language minority voters, see 1-2-19 they are unable to mark the ballot because of blindness, 
NMSA 1978. defective eyesight, other physical disability or because 
The 2015 amendment, effective July 1, 2015, provided they cannot read either the English or Spanish language 
that a person who provides assistance to a voter when and any of these provisions prevent their marking the bal- 
the person knows the voter does not require assistance is lot. The elector may be accompanied in the polling place 
guilty of a misdemeanor; in Subsection A, after "In any", by the two poll clerks and one person of his own selection. 
deleted "primary, general or statewide special", after "ac- 1961-62 Op. Att'y Gen. No. 61-132. 
companied into the voting", deleted "machine" and added Assistance while in voting machine. — For the pur- 
"booth"; and added Subsection C. pose of this section a voting machine is a voting booth and, 
The 2005 amendment, effective July 1, 2005, added in compliance with that law, a voter who is blind or oth- 
Subsection B to provide that the name of the person pro- erwise infirm may be assisted in a:voting machine, This 
viding assistance shall be recorded on the signature roster. requires only the poll clerks of the party of the voter to do 
the assisting, 1955-56 Op. Att'y Gen. No. 56-6367. 
ANNOTATIONS Am. Jur, 2d, A.L.R. and C.J.S. references. — 26 Am. 
Vote to be that desired by assisted voter. — It is Jur. 2d Elections § 331. 
the duty of all of the persons assisting such voter to be 29 C.J.S, Elections § 208. 


1-12-16. Conduct of election; type of assistance. 


Persons providing assistance to a voter may assist the voter in reading and marking the ballot 
or using the voting system. 


History: 1953 Comp., § 3-12-32, enacted by Laws The 2007 amendment, effective July 1, 2007, permit- 
1969, ch. 240, § 268; 2007, ch. 337, § 14. ted persons to provide assistance to a voter in reading and 
marking ballots or using the voting system. 


1-12-17. Repealed. 
Repeals. — Laws 1989, ch. 259, § 3 repealed 1-12-17 


NMSA 1978, as enacted by Laws 1969, ch. 240, § 269, re- 
lating to return of affidavit, effective June 16, 1989. 


1-12-18. Conduct of election; disclosure of vote. 


An election official, a member of the precinct board [election board], a watcher or a challenger 
shall not disclose the name of any candidate for whom any voter has voted. 


History: 1953 Comp., § 3-12-34, enacted by Laws board", shall be deemed to be references to "election 
1969, ch. 240, § 270; 2009, ch. 251, § 12. board", as that term is defined in Section 1-1-1383 NMSA 
Bracketed material. — The bracketed material was 1978. 
inserted by the compiler and is not part of the law. Cross references. — For secrecy of ballot to be pre- 
Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- served, see N.M. Const., art. VII, § 1. 


vided that references in the Election Code to "precinct 
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1-12-19 CONDUCT OF ELECTIONS 1-12-21 


The 2009 amendment, effective June 19; 2009, at the © 7) ANNOTATIONS | 
beginning of the sentence, added "An election official" and 
after "precinct board", added "a watcher ora challenger". Am, Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 


Jur. 2d Elections § 328. 
. 29 C.J.8. Elections §.201(2). 


Lae 


1-12-19. Repealed. 


Repeals. — Laws 1981, ch. 156, § 3, repealed 1-12-19 
NMSA 1978, relating to write-in votes at general elec- 
tions, effective June 19, 1981. 


1-12-19.1. Recompiled. 


Recompilations. — Laws 2019, ch. 212, § 112 recom- 
piled and amended former 1-12-19.1 NMSA 1978 as 1-8- 
66 NMSA 1978 effective April 3, 2019. 


1-12-20. Conduct of election; interposing challenges. 


A challenge may be interposed by a member of the precinct board. [election board] or by a'party 
challenger for the following reasons: 

A. the person offering to vote is not registered to vote; 

B.: the person offering to vote is listed among those persons'to whom an absentee ballot was 
mailed; 

C. the person offering to vote has already cast a ballot in that election; 

D._. the person offering to.vote is. improperly registered because the person is nut a qualified 
elector; or 

E. in the case of a primary election, the person desiring to vote is not affiliated with a political 
party represented on the ballot. 


History: 1953 Comp., § 3-12-37, enacted by Laws voted in the election and eliminated a challenge on the 
1969, ch. 240, § 273; 1987, ch. 249, § 31; 2011, ch. 137, ground that. the outer envelope of an absentee ballot has 
§ 90. been opened prior to the counting of ballots. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ANNOTATIONS 


_Laws 2019, ch. 212, § 283, effective April 3; 2019, pro- Challenger inet have personal knowledge: ony! 
vided that references in the Election Code to "precinct challenge under this section must come from the personal 


board", shall be deemed to be references to "election owladt f thal shhll b 
‘ kn ge of the challenger because the voter is entitled 
board", as that term is defined in Section 1-1-13 NMSA to,the prima facie evidence of the voter list. that he is in- 


1978. deed ident. 1975 Op, Att'y Gen. No, 75-27, 
Cross references. — For definition of qualified elector, Bed a nei Tol hole Void #ebuwh Votes not regis- 
see 1-1-4 NMSA 1978. an : 04 /)tered., — Under Laws 1868, ch: 26, § 1 (now repealed) and 


For provision that challenger may inspect registration 
book, see 1-2-23 NMSA 1978. 

For registration required, see 1-4-1 NMSA 1978. 

For cancellation of registration, see 1-4-22 to 1-4-32 


Laws 1903, ch. 64 (now repealed), an election held without 
appointment of board of registration and registration of 
voters, while irregular, was not wholly void, where voters 
participating in election presented affidavits required by 


NMSA 1978. law to jud f election al ith their ballots. Stat 

For handling of and challenge of absentee ballots, see Annee re Bridges, 1921. NMSC- OAL, Nt 169, bo 
1-6-14 NMSA 1978. P. 370 (decided under former law). 

For persons not permitted to vote, see 1- 12-7 NMSA Am. Jur, 2d, A.L.R. and C.J.S. references. . 96 Am. 
1978. * Oia Jur, 2d Elections § 329. 

For provision that challenge may be interposed upon Legality of votes cast by persons otherwise qualified as 
voter writing name in pollbook, see 1-12-10 NMSA 1978. affected by nonregistration, 101 A.L.R. 657, 

The 2011 amendment, effective July 1, 2011, permit- 29 C.J.S. Elections § 209, 


ted a challenge if the person offering to vote has already 


1-12-21. Conduct of election; challenges; entries. 


When a challenge is interposed, the judges or election clerks shall enter the word ‘"“CHAL- 
LENGED" under the notation headings in the signature rosters, along with the reason for the 
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challenge, the time the challenge was iis and the name and title of the person interposing the 
challenge. . 


History: 1958 Comp., § 3-12-38, enacted by Laws The 2011 amendment, required the reasons for a 
1969, ch. 240, § 274; 1987, ch. 249, § 32; 2011, ch. 137, challenge, the time the challenge was made, and the name 
§ 91. and title of the person making the aed to be entered 


in the signature roster. 


1-12-22. Conduct of election; challenges; disposition. 


Challenges shall be handled as follows: 

A. ifthe challenge is unanimously affirmed by the presiding judge and the two election judges, 
the person shall be furnished a provisional paper ballot. The election clerks shall enter such vot- 
er's name in the checklist of registered voters, and the voter shall sign the voter's name in the 
signature roster. The word "Affirmed" shall be written opposite such voter's name under the chal- 
lenge notation in the signature roster and checklist of registered voters, together with the number 
of the ballot so furnished; or 

B. if the challenge is not unanimously affirmed by the presiding judge and the two election 
judges, the voter shall be allowed to vote, and the election clerks shall enter the words "Not Af- 
firmed" under the challenge notation after the voter's name in the signature roster and the check- 
list of registered voters. 


History: 1953 Comp., § 3-12-39, enacted by Laws Subsection B and made minor stylistic changes in Subsec- 
1969, ch. 240, § 275; 1987, ch. 249, § 33; 1991, ch. 105, § tion A. 
28; 2011, ch. 187, § 92. 

The 2011 amendment, effective July 1, 2011, elimi- ANNOTATIONS 


nated the requirements: that the voter's name be an- 
nounced, the challenged ballot be placed in an enveloped 
marked "Rejected", be placed in the ballot box, and not be 
counted, and required that the voter's name be entered in 


Limited discretion of election judges. — Territo- 
rial statutes gave election judges no discretion in the 
matter of counting or declaring ballots once received, 
though there was discretion at the moment a ballot was 


the checklist of registered voters together with the word tendered. Territory of New Mexico ex rel. Lester v. Suddith, 
"Affirmed". : ; 1910-NMSC-068, 15 N.M. 728, 110 P. 1038. 
The 1991 amendment, effective April 2, 1991, sub- Am. Jur. 2d, A.L.R. and C.J.S. references, — Absen- 


stituted "the signature roster and the checklist of reg- tee voter, applicability of provisions of general election 
istered voters" for "both signature rosters" at the end of laws as to right to challenge, 132 A.L.R. 356. 


1-12-23. Conduct of election; voting machines; instructions. 


Before each voter receives a ballot, a member of the precinct board [election board] shall, so far as 
possible, instruct the voter on the voting process and call the voter's attention to the posted sample 
ballot. If any voter asks for further information before completing the voting process, the judges or 
election clerks shall provide appropriate information and assist the voter with the voting process. 


History: 1953 Comp., § 3-12-41, enacted by Laws Cross references. — For assistance of voter, see 1-12- 
1969, ch. 240, § 277; 1981, ch. 149, § 4; 2011, ch. 137, 12 to 1-12-16 NMSA 1978. 
§ 93. The 2011 amendment, effective July 1, 2011, required 
Bracketed material. — The bracketed material was a member of the precinct board to instruct voters on the 
inserted by the compiler and is not part of the law. voting process when the voter receives a ballot and to as- 
Laws 2019, ch, 212, § 283, effective April 3, 2019, pro- sist voters upon request with the voting process, 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election ANNOTATIONS 
board", as that term is defined in Section 1-1-1838 NMSA Am. Jur. 2d, A.L.R. and Cw.S. references. — 26 Am. 
1978. Jur. 2d Elections § 365. 


29 C.J.S. Elections § 2038. 


1-12-24. Repealed. 


Repeals. — Laws 2009, ch. 150, § 37 repealed 1-12-24 of face after vote, effective June 19, 2009. For provisions 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 278, re- of former section, see the 2008 NMSA 1978 on NMOne 
lating to conduct of election, voting machines, inspection Source.com. 
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1-12-25 CONDUCT OF ELECTIONS 1-12-25.2 


1-12-25. Repealed. 


Repeals. — Laws 2011, ch. 137, § 110 repealed 1-12- 2011. For provisions of former section, see the 2010 NMSA 
25 NMSA 1978, as enacted by Laws 1969, ch. 240, § 279, 1978 on NMOneSource.com. 
relating to entry into voting machines, effective July 1, 


1-12-25.1. Procedures for voting on electronic vote tabulator systems. 


A voter using an electronic vote tabulator system to vote shall: 

A. receive a ballot issued by the precinct board [election board]; 

B. take the ballot to a voting booth and, with the writing utensil provided, mark it in accor- 
dance with the instructions for that. ballot type; and 

C. feed the ballot into the electronic vote tabulator to record the vote. 


History: 1978 Comp., § 1-12-25.1, enacted by. Laws (2) of Subsection A, which required each voter to set the 


1991, ch. 105, § 30; 2009, ch. 150, § 16. pointer under the candidate's name or question on which 

Bracketed material. — The bracketed material was © the voter desires to vote; deleted former Paragraph (3) of 
inserted by the compiler and is not part of the law. Subsection A, which required the voter to make all selec- 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- tions and pull the red handle to record the voter's vote; 
vided that references in the Election Code to "precinct deleted former Subsection B, which provided for voting on 
board", shall be deemed to be references to "election a direct recording electronic machine; in former Subsec- 
board", as that term is defined in Section 1-1-1383 NMSA tion C, deleted "A voter voting on a marksense machine 
1978. shall"; in Subsection B, after "with the", deleted "pencil" 

The 2009 amendment, effective June 19, 2009, at the and added "writing utensil"; and after "mark it", deleted 
beginning of the sentence, after "A voter", deleted "voting "by completing the arrow to the right of the candidate's 
on a lever type machine" and added "using an electronic name or question on which he desires to vote" and added 
vote tabulator system to vote"; deleted former Paragraph the remainder of the sentence; and in Subsection C, after 
(1) of Subsection A, which required a voter to enter the ma- "ballot into the"; deleted "machine" and added "electronic 
chine and push the red handle; deleted former Paragraph vote tabulator". 


1-12-25.2. Conduct of election; provisional voting; information to voter; 
status of voter's ballot. 


A. Ifa voter is required to vote on a provisional paper ballot, the presiding judge or election 
judge shall give the voter written instructions on how the voter may determine whether the vote 
was counted and, if the vote was not counted, the reason it was not counted. 

B. The secretary of state shall provide a free access system, such as a toll-free telephone num- 
ber or internet website, that a voter who casts a provisional paper ballot may access to ascertain 
whether the voter's ballot was counted and, if the vote was not counted, the reason it was not 
counted and how to appeal the decision pursuant to rules issued by the secretary of state. Access 
to information about an individual voter's provisional paper ballot through the free access system 
is restricted to the voter who cast the ballot. . 

C. Beginning with the closing of the polls on election day through the tenth day Pipes the 
election, the county: clerk shall notify by mail each person whose provisional paper ballot was not 
counted of the reason the ballot was not counted. The voter shall have until the Friday prior to the 
meeting of the state canvassing board to appeal to the county clerk a decision to reject the voter's 
ballot. 


History: Laws 2003, ch. 356, § 3; 2005, ch. 270, § 70; The 2011 amendment, effective July 1, 2011, in- 
2007, ch. 336, § 17; 2011, ch. 137, § 94; 2017, ch. 101, : cluded the presiding judge within the scope of this sec- 
15. tion. 

The 2017 Donel wrands effective June 16, 2017, re- The 2007 amendment, effective April 2, 2007,, re- 
moved the duty from the county clerk, and placed the duty quired that the free access system inform voters how 
on the secretary of state, to provide a free access system to appeal a decision that the Scape s ballot was not 
through which voters can ascertain whether their vote was counted, 
counted; and, in Subsection B, deleted "county clerk" and The 2005 amendment, pnt July 1, 2005, added 
added "secretary of state", and after "voter's provisional pa- Subsection C to provide that the county clerk shall notify 
per ballot", added "through the free access system". each person whose provisional ballot was not counted the 
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reason the ballot was not counted, that the voter may ap- and that the secretary of state shall.establish procedure 
peal to the county clerk the decision to reject the ballot, for appeals to the canvassing board. 


1-12-25.3. Provisional paper ballots; required information. 


A. Ata minimum, the following information shall be printed on the outer SnyeiCHe for a provi- 
sional paper ballot: 
(1) the name and signature of the voter; 
(2) the voter's registered address, both present and former if paler 
(3) the voter's date of birth; 
(4) the reason for using the ballot; 
(5) the precinct and the polling place at which the voter has voted; sa 
(6) sufficient space to list the disposition of the ballot after review by the county dlérk. 
B. A provisional paper ballot shall not be rejected for lack of the information required by this 
section and shall be qualified as long as the voter provides a valid signature and sufficient infor- 
mation for the clerk to determine the voter is a qualified elector. Fr 


History: Laws 2008, ch. 356, § 6; 2005, ch. 270, § 71; The 2005 amendment, effective July 1, 2005, provided 


2008, ch. 59, § 9. in Subsection B that a provisional ballot shall be qualified 
The 2008 amendment, effective May 14, 2008, in Sub- if the voter provides a signature and information for the 
section A, deleted the “voter's social security number". county clerk to determine the voter is a qualified elector, 


1-12-25.4. Provisional paper ballots; disposition. 


A. Upon closing of the polls, provisional:paper ballots shall be delivered to the county clerk, 
who shall determine if the ballots will be counted prior to certification of the election. © 

B. A provisional paper ballot shall not be counted if the registered voter did not sign either the 
signature roster or the ballot's envelope. 

C. Ifthere is no record of the voter ever having been registered in the county, 'the voter shall be 
offered the opportunity to register, the provisional paper ballot shall not be counted and the voter 
registration certificate shall be processed following the canvass of the election. 

D. Ifthe voter was registered in the county, the registration was later canceled and the county 
clerk determines that the cancellation was in error, or that the voter continues to reside in the 
same precinct, or that the voter's name should not have been placed on the list of voters whose 
registrations were to be canceled, the voter's registration shall be immediately restored and the 
provisional paper ballot counted. 

E. Ifthe county clerk determines that the cancellation was not i in error, the voter shall be of- 
fered the opportunity to register at the voter's correct address, and the prosasicnes paper ballot 
shall not be counted. 

F. Ifthe voter is a registered voter in the county but has voted on a provisional paper ballot 
other than the ballot of the voter's correct precinct, the county canvassing board shall ensure that 
only those votes for the positions or measures for which the voter was eligible to vote are counted. 

G. Ifthe county clerk finds that the voter who voted on a provisional paper ballot at the polls 
has also voted an absentee ballot in that election, the provisional paper ballot shall not be counted. 

H. The county clerk shall maintain a provisional ballot register that shall be in the same form 
and made available in the same manner as the absentee ballot register and the mailed ballot 
register. The county clerk shall prepare a tally displaying the number of provisional paper ballots 
received, the number found valid and counted, the number rejected and not counted and the rea- 
son for not counting the ballots as part of the canvassing process and forward it to the secretary of 
state immediately upon certification of the election. 

I. The secretary of state shall issue rules to ensure securing the secrecy of the provisional pa- 
per ballots, especially during canvassing, reviewing or recounting, and protecting against fraud in 
the voting process. 
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1-12-26 


History: Laws 2003, ch. 356, § 7; 2005, ch. 270, § 72; 
2015, ch. 145, § 64; 2019, ch, 212, § 113. 

The 2019 amendment, effective April 3, 2019, re- 
quired the county clerk ‘to maintain a provisional ballot 
register, and revised certain provisions related to the dis- 
position of provisional paper ballots; in Subsection C, after 
"shall not be counted, added "and the voter registration 
certificate shall be processed following the canvass of the 
election; in Subsection D, after "was in error,", added "or 
that the voter continues to reside in the same precinct’; 
in Subsection F, after "provisional paper ballot", deleted 
"at a polling place", after "other than the", deleted "voter's 
designated polling place" and added "ballot of the voter's 
correct precinct"; and in Subsection H, added "The county 
clerk shall maintain a provisional ballot register that 
shall be in the same form and made available in the same 
manner asthe absentee ballot register and the mailed 
ballot register.", and after "The county", deleted "canvass- 
ing board" and added "clerk". 


CONDUCT OF ELECTIONS 


1-12-27.1 


The 2015 amendment, effective July 1, 2015, provided 
that when the county clerk determines that a voter's 
name was erroneously placed on a list of voters whose 
registrations were canceled, the voter's registration shall 
be immediately restored and the provisional paper ballot 
counted; and in Subsection D, after "cancellation was in 
error", added "or that the voter’s name should not have 
been placed on the list of voters whose registrations were 
to be canceled". 

The 2005 amendment, effective July 1, 2005, in Sub- 
section I, provided that the rules shall secure the secrecy 
of provisional paper ballots, especially during canvassing, 
reviewing or recounting the ballots. : 


ANNOTATIONS 


Qualification of provisional ballot. — A provisional 
ballot shall be subject to qualification if the voter casting 
the ballot validly signed either the voter roll or the provi- 
sional ballot. 2004 Op. Att'y Gen. No. 04-05. 


1-12-26. Conduct of election; closing polls. 


When the polls are closed, the precinct board {election board] shall proclaim that fact aloud at 
the place of election. After the proclamation no voter shall cast a vote. However, if at the hour of 
closing there are other voters in the polling place, or in line at the door, who are qualified to vote 
and have not been able to do so since appearing, the polls shall be kept open a sufficient time to 
enable them to vote. In the instructions to the precinct board [election board] the secretary of state 
shall specify procedures.whereby the precinct board [election board] shall determine the identity 


of the last person in line at the time the polls closed. 


History: 1953 Comp., § 3-12-45, enacted by Laws 
1969, ch. 240, § 281; 1977, ch. 222, § 39. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch, 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election board", 
as that term is defined in Section 1-1-1383 NMSA 1978. 

Cross references, — For hour of closing, see 1-12-1 
NMSA 1978. 


ANNOTATIONS 


No ballots to be received after 7:00 p.m. regard- 
less of voter position. — From and after 7:00 p.m. no 
ballots shall be received by the officials, irrespective of 
whether voting machines or the ordinary type of balloting 
is employed. Thus it makes no difference that the person 


is in line outside the polling place and has not announced 
his name to the poll clerk, or that a person is inside the 
polling place and has not yet announced his name to the 
poll clerk or that he has announced his name to the poll 
clerk but has not yet gone into the voting machine to vote. 
At 7:00 p.m. the machine should be locked where voting 
machines are used, and where ordinary balloting is em-+ 
ployed the officials must not allow the deposit of any bal- 
lots in the ballot boxes after this time. 1955-56 Op. Att'y 
Gen. No. 56-6532 (opinion rendered under former law). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections § 319 et seq. 

Violation of law as regards time for keeping polls open 
as affecting election results, 66 A.L.R. 1159. 

Validity of public election as affected by fact that it was 
held at time other than fixed by law, 121 A.L.R. 987. 

29 C.J.S. Elections § 198. 


1-12-27. Conduct of election; arrival of voter after closing time. 


Any person who arrives at the polling place after the time provided for closing the polls is not 
entitled to vote, even though the polls are open when he arrives. 


History: 1953 Comp., § 3-12-46, enacted by Laws 
1969, ch. 240, § 282. 


1-12-27.1. Conduct of election; provisional paper ballots; use when 
polling hours extended; disposition. 


A. If polling hours are extended by court order or any other order pursuant to a state law in ef- 
fect at least ten days before the date of that election, during the extended hours, a voter shall vote 


only on a provisional paper ballot. 
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B. A provisional paper ballot cast pursuant to this section shall be separated and held apart 
from provisional paper ballots cast by those not affected by the order. The ballot shall be counted if: 
(1) there is no legal challenge to the order extending polling hours within ten days of the 
election; or 
(2) a legal challenge to the order extending polling hours is not sustained. 


History: Laws 2003, ch. 356, § 4. Effective dates. — Laws 2008, ch. 356, § 34-made 
Laws 2003, ch. 356, § 4 effective July 1, 2003. 


1-12-28. Conduct of election; election certificate. 


Immediately upon the closing of the polls, the precinct board [election board] shall complete and 


sign a certificate which shall state: "We certify the ............ election complete with the voting of vot- 
ing machine number ............ by voter number ............ on the signature roster." 
History: 1953 Comp., § 3-12-47, enacted by Laws ANNOTATIONS 


1969, ch. 240, § 283; 1981, ch. 149, § 5; 1987, ch. 249, § 35. ES ; p 
Bracketed material. — The bracketed material was Signing certificates deemed taking oath. — When 
inserted by the compiler and is not part of the law. an election official signs the certificates required by this 
Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- section such official is deemed to have taken the oath that 
vided that references in the Election Code to "precinct he will and has faithfully discharged the duties of his of- 
board", shall be deemed to be references to "election fice, and that this is the only oath that is required, namely, 


board", as that term is defined in Section 1-1-138 NMSA the signing of these certificates, 1955-56: Op. Att'y Gen. 
1978. | No, 56-6525 (opinion rendered under former law). , 


1-12-29. Conduct of election; counting and tallying; who may be 
present. 


Only the members of the precinct board [election board], candidates or their representatives, 
representatives of the news media and lawfully appointed challengers and watchers may be pres- 
ent while the votes are being counted and tallied. Only members of the precinct board [election 
board] shall handle ballots, signature rosters or tally sheets or take part in the counting and tal- 
lying. 


History: 1953 Comp., § 3-12-51, enacted by Laws For watchers being present for counting and tallying, 


1969, ch. 240, § 287; 1987, ch. 249, § 36. see 1-2-29 NMSA 1978. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ANNOTATIONS 


Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election 
board", as that term is defined in Section 1-1-13 NMSA 


Giving news media voting results. — Under former 
law, it was permissible to give the newspapers and radio 
media the voting results from the precincts or voting divi- 
sions at the close of the polls at 7:00 p.m. on election day. 


wie: | 1964 Op. Att'y Gen. No. 64-133. 
Cross references. — For challengers being present for Aci Tur 2d athils Balnnde(id 6 abefarancceiaea 
counting and tallying, see 1-2-23 NMSA 1978. G38. Elections 8 995. 


1-12-29.1. Qualifying provisional, absentee and other paper ballots. 


A. The secretary of state shall issue rules to create a uniform process and set of criteria for 
deciding if provisional, absentee and other paper ballots shall be counted. 

B. When qualifying provisional, absentee and other paper ballots, middle initials, suffixes and 
addresses shall not be dispositive as to whether that person's ballot is qualified and counted in the 
vote totals, provided that the county clerk can otherwise verify the person is a voter based on the 
information provided on the outer envelope of the paper ballot or affidavit. 


History: Laws 2005, ch. 270, § 61. Effective dates. — Laws 2005, ch, 270, § 81 made 
re Laws 2005, ch. 270, § 61 effective July 1, 2005. 
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1-12-30. Conduct of election; disposition of signature roster, checklist 
of registered voters and machine-printed return reporting 
unofficial returns. | 


A. After all certificates have been executed, the presiding judge and the two election judges 
shall place the checklist of registered voters voting and one copy of the machine-printed returns 
in the stamped, espe Sth sats Pes for that purpose and immediately mail it to the sec- 
retary of state. 

B. . The signature roster, the machine-printed returns and the Kanevhbls data storage device 
shall be returned to the county clerk. The signature roster, the machine-printed*returns and the 
removable media storage device shall not be placed in the ballot box. 

-C. Signature rosters and’machine-printed returns in the custody of the county der ¢ may be 
destroyed only purstiant to Section 1-12-69.NMSA 1978. 

D. The county clerk shall report the unofficial total returns for the county to nine secretary of 
state within ten hours after the polls close. 


History: 1958 Comp, § 8-12-58, enacted by Laws rosters and machine-printed returns: only’ pursuant to 
1969, ch, 240, § 289; 1977, chi.222, § 40; 1987, ch. 327, § Section 1-12-69 NMSA 1978. 
15; 1991, ch. 105,.§ 31; 2011, ch, 187, § 95; The 1991 amendment, effective April 2, 1991, inserted 
The 2011 amendment, effective July 1,:2011, prohib- "and the direct recording electronic cartridge’ for elec- 
ited the placing of removable media: storage devices in tronic and marksense machines" in two places in Subsec- 


the ballot box and permitted the destruction of signature tion B and made related stylistic changes. 


1-12-30.1. Voter lists; signature rosters; disposition after the polls close. 


A. After the polls are closed, the signature roster shall be properly certified by the precinct 
board {election board]:and returned to the county clerk with the election returns destined for the 
county clerk. The precinct voter list marked for the secretary of state shall be returned to the sec- 
retary of state with the election returns destined for the secretary of state. 

B... The signed and certified signature rosters used in any election shall be considered a part of 
the election ‘returns and treated accordingly. They shall be preserved and finally disposed of in the 
same manner as provided in the Election Code [Chapter 1 NMSA 1978] and 42 U.S.C. 1974. 

C. Whoever willfully destroys, defaces, alters without authorization:or improperly disposes of 
signature rosters used in an election is guilty of a fourth degree felony, 


History: 1953 Comp., § 3-5-12, enacted by Laws The 2005 amendment, effective July 1, 2005, in Sub- 
1969, ch. 240, § 113; 1987, ch. 327, § 5; amended and section A, changed "voter list" to "precinct voter list"; in 
recompiled as 1-12-30.1 NMSA 1978 ‘by Laws 2005, Subsection B, deleted the former provision that the ros- 
ch. 270, § 73. ters shall be preserved and disposed of in the manner pro- 

Bracketed material: _ The bracketed material was vided in the Election Code for poll books; in Subsection B, 
inserted by the compiler and is not part of the law. provided that the rosters shall be preserved and disposed 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- of in the manner provided in the 42 US. C. 1974; and in 
vided that references in the Election Code to ‘precinct Subsection C, deleted the former provision that the pun- 
board"; shall be deemed to. be references to "election ishment. for willful destruction, defacement, unauthor- 
board", as that term is defined in Section 1-1-1838 NMSA ized alteration or improper disposition of the rosters shall 
1978. be the same as for similar treatment of poll books, and 

Recompilations, — Laws 2005, ch. 270, § 73 recom- provided that whoever willfully destroys, defaces, alters 
piled former) 1-5-11 NMSA 1978 as 1-12-30.1 NMSA 1978 without authorization or improperly disposes of rosters is 
effective July 1, 2005. guilty of a fourth degree felony. 


1-12-31. Conduct of election; disposition of ballot boxes and other 
‘« election materials. oda 


A. The following election returns and materials shall not be placed in the ballot box atid shall 
be returned immediately to the county clerk along with the locked ballot box: 
(1) the number on the numbered seal affixed to secure the ballot box or one > ballot box: key 
in an ‘envelope addressed to the county clerk; 
(2) . one signature roster; 
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(8) one certificate of returns for the polling place; : ; 
(4) the envelope containing any provisional paper, ballots cast at ‘ag caliinit place; 
(5) the envelope containing any absentee or mailed ballots delivered to the polling place by 
the voter or an immediate family member of the voter; 
(6) the envelope containing paper ballots that were not tabulated by the electronic vote 
tabulator; 
(7). the envelope containing Soachinod ain lara paper ballots with write-in votes; erica 
(8) all unused election supplies not destroyed pursuant to the Election Code. 
B. The removable media storage device shall not be placed in the ballot box and shall be re- 
turned immediately to the county clerk either by messenger or along with the locked ballot box. | 
C. The election judge of the party different from that of the presiding judge shall place, the 
number on the numbered seal affixed to secure the ballot box or the other ballot box key in the 
envelope addressed to the district court and immediately mail it to the district court. 


History: 1953 Comp., § 3-12-55, enacted by Laws "sheet", added "and";,in Paragraph. (4) of Subsection A, 


1969, ch. 240, § 291; 1977, ch. 222, § 41; 1987, ch. 249, after "Code", deleted "and"; redesignated Paragraph (5) 
§ 37; 1987, ch. 327, § 16; 1991, ch. 105, § 32; 2009, ch. of Subsection A as new Subsection B, and after "storage 
150, § 17; 2011, ch. 137, 8 96; 2015, ch. 145, § 65; 2019, device", added "shall not be placed in the ballot box and 
ch. 212, § 114. shall be returned immediately to the' county clerk either 
The 2019 amendment, effective April 3, 2019, revised by messenger or along with the locked ballot box"; and re- 
the list of items that are required to be returned to the designated former Subsection B as Subsection C. 
county clerk along with the locked ballot box; in Subsec- The 2011 amendment, effective July 1, 2011, required 
tion A, Paragraph A(1), added "the number on the num- that election materials be! locked’ in the ballot box; re- 
bered seal affixed to secure the ballot box or", in Para- moved the registration binder and machine cartridges for 
graph A(3), after "one", deleted "tally sheet; and", and electronic vote tabulators from the list of election materi- 
added "certificate of returns for the polling place", added als; and added removable media storage devices to the list 
new Paragraphs A(4) through A(7) and redesignated for- of election materials, 
mer Paragraph A(4) as Paragraph A(8); and in Subsection _ The 2009 amendment, effective June 19, 2009, in 
C, after "the presiding judge shall place", added "the num- Subsection A(6), after "electronic", deleted "or marksense 
ber on the numbered seal affixed to secure the ballot box machine" and‘added "vote tabulator"; and in Subsection 
or", B, at the beginning of the sentence, deleted "In the event 
The 2015 amendment, effective July 1, 2015, provided emergency paper ballots have been voted", 
that removable media storage devices are not to be placed ’» The 1991 amendment, effective April 2, 1991, in Sub- 
in the ballot box but should be returned immediately to section A, substituted "sheet" for "book" in Paragraph (3), 
the county clerk; in Paragraph (3), of Subsection A, after added Paragraph (6) and made a related stylistic change. 


1-12-32. Conduct of election; return of ballot boxes and election 
materials. 


A. Unless the ballot box, election returns and materials are delivered to the county clerk 
within twenty-four hours after the polls are closed, the vote in the precinct shall not be canvassed 
or made a part of the final election results except upon order of the district court after finding that 
the delay in the delivery of materials was due to forces beyond the control of the precinct board 
[election board]. 

B. In precincts not more than thirty-five miles distant from the county clerk's office, the deliv- 
ery of the ballot box and election returns and materials shall be made by the presiding judge in 
person. 

C. In precincts more than thirty-five miles distant from the county clerk's office, the delivery of 
the ballot box, election returns and materials may be made by special messenger selected by the 
presiding judge and the election judges. 


History: 1953 Comp., § 3-12-56, enacted by Laws . ANNOTATIONS 
1969, ch. 240, § 292; 1987, ch. 249, § 38. . ; 
Bracketed material. — The bracketed material was Returns recognized when delay beyond control. 
inserted by the compiler and is not part of the law. — Delayed returns are entitled to recognition when forces 
Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- beyond control of election officials are responsible; such 
vided that references in the Election Code to "precinct forces need not be acts of God or physical forces. Valdez v. 
board", shall be deemed to be references to "election Herrera, 1944-NMSC-013, 48 N.M. 45, 145 P.2d 864. 
board", as that term is defined in Section 1-1-1383 NMSA Returns counted in absence of tampering. — Re- 
1978. turns delayed beyond the statutory 24 hours due to faulty 
Cross references. — For messengers, see 1-2-20 instructions were counted in absence of tampering with 
NMSA 1978. the ballots and pollbooks, the delay being considered 
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beyond control of election officials. Valdez v. Herrera, the votes, and cancel certificates of election issued, with- 
1944-NMSC-013, 48 N.M. 45, 145 P.2d 864. out making holders of certificates parties. Board of Cnty. 

Constitutional mandate and principle control- Comm'rs v. Chavez, 19837-NMSC-022, 41 N.M. 300, 67 P.2d 
ling, — While former provision that election returns be 1007. 
filed with county clerk within 24 hours was probably man- Custodians so remiss to create doubt. — If custo- 
datory, the constitutional mandate that person receiving dian of ballots has been so remiss in their preservation as 
highest number of votes be elected and the principle that to suggest probability of tampering or to create doubt as 
voters must not be denied their rightful voice in govern- to their integrity, then none of the ballots, nor a recount 
ment, unless public interest would not be served by pre- thereof, may be relied on to overcome the official returns, 
serving validity of election, were controlling. Valdez v. Madrid v. Sandoval, 1982-NMSC-052, 36 N.M. 274, 13 
Herrera, 1944-NMSC-018, 48 N.M. 45, 145 P.2d 864, P.2d 877, 

Court will not view challenge in absence of fraud, Mere irregularity does not destroy election valid- 
etc. — In absence of any bad faith, fraud or reasonable ity. — In absence of statute, mere irregularities in man- 
opportunity for fraud, supreme court will view unsym- ner of conducting election, or making returns thereof, will 
pathetically any challenge to right of a large number of not destroy validity of such election. Gallegos v. Miera, 
persons to participate in an election. Valdez v. Herrera, 1923-NMSC-018, 28 N.M. 565, 215 P. 968. 
1944-NMSC-013, 48 N.M. 45, 145 P.2d 864, Strict compliance not required for ballot preser- 

Court could compel board to recanvass where re- vation. — Departure from strict letter of statute as to 
turns incomplete. — When canvassing board proceeded preservation of ballots will not warrant their rejection, in 
to canvass votes without waiting for returns from one absence of fraud or suspicion of fraud. Montoya v. Ortiz, 
precinct which were unavoidably 25 hours late, court was 1918-NMSC-114, 24 N.M. 616, 175 P. 335). 


authorized to compel board to reconvene, and recanvass 


1-12-33. Conduct of election; office of county clerk to remain open. 


The county clerk or some duly authorized deputy or assistant shall keep the office of the county 
clerk continuously open for twenty-four hours next after the closing of the polls for any primary, 
general or statewide special election. The office shall be kept open for the purpose of receiving 
the ballot boxes, election returns and materials. If all such items have been received from each 
precinct in the county before the expiration of the twenty-four hour period, the office of the county 
clerk may be closed except during regular office hours. 


History: 1953 Comp., § 3-12-57, enacted by Laws after closing of polls in.a primary election. 1941-42 Op. 
1969, ch. 240,-§ 293. Att'y Gen. No. 42-4154 (opinion rendered under former 
ANNOTATIONS Las 


Clerk to keep office open in primary. — The county 
clerk's office must be kept open continuously for 24 hours 


1-12-34. Conduct of election; copies of election return certificates. 


Upon completion of the certificate of returns, the presiding judge shall deliver all returns to the 
county clerk on election night with the exception of the one legible copy from each voting machine 
posted on the outside of the entrance door to the polling place. 


History: 1953 Comp., § 3-12-58, enacted by Laws copies of the certificate. may be taken and used as evi- 
1969, ch. 240, § 294; 1991, ch. 105, § 33. dence in all cases the same as the original certificate. The 
The 1991 amendment, enecuve: April 2, 1991, rewrote secretary of state shall supply printed forms of such ad- 
this section which read "Upon completion of the certificate ditional certificates." 
of returns, the presiding judge shall deliver upon demand, 
one copy thereof to a representative of each political party ANNOTATIONS 
present, bearing the precinct board signatures, the same Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
as on the original. The presiding judge shall also post one Jur. 2d Elections § 400. 
signed copy of the certificate in the polling place. Certified 29 C.J.S. Elections § 237(4). 
1-12-35. Repealed. 
Repeals. — Laws 2011, ch. 137, § 110 repealed 1-12- effective July 1, 2011. For provisions of former section, see 
385 NMSA 1978, as enacted by Laws 1969, ch, 240, § 295, the 2010 NMSA 1978 on NMOneSource.com. 


relating to closing polls and locking voting machines, 
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1-12-36. Repealed. 


- Repeals. — Laws 1981, ch, 149, § 10, repealed 1-12- 
36 NMSA 1978, as enacted by Laws 1973, ch. 358, § 1, 


ELECTIONS 


1-12-39 


relating to the procedure for opening <rdtinig machines, ef- 
fective June 19,1981. ~ 


1-12-37. Conduct of election; voting machines; verification of returns. 


Two election officials of different parties shall verify that the counter settings registered on the 
machine-printed returns are legible. The machine-printed returns shall show the number of votes 
cast for each candidate and the number of votes cast for and against any constitutional amend- 
ment or other question submitted, and the return shall be signed by each member of the precinct 


board [election board] and two watchers of opposing interest, if there be such. 


History: 1953 Comp,, § 3-12-61.1, enacted by Laws 
1978, ch. 358, § 2; 1977, ch. 222, § 43; 1981, ch. 149, § 7; 
2011, ch. 187, § 97. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election 
board", as that term is defined in Section 1-1-1383 NMSA 
1978. 


1-12-37.1. Repealed. 


Repeals. — Laws 2011, ch. 137, § 110 repealed 1-12- 
37.1 NMSA 1978, as enacted by Laws 2002; ch. 51, § 1, 
relating to remedy for use of incorrect ballots, effective 


The 2011 amendment, effective duly 1, 2011, elimi- 
nated the procedure for canvassing machine-printed re- 
turns that are not legible. 


ANNOTATIONS . 


Law reviews. — For note, "Why Gunaji v. Macias Mat- 
ters to Candidates and Voters: Its Impact on New Mexico 
Election Law", see 33 N,M.L. Rev, 431 (2003). 


~ July 1, 2011. For provisions of former section, see the 2010 


NMSA 1978 on i OneSource. com, 


1-12-38. Voting machines; printomatic voting machine; admittance of 
watchers and candidates; proclamation of results. 


During the reading of the results of the votes cast, any candidate or watcher who desires to be 
present shall be admitted to the polling place. The proclamation of the result of the votes cast 
shall be distinctly announced by the presiding judge, who shall read the name of each candidate 
and the vote registered,on the printed returns. The presiding judge shall also read. the vote cast 
for and against each constitutional amendment or other question submitted. During the procla- 
mation, ample opportunity shall be given to any person lawfully present to compare the result so 
proclaimed with the printed returns, and any necessary corrections shall then and there ne made 
by the precinct board [election board]. | 


History: 1953 Comp., § 3-12-62.1, enacted by Laws board", shall be deemed to be references to’ "election 
1973, ch. 358, § 38. board", as that term is defined in Section 1- 1- 13 NMSA 
Bracketed material. — The bracketed material was 1978. 
inserted by the compiler and is not part of the law. Cross references. — For Santaabls and impermis- 
Laws 2019, ch. 212, § 283, effective April 8, 2019, pro- sible activities of watchers, see 1-2-29 NMSA 1978, ° 
vided that references in the Election Code to "precinct 


1-12-39. Conduct of election; voting machine; completion of locking 
procedures. 


Before adjourning, the precinct board [election board] shall ge Le the locking procedures on 
the voting machine. 


History: 1953 Comp., § 3-12-63, enacted by Laws 
1969, ch, 240, § 299. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election board", 
as that term is defined in Section 1-1-1383 NMSA 1978, 
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1-12-40. Repealed. 


Repeals. — Laws 2011, ch. 137, § 110 repealed 1-12- sealing, effective July 1, 2011. For provisions of former 
40: NMSA 1978, as enacted by Laws 1969, ch. 240, § 300, section, see the 2010 NMSA 1978 on NMOneSource.com. 
relating to voting machines and duration of locking and 


1-12-41, Repealed. 


Repeals. — Laws 1981, ch. 153, § 2, repealed 1-12- 45, relating to the clearing of voting machines, effective 
41 NMSA 1978, as enacted by Laws, 1977, ch. 222, § June 19, 1981. 


1-12-42. Conduct of election; employees; time to vote. 


_ A. On election day a voter may absent himself from employment in which he is engaged for two 
hours for the purpose of voting between the time of opening and the time of closing the polls. The 
voter shall not be liable to any penalty for such absence; however, the employer may specify the 
hours during this period in which the voter may be absent. 

B. The provisions of Subsection A of this section do not apply to an employee whose work day 
begins more than two hours subsequent to the time of opening the polls, or ends more than three 
hours prior to the time of closing the polls. 

C. The provisions of Subsection A of this section apply to elections of Tridsin nations, tribes or 
pueblos for a voter who is enrolled as a member of the Indian nation, tribe or pueblo and is quali- 
fied to vote in the election. : 

D. A person who refuses the right granted in this section to an employee is guilty of a misde- 
meanor and shall be punished by a fine of not less than fifty dollars ($50.00) nor more than one 
hundred dollars ($100). 


History: 1953 Comp., § 3-12-66, enacted by Laws Thompson Co., 1985-NMCA-098, 103 N.M. 453, 708 P.2d 


1969, ch, 240, § 302; 2001, ch. 106, § 1. 1054, 

The 2001 amendment, effective June 15, 2001, added Work day means the normal or usual work day 
present Subsection C; redesignated former Subsection C as scheduled by the employer during the course of the 
as Subsection D; and in present Subsection D, deleted "or year. An employer may not adjust the working hours 
corporation" preceding "who refuses", on election day to bring, the working hours of employ- 

ANNOTATIONS rg a the exemption provision, 1974 Op. Att'y Gen. 


Employer not to designate lunch or other period 
outside normal hours. — The employer may not des- 
ignate a period in which the employee may absent him- 
self that includes either the employee's normal lunch 


Adjustment of working hours allowed. — An em- 
ployer's adjustment of its customary daily work schedule 
on election day, so as to release its employees from work 
more than three hours prior to the closing of the polls, : : ‘ ; : 
without any wage deduction for the shortened workday, period or that includes a period either prior or subse- 
came within the exception provided by Subsection B and quent to his normal working hours. 1974 Op. Att'y Gen. 
did not, therefore, violate Subsection A. State v. Kenneth P. No. 74-36. 


1-12-43. Emergency situations. 


A. If any electronic vote tabulator becomes disabled while being used to the extent that any 
voter is unable to cast a vote for all the candidates or questions of the voter's choice and have such 
vote recorded by the electronic vote tabulator, it shall be repaired, if possible, or another electronic 
vote tabulator shall be promptly substituted. 

B. ’ If a disabled electronic vote tabulator cannot be repaired in a reasonable length of time and 
if there are no other electronic vote tabulators available for substitution, the presiding judge shall 
order marked ballots to be collected and securely preserved until they may be tabulated pursuant 
to rules promulgated by the secretary of state. 

C. A voter shall not be denied the opportunity to mark a ballot for later tabulation due to the 
lack of a functioning electronic vote tabulator. 

D. The county clerk shall provide additional ballots if needed and when requested by the pre- 
cinct board [election board]. 
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History: 1953 Comp., § 3-12-77, enacted by Laws 
1977, ch, 222, § 46; 2009, ch. 150, § 19; 2011, ch. 137, 
§ 98, ‘a, iat 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election 
board", as that term is defined in Section 1-1-1838 NMSA 
1978. ' 

Cross references. — For care and custody of voting 
machines, see 1-9-12 NMSA 1978, 

The 2011 amendment, effective July 1, 2011, elimi- 
nated the requirement that counties appropriate funds for 
maintaining electronic vote tabulators, 

The 2009 amendment, effective June 19, 2009, in 
Subsection A, after "If any", deleted "voting machine" 
and added "electronic vote tabulator", after "recorded by 
the", deleted "machine" and added "electronic vote tabula- 
tor"; and after "or another", deleted "machine" and added 


1-12-44. Recompiled. 


Recompilations. — Laws 2009, ch. 150, § 10 recom- 
piled former 1-12-44 NMSA 1978, relating to emergency 


1-12-45. Repealed. 
Repeals. — Laws 2009, ch. 150, § 37 repealed 1-12-45 


NMSA 1978, as enacted by Laws 1977, ch. 222, § 48, re- 
lating to emergency situations, emergency paper ballots, 


1-12-45.1. Repealed. ! 
Repeals. — Laws 2009, ch. 150, § 37 repealed 1-12-45.1 


NMSA 1978, as enacted by Laws 1991, ch. 105, § 35, re- 
lating to emergency situations, counties using marksense 


1-12-46. Repealed. 
Repeals. — Laws 2009, ch. 150, § 37 repealed 1-12-46 


NMSA 1978, as enacted by Laws 1977, ch. 222, § 49, re- 
lating to emergency situations, emergency paper ballots, 


1-12-47. Recompiled. 


Recompilations. — Laws 2009, ch. 150, § 11 recom- 
piled former 1-12-47 NMSA 1978, relating to emergency 


1-12-48. Repealed. | 
Repeals. — Laws 2009, ch. 150, § 37 repealed 1-12-48 


NMSA 1978, as enacted by Laws 1977, ch. 222, § 51, relat- 
ing to emergency situations, emergency paper ballots and 


1-12-49. Recompiled. 


Recompilations. — Laws 2009, ch. 150, § 12 recom- 
piled former 1-12-49 NMSA 1978, relating to emergency 
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1-12-49 


"electronic vote tabulator"; in Subsection B, after "substi- 
tuting", deleted "voting machines" and added "electronic 
vote tabulators"; in Subsection C, after "If a disabled", de- 
leted "voting machines" and added "electronic vote tabula- 
tors"; after "there are no other", deleted "voting machines" 
and added "electronic vote tabulator"; after "judge shall 
order", deleted "emergency paper" and added "marked" 
and after "ballots to be", deleted "substituted and used" 
and added the remainder of the sentence; added Subsec- 
tion D; and in Subsection E, after "provide additional", de- 
leted “emergency paper". 


ANNOTATIONS 


Booth necessary for papér ballots. — At least one 
voting booth should be supplied to take care of the voting 
that may be necessary for voting by paper ballots at vot- 
ing machine polling places. 1953-54 Op. Att'y Gen. No. 54- 
5920 (opinion rendered under former law). 


situations, emergency paper ballots and general require- 
ments, as 1-10-12 NMSA 1978, effective June 19, 2009. 


form for primary, effective June 19, 2009. For provisions 
of former section, see the 2008 NMSA 1978 on NMOne 
Source.com. 


ballots, effective June 19, 2009. For provisions of former 
section, see the 2008 NMSA 1978 on NMOneSource.com. 


form for general election, effective June 19, 2009. For 
provisions of former section, see the 2008 NMSA 1978 on 
NMOneSource.com. 


situations, emergency paper ballots and write-in -candi- 
dates, as 1-10-18 NMSA 1978, effective June 19, 2009. 


number supplied, effective June 19, 2009. For provisions 
of former section, see the 2008 NMSA 1978 on NMOne 
Source.com. 


situations and election supplies, as 1-10-14 NMSA 1978, 
effective June 9, 2009. 
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1-12-50. Repealed. 


Repeals. — Laws 2009, ch. 150, § 37 repealed 1-12-50, to a voter, effective June 19, 2009. For provisions of former 
NMSA 1978, as enacted by Laws 1977, ch. 222, § 53, relat.’ section, see the 2008 NMSA 1978 on NMOneSource.com. 
ing to emergency situations, emergency paper ballots, one 


1-12-51. Paper ballots; unauthorized receipt or delivery of paper ballot. 


Except for absentee ballots and unless otherwise provided by law, a voter shall not receive a 
paper ballot from any person other than from a member of the precinct board [election board] or at 
an alternate voting location. No person other than a member of the precinct board [election board] 
or officer authorized by law shall deliver a paper ballot to any voter. 


/ History: 1953 Comp., § 3-12-85, enacted by Laws a paper ballot from a polling place where the voter is not 
1977, ch. 222, § 54; 2009, ch. 150, § 20; 2011, ch. 137, § 99. authorized to vote. 

Bracketed material. — The bracketed material was The 2009. amendment, effective June 19, 2009, at the 
inserted by the compiler and is not part of the law. beginning of the sentence, added "Except for, absentee 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- ballots and"; after "shall not receive", deleted "an emer- 
vided that references in the Election Code to "precinct gency"; after "authorized to vote", added,"or at an alter- 
board", shall be deemed to be references to "election board", nate early voting location"; and after “law shall deliver", 
as that term is defined in Section 1-1-1383 NMSA 1978. deleted "an emergency". 


The 2011 amendment, effective July 1, 2011, elimi- 
nated the restriction that prohibited a voter from receiving 


1-12-52. Repealed. 


Repeals. — Laws 2009, ch. 150, § 37 repealed 1-12-52 machines when used to mark emergency paper ballots, ef- 
NMSA 1978, as enacted by Laws 1977, ch. 222, § 55, re- fective June 19, 2009. For provisions of former section, see 
lating to emergency situations and occupation of voting the 2008 NMSA 1978 on NMOneSource.com. ; 


1-12-53. Repealed. 


Repeals. — Laws 2009, ch. 150, § 37 repealed 1-12-53 ‘ballots; general election and marking, effective June 19, 
NMSA 1978, as enacted by Laws 1977, ch. 222, § 56, re- 2009. For provisions of former. section, see the 2008 NMSA 
lating to emergency situations; voters; emergency paper 1978 on NMOneSource.com, 


1-12-54. Repealed. 


Repeals. — Laws 2009, ch. 150, § 37 repealed 1-12-54 amendments and other questions by emergency paper 
NMSA 1978, as enacted by Laws 1977, ch, 222, § 57, re- ballot, effective June 19, 2009. For provisions of former 


lating to emergency situations, voting on constitutional section, see the 2008 NMSA 1978 on NMOneSource.com. 


1-12-55. Paper ballots; marking. 


All marks on the paper ballot shall be made only with the recommended or provided marking 
device. 


History: 1953 Comp., § 3-12-89, enacted by Laws ANNOTATIONS 
1977, ch. 222, § 58; 1979, ch. 57, § 5; 2009, ch. 150, § 21. 

The 2009 amendikent, Sffbotivia done 19, 2009, deleted Am, Jur, 2d, A.L.R. and C.J.S. references. — 26 Am. 
former language which required ballots to be marked with Jur. 2d Heras ® 341 St tee ae 
a cross or a check and defined each term. 29 C.J.S. Elections §§ to 178. 


1-12-56. Repealed. 


Repeals. — Laws 2009, ch. 150, § 37 repealed 1-12-56 and identification marks, effective June 19, 2009. For 
NMSA 1978, as enacted by Laws 1977, ch. 222, § 59, re- provisions of former section, see the 2008 NMSA 1978 on 
lating to emergency situations, emergency paper ballots NMOneSource.com. 
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1-12-57. Paper ballots; procedure after marking. 


After marking and preparing a paper ballot in a polling place, the voter: 
A. shall not show it to any person in the polling place in such a way as to reveal its contents; and 
B. shall feed the paper ballot into the electronic vote tabulator. 


History: 1953 Comp., § 3-12-91, enacted by Laws and added "feed the"; and after "paper ballot", deleted "in 
1977, ch, 222, § 60; 2009, ch. 150, § 22; 2019, ch. 212, the ballot box in the presence of the voter" and added the 
§ 115. remainder of the sentence. 

The 2019 amendment, effective April 3, 2019, in the 
introductory clause, after "polling place", deleted "alter- ANNOTATIONS 
nate voting location" and in Subsection A, after "any per Power of election judges to reject ballots. — After 
son in", added "the polling place in". ballots had been tendered by the voter and deposited in 

The 2009 amendment, effective June 19, 2009, after the ballot box, the quasi-judicial function to reject ballots 
"After marking and preparing’, , deleted "his emergency"; given election judges by Comp. Laws 1897, §§ 1665, 1668 
after "paper ballot", added "in a polling place or alternate became exhausted, and thereafter their powers as to such 
voting location"; deleted former Subsection A, which re- ballots became purely ministerial. Territory of New Mex- 
quire a voter to fold the ballot so that the number on the. ico ex rel. Lester v, Suddith, 1910-NMSC-068, 15 N.M, 728 
ballot appears on the outside; in Subsection B, at the be- 110 P. 1038 (decided under former law). 1 
ginning of the sentence, deleted "deliver it to the presid- Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am, 
ing judge who shall then detach the visible number on the Jur, 2d Elections §§ 328, 337. 
ballot, hand it to the voter, then deposit the emergency" 29 C.J.8. Elections §§ 206, 207. 


1-12-58. Recompiled. 


Recompilations. — Laws 2011, ch. 1387, § 109 recom- 
piled former 1-12-58 NMSA 1978 as 1-20-8.2 NMSA 1978 
effective July 1, 2011. 


1-12-59. Viewing marked paper ballot. 


A. A voter may, on the voter's own initiative and using whatever form of communication or 
media chosen by the voter, voluntarily communicate any information regarding: 
(1). the name of any candidate in a candidate contest for whom the voter voted or for whom 
the voter abstained from voting; é 
(2) the affirmative or negative vote cast by the voter on a ballot question or nonpartisan 
judicial retention election; or 
(3) any other information regarding the manner in which a voter marked a paper ballot in 
an election. 
B. No person shall solicit a voter to show the voter's marked paper ballot or coerce a voter to 
reveal any of the information listed in Subsection A of this section. 
C. No person shall disclose without the consent of the voter any of the information listed in 
Subsection A of this section. 
D. Aviolation of Subsection B or C of this section may constitute the crime of offering a bribe, 
coercion of employees, coercion of voters, intimidation or conspiracy to violate the Election Code. 


History: 1953 Comp., § 3-12-93, enacted by Laws The 2009 amendment, effective June 19, 2009, de- 
1977, ch. 222, § 62; 2009, ch. 150, § 24; 2019, ch. 212, leted the first sentence "Only the presiding judge shall re- 
§ 116. ceive from any voter an emergency paper ballot prepared 

The 2019 pmendmeut effective April 3, 2019, autho- by such voter"; after "No person shall", deleted "examine 
rized voters to disclose information on their ballot, and or"; and after "voter to show", deleted "his emergency" and 


prohibited the disclosure of information on a ballot with- added the remainder of the sentence. 
out the voter's consent; added a new Subsection A; in Sub- 

section B, after "paper ballot", added "or coerce a voter to 

reveal any of the information listed in Subsection A of this 

section."; and added Subsections C and D. 


1-12-60.. Repealed. 


Repeals. — Laws 2009, ch. 150, § 37 repealed 1-12-60 and removal of ballot numbers, effective June 19, 2009. 
_NMSA 1978, as enacted by Laws 1977, ch. 222, § 63, re- For provisions of former section, see the 2008 NMSA 1978 
lating to emergency situations, emergency paper ballots on NMOneSource.com. 
226 


©.2022.State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-12-61 


CONDUCT OF ELECTIONS 
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1-12-61. Removal of paper ballots from polling place. 


No person shall remove any paper ballot from any polling place unless authorized by law. 


History: 1953 Comp., § 3-12-95, enacted by Laws 
1977, ch, 222, § 64; 2009, ch. 150, § 25. 

The 2009 amendment, effective June 19; 2009, af- 
ter."remove any", deleted "emergency" and after "polling 


place", deleted "before the completion of the ballot count", 
and added the remainder of the sentence. 


1-12-62. Paper ballots; spoiled or defaced. 


A. A voter who accidentally spoils or erroneously prepares the voter's paper ballot may return the 
spoiled or erroneously prepared paper ballot to the presiding judge and receive a new paper ballot. 

B. The presiding judge in delivering the new paper ballot shall announce the name of the voter 
and the number of the new. paper ballot in an audible tone. ) 

C. Upon the announcement of the presiding judge, the election clerks shall make a record in 
the signature roster and checklist of registered voters that the voter received a replacement ballot. 

D. The voter shall mark the spoiled or erroneously prepared paper ballot with the word 
"SPOILED" and shall place it in a separate envelope marked "SPOILED BALLOTS", which shall 


be returned to the county clerk. 


History: 1953 Comp., § 3-12-96, enacted by Laws 
1977, ch. 222, § 65; 1987, ch. 249, § 40; 1991, ch. 105, § 
36; 2009, ch. 150, § 26. 

The 2009 amendment, effective June 19, 2009, in 
Subsection A after "erroneously prepares", deleted "his 
emergency" and added "the voter's"; after "erroneously 
prepared", deleted "emergency" and after "receive a new", 
deleted "emergency"; in Subsection B, after "new" in two 
places, deleted "emergency"; in Subsection C, after "elec- 
tion clerks shall", deleted "cross out the number of the 
spoiled or erroneously prepared emergency paper ballot" 
and added "make a record"; and after "registered voters", 
deleted "with a single line and shall insert in lieu thereof 
the number of the new emergency paper" and added the 


remainder of the sentence; and in Subsection D, after 
"The", deleted "presiding judge’ and added "voter" and af- 
ter "prepared", deleted "emergency". 

The 1991 amendment, effective April 2, 1991, in Sub- 
section ©, inserted "and checklist of registered voters” 
following "roster" and deleted a second sentence, which 
read "In similar manner, an election judge shall correct 
the voter's original affidavit of registration" and made a 
minor stylistic change in Subsection B. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 
C.J.S, Elections § 204. 


1-12-63. Election judges; unused paper ballots. 


Immediately upon the time of the closing of the polls, the election judges and ‘presiding judge, in 
the presence of those lawfully permitted to be present, shall publicly destroy all unused paper ballots. 


History: 1953 Comp., § 3-12-97, enacted by Laws 
1977, ch. 222, § 66; 2009, ch. 150, § 27. 

The 2009 amendment, effective June 19, 2009, after 
"Immediately upon", added "the time of"; after "closing of 
the polls", deleted "and before any ballot box is unlocked"; 
and after "unused", deleted "emergency". 


1-12-64. Repealed. 


Repeals. — Laws 2009, ch. 150, § 37 repealed 1-12- 
64 NMSA 1978, as enacted by Laws 1977, ch. 222, § 67, 
relating to emergency situations, the county clerk and 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Treat- 
ment of excess or illegal ballots when it is not known for 
which candidate or on which side of a proposition they 
were cast, 155 A.L.R. 677. 


destruction of unused emergency paper ballots, effective 
June 19, 2009. For provisions of former, section, see the 
2008 NMSA 1978 on NMOneSource.com. 


1-12-65. Emergency situations; paper ballots; counting and tallying 


procedures. 


A. The presiding judge and the election judges, assisted by the election clerks, shall count the 
number of paper ballots that were not tabulated by the electronic vote tabulator, write the number 
of such ballots on each copy of the certificate of returns for that polling place and place the paper 
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ballots that were not tabulated by the electronic vote tabulator in an envelope provided for that 
purpose. The envelope shall not be locked in the ballot box but shall instead be transmitted di- 
rectly to the county clerk for machine-tabulation or hand-tallying of the ballots. | 

B. The presiding judge and the election judges, assisted by the election clerks, shall count the 
number of machine-tabulated paper ballots with write-in votes, write the number of such ballots on 
each copy of the certificate of returns for that polling place and place those paper ballots with write-in 
votes in an envelope provided for that purpose. The envelope shall not be locked in the ballot box but 
shall instead be transmitted directly to the county clerk for manual counting of the write-in votes. 

C. The tallying of paper ballots that were not tabulated by the electronic vote tabulator at the 
polling place and the counting of ballots with write-in votes shall be in accordance with procedures 
prescribed by the secretary of state. f 


History: 1958 Comp., § 3-12-99, enacted by Laws C; and in a beeetacie C, deleted "counting and", ar af- 
1977, ch, 222, § 68; 1991, ch. 105, § 37; 2009, ch. 150, $ ter "paper ballots", deleted "in an emergency situation" 
28; 2019, ch. 212, § 117. and added "that were not tabulated by the electronic vote 

Cross references. — For marking emergency paper . tabulator at the polling place and the counting of ballots 
ballots, see 1-12-58 NMSA 1978. with write-in votes". 

The 2019 amendment, effective April 3, 2019, revised The 2009 amendment, effective June 19, 2009, in ‘Sub- 
the procedure for counting paper ballots when the paper section A, after "tally the", deleted "emergency" after "pa- 
ballots were not tabulated by the electronic vote tabulator; per ballots", added "that were not tabulated by the elec- 
in Subsection A, after "shall count", deleted "and tally", af- tronic vote tabulator"; and at the beginning of the second 
ter the next occurrence of "the", added "number of", after sentence, deleted "Emergency"; and in Subsection B, after 
"electronic vote tabulator", deleted "and certify the results "tallying of", deleted "emergency"; and after "paper bal- 
of the election on the form on the tally sheet setting oppo- lots", added "in emergency situations". 
site the name of each candidate in figures the total num- The 1991 amendment, effective April 2, 1991, in Sub: 
ber of votes cast for the candidate, and they shal! set forth section A, in the first sentence, substituted "on the tally 
in the spates provided therefor the total number of votes sheet" for “in the tally books", deleted "words and" pirat 
cast for and against each constitutional amendment and ing "candidate in" and substituted "and against" for "o 
other questions, Paper ballots net marked as required by against" near the end and, in the third sentence, substi 


the Election Code shall not be counted. Fhe precinct board tuted "sheet" for "books". 
shall sign the tally sheet certificate" and added "write the 


number of such ballots on each copy of the certificate of ANNOTATIONS 

returns for that polling place and place the paper ballots Am, Jur. 2d, A.L.R. and C.J.S, references. — 26 Am. 
that were not tabulated by the electronic vote tabulator in Jur. 2d Elections §385etseq. 

an envelope provided for that purpose. The envelope shall Excess or illegal ballots, treatment of, when it is not 
not be locked in the ballot box but shall instead be trans- known for which candidate or upon which side of a propo- 
mitted directly to the county clerk for machine-tabulation sition they were cast, 155 A.L.R. 677. 

or hand-tallying of the ballots."; added a new Subsection 29 C.J.8. Elections §§ 221 to 240, 


B-and redesignated former Subsection B as Subsection 


1-12-66. Paper ballots; signature rosters, checklist of voters and tally 
sheets; disposition. 


A. After all certificates. have been executed, the presiding judge and the two election judges 
shall place the checklist of voters and one copy of the certificate of returns in that polling place in 
the stamped, addressed envelope provided for that purpose and an election judge shall immedi- 
ately mail it to the secretary of state. 

B. The signature roster and the original certificate of returns in that polling place shall be re- 
turned to the county clerk. The signature roster and the certificate of returns shall not be placed 
in the ballot box. 

C. Signature rosters, checklists of registered voters, certificates of reterns and tally sheets i in 
the custody of the county clerk and the secretary of state may be destroyed only pursuant to Sec- 
tion 1-12-69 NMSA 1978. 


History: 1953 Comp., § 3-12-100, enacted by Laws returns in that polling place"; in Subsection B, after "origi- 
1977, ch. 222, § 69; 1987, ch. 249, § 41; 1991, ch. 105, § nal", deleted "tally sheet" and added "certificate of returns 
38; 2009, ch. 150, § 29; 2011, ch. 187, § 100; 2019, ch. in that polling place", and after "roster and the", deleted 


212, § 118. "tally sheet" and added "certificate of returns": and in 
The 2019 amendment, effective April 3, 2019, re- Subsection C, after "registered voters,", added "certificate 

placed "tally sheet” with "certificate of return"; in Subsec- of returns". 

tion A, after "After", deleted "the counting and tallying _ The 2011 amendment, effective July 1, 2011, permit- 

of paper ballots are completed and after", and after "one ted voter records to be destroyed only parent to Sec: 


copy of the", deleted "tally sheet" and added "certificate of tion 1-12-69 NMSA 1978. 
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section A, after "tallying of', deleted "emergency"; after 
"judges shall place", deleted “one ‘copy of the signature 


CONDUCT OF ELECTIONS 
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roster" and added "the checklist, of voters"; and in Subsec- 
tion B, after "The", deleted "remaining copy of the". 

The 1991 amendment, effective April 2, 1991, inserted 
"checklists of registered'voters" in Subsection C. 


1-12-67. Paper ballots to be placed in ballot box. 


After all certificates have been executed, the election board shall place the bundles of tabulated 
paper ballots in the ballot box and the ballot box shall be closed and locked. 


History: 1953 Comp., § 3-12-101, enacted by Laws 
1977, ch. 222, § 70; 1987, ch. 249, § 42; 2009, ch. 150, § 
30; 2019, ch. 212, § 119.5, 

The 2019 ‘amendment, effective April 3, 2019, re- 
placed "precinct board" with "election board", and deleted 
"the paper ballots are tallied, the precinct" and added "all 
certificates have been executed, the election", and after 
“bundles of", deleted "counted" and added "tabulated", 

The 2009 amendment, effective June 19, 2009, after 
"After the" deleted "emergency"; after "board shall place", 
deleted |'the following in the ballot box:"; after "bundles of 


counted" deleted "emergency"; deleted former Subsection 
A(2), which required envelopes containing spoiled ballots 
to be placed in, the ballot box; deleted former Subsection 
A(3), which required envelopes containing rejected ballots 
to be placed in the ballot box; and in former Subsection 
B, at the beginning of the sentence, deleted eas the re- 
quired items have been placed", 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 29 
C.J.S. Elections § 234. : 


1-12-68. Paper ballots; county canvass; when recount is required. 


‘A. Ifit appears that defective returns cannot be corrected without a recount of the paper bal- 
lots, the county canvassing board shall immediately notify the district court in writing. 

B. The district court shall fix a time and place, which shall be not more than one week after 

receipt of notice from the county canvassing board, for a recount of the paper ballots from the pre- 


cinct. 


C.. The county clerk shall immediately notify the.county chairs of the political RETHe that par- 
ticipated in the election of the time and place of the recount. 

D, At the time and place set by the district court, the ballot box shall be opened in the presence 
of the district judge or some person designated by the district judge to act for the district court, 
the precinct board bedeschiant board], the county canvassing aaa and other persons sign rela to be 


present. | sia 


E. The precinct board [election board] shall then recount the paper ballots and make a new 
tally sheet certificate in duplicate to conform to the facts. 

F. After the recount is completed, the precinct board [election board] shall replace in the ballot 
box the paper ballots and other items taken therefrom and shall lock and return the ballot box and 
one key to the county clerk. The other key shall be returned to the district court or its representa- 


tive. 


G. After being properly corrected, the signature roster and tally sheets shall be disposed of as 
in the first instance: one each to the county clerk and one each to the secretary of state. 


History: 1953 Comp., § 3-12-102, enacted by Laws 
1977, ch. 222, § 71; 1987, ch. 249, § 43; 2009, ch. 150, § 
31. 


Bracketed material, — The bracketed material.was . 


inserted by the compiler and is not part of the law. 

Laws 2019, ch. 212, § 2838, effective April 3, 2019; pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references. to, "election 


ibs ; 


1-12-69. Disposition of paper ballots. 


board", as that term is defined in Section 1-1-18 NMSA 


Teo, 


Cross references, — For contests and recounts, see 1- 
14-1 NMSA 1978 et seq. 
The 2009 amendment, effective June 19, 2009, in Sub- 


“section A, after "recount of the", deleted "emergency"; in 


Subsection B, after "recount of the", deleted "emergency"; 
and in Subsection F; after "ballot box,the", deleted "emer- 
gency". 


A. Paper ballots marked by voters and all records related to voting in any election in which a 
federal candidate appears on the ballot shall be retained and preserved for a period of twenty-two 


months from the date of the election. 
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B. Paper ballots marked by voters and all records related to voting in any election in which no 
federal candidate appears on the ballot shall be retained and preserved for forty-five days after 
adjournment of the state or county canvassing board, whichever is later. 

C. In precincts where a recount or judicial inquiry or inspection of contents is sought, the 
county clerk shall hold ballots marked by voters and records related to voting in those precincts 
intact until forty-five days following the recount, judicial inquiry or inspection of contents is com- 
pleted, whichever is later. 

D. Paper ballots marked by voters and records related to voting in any election shall only be 
destroyed using a destruction method approved by the state records see hes for destruction 
of public records. 

E. The state records administrator is authorized to receive for storage and destruction paper 
ballots marked by voters and records related to voting in any election in which a federal candidate 
appears on the ballot. At least three days prior to sending the ballots and records to the state records 
administrator, the county clerk shall notify the county chair of each political party that participated 
in the election. The chairs or their designees may inspect the boxes prior to their sealing for delivery. 

F. At least three days prior to the destruction by the county clerk of paper ballots marked by 
voters and records related to voting, the county clerk shall notify the county chair of each political 
party participating in the election of the time, place and date thereof. The chair of each political 
party may be present or may have the chair's accredited representative present. 

G. Paper ballots marked by voters, their digitized equivalents and records related to voting are 
exempt from the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978] until forty- 
five days following any recount, contest or other judicial inquiry or until forty-five days after ad- 
journment of the state or county canvassing board, whichever is later. Any inspection of paper bal- 
lots marked by voters, their digitized equivalents or records related to voting shall be conducted in 
such a manner as to secure the secrecy of the ballot. 


History: 1953 Comp., § 3-12-103, enacted by Laws judicial inquiry or inspection of contents is completed, 
1977, ch. 222, § 72; 1981, ch. 149, § 9; 2008, ch. 58, § 3; whichever is later"; in Subsection D, after "destroyed", de- 
2015, ch. 145, § 66. leted "pursuant to rules promulgated" and added "using a 

The 2015 amendment, effective July 1, 2015, required destruction method approved", and after "state records", 
the county clerk to hold paper ballots for forty-five days deleted "center" and added "administrator"; in Subsec- 
following a recount, judicial inquiry or inspection of con- tion H, after the first occurrence of "state records", deleted 
tents, provided that paper ballots shall be destroyed using * "center" and added "administrator", after the second oc- 
a destruction method approved by the state records ad- currence of "state records" deleted "center" and added "ad- 
ministrator for destruction of public records, and provided ministrator"; and added Subsection G, 
that paper ballots marked by voters and records related to The 2008 amendment, effective February 29, 2008, 
voting are exempt from the Inspection of Public Records deleted former Subsection A, which provided for destruc- 
Act for a certain time; in Subsection C, after "precincts in- tion of ballots where there was no notice of contest or ju- 
tact", deleted "subject to order of the district court or other dicial inquiry; added Subsections A, B, D and E; and relet- 
authority having jurisdiction of the contest or inspection", tered subsections accordingly. 


and added "until forty-five days following the recount, 


1-12-70. Reporting of vote totals by precinct; voting data maintained by 
precinct. 


A. The county clerk shall report to the secretary of state the vote totals in each precinct on 
election night. 

B. The county clerk shall mininbAd voting data by precinct that includes the number of voters 
who voted early in-person, absentee by mail and on election day and the number of voters who 
voted using each type of voting system. The county clerk shall report this data to the secretary of 
state within sixty days following the election, and to no other person. The secretary of state shall 
then combine the data within a precinct to the extent necessary to protect the secrecy of each 
voter's ballot in accordance with rules issued by the aa of state before the data as processed 
becomes a public record. 


History: Laws 2007, ch. 336, § 1. ° Emergency clauses. — Laws 2007; ch: 336, § 21 con- 
aie tained an emergency clause and was approved April 2, 
2007. 
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1-12-71. Repealed. 


epeals. — Laws 2019, ch. 212, § 284 repealed L 12- 71 
NMSA 1978, as enacted by Laws 1977, ch. 222, § 7, relat- 
ing to restriction on local government elections, effective 


1-12-72. Repealed. 
Repeals. — Laws 2020 (ist S.S,), ch. 2, § 3 repealed 


1-12-72 NMSA 1978, relating to conduct of 2020 general 
election, special provisions and contingencies, effective 


POST-ELECTION DUTIES 1-13-2 


Apel 3, 2019. For provisions of former section, see the 
2018 NMSA 1978 on NMOneSource.com. 


December 31, 2020. For provisions of former section, see 
Laws 2020 (1st 8.8. ), ch. 2, $s 2: 


ARTICLE 13 


Post-Election Duties 


1-13-1. Post-election duties; county canvassing board. 

1-13-2. Post-election duties; missing returns. 

1-13-3. Repealed. 

1-13-4. Post-election duties; county canvass; method. 

1-13-5. Post-election duties; county canvass; defective re- 
turns; correction. 


1-13-6. Post-election duties; county canvass; defective re-.. 


turns; notification of secretary of state. 
1-13-7. Post-election duties; county canvass; when re- 
i check is required. 
1-13-8. Post-election duties; county canvass; search for 
, missing returns. _ 
1-13-9. Post-election duties; county canvass; voting ma- 
chine recheck. 
1-13-10. Post-election duties; voting machine recheck; 
. cost. 
1-13-11. Post-election duties; tie vote. 


1-13-12. Post-election duties; mandamus to compel can- 
vass. 

1-13-13. Post-election duties; county canvassing board; 

certifying results. 
14. Post-election duties; opening the ballot ba 
-15. Post-election duties; statewide election; state 
canvass. 

1-13-16. Post-election duties; secretary of state duties. 

1-13-17. Post-election duties; nature of documents, 

1-13-18. Post-election duties; state canvass; corrections. 

1-13-19. Post-election duties; proceedings for contempt. 

1-13-20. Post-election duties; expense of corrections. 

1-13-21. Clearing voting systems; transferring ballots. 

1-13-22. Post-election duties; responsibility for voting 
machines. 

1-13-23. Post-election duties; records. 

1-13-24. Post-election duties; unopposed write- -in candi- 
dates, 


1-13-1, Post-election duties; county canvassing board. 


A.. The board of county commissioners is ex officio the county canvassing board in each county. 

B... The board of county commissioners may designate the board of registration to serve as the 
county canvassing board for the county. The designation shall be made in the polling place'resolu- 
tion adopted pursuant to Section 1-3-2 NMSA 1978 and is valid for all statewide and special elec- 
tions conducted within the county until the expiration of the resolution. _ 


History: 1953 Comp., § 3-13-1, enacted by Laws 
1969, ch. 240, § 303; 2019, ch. 212, § 120. 

The 2019 amendment, effective April 3, 2019, added 
Subsection B. 


ANNOTATIONS - 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections § 395. 


Injunction against canvassing of votes and declaring re- 
sult of election, 1 A-L.R.2d 588, 
29 C.J.S, Elections § 236. 


1-13-2. Post-election duties; missing returns. 


_A. If at the time the county canvassing board meets it appears that a precinct board [election 
board] has not delivered the election returns to the county clerk, the county canvassing board shall 
immediately issue a summons to bring before it the delinquent precinct board [election board] to- 
gether with the missing election returns. The summons shall be served by the sheriff, without cost 
to the county, and the members of the precinct board [election board] shall not be paid for their 
service on election day. 
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B. If within ten days after the date of the election the secretary of state has not received the 
election returns of any precinct, the secretary of state may send a special messenger to the counee 
and precinct to secure and convey the missing returns to the secretary of state. 


History: 1953 Comp., § 3-13-2, enacted by Laws board", as that term is defined in Section 1-1-1383 NMSA 


1969, ch, 240, § 304; 1977, ch. 222, § 73. 1978. 
Bracketed material. — The bracketed material was Cross references. — For returns. defined, see 1-1-8 
inserted by the compiler and is not part of the law. NMSA 1978. 


Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct ANNOTATIONS 


board", shall be deemed to be references to "election Avh. Jur. 2d, A.L.R. and CwW.S. references. — 29 
C.J.S. Elections 88 229,232, ) 


1-13-3. Repealed. 


Repeals. — Laws 2019, ch, 212, § 284 repealed ete commencement, effective April 3, 2019. For provisions 
13-3 NMSA 1978, as enacted by Laws 1969, ch. 240, § of former section, see the 2018 NMSA 1978 on NMOne 
305, relating to post-election duties, county canvass, Source.com. 


1-13-4. Post-election duties; county canvaees method. 


The county clerk shall: 

A. prepare the report of the canvass of the election returns by carefully examining the returns 
of each precinct to ascertain if they contain the properly executed certificates required by the Elec- 
tion Code and to ascertain pitavini-se any Sperapeeoucy, omission or error appears on the face of the 
election returns; and 

B. present the report of the canvass to the county canvassing board for the board's consider- 
ation and approval. 


History: 1953 Comp., § 3-13-4, enacted by Laws 1969, insufficient to alter result of the race, the district court 
ch, 240, § 306; 1977, ch. 222, § 74; 2019, ch. 212, § 121. was not bound by county canvassing board's certificate 
Cross references. — For ballots cast by unregistered of election upon finding, correctly, that certificate im- 
or otherwise unqualified electors not to be canvassed, see properly excluded returns from a precinct in which un- 
1-4-1 NMSA 1978, : registered votes were allegedly cast. Miera v. Martinez, 

For election return certificates, see 1-12-34 NMSA 1978. 1944-NMSC-005, 48 N.M, 30, 145 P.2d 487. 

The 2019 amendment, effective April 3, 2019, pro- Effect of irregularity i in registration, — Strong case 
vided additional post-election duties for the county clerk; is presented for holding that irregularity in registration 
in the introductory clause, after "county", deleted "can- does not affect status of voters as being duly registered 
vassing board" and added "clerk"; in Subsection A, added where trial court finds on substantial evidence that per- 
"prepare the report of the"; and added Subsection B. son voting and person registered are one and the same, 

ANNOTATIONS pte v. Martinez, 1944- NMSC-005, 48 N.M. 30, 145 P.2d 

Board may not examine actual ballots. — The Mere irregularity does not void election: — Honest 
county canvassing board is limited to examining only the mistake or mere omission on part of election officers, or 
"election returns." This does not include the actual bal- nonfraudulent irregularities, even though gross, will not 
lots. Weldon v. Sanders, 1982-NMSC-136, 99 N.M. 160, void election unless they affect result, or render it uncer- 
655 P-2d 1004. eee tain. Orchard v. Board of Comm'rs, 1938-NMSC- OTT 42 

Board may not correct errors. — The duty of the N.M. 172, 76 P.2d 41. 
county canvassing board is limited to finding errors, not Order requiring board to cancel certificates 
correcting them. If an error is found, the precinct board proper where returns incomplete. — In proceeding to 
and the secretary of state must be notified. Weldon v. compel county canvassing board to canvass votes deliv- 
Sanders, 1982-NMSC-136, 99 N.M. 160, 655 P.2d 1004, ered late, order requiring board to cancel certificates of 

"May" is not infrequently used interchangeably with election previously issued was proper, although holders of 
"must," and where 1941 Comp. § 56-349(6) provided that previous certificates were not made parties to the proceed- 
original affidavits of registration, constituting the official ing. Board of Cnty. Comm'rs v. Chavez, 1937-NMSC-022, 
registration list and record in the office of the county clerk 41 N.M, 300, 67 P.2d 1007. , ; 
may be considered a part of the official election returns, Canvassing officers not to determine legality 
and where the law required the board to canvass all of of votes. — Section 2035 of Code 1915, providing that 
the returns of an election, the board had an absolute obli- probate judge, with a justice of peace (now magistrate), 
gation to consider the certified list of registered electors. Should publicly examine vote polled for each candidate did 
Reese v. Dempsey, 1944-NMSC-039, 48'N.M. 417, 152 P.2d not confer on canvassing officers the power to determine 
157. illegality of votes and reject them on that ground, because 

Court not bound by board's certificate excluding that was covered by § 55 of the same act, Code 1915, § 
unregistered votes. — Since it appeared affirmatively 2069 (repealed by Laws 1927, ch. 41, § 722). Bull v. South- 
that the total number of unregistered votes cast was wick, 1882-NMSC-015, 2 N.M. 321. 
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1-13-5 POST-ELECTION DUTIES 1-13-6 


Officials not entitled to compensation. — Since entitled to compensation as the provisions of the statute 
an omission to tally the results of a primary election are mandatory. 1951-52 Op. Att'y Gen. No. 52-5563. 
was made by the election officials, the officials were not Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 


C.J.S. Elections § 237(2). 


1-13-5. Post-election duties; county canvass; defective returns; 
correction. 


A. The county canvassing board shall immediately issue a summons directed to the precinct 
board [election board], commanding them to forthwith appear and make the necessary corrections 
or supply omissions if: 

(1) it appears on the face of the election returns that any certificate has not been properly 
executed; 

(2) it appears that there is a discrepancy within the election returns; 

(3) it appears that there is a discrepancy between the number of votes set forth in the 
certificate for any candidate and the number of electors voting as shown by the election returns; or 

(4) it appears that there is any omission, informality, ambiguity, error or uncertainty on 
the face of the returns. 

B. The summons shall be served by the sheriff as in the manner of civil cases, and for each 
service the sheriff shall be allowed the same mileage as is paid in civil cases. The mileage shall be 
paid by each member of the precinct board [election board] served. 

C. After issuing the necessary summonses, the county canvassing board shall proceed with the 
canvass of all correct election returns. 


History: 1953 Comp., § 3-13-5, enacted by Laws Canvassing board may not correct errors. — The 
1969, ch. 240, § 307; 1977, ch. 222, § 75. duty of the county canvassing board is limited to finding 
Bracketed material. — The bracketed material was errors, not correcting them. If an error is found, the pre- 
inserted by the compiler and is not part of the law. cinct board and the secretary of state must be notified. 
Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- Weldon v, Sanders, 1982-NMSC-136, 99 N.M. 160, 655 
vided that references in the Election Code to "precinct P,2d 1004, 
board", shall be deemed to be references to “election When trial court may disregard county canvasses. 
board", as that term is defined in Section 1-1-1383 NMSA — If county canvasses are conducted in contravention of 
1978. the Election Code, the trial court is correct in disregard- 
Cross references. — For mileage allowed sheriff for ing the county canvasses and relying on the precinct re- 
service of process, see 4-41-19 to 4-41-22 NMSA 1978. turns. Weldon v, Sanders, 1982-NMSC-136, 99 N.M. 160, 
For service of summons, see Rule 1-004 NMRA. 655 P.2d 1004. 
. Am. Jur, 2d, A.L.R. and C.J.S. references. — 26 Am. 
ANNOTATIONS Jur. 2d Elections § 396. 


County canvassing board may not examine actual Power of election officers to withdraw or change their 
ballots. — The county canvassing board is limited to ex- returns, 168 A.L.R. 855, , 
amining only the "election returns." This does not include Power to enjoin canvassing votes and declaring result of 


the actual ballots. W. .S , 1982- SC-136. 99 election, 1 A.L.R.2d 588. 
RCE PEEING the 29 C.J, Elections § 237(1). 


1-13-6. Post-election duties; county canvass; defective returns; 
notification of secretary of state. 


If the county canvassing board discovers any defective returns and issues a summons for the 
precinct board [election board], it shall immediately notify the secretary of state both orally and in 
writing that the returns from the specified precinct are defective. The secretary of state shall im- 
mediately transmit to the county canvassing board the defective returns from the precinct speci- 
fied, after first making a photocopy of each of the covers and pages of the returns. The photocopy 
shall be kept on file for inspection as are the original returns. 


History: 1953 Comp., § 3-13-6, enacted by Laws board", shall be deemed to be references to "election board", 
1969, ch. 240, $ 308. as that term is defined in Section 1-1-1383 NMSA 1978. 
Bracketed material. — The bracketed material was ~ 


inserted by the compiler and is not part of the law. ANNOTATIONS 
_Laws 2019, ch. 212, § 283, effective April 3, 2019, pra . Duty of board limited to finding errors. — The duty 
vided that references in the Election Code to "precinct of the county canvassing board is limited to finding errors, 


233 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


1-13-7 ELECTIONS . 1-13-9 


not correcting them. If an error is found, the’ precinct 
board and the secretary of state must be notified. Weldon 
v. Sanders, 1982-NMSC-136,.99 N.M. 160, 655 P.2d 1004, 


Am. Jur.:2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections § 398. 
29-C.J.S. Elections § 238. 


1-13-7. Post-election duties; county canvass; when recheck is required. 


A. Ifit appears that the defective returns cannot be corrected without.a recheck of the voting 
machines, the county canvassing board shall immediately notify the district court in writing. 

B. The district court shall fix a time and place which shall be not more than one week after 
receipt of notice from the county canvassing board for a recheck of the machines from the precinct. 

C, The county clerk shall immediately notify the county chairmen of the Loree parties who 
participated in the election of the time and place of the recheck. 

D. At the time and place set by the district court the recheck shall be caiuctan as provided! in 


Section 1-138-9 NMSA 1978; 


E. After the recheck, the election returns shall be corrected in duplicate to conform to the facts. 
F. After being properly corrected, the election returns shall be disposed of as in the first in- 
stance: one each to the county clerk and one each to the secretary of state. 


“History: 1953 Comp., § 8-18-7.1, enacted by Laws 
1977, ch. 222, § 76. 
Cross references. — For application for recount, see 
1-14-14 NMSA 1978. 
For recounts, see 1-14-14 to 1-14-21 NMSA 1978. 


ANNOTATIONS 


Compiler's notes. — Several of the following notes are 
from cases decided under former Election Code provisions. 

Court to correct election official's error in count- 
ing ballot. — The supreme court can correct any error of 
law appearing on the face of a ballot which has been made 
by election officials in counting a ballot for a candidate 
which is not a vote for that candidate. Turner v. Judah, 
1955-NMSC-058, 59 N.M. 470, 286 P.2d 317, 


Court to decline jurisdiction when number of un- 
registered votes cannot affect result. — District court 


should decline jurisdiction, leaving vote of a contested 


precinct to be included in official county canvass, when 
total number of unregistered votes cast cannot possibly 
affect the result. Miera v. Martinez, 1944-NMSC-005, 48 
N.M. 30, 145 P.2d 487. 

Applicability to primary elections. — Former provi- 
sion dealing with recount upon finding that ballots were 
cast by unregistered persons was applicable to primary 
elections. Reese v. Dempsey, 1944-NMSC-039, 48 N.M. 417, 
152 P.2d 157. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur, 2d Elections $§ 389, 891, 399. 

29 C.J.S. Elections §§ 237(3), 239. 


1-13-8. Post-election duties; county canvass; search for missing returns. 


If it is necessary to open a ballot box on election night to ascertain if missing election returns are 
enclosed in the ballot box, the ballot box shall be opened by the county clerk and the district judge, 
or someone designated by the district judge. In the presence of the district judge or the designated 
representative of the district judge, the county clerk may remove the missing returns necessary 
to canvass the election. When such omission or negligence of the precinct board [election board] 
causes an additional expense to be incurred, no compensation shall be paid to the precinct board 


[election board] for its services on election day. 


History: 1953 Comp., § 3-13-8, enacted by Laws 
1969, ch. 240, § 310; 1977, ch. 222, § 77; 2011, ch. 137, 
§ 101. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election board", 


The 2011 amendment, effective July 1, 2011, made 
this section applicable only to opening the ballot box on 
election night; eliminated the county canvassing board 
from the list of persons who must be present when the 
ballot box is opened; and permitted the county clerk to re- 
move missing ballots from the ballot box only in the pres- 
ence of the district judge or the district judge's designated 
representative. 


as that term is defined in Section 1-1-1383 NMSA 1978. 


1-13-9. Post-election duties; county canvass; voting machine recheck. 


A. During the official canvass of an election, the county canvassing board, upon written request 
of any candidate in the election or upon receipt of a written petition of twenty-five voters of the 
county, shall make, in the presence of the district judge, a recheck and comparison of the results 
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1-13-10 


POST-ELECTION DUTIES 


1-13-12 


shown on the official returns being» canvassed with the results appearing on the alphanumeric 
printout of the contest, candidates and vote totals of each voting machine used in the election. 

B.. The necessary corrections, if any, shall be made on the returns, and the results of the elec- 
tion, as shown by the recheck and comparison, shall.be declared. 


History: 1953 Comp., § 3. 13-10, enacted by Laws 
1969, ch, 240, § 312; 1977, ch. 222, § 78; 2015, ch. 145, § 68, 

Cross references. — For recounts and rechecks, see 1- 
14-14 to 1-14-21 NMSA 1978, ) 

For unlawful opening of voting machine, see 1-20-5 
NMSA 1978, 

The 2015 amendment, effective July 1, 2015, amended 
the procedures for a voting machine recheck upon written 
request for a recheck; in Subsection A, after "the results ap- 
pearing", deleted "and registered", after "on the", deleted 
"counter dials" and added "alphanumeric printout of the 
contest, candidates and vote totals"; deleted Subsection B 
and redesignated the succeeding subsection accordingly. 


ANNOTATIONS 


District judge serves as aid to canvassing board 
in canvass of election returns. Reese v.' Dempsey, 
1944-NMSC-039, 48 N.M. i 152 P.2d 157 (decided un- 
der former law). = 

Am. Jur. 2d, A.L.R. and CS. references. — 25 Am. 
Jur, 2d Blections § 180; 26 Am. Jur. 2d Elections § 396. 

Treatment of excess or illegal ballots when it is not 
known for which candidate or on which side of a proposi- 
tion they were cast, 155 A.L.R. 677. 

‘29 C.J.S. Elections §§ 38, 237(1), 237(3). 


1-13-10. Post-election duties; voting machine recheck; cost. 


’ A. Before any recheck and comparison of returns and voting machines is made ‘pursuant to 
Section 1-13-10 NMSA 1978, the candidate making the request, or the petitioners, shall deposit a 
sum of money or a surety bond made in favor of the county. to defray the cost of the recheck. The 
deposit or the surety bond shall be in the amount of ten dollars ($10.00) foreach machine to be 
rechecked. 

B. Ifthe recheck alters the winner of the election, the deposit or surety bond shall be returned 
and the cost of the recheck shall be paid by the county. If the recheck does not alter the winner of 
the election, the deposit or surety bond shall be forfeited and the money from the deposit or bond 
shall be placed in the county general fund, 


History: 1953 Comp., ; 3-13- 11, enacted by Laws 
1969, ch. 240, § 313; 1973, ch. 4, 56. 


Cross references, — For cost of recount proceedings, 
see 1-14-15 NMSA 1978, 


1-13-11. Reistvallections duties; tie vote, 


In the event of a tie vote between any candidates in the election for the same office, the determi- 
nation as to which of the candidates shall be declared to have been nominated or elected shall be 
decided by lot. The method of determining by lot shall be agreed upon by a majority of a committee 
consisting of the tied candidates, the county chairmen of the political parties that participated in 
the election and the district judge. The county canvassing board shall issue the certificate of nomi- 
nation or election to the candidate chosen by lot. 


ANNOTATIONS 


Am. Jur. 2d, 4.L.R. and C.J.S. references. — 26 Am, 
Jur. 2d Elections §§ 411, 429, 
29 C.J.S. Elections § 244.’ 


History: 1953 Comp., § 3-13-12, enacted by Laws 
1969, ch. 240, § 314. 

Cross references. — For constitutional oO ant as to 
tie vote,-see N.M. Const., art. V, § 2, 


1-13-12. Post-election duties; mandamus to compel canvass. 


The district court, upon petition of any voter, may issue a writ of mandamus to the county can- 
vassing board to compel it to approve the report of the county canvass and certify the election 
returns. 


History: 1953 Comp., § 3-13-13, enacted by Laws The 2019 amendment, effective April 3, 2019, removed 


1969, ch, 240, § 315; 2019, ch. 212, g 122. 
CiSad fetevenoss: — For ndaend to obtain recount, 
see 1-14-21 NMSA 1978. 


a provision prohibiting the county canvassing board from 
adjourning until it has canvassed all the returns of the 
election; deleted Subsection A and Subsection designation 
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"B."; and after "compel it to", added "approve the report of 
the county", and after "canvass", added "declare". 


ANNOTATIONS 


Mandamus properly refused when necessary re- 
count observers could not attend. — Since county 
clerk and district judge were necessary observers at re- 
count, a writ of mandamus to compel recount was prop- 
erly refused when neither district judge nor county clerk 
could attend. Chavez v. Baca, se ae pre 052, 47.N.M. 
471, 144 P.2d 175. 

Board may cancel certificate in _ canvassing late 
votes. — As additional relief; the county canvassing 
board may order cancellation of certificates of election, 
in proceeding to compel canvass of votes delivered late. 
Board of Cnty. Comm'rs v. Chavez, 1937-NMSC-022, 41 
N.M. 300, 67 P.2d 1007. 

Mandamus proper remedy to enforce duty to 
count ballots. — When judges in a municipal election 
showed, in making their return under Comp. Laws 1897, 
8§ 1687 and 1689, that a certain number of ballots had 
been cast which they had failed to count for any candi- 
date, mandamus, and not quo warranto, was the proper 
remedy to enforce compliance with the duty to count and 
make returns of such ballots. Territory of New Mexico ex 
rel. Lester v, Suddith, 1910-NMSC-068, 15 N.M, 728, 110 
P. 1038. 

Court presumes certificate authorized instru- 
ment. — In mandamus: proceedings to compel county 


ELECTIONS 


1-13-13 


commissioners to canvass an election certificate, the ap- 
pellate court will presume that trial court found a copy 
of certificate, which it admitted in evidence, to have been 
an instrument authorized by Comp. Laws 1884, § 1196, 
Sloan: v.. Territory ex rel. Read, 1891-NMSC-022, 6 N.M. 
80, 27 P. 416. 

Commissioners not to review legality of votes. 
— Under former statute which provided that commission- 
ers should determine results of election from returns of 
precinct judges and declare the result, it was their min- 
isterial duty to count all votes passed by the judges and 
declare result from such returns alone, without sitting as 
a court of review passing upon legality of individual votes. 
Bull v. Southwick, 1882-NMSC-015, 2 N.M. 321, 

Am, Jur. 2d, AL. R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections §§ 402, 403: 

Failure to comply with statutory provisions relating to 
the form or manner in which election returns from voting 
districts or precincts are to be made, 106 A.L.R. 398. 

Determination of canvassing boards or election officials 
as regards counting or exclusion of ballots as subject of 
review by mandamus, 107 A.L.R. 618. 

Issue of mandamus in exercise of power of superintend- 
ing control, 112 A.L.R. 1351. 

Appellate court's discretion to refuse exercise of its orig- 
inal jurisdiction to issue writs of mandamus, 165 A. L. R. 
1481, 

29. C.J.S. Elections § 237(5). 


1-13-13. Post-election duties; county canvassing board; certifying 


results. 


A. The county canvassing board shall meet to approve the report of the canvass of the returns 
and declare the results no sooner than six days and no later than ten days from the date of the 
election. A county canvassing board in a county with more than one hundred fifty thousand voters 
shall meet to approve the report of the canvass of the returns and declare the results no sooner 
than six days and no later than thirteen days from the date of the election. 

B. The county canvassing board, immediately upon approval of the report of the canvass of the 
returns of an election, shall issue a certificate of canvass of the results of the election and send one 
copy of the certified results to: 

(1) the county clerk; 

(2) each local governing body with a candidate or ballot question receiving votes from any 
precinct in the county; 

(3) the secretary of state; 

(4) the state records center; 

(5) the state canvassing board, in the case of a statewide election or a special state elec- 
tion and the results are for candidates or ballot questions voted on by the voters of more than one 
county; and * 

(6) in the case of a municipality whose laws provide for a top-two runoff, the municipality 
and the county clerk, if the results indicate the need for a top-two runoff election. 

C. On the thirty-first day after any primary or general election, the secretary of state shall 
issue to those candidates entitled’ by law election certificates, or certificate of nomination in the 
case of the primary election, to all county officers, magistrates and to members of the legislature 
elected from districts wholly within the county. In addition, the county canvassing board, imme- 
diately after completion of the canvass, shall declare the results of the election and of all ballot 
questions affecting only precincts within the county. 


- History: 1958 Comp., § 3-13-14, enacted by Laws 
1969, ch. 240, § 316; 1979, ch. 378, § 15; 2015, ch. 145, § 
69; 2019, ch. 212, § 123. 


Cross references. — For county canvassing board cer- 
tifying votes for officers elected by more than one county, 
see N.M. Const., art. XX, § 7. 
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The 2019 amendment, effective April 8, 2019, pro- of the election; in Subsection A, after "from the date of 
vided additional post-election duties for the county can- the election.", added the last sentence of the subsection; 
vassing board; in Subsection A, after each occurrence of . and in Subsection C, after "deliver to the county", deleted 
"shall", deleted "complete" and added "meet to approve "chairman" and added "chair". 
the report of’, and after each occurrence of "declare the 
results", deleted "within" and added "no,sooner than six ANNOTATIONS 


days and no later than"; added a new Subsection B and Board's certificate not binding on court when re- 
Py Heel ie Subsection B as jitaaned C; in turns excluded. — Certificate of county canvassing board 

Sh et hoy ms a 4 sped or general", deleted "or dis- that contestee had been duly elected did not bind district 
VEST TEPECIEL 18 haps e next occurrence of'"the", deleted court when certificate improperly excluded returns from a 
county canvassing board" and added "secretary of state", questioned precinct because unregistered persons suppos- 


after "county canvassing board", added "immediately af- edly voted and it affirmatively appeared that number of 
ter completion of the canvass", after "declare the results , unregistered votes cast was not enough to alter the elec- 


deleted "immediately after completion of the canvass’, tion result. Miera v. Martinez, 1944-NMSC-005, 48 N.M. 

and after "affecting only", added "precincts within"; and 30, 145 P.2d 487 (decided under former law), 

deleted former Subsection C. . Am. Jur. 2d, A.L.R. and C.J.S. references, — 26 Am. 
The 2015 amendment, effective July 1, 2015, required Jur, 2d Elections §§ 400, 401, 

certain counties to complete the canvass of the returns 29 C.J.S. Elections § 940, 


and declare the results within thirteen days from the date 


1-13-14. Post-election duties; opening the ballot box. 


Once the ballot box has been locked by the precinct board [election board] after its first count 
and tally, no person shall open the ballot box or remove its contents except: by court order or as 
otherwise provided by the Election Code. 


History: 1958 Comp., § 3-13-15, enacted by Laws tally; and, after "contents.except", deleted "as" and added 


1969, ch. 240, § 317; 2015, ch. 145, § 70. "by court order or as otherwise". 

Cross references. — For unlawful opening of ballot 
box, see 1-20-4 NMSA 1978. ANNOTATIONS 

The 2015 amendment, effective July 1, 2015, required ‘Am. dur, 2d,.A.L.B, and CuLS. references, <.. 29 
a court order to open a ballot box once the ballot box has CJS, Elections § 226. ; 


been locked by the precinct board after its first count and 


1-13-15. Post-election duties; statewide election; state canvass. 


A. The state canvassing board shall meet in the state capitol on the third Tuesday after each 
statewide election and proceed to approve the report of the canvass and declare the results of the 
election or nomination of each candidate yaved upon by the entire state and by the voters of more 
than one county. 

B. The state canvassing board shall also meet in the state capitol on the third Tuesday after 
each statewide election or special state election to approve the report of the canvass and declare 
the result of the vote on any constitutional amendment or any ballot question voted upon by the 
voters of more than one county. 

C. Upon the completion of the state canvass, the secretary of state shall notify each county 
clerk of that fact. 


History: 1953 Comp., § 3-13-16, enacted by Laws ANNOTATIONS 
en CRAB LEED E Ghat ats eal Shu ete, Enforcement not duty: of board. — Enforcement 


of mandate. against voting by. unregistered: persons 
and counting of ballots of such persons. was not the 


. fi feetent 6 48 duty of state canvassing board. Chavez v. Hockenhull, 
De pay acsciiead Bo often “y d by more than 1934-NMSC-093, 39 N.M. 79, 39 P.2d 1027 (decided un- 


The 2019 amendment, effective April 3, 2019, lim- der former law), 
ited the section's application to statewide’elections, and Applicability to land grant board of trustees. — 


required the state canvassing board to meet after each Provisions relating to state canvassing board did not ap- 
statewide election or special state election to approve ply to election for board of trustees of land grant. Montoya 
the report of the canvass; in the section heading, added v. Gurile, 1934-NMSC-092, 89 NEM: 42, 38 P.2d 1118 (de- 


"Statewide election"; in Subsection A, after "each", added — cided under former law). \. 

"statewide", and after "proceed to", added "approve the're-» | Am, Jur. 2d, A.L.R, and C.J, S. references. — 26 Am. 
port of the"; and in Subsection B, after "shall also", added Jur. 2d Elections § 392 et seq. 

"meet in the state capitol on the third Tuesday after each 29 C.J.S, Elections §§ 235 to 240. 

statewide election or special state election to approve the 

report of the". 


Cross references. — For membership and duties of 
the state canvassing board, see N.M. Const., art. V,§ 2. 
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1-13-16. Post-election duties; secretary of state duties. 


A. The report of the state canvass shall be made from the election returns transmitted directly 
to the secretary of state from each of the election boards and, in the case of candidates voted upon 
by a district composed of two or more counties, from the certificates transmitted by the county can- 
vassing boards. The secretary of state shall prepare the report of the state canvass; provided that 
the state canvassing board may designate a person or persons to compare the totals appearing on 
the election returns, statements of canvass and certificates and to certify the results of their find- 
ings to the state canvassing board. 

B. Upon approval of the report of the state canvass, but not sooner than the thirty- first day 
after any primary or general election, the secretary of state shall issue to those candidates entitled 
by law the appropriate certificate of election or, in the case of a primary Bags a certificate of 
nomination. 

C. Upon receipt of the reports of the county canvass of a local election from each county, the 
secretary of state shall: 

(1) not sooner than the twenty-fourth day after a eee local election, issue to those can- 
didates entitled by law the appropriate certificate of election; - ' 

(2) not sooner than the seventh day following a top-two runoff election and no later than 
the last business day before the first day of the new term of office, issue to those Sinasnd tas en- 
titled by law the appropriate certificate of election; and 

(3) no later than the seventeenth day following a special:local election in which votes were 
cast by the voters of more than one county, declare the result of the vote on any ballot question and 
issue a certificate of canvass of the results of the special election. 


History: 1953 Comp., § 3-13-17, enacted by Laws Party affiliation to be included in index of reg- 
1969, ch. 240, § 319; 197°7, ch. 222, § 80; 1979, ch. 378, § istered electors. — In providing for an index of regis- 
16; 2019, ch. 212, § 125. tered electors, legislature intended not merely that state 

Cross references. — For ballots cast by unregistered canvassing board be provided with names and addresses 
or otherwise unqualified electors not to be canvassed, see of registrants, but that their party affiliation also be in- 
1-4-1 NMSA 1978. cluded. Reese v. Dempsey, 1944-NMSC-039, 48 N.M, 417, 

The 2019 amendment, effective April 3, 2019, pro- 152 P.2d 157. 
vided additional: post-election duties for the secretary Board may initiate mandamus for indexes. — 
of state; in the section heading, deleted "state canvass State canvassing board could initiate mandamus proceed- 
method" and added "secretary of state"; in Subsection A, ings to aid in obtaining certified lists or indexes of voters 
added the last sentence; in Subsection B, after "Upon", from county clerks. Reese v. Dempsey, 1944-NMSC-039, 48 
deleted "the completion" and added "approval of the re- N.M. 417, 152 P.2d 157. 
port”, after "general", deleted "or district special", and af- Mandamus for board to procure indexes not too 
ter "election, the", deleted "state canvassing board" and broad, — An alternative writ of mandamus which com- 
added "secretary of state"; and deleted former Subsection manded state canvassing board to procure from county 
C and added a new Subsection C. clerks of designated counties indexes of registered vot- 


ers, showing their names, addresses and party affilia- 

tions, duly certified, was not too broad. Reese v. Dempsey, 
Since not possible to determine for whom un- 1944-NMSC-039, 48 N.M. 417, 152 P.2d 157. 

registered persons had voted, state canvassing . __ State board may deduct unregistered votes though 

board acted correctly in taking position that it could not it arrived at ultimate fact of right to vote through findings 

throw out all of the votes of six precincts when doing so of a judicial officer. Reese v. Dempsey, 1944-NMSC-039, 48 

could not change result of election. Reese v. Dempsey, N.M, 417, 152 P.2d 157. 


ANNOTATIONS 


1944-NMSC-057, 48 N.M,.485,153 P.2d 127. _ Certified copies of registration lists not part of 

Certificate of election furnishes prima facie right returns. — Under former statute, certified copies of reg- 
to office only, and in a canvass of returns no one is fore- istration lists filed with secretary of state were not part 
closed thereby if any other statutory remedy, including of "returns" required to be canvassed by state canvassing 
recount or contest remains available. Reese v. Dempsey, board. Chavez v. Hockenhull, 1934-NMSC-093, 39 N.M. 


1944-NMSC-039, 48 N.M. 417, 152 P.2d 157. 79, 39 P.2d 1027. 


1-13-17. Post-election duties; nature of documents. 


The returns and certificates sent to the secretary of state are public documents, subject to in- 
spection during customary office hours by candidates and by the chairman of the state central 
committee of each political party or his accredited representative, and may be copied upon request 
of a candidate or state chairman. , 
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1-13-18 POST-ELECTION DUTIES 1-13-21 


History: 1953 Comp., § 3-13-18, enacted by Laws 
1969,'ch. 240, § 320. . 
ANNOTATIONS 


Official canvass record used to determine number 
of signatures required. — In determining the number 


of signatures required under Laws 1963, ch. 317, § 7 (now 
repealed) to be contained in a petition for nomination the 
official canvass is to be the record that is used. 1964 Op. 
Att'y Gen. No. 64-35 (opinion rendered under former law). 


1-13-18. Post-election duties; state canvass; corrections. 


The state canvassing board shall carefully examine all election returns and certificates issued 
by the county canvassing boards. If any discrepancy, omission or error appears on their face, the 
state canvassing board shall immediately forward such returns or certificate to the district court 
in which the precinct or county canvassing board is situated. The district judge upon receipt of 
such returns or certificate shall issue a summons to the responsible precinct board [election board] 
or county canvassing board, directing them to appear forthwith before him to complete or correct 


such returns or certificate. 


History: 1953 Comp., § 3-13-19, enacted by Laws 
1969, ch. 240, § 321. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election 
board", as that term is defined in Section 1-1-18 NMSA 
1978. 


ANNOTATIONS : 
Tally sheets and pollbooks considered "face of the 
returns". — For purpose of discovering any "discrepancy, 


omission, or error," and securing correction thereof in 
conformity with former statutes, not only certificate but 
also tally sheets and pollbooks were to be considered as 
constituting the "face of the returns" to be transmitted to 
secretary of state. Chavez v. Hockenhull, 1934-NMSC-093, 
89 N.M. 79, 39 P.2d 1027 (decided under former law). 


1-13-19. Post-election duties; proceedings for contempt. 


Failure of any person to obey any summons required to be issued by, or issued pursuant to, the 
Election Code [Chapter 1 NMSA 1978] is contempt and is punishable as provided by law. 


History: 1953 Comp., § 3- 18- a0, enacted. by Laws 
1969, ch. 240, § 322, 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — Inabil- 
ity to comply with judgment or order as defense to charge 
of contempt, 22 A.L.R. 1256, 31 A.L.R. 649, 40 A.L.R, 546, 
76 A.L.R. 390, 120 A.L.R. 703. 


Mandamus, contempt for disobedience of, 30 A.L.R. 148. 

Contempt, degree of proof necessary in proceeding 
based on, 49 A.L.R. 975. 

Punishment of election officers for contempt, 64 A.L.R. 
1019, 

Right to punish for contempt for failure to obey court or- 
der or decree either beyond power or jurisdiction of court 
or merely erroneous, 12 A.L.R.2d 1059, 


1-13-20. Post-election duties; expense of corrections. 


The expense of any proceeding to complete or correct any returns or certificate shall be paid 
from the county general fund upon sector signed by the county clerk. 


History: 1958 Comp., § 3-13-21, enacted by Laws 
1969, ch. 240, § 323; 1973, ch. 4, § 7. 


Cross references. — For cost of recount proceedings, 
see 1-14-15 NMSA 1978. 


1-13-21. Clearing voting systems; transferring ballots. 


A. The county clerk shall not clear the votes recorded on the removable storage media devices 
until at least forty-five days after adjournment of the county or state canvassing board, whichever 

is later. 

B. The county clerk shall not clear oe shall keep locked those removable media storage de- 
vices from voting systems used to tabulate votes for precincts where a recount, judicial inquiry or 
inspection is sought, subject to order of the district court or other authority having jurisdiction of 
the contest or inspection. 
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1-13-22 ELECTIONS 1-13-23 
C. Beginning forty-five days after the adjournment of the state or county canvassing board, 
whichever is later, or forty-five days after completion of a recount or judicial inquiry, the county 


clerk may transfer ballots from the locked ballot boxes for disposition pursuant to Section 1-12-69 


NMSA 1978. 


History: 1953 Comp., § 3-18-22.1, enacted by Laws 
1971, ch. 317, § 21; 1981, ch. 153, § 1; 2007, ch. 337, § 
15; 2011, ch. 137, § 102; 2015, ch. 145, § 71; 2019, ch. 
212, § 126. 

Cross references. — For unlawful opening of a voting 
machine, see 1-20-5 NMSA 1978. 

The 2019 amendment, effective Apri! 3, 2019, revised 
the date after which the county clerk may clear the votes 
record on a removable storage media device; and in Sub- 
section A, after “adjournment of the", added "county or", 
and after "state canvassing board,", added ' ‘whichever i is 
later". 

The 2015 amendment, effective July 1, 2015, Eceteied 
the period of time that the county clerk must preserve 
votes recorded on a removable storage media device from 
thirty to forty-five days, and amended the procedures pro- 
viding for transferring ballots from the locked ballot boxes 
for disposition pursuant to Section 1-12-69 NMSA 1978; 
in the catchline, added “transferring ballots"; in Subsec- 
tion A, after "at least", deleted "thirty" and added "forty- 
five"; and added Subsection Ms 


The 2011 amendment, effective July 1, 2011, prohib- 
ited the county clerk from clearing votes recorded on the 
removable storage media devices until thirty days after 
adjournment of the canvassing board or when there is 
a recount, judicial inquiry, or inspection is sought; and 
eliminated the requirement that the county clerk notify 
county chairs of each political party before clearing voting 
system memory cards. | 

The 2007 amendment, effective July 1, 2007, provided 
for clearing the votes recorded on memory cards; requires 
the county clerk to keep locked memory cards where a re- 
count, judicial inquiry or inspection is sought; and deleted 
the provision that required the county clerk to obtain an 
order from the district court to use a voting machine be- 
fore the expiration of the thirty-day period after adjourn- 
ment-of the canvassing board. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 
C.J.S, Elections § 234. 


1-13-22. Post-election duties; responsibility for voting machines. 


After the election, the county clerk shall have custody of the voting machines. The county clerk 
shall furnish all necessary protection to see that the’ transported and stored voting machines are 
not tampered with or damaged. The county clerk shall take the proper action to see that the voting 
machines are not tampered with or damaged during the time the machines are at the polling places, 


History: 1953 Comp., § 3-13-23, enacted by Laws 
1969, ch. 240, § 325; 1971, ch. 317, § 22; 1977, ch. 222, § 
81; 1991, ch. 106, § 11. 

Cross references. — For custody of voting machines, 
see 1-9-12 NMSA 1978. 


The 1991 amendment, effective April 2, 1991, rewrote 
the first sentence which read “After the election, the 
county clerk shall see that the voting machines are turned 
back to the custody of the board of county commissioners" 
and substituted "county clerk" for “board of county com- 
missioners" in the second sentence. a 


1-13-23. Post-election duties; records. 


A. The returns and certificates of the result of the county canvass are public documents, sub- 
ject to inspection and retention as provided by Section 1-12-69 NMSA 1978. The certificate of 
results of the canvass of the election shall, forty-five days after the election or recount after any 
contest has been settled by the court, be preserved as a permanent record in the state records 
center. A copy of the certificate of results of the canvass of the election shall be preserved as a 
permanent record in the office of the county clerk in a separate book maintained for recording the 
results of elections. 

B, The returns and certificates of the result of the state canvass are public documents, subject to 
inspection and retention as provided by Section 1-12-69 NMSA 1978. The certificate of results of the 
canvass of the election shall, forty-five days after the election or recount after any contest has been 
settled by the court, be preserved as a permanent record in the state records center. A copy of the 
certificate of results of the canvass of the election shall be preserved as a permanent record in the 
office of the secretary of state in a separate book maintained for recording the results of elections. 


History: 1978 Comp., § 1-22-17, enacted by Laws 
1985, ch. 168, § 19; 1987, ch, 249, § 50; repealed and 
reenacted by Laws 2018, ch. 79, § 30; recompiled and 
amended as § 1-13-23 by Laws 2019, ch. 212, § 127. 


Recompilations. — Laws 2019, ch. 212, § 127 recom- 
piled and amended former 1-22-17 NMSA 1978 as 1-13- 23 
NMSA 1978 effective April 3; 2019. 
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1-13-24 CONTESTS AND RECOUNTS 1-14-1 


Repeals and reenactments. — Laws 2018, ch. 79, § The 2019 amendment, effective April 3, 2019, pro- 
30 repealed 1-22-17 NMSA 1978 and enacted a new sec- vided that the returns and certificates of the result of a 
tion effective July 1, 2018. state canvass are public documents and subject to inspec- 

Cross references. — For the state records center, see tion and retention; in Subsection A, after "result of the", 


14-3-8 NMSA 1978. added "county", and after "canvass", deleted "of a regular 
: or special local election"; and added Subsection B. 


1-13-24. Post-election duties; unopposed write-in candidates. 


A. In a géneral election, the proper canvassing board shall not certify the election of an unop- 
posed write-in candidate unless the candidate receives at least the number of write-in votes equal 
to two percent of the total vote in'the state, district or county in which the candidate seeks election 
that were cast for governor in the last preceding general:election im which a governor was.elected. 

B.. Ina regular local election, the secretary of state shall not issue a certificate of election to an 
unopposed write-in candidate unless the candidate receives either one hundred votes or the num- 
ber of write-in'votes equal to at least ten percent of the total number of ballots on which the office 
appears that are cast in the regular local election. 

C. In a primary election, the proper canvassing board shall not certify the nomination of an 
unopposed write-in candidate unless the candidate receives at least the number of write-in votes 
in the primary election as the write-in candidate would need for signatures on a nominating peti- 
tion pursuant to the requirements set out in Section 1-8-3833 NMSA 1978. 

D. In an election to fill a vacancy in the office of United States representative, the state can- 
vassing board shall not certify the election of an unopposed write-in candidate unless the candi- 
date receives at least the number of write-in votes equal. to two percent of the total vote in the 
congressional district in which the candidate seeks election that were cast for governor in the last 
preceding general election in which a governor was elected. 


History: Laws 2019, ch. 219, § 128. Emergency clauses. — Laws 2019, ch. 212, § 286 con- 
“ tained an emergency clause and was approved April 3, 
2019: 
ARTICLE 14 
we Contests and Recounts 
Sec. ' Sec. 
1-14-1. Contest of elections; who may contest. 1-14-13.3. General election audit. 
1-14-2, Contest of elections; status of person holding cer- 1-14-14. Recounts; rechecks; application. 
tificate. 1-14-15. Recounts; rechecks; cost of proceedings. 
1-14-3. Contest of election; filing of complaint. ., 1-14-16.. Recount or recheck‘proceedings. 
1-14-4, Contest of election; judgment; effect; costs. |. 1-14-17. Repealed. 
1-14-5, Contest of election; appeal. 1-14-18. Recount; recheck; recanvass by ‘canvassing 
1-14-6. Contest of election; preservation of ballots. boards, 
1-14-7. Contest of election; disqualification of trial judge. 1-14-19. Recount; recheck; candidate for district judge. 
1-14-8. Impounding ballots; ballots defined. , 1-14-20. Recounts; rechecks; appointment of a special 
1-14-9.. Impounding ballots; application for court order; master. 
deposit required. 1-14-21. Recounts; rechecks; mandamus. 
1-14-10. Order of impoundment; contents, 1-14-22. Contests and recounts; provisional, absentee and 
1-14-11. Impoundment;, subsequent orders; access; ter- other paper ballots; use of ballot i images. 
mination of order. | 1-14-23. Recount procedures. 
1-14-12. Disposition | of deposit in mapeuBA MAN’ proened 1-14-24. Automatic recounts; elections ‘for state and fed- 
ings, eral offices; procedures. 
1-14-13. Post-election duties; proof that no ‘corruption oc- 1-14-24, Automatic recounts; elections for state and fed- 
curred; rejection of ballots, eral offices; procedures. (Contingent effec- 
1-14-13.1, Repealed. ‘tive date. See note below.) 


1-14-13.2. Post-election duties; voting system check. 1-14-25. Automatic recounts; expenses. 


1-14-1, Contest of elections; who may contest. 


Any unsuccessful candidate for nomination or election'to any public office may contest the elec- 
tion of the candidate to whom a certificate of nomination or a certificate of election has been issued. 
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History: 1958 Comp., § 3-14-1, enacted by Laws 
1969, ch. 240, § 326. 

Cross references, — For quo warranto proceedings 
not affecting election contest statutes, see 44-3-15 NMSA 
1978. 

For contest of nomination, see Rule 1-087 NMRA. 


ANNOTATIONS 


I. APPLICABILITY. 

II. EXCLUSIVITY. 

III. GROUNDS. 

IV. NONAPPLICABILITY. 


I, APPLICABILITY. . 


Election Code applies to public improvement 
district formation elections. — The formation elec- 
tion provisions of the Public Improvement District Act 
incorporate the election contest procedures of the Elec- 
tion Code. Glaser. v, LeBus, 2012-NMCA-028,-274 P.3d 
114. 

Residency challenge of candidate is proper elec- 
tion contest. Thompson v. Robinson, 1984-NMSC-096, 101 
N.M. 708, 688 P.2d 21. : 

Applicability of rules of procedure. 
adoption of the New Mexico Rules of Civil Procedure for 
the district courts, none of the rules of procedure applica- 
ble in civil actions were applicable to an election contest. 
Montoya v..McManus, 1961-NMSC-060, 68 N.M. 381, 362 
P.2d 771. 

Court jurisdiction to entertain municipal elec- 
tion contest. — District:court had jurisdiction to enter- 
tain election contest for various municipal offices irre- 
spective of the act under which they might be operating. 
Ostic v. Stephens, 1951-NMSC-063, 55 N.M., 497, 236 P.2d 
727. 

Action brought in name of state. — Under Laws 
1919, ch, 28, § 4 (44-3-4 NMSA 1978), action in name of 
state could be brought on complaint of private person 
claiming election as acequia commissioner, the district at- 
torney having refused to act. State ex rel. Besse v. District 
Court of Fourth Judicial Dist., 1925-NMSC-025, 31 N.M. 
82, 239 P, 452. , 

Justices of peace (now magistrates) and con- 
stables may institute election contest proceedings. 
Carabajal v, Lucero, 1916-NMSC-045, 22 N.M. 30, 158 
P. 1088. 


II. EXCLUSIVITY. 


Election contest and recount are not mutually ex- 
clusive. Although an election contest is a completely sepa- 
rate remedy from a recount, the election contest is a much 
broader remedy. Weldon v, Sanders, 1982-NMSC-136, 99 
N.M. 160, 655 P.2d 1004. 

Election contest is special proceeding unknown to 
common law. — A contestant has a right to contest only 
in the manner and to the extent provided in the election 
contest statutes. Montoya v. McManus, 1961-NMSC-060, 
1944-NMSC-013, 68 N.M, 381, 362 P.2d 771. 

Right to challenge not precluded. by prior ad- 
verse mandamus. — Contestant's right. to challenge 
election of contestee in statutory election contest was not 
precluded by prior adverse judgment in mandamus pro- 
ceeding instituted on relation of contestant. Valdez v. Her- 
rera, 1944-NMSC-013, 48 N.M, 45, 145 P.2d 864, 

Special statutory contest proceedings bar quo 
warranto. — The election contest being a special statu- 
tory proceeding, the right is not to be inferred from doubt- 
ful provisions, since granting of contest bars contestants 
from right to statutory quo warranto. Montoya v. Gurule, 
1934-NMSC-092, 39 N.M. 42, 88 P.2d 1118. 

Exclusive remedy for election contest. — Former 
article provided exclusive remedy for contest of elections 


ELECTIONS 


Prior to the 
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and superseded remedy by quo warranto. State ex rel. 
Abercrombie v. District Court of Fourth Judicial Dist., 
1933-NMSC-057, 37 N.M. 407, 24 P.2d 265. 


III, GROUNDS, 


Elements of election contest. — An election contest 
is a challenge to the result of an election, as well as a chal- 
lenge to the inherent validity of an election when the chal- 
lenge would necessarily require overturning the results or 
effects of an election. An election contest can derive from a 
violation of a provision of the Election Code, from a viola- 
tion of another statute governing the particular election 
at issue, or from the New Mexico Constitution. Glaser v 
LeBus, 2012-NMCA-028, 274 P.3d 114. 

Plaintiff's complaint presented an election con- 
test under the Public Improvement District Act. 
— Where plaintiff alleged that the petition and ballot to 
form a public improvement district were invalid because 
they did not.meet statutory requirements; that the in- 
formation provided to the municipality and the voters 
prior to the formation election was false, fraudulent, or 
misleading; and that the ballot did not present a question 
that specifically addressed the authority to tax, the chal- 
lenges to the underlying validity of the election based on 
a failure to comply with statutory requirements was an 
election contest governed by the Election Code's election 
contest procedures. Glaser v. LeBus, 2012-NMCA-028, 274 
P.3d 114, 

Sufficiency of complaint. — A complaint alleging 
that a candidate received a majority of the votes cast, and 
that the improper conduct of the election officials in refus- 
ing to count certain votes deprived him of victory, is suf- 
ficient to support an election contest. Weldon v. Sanders, 
1982-NMSC-136, 99 N.M. 160, 655 P.2d 1004. 

Right to hold office is not property right nor is it 
vested one, Montoya v. McManus, 1961-NMSC-060, 68 
N.M. 381, 362 P.2d 771. 

Claimed majority as constitutional grounds. — A 
candidate's claimed majority, adversely affected by con- 
duct of election officials, afforded sufficient grounds for an 
election contest under N.M, Const., art. VII, § 5. Seele v. 
Smith, 1947-NMSC-068, 51 N.M. 484, 188 P.2d 337. 

Challenge to rights of voters should show bad 
faith, etc. — In absence of any showing of bad faith, 
fraud or reasonable opportunity for fraud, court will 
rather unsympathetically and most carefully examine any 
challenge to rights of a large number of voters in an elec- 
tion. Valdez v. Herrera, 1944-NMSC- shee! 48 N.M. 45, 145 
P.2d 864. 

Allegation that unsuccessful einantare elected 
constitutes contest grounds. — Any allegations show- 
ing that the unsuccessful candidate was legally elected 
will constitute ground for election contest; allegation that 
contestant received majority of votes, but that ballots 
were fraudulently altered after return stated ground for 
contest. Rogers v. Scott, 1931-NMSC-027, 35 N.M. 446, 300 
P.441. 

Election not'set aside for mere irregularity. — If 
no fraud or illegal voting is shown, elections conducted 
fairly and honestly, will not be set aside for mere irregu- 
larity in the manner of the appointment of the election 
officers, or in the conduct of the election, Carabajal v, Lu- 
cero, 1916-NMSC-045, 22 N.M. 30, 158 P.' 1088, 

Court to reject illegal votes, — Code 1915, § 2069 
(now repealed) provided "to reject any illegal votes that 
may be polled at any election ... it shall not be necessary 
to contest or question them at the polls, but they may 
be rejected by the authorities qualified by law to deter- 
mine the validity of said elections, by being proved, after 
due notice is given by the party contesting said election 
to the opposing party...." It was then the only mode by 
which illegal votes received and returned by the judges 
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of election could be determined and rejected, and it was Contests not applicable to land grant board of 

not to be done by the canvassing officers at the time the trustees, — Contest and recount provisions are applica- 

returns from several precincts were canvassed by them. ble only to general elections for state, district and county 

The only lawful tribunal having jurisdiction to determine offices, and not to election of board of trustees of land 

questions of this kind was the district court. Bull v. South- grant. Montoya v. Gurule, 1934- cient 092;:39.N.M. 42,38 
wick, 1882-NMSC-015, 2.N.M. 321. P.2d 1118. 

District attirseys may wart diitertains odditests — 

IV. NONAPPLICABILITY. | Code 1915, §§ 2060 to 2080 did not authorize’ district 

Local option election not contestable. — Provi- courts to entertain contest proceeding for office of district 

sion in local option election statute that those elections attorney. Crist v. Abbott, 1917- Layipto | 009, 22 N.M.417, 


163 P, 1085, 


should be conducted in manner provided by law for gen- 
Constitutional deeihdiaent tect ites o There are no 


eral elections did not provide for election contest or re- 


counts therein since general laws did not grant rights lawful grounds for a recount in New Mexico of a constitu- 
of contest or recount. State ex rel. Denton v. Vinyard, tional amendment election. 2004 Op. Att'y Gen. No. 04-01 
1951-NMSC-030, 55 N.M. 205, 230 P.2d 238. Law reviews. — For note, "Why Gunaji v. Macias Mat- 
Remedy not lost due to knowledge of prior events. ters to Candidates and Voters: Its Impact on New Mexico 
— A candidate is not deprived of his remedy by contest Election Law", see 33'N.M.L. Rev. 431 (2003). | 
because of anything which happened prior to the contest Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 


where he did not participate, though it transpired with his Jur: 2d Elections §§427, 429. : 

knowledge or consent. Valdez v. Herrera, 1944-NMSC-013, Jurisdiction of courts to determine election or qualifica- 

48 N.M. 45, 145 P.2d 864. tions of member of legislative body, and conclusiveness of 
Ganteste at applicable to changing county seat. its decision, as affected by constitutional or statutory pro- 

— Former contest provisions Had no application to contest vision making legislative body the judge of election and 

of election for changing county seat. Orchard v. Board of qualification of its own members, 107 A.L.R: 205. 

Comm'rs, 1938-NMSC-011, 42 N.M. 172, 76 P.2d 41. State court jurisdiction over contest involving primary 
Municipal school board election not contestable. election for member of congress, 68 A.L.R.2d 1820. 

— An election for members of board of education of a mu- Construction and effect of absentée voters' laws, 97 

nicipal school district was not contestable. Auge U. Owen, A.L.R.2d 257. 

1935-NMSC-074, 39 NM. 470, 49 P:2d 1134.0 29 C.J.S. Elections §§ 261 to 266. 


1-14-2. Contest of erections: status of person holding certificate. 


In case of a contest of an-election, the person holding the certificate of election shall.take posses- 
sion and discharge the duties of the office until the contest is decided. 


History: 1953 Comp., § 3-14-2, enacted by Laws Person holding certificate takes possession and 


1969, ch. 240, § 327. discharges duties of office. — Election of justices of 
peace (now magistrates).may. be contested before pro- 
ANNOTATIONS : bate judge, and contest must be heard and determined in 


Court not bound by certificate excluding returns. summary manner; pending such contest, person holding 
— Certificate of county canvassing board that’ contestee certificate of election takes possession and discharges du- 


had been duly elected did not’ bind district court when ties of office. Quintana v. Tompkins; 1853-NMSC-001, 1 


certificate improperly excluded returns from’a questioned N.M, 29, overruled on other grounds, Arellano v, Chacon, 
precinct because unregistered persons supposedly voted 1859-NMSC-002, 1 N.M. 269, (decided under former law). 


and it affirmatively appeared that number of unregis- Am. Jur. 2d, A.L.R. and Cu.S. references. — Right of 
tered votes cast was not enough to alter the election re- one holding certificate of election to take office as against 


sult. Miera v. Martinez, 1944-NMSC-005, 48 N.M. 30, 145 incumbent whose term has expired, notwithstanding elec- 
P.2d 487 (decided under former law). . tion contest, 81 A.L.R, 620. » 


1-14-3, Contest of election; filing of complaint. 


Any action to contest an election shall be commenced by filing a verified complaint of contest in 
the district court of the county where either of the parties resides. Such complaint shall be filed 
no later than thirty days from issuance of the certificate of nomination or issuance of the certifi- 
cate of election to the successful candidate. The party instituting the action shall be known as the 
contestant, and the party against whom the action is instituted shall be known as the contestee. 
The Rules of Civil Procedure apply t to all actions commenced under.the provisions of this section. 


i 


History: 1953 Comp., § 3-14-3, enacted by Laws Election Code's thirty-day limitation period for filing a 
1969, ch. 240, § 328; 1971, ch. 210, § 1. complaint to contest an election applies to a public im- 
Cross references, — For the Rules of Civil Procedure, provement district formation election under the Public Im- 
see Rule 1-001 NMRA et seq. : provement District Act. Glaser v. LeBus, 2012-NMSC-012, 

276 P.3d 959. 
ANNOTATIONS Where the petitioners filed a complaint to contest an 


election to form a public improvement district under the . 


PHRMEAHO Pt ohne. election, Cade,.te, Public im: Public Improvement District Act thirteen months after 


provement district formation elections. — The 
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the election; the action was barred by the thirty-day limi- 
tation for filing a complaint to contest an election under 
the Election Code. Glaser v. LeBus, 2012-NMSC-012, 276 
P.3d 959. 

Shorter filing period in Rule 1-087 NMRA held in- 
valid. — The 30-day filing period granted by the legisla- 
ture in this section represents a substantive right which 
the supreme court has no power to reduce. Therefore, that 
portion of Rule 1-087 NMRA requiring notice of an elec- 
tion contest to be filed within 15 days of the issuance of 
the certificate of nomination is invalid, although other 
portions of the rule remain valid and must be: followed. 
Eturriaga v. Valdez, 1989-NMSC-080, 109 N.M. 205, 784 
P.2d 24, 

"Election contest" construed. — Where petitioner 
sought a writ, of mandamus directing respondent to ef- 
fectuate the compilation of three constitutional amend- 
ments which were voted on in three separate elections, 
and where the petition was filed one, five, and seven 
years after the elections at issue: were certified, the 
petition was not time-barred, because the substantive 
issue presented, whether a simple majority of the vot- 
ers was enough to approve the 2008, 2010, and 2014 
amendments to N.M. Const., art.. VII, § 1 is not an elec- 
tion contest and the 30-day filing period does not apply, 
because the petition, rather than seeking to alter the 
certified results of the elections, sought clarity about the 
meaning and effect of the uncontested certified results 
of the elections under the New Mexico constitution. 
State ex rel. League of Women Voters v. Advisory Comm., 
2017-NMSC-025. 

Unverified petition dismissed. — A petition con- 
testing the validity of a special bond election for the 
construction of a cultural facility did not invoke the ju- 
risdiction of the district court, because it was not veri- 
fied in accordance with this section, and was,. therefore, 
properly dismissed. Dinwiddie v. Board of Cnty, Comm'rs, 
1985-NMSC-099, 103 N.M. 442, 708 P.2d 1043, cert. de- 
nied, 476 U.S.1117; 106 8. Ct. 10% 90 L, Ed: 2d 658 
(1986). 

Section applicable to cantante of primary elec- 
tion. — This section, not 1-8-35 NMSA 1978, applies to 
the contest of a primary election. Thompson v. Robinson, 
1984-NMSC-096, 101 N.M. 703; 688 P.2d 21, 

Notice of contest to allege contestant received 
more votes. — Since the objective of the contestant in 
an election contest is to be declared the winner, his notice 
of contest should allege that he has received more legal 
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votes than the contestee, and a failure to so allege is not 
a claim showing that the contestant is entitled to relief. 
Heth v. Armijo, 1972-NMSC-011, 83 N.M. 498, 494 P.2d 
160, 

Function and effect of prayer in election contests 
does not differ from that in ordinary civil actions. Heth v. 
Armijo, 1972-NMSC-011, 83 N.M. 498, 494 P.2d 160. 

Prayer to only determine relief sought or inter- 
pret ambiguity. — The prayer in election contests can be 
looked to and considered. only to determine what relief is 
sought by the complaint, or to interpret any ambiguity in 
the complaint. Heth v. Armijo, 1972-NMSC-011, 83 N.M. 
498, 494 P.2d 160. 

Prayer not to determine. if complaint states cause 
of action. — The prayer cannot be taken into account to 
determine whether or not the body of the complaint states 
a cause of action in ordinary civil cases, and the same is 
true in election contests. Heth v. Armijo, 1972-NMSC-011, 
83 N.M. 498, 494 P.2d 160. 

Rules of civil procedure apply to election contests ex- 
cept when inconsistent. Heth v. Armijo, 1972-NMSC-011, 
83 N.M, 498, 494 P.2d 160. 

Quo warranto proper action to contest municipal 
school board election. — Quo warranto was a proper 
action to bring since there was no provision in the Elec- 
tion Code or other related statutes providing for contests 
for municipal school board elections. State v. Rodriguez, 
1958-NMSC-136, 65 N.M. 80, 332 P.2d 1005 (decided un- 
der former law). 

Names of voters need not be specified. — Names of 
persons whose ballots were fraudulently changed after re- 
turns of election need not be specified in notice of contest. 
Rogers v, Scott, 1981-NMSC-027, 35 N.M. 446, 300 P. 441 
(decided under former law), 

Justices of peace (now magistrates) and consta- 
bles may institute contest proceedings, Carabajal v. Lu- 
cero, 1916-NMSC-045, 22 N.M. 30, 158 P. 1088 (decided 
under former law). 

District court only tribunal having original ju- 
risdiction. — Under former statute providing for com- 
mencement of actions to contest elections, district court 
was only tribunal having original jurisdiction to deter- 
mine questions regarding legality of individual ballots. 
Bull v, Southwick, 1882-NMSC-015, 2 N.M. 321, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections §§ 425, 482, 433, 

29 C.J.S. Elections §§ 254, 267, 268(1), 


1-14-4. Contest of election; judgment; effect; costs. 


Judgment shall be rendered in favor of the party for whom a majority of the legal votes shall be 
proven to have been cast, and shall be to the effect that he is entitled to the office in controversy 
with all the privileges, powers and emoluments belonging thereto and for his costs. If the contes- 
tant prevails he shall have judgment placing him in possession of the contested office and for the 
emoluments thereof from the beginning of the term for which he was elected and for his costs. 


Histary: 1953 Coins § 3-14-12, enacted by Laws | 


1969, ch. 240, § 337. 
Cross references. — For cost of recount proceedings, 
see 1-14-15 NMSA 1978, 


ANNOTATIONS 


Purpose. — This section was intended to place the suc- 
cessful contestant of a general election into the office to 
which he is entitled. In the words of the statute, there’is 

o "office in controversy" when the results of a primary 
are contested. It is the legal entitlement to the certificate 
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of nomination which is in controversy. Eturriaga v, Valdez, 
1963-NMSC-123, 109 N.M. 205, 784 P.2d 24. 

A primary election contest becomes moot, as a gen- 
eral rule, if not finally determined prior to the balloting in 
the general election. Eturriaga v. Valdez, 1963-NMSC-123, 
109 N.M. 205, 784 P.2d 24. | 

Advanced and paid costs may be adjudged. — The 
costs advanced and paid by the contestant are the only costs 
which may be adjudged against the contestee. Montoya v. 
McManus, 1961-NMSC-060, 68 N.M. 381, 362 P.2d 771. 

Judgment on pleadings when no answer filed. 
— District court properly rendered a judgment on the 
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pleadings when contestee in election contest did not file 
and serve answer to notice of contest within 20 days from 
service of notice as required by former statute. Ostic v. 
Stephens, 1951-NMSC-063, 55 N.M. 497, 236 P.2d 727, 

May recover salary by judgment. — By judgment 
placing successful contestant in possession of the office, he 
may also recover from the ousted official the salary which 
has been paid to him. 1931 Op. Att'y Gen, No. 109 (decided 
under 1929 Comp. § 41-611). 


1-14-5. Contest of election; appeal. 


Am. Jur. 2d, A.L.R. and C.J.S, Relorpn ces: — 26 ny 
Jur. 2d Elections 8§ 453, 459. 

Attorney's fees to successful party in election antes: 
validity of statute allowing, 11 A.L.R. 884, 90 A.L.R. 530. 

Costs or reimbursement for expenses incident to elec- 
tion contest or recount, 106 A.L.R. 928. - 

29 C.J.8, Elections §§ 302 to 307, 319. 


An appeal shall lie from any judgment or decree entered in the contest proceeding to the su- 
preme court of New Mexico within the time and in the manner provided. by law for civil appeals 


from the district court. 


History: 1953 Comp., § 3-14-13, enacted by Laws 
1969, ch. 240, § 338. 

Cross references. — For appeals to the supreme court, 
see 39-3-2 NMSA 1978. 


ANNOTATIONS 


County official recall elections. — The Election 
Code does not expressly cover an appeal of a decision 
concerning a county official recall election filed before the 
election occurred, because is was not, when filed, a con- 
test of an election. Sparks v. Graves, 2006-NMCA-030, 139 
N.M. 1438, 180 P.3d 204. 

Constitutional power of superintending control 
used where appeal inadequate. — Since the right to 
vote of large segments of the population would remain un- 
determined unless a case is at least allowed to proceed 
beyond its present initial stage, as distinguished from 
the ordinary election contest, involving more appealable 
issues, the power of superintending control, described in 
N.M. Const., art. VI, § 3, may be exercised. In cases (1) 
where the remedy by appeal seems wholly inadequate, 
and (2) where the use of the power is necessary to prevent 


irreparable mischief, great, extraordinary or exceptional 
hardship, costly delays and unusual burdens of expense, it 
may be exercised: Montoya v. McManus, pee 060, 
68 N.M. 381, 862 P.2d 771. 

Election contest judgments reviewable under ap- 
peal, not writ of error. — Judgments in election contest 
cases could be reviewed in supreme court only under stat- 
ute authorizing appeal, and writs of error did not lie to 
review such judgments under Laws 1917, ch. 48, §§ 1, 2, 4 
(39-3-2, 39-3-15 and 39-3-6 NMSA 1978). Hannett v. Mow- 
rer, 1927-NMSC-018, 32 N.M. 281, 255 P. 636. 

Appeal deemed inadequate remedy in prohibi- 
tion proceeding. — Prohibition proceeding to prevent 
district court's entertaining contest proceeding for office of 
district attorney was not denied on ground that there was 
adequate remedy by appeal, such remedy being deemed 
inadequate. Crist v. Abbott, 1917-NMSC-009, 22 N.M. 417, 


_ 163 P. 1085. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections § 454 et seq. 
29 C.J,S. Elections §§ 308 to 318. 


1-14-6. Contest of election; preservation of ballots. 


Hither the contestant or contestee, within the time provided by the Election Code for the pres- 
ervation of ballots, may give written notice with delivery confirmation to the county clerk of those 
counties wherein the contestant or contestee wishes the ballots preserved that a contest is pending 
in a designated court; and thereupon it is the duty of the county clerk to preserve the ballots of all 
precincts named in the notice of contest and answer until the contest has been finally determined. 


History: 1953 Comp., § 3-14-14, enacted by Laws 
1969, ch. 240, § 339; 2015, ch. 145, § 72. 

The 2015 amendment, effective July 1, 2015, amended 
the procedures for requesting preservation of ballots when 
there is. contest of election; and after "may give", added "writ- 
ten", after "notice", deleted "by registered mail" and added 

"with delivery confirmation", and after "counties wherein", 
deleted "he" and added "the contestant or contestee". 


ANNOTATIONS 


Notice of contest served on clerk to preserve bal- 
lot box. — iia Ppa contests are instituted within 


75 days of adjournment of state canvassing board, a no- 
tice of such contest should be served upon county clerk so 
that ballot boxes and contents may be preserved intact to 
await orders of court. 1935-36 Op. Att'y Gen. p. 31 (opinion 
rendered under former law). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Cus- 
tody of ballots since original count, determination of facts 


as condition of recount, 71 A.L.R. 435. 


29 C.J.S. Elections.§ 234, 


1-14-7,. Gantest of eet didauslification of trial judge. 


Any election contest shall be an action or proceeding within the meaning of Section 38-3-9 
NMSA 1978. Any affidavit of disqualification shall be filed on or before the date when the answer 


is required to be filed to the notice of contest. 
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History: 19538 Comp., § 3-14-15, enacted by Laws For disqualification of judge and failure to agree on an- 
1969, ch, 240, § 340. other, see Rule 1-088.1 NMRA: 
Cross references. — For ponaiitatinaal protien for 
designation of judge by agreement or by: chief justice; see ANNOTATIONS | 
N.M. Const. art, Vi, §:15. Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
For constitutional grounds for disqualification of judges, Jur. 2d Judges § 207 et seq. 
see N.M, Const., art. VI, § 18. Timeliness of affidavit of disqualification of trial judge 
For change of judge, affidavit of disqualification and se- under 28 USCS § 144, 141 A.L.R. Fed. 271, 
lection of judge, see 38-3-9 NMSA 1978. 48 C.J.8. Judges § 94. 


1-14-8. Impounding ballots; ballots defined. 


As used in Sections 1-14-9 through 1-14-12 NMSA 1978, "ballots" ieltldds tally sheets, registra- 
tion certificates, paper ballots, absentee ballots, statements of canvass, absentee ballot applica- 
tions and absentee ballot registers, but does not include voting machines. 


History: 1953 Comp., § 3-14-16, enacted by Laws 1993 amendments. — Identical amendments to this 
1971, ch. 249, § 1;,1987, ch. 249, § 44; 1987, ch. 327, section were enacted by Laws 1998, ch. 314, $57 and Laws 
§ 17; 1991, ch. 105, § 39; 1993, ch. 314, § 57; 1993, ch. 19938, ch. 316, § 57, both effective June 18, 1993 which sub- 
316, § 57. stituted "certificates" for "affidavits" and made a minor 

Repeals and reenactments. — Laws 197 1, ch, 249, § stylistic change. The section was set out as amended by 
1 repealed former 3-14-16, 1953 Comp., relating to contest Laws 1993, ch, 816, § 57, See 12-1-8 NMSA 1978. 
of election; impounding ballots, and enacted a new 3-14- The 1991 amendment, effective April 2, 1991, substi- 


16, 1953 Comp. tuted "include tally sheets" for "includes poll books, tally 
books, affidavits for assistance", 


1-14-9, Impounding ballots; Bepoon for court order; BoE pas 
required, 


Any candidate in an election may petition the district court for an order impounding ballots in 
one or more precincts within which he is a candidate. The action shall be brought in the district 
court for the county in which the precincts are located. The petition shall state what specific items 
of ballots are requested to be impounded. Upon receipt of the petition, along with a cash deposit of 
twenty-five dollars ($25.00) per precinct, the court shall issue an order of impoundment. 


History: 1958 Comp., § 3-14-16.1, enacted by Laws 
1971, ch. 249, § 2, 


1-14-10. Order of impoundment; contents. 


The court efter of impoundment shall specify the items of ballots to be Paes eid shall 
direct the state police to: 

A. take immediate physical custody of any items ordered impounded and not in use in the pre- 
cinct in the conduct of the election; 

B. take legal custody of items ordered impounded and being used in the conduct of the election 
by assigning an officer to be physically present in the precinct polling place until the polling place 
is closed and the results in the precinct have been tallied and certified as Poel by the Election 
Code [Chapter 1 NMSA 1978]; | 

C, take physical custody of items ordered impounded and being used in the vonduct of the 
election as soon as the polling place is closed and the results in the precinct have been tallied and 
certified as required by the Election Code; and 

D. deliver all items ordered impounded and taken into physical custody to the district court 
clerk of the court entering the order for safekeeping subject to further orders of the court. 


History: 1953 Comp., § 3-14-16,.2, enacted by Laws * For closing‘of polls, see 1-12-26 NMSA 1978. 

1971, ch. 249, § 3. For counting and tallying, see 1-12-29 NMSA 1978. 
Cross references. — For use of state police in conduct 

of election, see 1-12-5 NMSA 1978. 
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1-14-11. Impoundment; subsequent orders; access; termination of order. 


A. The party petitioning the court for the original order of impoundment may by motion to the 
court request an order allowing the party or his attorney access to and inspection of any items im- 
pounded, The court shall enter its order allowing access and inspection under conditions set by the 
court that will assure adequate safeguarding of the impounded items. The order shall, if requested by 
the petitioner, allow for the copying or reproduction of any items by and at the expense of the petitioner. 

B. Ten days from the date of the original order of impoundment or, if an order granting access 
and inspection has been entered, ten days after that order, the order of impoundment shall auto- 
matically terminate unless the court extends the time for good cause shown. The court shall in all 
cases order the impoundment of ballots terminated no later than thirty days after the entry of the 
original order of impotindment. ~ 

C. Upon the termination of an impoundment of ballots the items impounded shall be delivered 
by the district court clerk to the person that would have been entitled to the possession of the 
items under the Election Code [Chapter 1 NMSA 1978] if there had been no impoundment. 


History: 1953 Comp. os § 3- 14-16.3, enacted by Laws 
1971, ch. 249, § 4. 


1-14-12. Disposition of deposit in impoundment proceedings. 


If the petitioner shall successfully prosecute an election content [contest] or recount proceeding 
that results in a change in his favor the court shall refund to him the deposit required under Sec- 
tion 1-14-9 NMSA 1978 less any amount expended for guarding and preserving the impounded 
ballots. In all other cases there shall be no refund. Any amounts not refunded shall be transmitted 
to the state treasurer for credit to the state general fund. 


History: 1953 Comp., §-3-14-16.4, enacted by Laws Bracketed material. — The bracketed material was 
1971, ch. 249,§ 5...» inserted by the compiler and is not part of the law. 


1-14-13. Post-election duties; proof that no corruption occurred; 
rejection of ballots. 


A. In any election contest a prima facie showing that the precinct board [election board] of any 
precinct has failed to substantially comply with the provisions of the Election Code [Chapter 1 
NMSA 1978] that protect the secrecy and sanctity of the ballot and prescribe duties of the precinct 
board [election board] during the conduct of election, shall cast upon the candidates of the political 
party having majority representation on the precinct board [election board] the burden of proving 
that no fraud, intimidation, coercion or undue influence was exerted by such members of the pre- 
cinct board [election board], and that the secrecy and purity of the ballot was safeguarded and no 
intentional evasion of the substantial requirements of the law was made. 

B. Upon failure to make such a showing upon which the court shall so find, the votes of that 
entire precinct shall be rejected; provided, that no such rejection shall be made where it appears to 
the court that the members of the precinct board [election board] ignored the requirements of the 
Election Code with the probable interest of procuring the rejection of the entire vote in the precinct. 


History: 1953 Comp., § 3-14-17, enacted by Laws ANNOTATIONS 
1969, ch. 240, § 342. ‘= 

Bracketed material. — The bracketed material was Ballot errors by county clerks. — Although the 
inserted by the compiler and is not part of the law. statute applied to precinct boards, where the county clerk 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- omitted a candidate's name from the ballot, and there 
vided that references in the Election Code to "precinct was no fraud, the court drew an analogy from this section 
board", shall be deemed to be references to "election to order the entire vote of the affected precinct rejected. 
board", as that term is defined in Section 1-1-1838 NMSA oa v. Macias, 2001-NMSC-028, 130 N.M. 734, 31 P.3d 
1978. 

Cross references. — For constitutional provision as to Constitutional amendment election. — There are no 


: Piha ballot ity of election, lawful grounds for a recount in New Mexico of a constitu- 
on rita ee SL. ea hanes See eee tional amendment election. 2004 Op. Att'y Gen. No. 04-01. 
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Law reviews. — For note, "Why Gunaji v. Macias Mat- Am. Jur, 2d, A.L.R. and C.J.S. references. — 26 Am. 
ters to Candidates and Voters: Its Impact on New Mexico Jur. 2d Elections §§ 328, 417. 
Election Law", see 33 N.M.L. Rev, 431 (2003). 29 C.J.S. Hlections §§ 201(2), 249, 


1-14-13.1. Repealed. 


Repeals. — Laws 2009, ch, 233, § 3 repealed 1-14-13.1 and recounts, effective June 19, 2009. For provisions 


NMSA 1978, as enacted by Laws 2005, ch. 270, § 75, relat- of former section, see the 2008 NMSA 1978 on NMOne 
ing to post-election duties, random voting system checks Source.com. 


1-14-13.2. Post-election duties; voting system check. | 


A. At least ninety days prior to each general election, the secretary of state shall contract with 
an auditor qualified by the state auditor to audit state agencies to oversee a check on the accuracy 
of precinct electronic vote tabulators, alternate voting location electronic vote tabulators and absent 
voter precinct electronic vote tabulators. The voting system check shall be conducted for all federal of- 
fices, for governor and for the statewide elective office, other than the office of the governor, for which 
the winning candidate won by the smallest percentage margin of all candidates for statewide office in 
New Mexico. The voting system check is waived for any office for which a recount is conducted. 

B. For each selected office, the auditor shall publicly select a random sample of precincts from 
a pool of all precincts in the state no later than twelve days after the election. The random sample 
shall be chosen in a process that will ensure, with at least ninety percent probability for the selected 
offices, that faulty tabulators would be detected if they would change the outcome of the election for 
a selected office. The auditor shall select precincts starting with the statewide office with the larg- 
est winning margin and ending with the precincts for the statewide office with the smallest win- 
ning margin and then, in the same manner, select precincts from.each congressional district. The 
size of the random sample for each office shall be determined as provided in Table 1 of this subsec- 
tion. When a precinct is selected for one office, it shall be used in lieu of selecting a different precinct 
when selecting precincts for another office in the same congressional district, or for any statewide 
office. If the winning margin in none of the offices for which a voting system check is required is less 
than fifteen percent, a voting system check for that general election shall not be required. 


Table 1 


Winning margin between top two candi- 


dates for the office according to the county Number of precincts in the state to be, 
canvasses - tested for that office 
Percent 
greater than 15 no precincts for that office 
greater than 14 
but less than or equal to 15 4 
greater than 13 
but less than or equal to 4 4 
greater than 12 
but less than or equal to 13 . 5 
greater than 11 
but less than or equal to 12 5 
greater than 10 
but less than or equal to 11 6 
greater than 9.0 ’ | 
but less than orequalto10 __ 6 
greater than 8.0 : 
but less than or equal to 9.0 7 
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greater than. 7.0 


but less than or equal to 8. 0 


greater than 6.0 
but less than or equal to 7.0 


greater than 5.5 


but less than or equal to 6.0 


greater than 5.0 
but less than or equal to 5.5 


greater than 4.5 
but less than or equal to 5. 0 


greater than 4.0 _ 
but less than or equal to 4.5 


greater than 3.5 
but less than or equal to 4.0 


greater than 3.0 
but less than or equal to 3.5 


greater than 2.5 


but less than or equal to 3.0 


greater than 2.0. 
but less than or equal to 2,5 


greater than 1.8 


but less than or equal to 2.0" 


greater than 1.6 
but less than or equal to 1.8 


greater than 1.4 
but less than or equal to 1.6 


greater than 1.2 
but less than or equal to 1.4 


greater than 1.1 


but less than or equal to. 1.2. 


greater than 1.0 
but less than or equal to 1.1 


greater than 0.9 


but less than or equal to 1.0 


greater than 0.8 
but less than or equal to 0.9 


greater than 0.7 
but less than or equal to 0.8 


greater than 0.6 
but less than or equal to 0.7 


greater than 0. 5 
but less than or equal to 0. 6 


0.5 or less 
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130. 
165. 


1-14-13.2 


1-14-13.3 ELECTIONS 1-14-14 

C. The auditor shall notify the appropriate county clerks of the precincts that are to be included 
in the voting system check upon their selection. The auditor shall direct the appropriate county 
clerks to open the locked ballot boxes, remove ballots from the selected precincts and compare the 
original machine count precinct vote totals, including early absentee and absentee by mail machine 
count vote totals, for candidates for offices subject to the voting system check from the selected pre- 
cincts for each office with the respective vote totals of a hand recount of the paper ballots from those 
precincts. The county clerks shall report their results to the auditor within ten days of the notice to 
conduct the voting system check unless a county clerk is aware of a recount in any office that in- 
cludes one or more precincts in the county, in which case the county clerk shall report the results of 
the post-election audit to the auditor within ten days following the conclusion of the recount. 

D. Based on the results of the voting system check and any other auditing results, the auditor 
shall determine the error rate in the sample for each office. If the winning margin decreases and the 
error rate based on the difference between the vote totals of hand recounts of the paper ballots and 
the original precinct vote totals exceeds ninety percent of the winning margin for an office, another 
sample equal in size to the original sample shall be selected and the original precinct vote totals 
compared to the vote totals of hand recounts. The error rate based on the first and second sample 
shall be reported, and if it exceeds ninety percent of the winning margin for the office, the state can- 
vassing board shall order that a full hand recount of the ballots for that office be conducted. 

E. The auditor shall report the results of the voting system check to the secretary of state upon 
completion of the voting system check and release the results to the public. 

F. Persons designated as county canvass observers may observe the hand recount described in 
Subsection C of this section. Observers shall comply with the procedures governing county can- 
vass observers as provided in Section 1-2-31 NMSA 1978. 

G. Ifa recount for an office selected for a voting system check is conducted pursuant to the 
provisions of Chapter 1, Article 14 NMSA 1978, the vote totals from the hand count of ballots for 
that office in precincts selected for the voting system check may be used in lieu of recounting the 
same ballots for the recount. 

H. All costs of a voting system check or required hand recount shall be paid in 3 same man- 
ner as automatic recounts. 


History: Laws 2009, ch. 233, § 1; 2015, ch. 145, § 73. less", deleted "automatic recount for that office" and 


The 2015 amendment, effective July 1, 2015, pro- 
vided for a certain waiver for a voting system check; in 
Subsection A, after "New Mexico", added "The voting 
system check is waived for any office for which a recount 


added "165"; and in Subsection C, after "the appropriate 
county clerks to", added "open the locked ballot boxes, 
remove ballots from the selected precincts and", and af- 


ter "voting system check", added the remainder of the 


is conducted."; in Table 1 of Subsection B, after "0.5 or subsection. 


1-14-13.3. General election audit. 


The secretary of state shall issue rules for the conduct and procedures of the post-election vot- 
ing system check, set minimum qualifications for auditors eligible for selection to conduct post- 
election evaluations of the accuracy of voting systems and approve the contract terms for auditors. 
The state auditor shall review the rules, qualification standards and contract terms to ensure they 
meet audit standards. 


History: Laws 2009, ch. 2383, § 2. 
Effective dates. — Laws 2009, ch. 233 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 19, 2009, 90 days after the 
adjournment of the legislature. 


1-14-14, Recounts; rechecks; application. 


A. Whenever any candidate believes that any error or fraud has been committed by any precinct 
board [election board] in counting or tallying the ballots, in the verification of the votes cast on the 
voting machines or in the certifying of the results of any election whereby the results of the election 
in the precinct have not been correctly determined, declared or certified, the candidate, within six 
days after completion of the canvass by the proper canvassing board, may have a recount of the bal- 
lots, or a recheck of the votes shown on the voting machines, that were cast in the precinct. 
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1-14-15 


CONTESTS AND RECOUNTS 


1-14-15 


B. In the case of any office for which the state canvassing board issues a certificate of nomina- 
tion or election, application for recount or recheck shall be filed with the secretary of state. 

C. In the case of any office for which the county canvassing board or secretary of state issues 
a certificate of nomination or election, application for recount or recheck shall be filed with the 
district judge for the county in which the applicant resides. 


History: 1953 Comp., § 3-14-18, enacted: by Laws 
1969, ch. 240, § 343; 1977, ch. 222, § 82; 2009, ch. 150, § 
82; 2018, ch. 79, § 14. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election 
board", as that:term is defined in Section 1-1-18 NMSA 
1978. 

Cross references, — For definition of recheck and re- 
count, see 1-1-6 NMSA 1978. 

For notice when recount required, see 1-13-7 NMSA 
1978. 

For recount ‘upon notification of county canvassing 
board, see 1-13-7 NMSA 1978. 

The 2018 amendment, effective July 1, 2018, ex- 
panded the applicability of the section; in Subsection A, 
after "Whenever any candidate", deleted "for any office 
for which the state canvassing board or county canvass- 
ing board issues a certificate of nomination or oe ty 
and in Subsection C, after "canvassing board", added "o 
secretary of state". oa oo 

The 2009 amendment, effective June 19, 2009, in 
Subsection A, after "tallying the", deleted "emergency 
paper ballots or absentee"; and in Subsection B, after 
"recount of the", deleted "emergency paper ballots or ab- 
sentee". 


ANNOTATIONS 


Election contest and recount are not mutually ex- 
clusive. Although an election contest is a completely sepa- 
rate remedy from a recount, the election contest is a much 
broader remedy. Weldon v. Sanders, 1982-NMSC-136, 99 
N.M. 160, 655 P.2d 1004, 

Examination of write-in scrolls constitutes a "re- 
check", and is covered by this section. Weldon v. Sanders, 
1982-NMSC-136, 99 N.M. 160, 655 P.2d 1004. 

Failure to request recount bars examination of 
write-ins. — The trial court correctly refuses to exam- 
ine write-in scrolls in an election contest where the con- 
testant failed to apply for a recount. Weldon v. Sanders, 
1982-NMSC-136, 99 N.M. 160, 655 P.2d 1004. 

Rights to election contest or recount are purely 
statutory and do not apply to local option elections, State 


ex rel. Denton v. Vinyard, 1951-NMSC-030, 55 N:M, 205, 
230 P.2d 238. 

Provisions not applicable to local option elec- 
tions. — Provision in local option election statute that 
those elections should be conducted in manner provided 
by law for general elections did not provide for election 
contests or recounts therein since general laws did not 
grant rights of contest or recount. State ex rel. Denton v. 
Vinyard, 1951-NMSC-030, 55 N.M. 205, 230 P.2d 238. 

Provisions not applicable to land grant board of 
trustees election. — Contest and recount provisions are 
applicable only to general elections for state, district and 
county offices, and not to election of board of trustees of 
land grant. Montoya v. Gurule, 1934-NMSC-092, 39 N.M. 
42, 38 P.2d 1118. 

Application alleged in statute language sufficient. 
— Application for recount alleging in language of statute 
that applicant had reason to believe that error or fraud 
had been committed by election officers in counting bal- 
lots or certifying results was sufficiently specific. Sando- 
val v. Madrid, 1980-NMSC-118, 35 N.M. 252, 294 P. 631, 
aff'd, 1932-NMSC-052, 36 N.M. 274, 13 P.2d 877. 

When sixth day after completion of canvass fell on 
Sunday, application for recount filed on Monday following 
was seasonable, Sandoval v. Madrid, 1930-NMSC-118, 35 
N.M. 252, 294 P. 631, aff'd, 1932-NMSC-052, 36 N.M. 274, 
36 N.M. 274, 13 P.2d°877. 

County to handle recount of officials elected by 
one county. — The intent of the legislature was that 
counties should handle all matters relating to officials 
who were elected by the electors of one county alone. The 
fact that a candidate is nominated by the electors of only 
one county determines the place where he is to file his 
declaration of candidacy, who is to issue his certificate of 
nomination and who is to fill a vacancy in case the nomi- 
nated candidate dies or withdraws. It does not seem logi- 
cal to assume that the legislature intended that a differ- 
ent standard was to prevail in the'case of recount. 1955-56 
Op. Att'y Gen. No. 56-6478. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Blsetibiis § 389 et seq. 

Determination of facts regarding custody of ballots 
since original count, as condition of recount, 71 A.L.R. 435. 

29 C.J.S, Elections § 291. 


1-14-15. Recounts; rechecks; cost of proceedings. 


A. An applicant for a recount shall deposit with the proper canvassing board or, in the case of 
an office for which the state canvassing board issues a certificate of nomination or election, with 
the secretary of state sufficient cash, or a sufficient surety bond, to cover the cost of a recount for 
each precinct for which a recount is demanded. An applicant for a recheck shall deposit with the 
proper canvassing board or, in the case of an office for which the state canvassing board issues 
a certificate of nomination or election, with the secretary of state sufficient cash, or a sufficient 
surety bond, to cover the cost of the recheck for each voting machine to be rechecked. The state 
canvassing board shall determine the estimated actual cost of a recount per precinct and a recheck 
per voting machine no later than March 15 of even-numbered years. The secretary of state shall 
post the recount and recheck cost determinations on the secretary 54 state's web site when the 
state canvassing board issues its cost determinations. 
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B. The deposit or surety bond shall be security for the payment of the costs and expenses of 
the recount or recheck in case the results of the recount or recheck are not sufficient to aoe the 
results of the election. 

C. Ifit-appears that error or fraud sufficient to change the winner r of fda election has been com- 
mitted, the costs and expenses of the recount or recheck shall be paid’ by the state upon warrant 
issued by the secretary of finance and administration supported by a voucher of the secretary of 
state, or shall be paid by the county upon warrant of the county clerk from the general fund of the 
county, as the case may be. 

D. Ifno error or fraud appears to be sufficient to change the winner, the costs and expenses ‘for 
the recount or recheck shall be paid by the applicant. Costs shall consist of any docket fees, mileage 
of the sheriff in serving summons and fees and mileage of precinct board [election board] members, 
at the same rates allowed witnesses in civil actions. If error or fraud has been committed by a pre- 


cinct board [election board}, the board members shall not be entitled to such mileage or fees. 


History: 1953 Comp., § 3-14-19, enacted by Laws 
1978, ch. 48, § 1; 2001, ch, 109, § 1; 2005, ch, 270, § 77; 
2007, ch. 336, § 18, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 

Laws 2019, ch, 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election board", 
as that term is defined in Section 1-1-1838 NMSA 1978, 

Repeals and reenactments. — Laws 1978, ch. 48, § 
1, repealed 3-14-19, 1958 Comp. (former 1-14-15 NMSA 
1978), relating to recounts, rechecks and cost of proceed- 
ings, and enacted a new section, 

Cross references. — For costs of election contests, see 
1-14-4 NMSA 1978. 

For sheriff's fees in serving summons, etc., see 4-41-16 
NMSA, 1978. 

For per diem. expenses of sheriffs, etc., see 4-44-18 
NMSA 1978. 

For per diem and mileage for witnesses, see 38-6-4 
NMSA 1978. 

The 2007 amendment, effective April 2, 2007, in Sub- 
section A, required a deposit of sufficient.cash to cover the 
cost of a recount or recheck and provided that the can- 
vassing board shall determine the estimated actual cost of 
a recount per precinct and a recheck per voting machine 
no later than March 15 of even-numbered years. 

The 2005 amendment, effective July 1, 2005, in Sub- 
section B, provided that the state canvassing board may 
condition the issuance of the summons on receipt of a part 
or all of the estimated costs of the recount or recheck. 

Compiler's note. — Cobb v. State Canvassing Board, 
2006-NMSC-034, 140 N.M. 77, 140 P.3d 498, held the 2005 
amendment to 1-14-15 NMSA 1978 unconstitutional and 
that Laws 2001, ch. 109, § 1 was still effective. 

The 2001 amendment, effective June 15, 2001, in 
Subsection A, added the requirements that deposits for 
certain recounts or rechecks are to be deposited with the 
secretary of state; and substituted "secretary of state" for 
"state canvassing board" in Subsection C. 


ANNOTATIONS 


Unconstitutional delegation. — The 2005 amend- 
ment to 1-14-15 NMSA 1978; which gave the state can- 
vassing board discretionary authority, without adequate 


standards to guide its discretion, to condition any voting 
recount and recheck on advance payment of the full esti- 
mated costs of the procedures is an unconstitutional dele- 
gation of legislative authority, with the result that the 2001 
version of the statute is in effect. Cobb v, State Canvassing 
Board, 2006-NMSC-034, 140 N.M. 77, 140 P.3d 498. 

Under the 2001 version of 1-14-15 NMSA 1978, the state 
canvassing board has no authority to require advance pay- 
ment of the full estimated costs of a voting recount and 
recheck before starting the procedures, Cobb v. State Can- 
vassing Board, 2006-NMSC-034, 140 N.M. 77, 140 P.3d 498. 

Bond in election contest proceeding was de- 
signed and intended by legislature to afford security for 
the payment of costs which might be adjudged against the 
obligor in the bond. The bond was designed as a protec- 
tion to the opposite party to secure him in the collection of 
any judgment for costs which he might recover. Montoya 
v. McManus, 1961-NMSC-060, 68 N.M. 381, 362 P.2d 771. 

Purpose was to require more in way of bond than written 
promise to pay. Montoya v. McManus, 1961-NMSC-060, 68 
N.M: 381, 362 P.2d 771. 

Term "bond" j is commonly used in judicial procedure 
in connection with the giving of security for a stay of pro- 
ceedings upon appeal or otherwise. Montoya v. McManus, 
1961-NMSC-060, 68 N.M. 381, 362 P.2d 771. 

Corporate surety bond not required. — A bond with 
personal sureties complied with this section, requiring "a 
sufficient surety bond," as a condition of a recount, The ex- 
pression "of commercial surety type" means substantially 
the same as "corporate surety type" and to require such a 
bond is going beyond the legislative fiat. Montoya v. Mc- 
Manus, 1961-NMSC-060, 68 N.M. 381, 362 P.2d 771. 

State could not maintain action on bond to re- 
cover fees and mileage due to sheriff and election offi- 
cials after recount, because state did not own the right 
sought to be enforced and judgment in its favor would not 
bar action by sheriff or election officials. State v. Barker, 
1947-NMSC-010, 51 N.M. 51, 178 P.2d 401. 

Individuals may qualify as sureties on the veqeiinaa 
bond. Sandoval. v: Madrid, 1930-NMSC-118, 35.N.M. 252, 
294 P. 631, aff'd, 1932-NMSC-052, 36 N.M. 274, 13 P.2d 877, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Costs 
or reimbursement for expenses incidental to election con- 
test or recount, 106 A.L.R. 928.,. 


1- 14. 16. Recount or recheck pio daudth ge 


A. nerve wie after filing of the application for recount or yeaHBal: or notice of an automatic 
recount, the appropriate canvassing board shall issue an order to the county clerk of each county 
where a precinct specified in the application or notice is located commanding the county clerk to 


252 


© 2022 State’of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-14-17 CONTESTS AND RECOUNTS 1-14-18 
convene a recount precinct board [election board] at the county seat on a day specified in the or- 
der, which date shall not be more than ten days after the filing of the application for a recount or 
recheck or notice of an automatic recount. 

B. Upon receipt of the order, the county clerk shall appoint a eet precinct board [election 
board] pursuant to the provisions of Section 1-2-12 NMSA 1978 and shall send notices of the 
names of the recount precinct board [election board] members and the date fixed for the recount or 
recheck to the district judge for the county and the county chair of each of the political parties that 
participated in the election for the office in question. The county clerk shall keep a log of how each 
person was notified and confirmation that the notice was received. Presiding judges and election 
judges on the recount precinct board [election board] shall be appointed from among those persons 
who served as precinct board [election board] members in the most recent election. 

C. The recount precinct board [election board], district judge, and county clerk shall meet on 
the date fixed for the recount or recheck, and the ballot boxes and ballot containers or voting ma- 
chines of the precincts involved in the recount or recheck shall be opened. The recount precinct 

board [election board] shall recount and retally the ballots, or-:recheck the votes. cast. on the voting 
machines, as the case may be, for the office in question in the presence’of the county clerk, district 
judge and any other person who may desire to be present. 

D. After completion of the recount or recheck, the recount precinct board [election board] shall 
replace the ballots in the ballot boxes and ballot containers and lock them, or the voting machines 
shall be locked and resealed, and the precinct board [election board] shall certify to the proper can- 
vassing board the results of the recount or recheck. The district judge and the county clerk shall 


also certify that the recount or recheck was made in their presence. 


History: 1953 Comp., § 3-14-20, enacted by Laws 
1969, ch. 240, § 345; 1977, ch. 222, § 84; 1978 Comp,, 
§ 1-14-16, repealed and reenacted by Laws 2008, ch, 
41, § 3; 2015, ch. 145, § 74, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election board", 
as that term is defined in Section 1-1-1383 NMSA 1978: 

Repeals and reenactments. — Laws 2008, ch, 41, § 3 
repealed former 1-14-16 NMSA 1978, as enacted by Laws 
1969, ch. 240, § 345, and enacted a new section, effective 
May 14, 2008. 

The 2015 amendment, effective July 1, 2015, amended 
the procedures for a recount or recheck following an elec- 
tion; in Subsection A, after "county clerk to convene", de- 
leted "the absent voter" and added "a recount"; in Subsec- 
tion B, after "clerk shall", added "appoint a recount precinct 
board pursuant to the provisions of Section 1-2-12 NMSA 
1978 and shall", after "send notices", deleted "by registered 
mail", after "of", added "the names of the recount precinct 


1-14-17. Repealed, 


Repeals. — Laws 2008; ch. 41, § 5 repealed 1-14-17 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 346, 
relating to recount» and recheck. proceedings, effective 


board members and", after "judge for the county", deleted 
"the absent voter precinct board members", and after "office 
in question,", added the last two sentences of the subsec- 
tion; in Subsection C, after "The", deleted "absent voter" and 
added "recount", after "shall be opened. The", deleted "ab- 
sent voter" and added "recount", and after "district judge", 
deleted "or person designated to act for the district judge"; 
and in Subsection D, after "recheck, the", deleted "absent 
voter" and added "recount", after "board shall certify to the", 
deleted "secretary of state" and added "proper canvassing 
board", and after "The district judge", deleted "or the person 
designated to act for the district judge". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections § 389 et seq. 

Power of election officers to withdraw or change their 
returns, 168 A.L.R, 855. 

Compelling election officers to withdraw or change re- 
turns, as affected by nonexistence of power of officer to 
withdraw or change, 168 A.L.R. 864. 

29 C.J.S. Elections §§ 289 to 295. 


May 14, 2008. For provisions of former section, see the 
2007 NMSA 1978 on NMOneSource,com. 


1-14-18. Recount reenente recanvass by canvassing boards. 


A. Immediately upon receipt of the certificate of recount or recheck from all hie recount pre- 
cinct boards [election boards} making a recount or recheck, the proper canvassing board shall meet 
and recanvass the returns for the office in question. 

B. .In making the recanvass, the proper canvassing board shall be bound by the certificates of 
recount or recheck from the recount precinct boards [election boards] instead of the original re- 
turns from the precinct boards [election boards]. 
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C. After the recanvass, if it appears that fraud or error has been committed sufficient to change 
the winner of the election, then the proper canvassing board shall revoke the certificate of nomina- 
tion or election already issued to any person for that office and shall issue a certificate of nomination 
or election in favor of the person receiving a plurality of the votes cast at the election as shown by 
the recount or recheck, and such certificate shall supersede all others and entitle the holder to the 
same rights and privileges as if such certificate had been originally issued by the canvassing board. 


History: 1953 Comp,, § 3-14-22, enacted by Laws deleted "absent voter" and added "recount"; and in Sub- 
1969, ch. 240, § 347; 1977, ch. 222, § 86; 2008, ch. 41, § section B, after "recheck from the", deleted "absent voter" 
4; 2015, ch. 145, § 75. and added "recount". 

Bracketed material. — The bracketed material was The 2008 amendment, effective May 14, 2008, siistonal 
inserted by the compiler and is not part of the law. "precinct boards" to "absent voter precinct boards", 


Laws 2019, ch. 212, § 288, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct ANNOTATIONS 


board", shall be deemed to be references to "election Am. Jur. 2d, A.L.R. and C.J.S. refi 96 Am. 
board", as that term is defined in Section 1-1-1383 NMSA Jur. 2d Tadihond § = a sas Rina 


1978. Statutory provisions relating to form or manner in 


The 2015 amendment, effective July 1, 2015, sub- which election returns from voting districts or precincts 
stituted absent voter precinct board with recount pre- are to be made, 106 A.L.R, 398. 


cinct board; in Subsection A, after "recheck from all the", 29 Oud. Bieations § 239. 


1-14-19. Recount; recheck; candidate for district judge. 


If a recount or recheck is demanded on the election of a district judge and the judge of the dis- 
trict was a candidate for partisan office at the election, the chief justice of the supreme court shall 
designate a district judge who shall act in such proceedings. 


History: 1953 Comp., § 3-14-23, enacted by Laws The 2015 amendment, effective July 1, 2015, clarified 


1969, ch. 240, § 348; 1977, ch, 222, § 87; 2015, ch. 145, that the provision applies to a candidate for a partisan of- 
§ 76. fice; and after "candidate", added "for partisan office". 


1-14-20. Recounts; rechecks; appointment of a special master. 


If the judge of the district court for the county, or any judge designated in his place, cannot be 
present at any recount or recheck on the day set, he shall appoint a member of the bar to act for 
him. 


History: 1953 Comp., § 3-14-24, enacted by Laws 
1969, ch. 240, § 349; 1977, ch. 222, § 88. 


1-14-21. Recounts; rechecks; mandamus. 


If the state canvassing board, the county canvassing board, secretary of state, county clerk or any 
member of a precinct board [election board] fails or refuses to do or perform any of the acts required 
of them pertaining to recounts or rechecks, the applicant for recount or recheck may apply to any 
district court, the court of appeals or the supreme court of New Mexico for writ of mandamus to 
compel the performance of the required act and such court shall entertain such application. 


History: 1953 Comp., § 3-14-25, enacted by Laws ANNOTATIONS 


1969, ch. 240, § 350; 1977, ch. 222, § 89. é i 
Bracketed material. — The bracketed material was Writ properly discharged when necessary per- 
inserted by the compiler and is not part of the law. sons not made parties, — Presence of both county clerk 
Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- and district judge was necessary fora lawful recount, and 
vided that references in the Election Code to "precinct a writ of mandamus to compel recount was properly dis- 
board", shall be deemed to be references to "election charged since neither county clerk nor district judge or 
board", as that term is defined in Section 1-1-1383 NMSA his duly appointed representative was a party. Chavez 
1978. v, Baca, 1943-NMSC-052, 47 N.M. 471, 144 P.2d 175 (de- 
Cross references. — For mandamus to compel can- cided under former law), 
vass, see 1-13-12 NMSA 1978, Supreme court was without jurisdiction to man- 
For writ of mandamus generally, see 44-2-1/ NMSA 1978 date district judge to certify that recount of ballots was 
et seq. made in his presence, since his status in performance of 
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such duty was not that of a state officer, board, commis- Mandamus to put'one in office, title to which is in dis- 

sion or of an inferior court. State ex rel. Scott v. Helmick, pute, 84. A.L-R, 1114, 186 A-L.R, 1840, 

1930-NMSC-103, 35 N.M. 219, 294 P. 316 (decided: under Determination of canvassing board or election official 

former law). as regards counting or exclusion of ballots as subject of 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 26 Am. review by mandamus, 107 A.L.R. 618. 


Jur, 2d Elections § 462. 


1-14-22. Contests and recounts; provisional, absentee and other paper 
ballots; use of ballot images. 


A. The secretary of state shall issue rules governing and allowing procedures for reviewing the 
qualification of provisional ballot envelopes, absentee and other paper ballots in the case of a con- 
test or recount of election results. All'rejected provisional paper ballot envelopes shall be included 
in any contest or recount of election Festilts, and a review of the qualification of provisional ballot 
envelopes shall occur in a recount. | 

B. Upon petition by the'secretary of state ora county clerk, the district court may permit a 
review of ballot images in place of paper ballots whenever there are defective or missing returns in 
an election and when the voting system technology captures an image of each ballot in an election. 


History: Laws 2005, ch. 270, § 76; 2007, ch. 336, § 19; ballots; in the section heading, added "use of ballot im- 


2019, ch. 212, § 129. ages"; and added Subsection B. 
The 2019 amendment, effective April 3, 2019, autho- The 2007 amendment, effective April 2, 2007, elimi- 
rized the district court to permit, upon petition by the sec- nated references to recheck, 


retary of state, a review of ballot images in place of paper 


1-14-23. Recount procedures. 


A, To ensure the accuracy of electronic vote tabulating systems, in a recount, the votes from a ran- 
dom selection of ballots shall be tallied by hand, and the votes from the same ballots shall be tabulated 
by the electronic vote tabulating systems to be used in the recount. For statewide and federal office, 
the number of ballots to be tallied and tabulated shall be equal to the greater of one hundred, or two 
percent, of the ballots cast in each county. For all other offices, the number of ballots to be tallied and 
tabulated shall be equal to the greater of one hundred, or five percent, of the ballots cast for the of- 
fice, distributed by county where applicable. If more than one electronic vote tabulating system is to 
be used in a county, the ballots to be recounted shall be divided among the electronic vote tabulating 
systems to be used, and the above process shall be performed on each electronic vote tabulating system 
based on the number of votes to be recounted on each individual electronic vote tabulating system. 

B. Ifthe results of the hand tally and the electronic vote tabulating system tabulation do not 
differ, the remaining ballots shall be recounted using that electronic vote tabulating system. If 
the results of the hand tally and the electronic vote tabulating system differ, the electronic vote 
tabulating system shall not be used in the recount and the remaining ballots shall be recounted by 
hand or on a different electronic vote tabulating system in which the results did not differ. 

C. When using an electronic vote tabulating system for a recount, a county clerk may permit 
a visual inspection of the ballots prior to tabulation by the optical scan tabulating system for the 
purpose of permitting a representative of a candidate to identify individual ballots to be selected 
for hand tally by the esPRPCHRG popst leleciion, board]. 


History: Laws 2007, ‘ch. 337, § 2; 2015, ch. 145, § 77. section" and added "in a recount"; added the language 


Bracketed WAterIAl, 22 The bracketed’ material was of former Subsection B to Subsection A; after "electronic 
inserted by the compiler and is not part of the law, vote tabulating" deleted "system" and added "systems to 

Laws 2019, ch. 212, § 283, effective April 3, 2019, provided be used in the recount", after "shall be equal to", deleted 
that references in the Election Code to "precinct board", "at least" and added "the greater of one hundred, or", 
shall be deemed to be references to "election board", as that and added the last sentence of the subsection; redesig- 
term is defined in Section 1-1-18 NMSA 1978, nated former Subsection C as Subsection B, deleted "For 

The 2015 amendment, effective July 1, 2015, amended a statewide or federal office", after "system tabulation", 
the procedures for a recount following an election; in Sub- added "do not", after "differ", deleted "by one-fourth of one 
section A, after "tabulating systems", deleted "the secre- percent or less", and after "vote tabulating", deleted "sys- 
tary of state shall issue rules to implement the recount tems. Otherwise, the remaining ballots shall be recounted 
procedures proyided for in Subsections B and C of this by hand" and added "system. If the results of the hand 
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1-14-24 


tally and the electronic vote tabulating system differ, the 
electronic vote tabulating system shall not be used in the 
recount and the remaining ballots shall be recounted by 
hand or on a different electronic vote tabulating system in 


ELECTIONS 


1-14-24 


C; deleted Subsection D, relating to when the hand-tally 
and the electronic vote tabulating system tabulation dif- 
fer by the greater of one percent or less, or two votes; and 


deleted Subsection EH. 
which the results did not differ"; added a new Subsection : 


1-14-24. Automatic recounts; elections for state and federal offices; 
procedures. 


A. An automatic recount of the vote is required when the canvass of returns indicates that 
the margin between the two candidates receiving the greatest number of yotes for an office, the 
margin between those supporting and those opposing a ballot question or the margin affecting the 
outcome of a nonpartisan judicial retention election is less than: 

(1) one-fourth percent of the total votes cast in that election: 

(a) for that office in the case of a federal or statewide office; 

(b) ona ballot question in the case of a state ballot question; or 

(c) on anonpartisan judicial retention election in the case of the supreme court or the 
court of appeals; 

(2) one-half percent of the total votes cast in that election: 

(a) for that office in the case of a public regulation commissioner, public education 
commissioner, district attorney or any office elected countywide in a county with more than one 
hundred fifty thousand registered voters; 

(b) ona ballot question in the case of a local ballot question; or 

(c) on a nonpartisan judicial retention election in the case of a district court or the 
metropolitan court; or 

(3) one percent of the total votes cast in that election for that office in the case of any other 
office. 

B. For an office for which ballots were cast in more than one county, the secretary of state shall 
file notice with the state canvassing board upon the completion of the state canvass that an auto- 
matic recount is required, and the state canvassing board shall order a recount of the ballots for 
the specified office. For an office in which ballots were cast solely within one county, the secretary 
of state shall file notice with the state canvassing board within seven days after receiving notice 
from the county clerk following the completion of the county canvass that an automatic recount is 
required, and the state canvassing board shall order a recount of the ballots for the specified office. 

C, Automatic recounts shall be conducted pursuant to the recount procedures established in 


Sections 1-14-16 and 1-14-18 through 1-14-23 NMSA 1978. 


History: Laws 2008, ch. 41, § 1; 2015, ch. 145, § 78; 
2019, ch. 212, § 130. 

The 2019 amendment, effective April 3, 2019, revised 
the procedures for automatic recounts; in Subsection A, in 
the introductory clause; after "canvass of returns", deleted 
"in a primary or general election for a federal or statewide 
office, or a judicial office in a county with more than two 
hundred thousand registered qualified electors", after 
"votes for an office", added "the margin between those sup- 
porting and those opposing a ballot question or the margin 
affecting the outcome of a nonpartisan judicial retention 


election", in Subparagraph A(1)(a), after "for that office", 


deleted "in that election. An automatic recount of the vote 
is required when the canvass of returns in a primary or 
general election for any other state office indicates that the 
margin between the two candidates receiving the greatest 
number of votes for the office is less than one percent of the 
total votes cast for that office in that election" and added 


"in the case of a federal or statewide office;", and added 
Subparagraphs A(1)(b) and A(1)(c), added Paragraphs A(2) 
and A(8); and deleted former Subsection D, which defined 
"state office" for purposes of this section. 

The 2015 amendment, effective July 1, 2015, me 
the provisions providing for automatic recounts; in Sub- 
section A, after "canvass of returns", added "in a primary 
or general election", after "for a federal or", deleted "state 
office in a primary or general election" and added "state- 
wide office, or a judicial office in a county with more than 
two hundred thousand registered qualified electors", af- 
ter "the office is less than", deleted "one-half" and added 
"one-fourth", and added the last sentence; in Subsection 
B, added "For an office for which ballots were cast in more 
than one county", after the first occurrence of "canvass- 
ing board", deleted "within five days of" and added "upon", 
and added the last sentence; and in Subsection C, after 
"1-14-18 through", deleted "1-14-22" and added "1-14-23", 


1-14-24, Automatic recounts; elections for state and federal offices; 
procedures. (Contingent effective date. See note below.) 


A. An automatic recount of the vote is required when the canvass of returns indicates that the 
margin between the two candidates receiving the greatest number of votes for an office, the margin 
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between those supporting and those opposing a ballot question or the margin affecting the outcome 
of a nonpartisan judicial retention election is less than: 
(1) one-fourth percent of the total votes cast in that election: 
(a) for that office in the case of a federal or statewide office; 
(6) ona ballot question in the case of a state ballot question; or 
(ce). on.a nonpartisan judicial retention election in the case of the supreme court or the 
court of appeals; 
(2) one-half percent of the total votes cast in that election: 
(a) for that office in the case of a public education commissioner, district attorney or any 
office elected countywide in a county with more than one hundred fifty thousand registered voters; 
(6) ona ballot question in the case of a local ballot question; or 
(ec) on a nonpartisan judicial retention election in the case of a district court or the 
metropolitan court; or 


(3) one percent of the total votes cast in that election for that office in the case of any other 
office. 


B. For an office for which ballots were cast in more than one county, the secretary of state shall 
file notice with the state canvassing board upon the completion of the state canvass that an auto- 
matic recount is required, and the state canvassing board shall order a recount of the ballots for 
the specified office. For an office in which ballots were cast solely within one county, the secretary 
of state ‘shall file notice with the state canvassing board within seven days after receiving notice 
from the county clerk following the completion of the county canvass that an automatic recount is 
required, and the state canvassing board shall order a recount of the ballots for the specified office. 

C. Automatic recounts shall be conducted pursuant to the recount procedures established in 
Sections 1-14-16 and 1-14-18 through 1-14-23 NMSA 1978. 


History: Laws 2008, ch. 41, § 1; 2015, ch, 145, § 78; 
2019, ch. 212, § 130; 2020, ch. 9, $9. 

Contingent effective date. — Laws 2020, ch. 9, § 9 
amended 1-14-24 NMSA 1978, effective January 1, 2023, 
contingent upon certification by the secretary of state that the 
constitution of New Mexico has been amended as proposed 
by a joint resolution of the first session of the fifty-fourth 


legislature (Laws 2019, SJC/SRC/SJR Nos. 1 and 4, CA #1) 
at the general election to be held on November 3, 2020. 

The 2020 amendment, effective January 1, 2023, re- 
moved public regulation commissioners from the candidate 
contests in which automatic recounts apply; in Subsection 
A, Subparagraph AQ, after "the case of a", deleted "pub- 
lic regulation commissioner", 


1-14-25. Automatic recounts; expenses. 


The secretary of state shall reimburse the counties for the costs of conducting an automatic 
recount with money appropriated to the secretary. In the event that current year appropriations 
to the secretary of state do not cover the cost of an automatic recount, the secretary: may apply to 
the state board of finance for an emergency grant to cover those costs pursuant to Section 6-1-2 


NMSA 1978. 


History: Laws 2008, ch. 41, § 2. 
Effective dates. — Laws 2008, ch. 41 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective May 14, 2008, 90 days after the ad- 


journment of the legislature. 


ARTICLE 15. 


Presidential Electors, Senators, Congressmen 
and Expiring Terms 


ec, 
15-1. Presidential electors; notification of state chairmen, 
15-2. Presidential electors; primary election. 

15-3. Presidential electors; nomination. 

15-4. Presidential electors; election. 

15-4.1. Compact enacted and entered into. 

15-5. Presidential electors; duties. 

15- 


Ss 
1- 
1- 
1- 
1- 
1- 
1- 
1-15-6. Presidential electors; organization. 


Sec. 

1-15-7. Presidential electors; when governor fills vacancy. 
1-15-8. Presidential electors; electoral college casting 
ballots; certification of results. 

1-15-9. Presidential electors; penalty. 

1-15-10. Presidential electors; per diem and mileage. 
1-15-11. United States senator; nomination. 

1-15-12. United States senator; election. 
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Sec. Sec. 
1-15-13. United States senator; canvass of vote. 1-15-17.1. Repealed, i 
1-15-14, United States senator; vacancy. 1-15-18. Repealed. 
1-15-15. United States representative; congressional asi 1-15-18.1. United States representative; vacancy. 
tricts established. 1-15-19. Expiring and succeeding terms, 
1-15-15.1. Unconstitutional. ‘ 1-15-20,. Expiring term and next succeeding term in 
1-15-15,.2. Deleted. same election. 
1-15-16. United States representative; congressional 1-15-21. Expiring term and next succeeding term; nomi- 
districts. nation. 
1-15-16.1. Precincts. 1-15-22. Expiring term and next succeeding term; Bling a. 
1-15-17, United States representative; nomination and 1-15-23, Expiring term and succeeding term. 


election. 
f 


1-15-1. Presidential electors; notification of state chairmen. 


On or before June 1 of each year in which the president and vice president of the United States 
are to be elected, the secretary of state shall send written notice to the state chairman of each 
qualified political party in New Mexico setting forth the method and requirements for nominating 
and electing presidential electors in this state at the general election. 


History: 1953 Comp., § 3-15-1, enacted by Laws Presidential and vice presidential electors, nomination 
1969, ch. 240, § 351. of, 153 A.L.R. 1066. 

Cross references, — For qualified political party, see Withdrawal of nomination, power-of political party as 
1-1-10 NMSA 1978. to, 155 A.L.R. 186. 


C.J.S. U tes $28. 
ANNOTATIONS 91 C.J.S. United States § 


Am. Jur. 2d, A.L.R. and 'C.J.S. references. — 25 Am. 
Jur. 2d Elections § 5. 


1-15-2. Presidential electors; primary election. 


Presidential electors shall not be nominated at the primary election. 


History: 1953 Comp., § 3-15-2, enacted by Laws For Presidential Primary Act, see 1-8-53. ‘to. 1-8- 63 
1969, ch. 240, § 352. NMSA 1978. 

Cross references. — For Primary Election Law not 
applying to presidential electors, see 1-8-17 NMSA 1978. 


1-15-3. Presidential electors; nomination. 


A. Any qualified political party in New Mexico desiring to have candidates for president. and 
vice president on the general election ballot in a presidential election year shall, at a state party 
convention held in the year of such election, choose from the voters of the party the number of 
presidential electors required by law and no more. 

B. The presidential electors shall be nominated by the state convention according to the rules 
of that party on file with the secretary of state. 

C. Upon the nomination of presidential electors, the chair and secretary of the convention shall 
certify the names and addresses of the nominees not less than sixty-three days prior to the elec- 
tion to the secretary of state. The secretary of state shall record the nominees' names in the secre- 
tary's office as Wie presidential elector nominees of that party, 


History: 1953 Hint § 3-15-3, enacted by Laws: ANNOTATIONS 


1969, ch. 240, § 353; 1977, ch. 222, § 90; 1981, ch. 145, § B ‘ , ‘ 

1; 2017, ch. 101, § 16. Indirect election of nominees valid. — Laws 1953, 
Cross references. — For party filing rules with the ch, 40 (now repealed), and the provisions of the same are 

secretary of state, see 1-7-2 to 1-7-5 NMSA 1978.: valid, even though, it provides, for the indirect or proxy 
The 2017 amendment, effective June 16, 2017, elections of unlisted presidential election nominees in 

changed the deadline for certifying the names and ad- presidential general elections in New Mexico, 1953-54 Op. 

dress of presidential electors nominated by the state Att'y Gen. No. 54-5949 (opinion rendered under former 

party convention, and made stylistic amendments; and, in law). 


Subsection C, after "the nominees not less’ than", deleted 
"fifty-six" and added "sixty-three", 
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1-15-4. Presidential electors; election. 


A. The names of the presidential elector nominees shall not be placed upon the general elec- 
tion ballot; instead, the secretary of state shall certify to the county clerks the names of persons 
nominated by each qualified political party for the offices of president and vice president of the 
United States. 

B, The names of the nominees for president and vice president for each qualified political 

party shall be printed together in pairs upon the general election ballot. A vote for any pair of 
nominees shall be a vote for the presidential electors of the political party by which the nominees 
were named. | | | 

_C.. Except as provided in Subsection D of this section, presidential elector nominees of the 
party whose nominees for president and vice president receive the highest number of votes at the 
general election shall be the elected presidential electors for this state, and each shall be granted 
a certificate of election by the state canvassing board. 

D.. If the Agreement Among the States to Elect the President by N ational Popular Vote.is in 
effect in accordance with.Article III, Subsection I of that compact, the state canvassing board 
shall grant. a certificate of election to the presidential elector nominees of the party whose nomi- 
nees for president and vice president receive the largest national popular vote total in the general 
election. 


History: 1953 Comp., § 3-15-4, ‘enacted by Laws ANNOTATIONS. 


1969, ch. 240, § 354; 2019, ch. 199, § 2. , , P 
The 2019 amendment, effective June 14, 2019, pro. | Selection of unqualified persons as electors is 


vided an exception to the provision that presidential elec-:) tantamount to, failure to select, which is specifically 


tor nominees of the party whose nominees for president mentioned in the statute. State ex rel, Chavez v. Evans, 
and vice president receive the highest number of votes 1968-NMSC-167, 79 N.M. 578, 446 P.2d 445 (decided un- 


at the general election shall be the elected presidential der former law). 

electors for this state, and provided that if the Agreement: Indirect election of nominees valid. — Laws 1953, 
Among the States to Elect. the President by National. ch. 40 (now repealed), and the provisions of same are valid, 
Popular Vote is in effect, the state canvassing board shall even though it provides for the indirect or proxy elections 
grant a certificate of election ‘to the presidential elector of unlisted presidential election nominees in presidential 
nominees of the party whose nominees. for president and general elections in New Mexico, 1953-54 Op. Atty Gen. 
vice president receive the largest national popular vote to- No. 54-5949 (opinion rendered under former law). 

tal in the general election; in Subsection C, deleted "The" 

and added "Except as provided in Subsection D of this sec- 

tion"; and added new Subsection D. 


1-15-4.1. Compact enacted and entered into. 


The "Agreement Among the States to Elect the President by National Popular Vote" is enacted 
into law and entered into on behalf of New Mexico with any and all other states legally J joining 
therein, in a form substantially. as follows: 


"AGREEMENT AMONG THE STATES TO ELECT THE PRESIDENT BY © 
NATIONAL POPULAR VOTE ~~ 


“ARTICLE T° 


1 
4 


Membership’ © 


~ Any state of the United States and the District of Columbia.may become a member of this agree- 
ment by enacting this agreement. 


ARTICLE IT 


Right of the People in Member States to Vote for President and Vice President 


Each member state shall conduct a statewide popular election for president and vice president 
of the United States. 
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ARTICLE Il 
Manner of Appointing Presidential Electors in Member States 


A. Prior to the time set by law for the meeting and voting by the presidential electors, the chief 
election official of each member state shall determine the number of votes for each presidential 
slate in each state of the United States and in the District of Columbia in which votes have been 
cast in a statewide popular election and shall add such votes together to produce a “national popu- 
lar vote total" for each presidential slate. 

B. The chief election official of each member state shall designate the presidential slate with 
the largest national popular vote total as the "national popular vote winner", 

C. The presidential elector certifying official of each member state shall certify the appoint- 
ment in that official's own state of the elector slate nominated in that state in association with the 
national popular vote winner. 

D. At least six days before the day fixed by law for the meeting and voting by the presidential 
electors, each member state shall make a final determination of the number of popular votes cast 
in the state for each presidential slate and shall communicate an official statement of such deter- 
mination within twenty-four hours to the chief election official of each other member state. — 

E. The chief election official of each member state shall treat as conclusive an official state- 
ment containing the number of popular votes in a state for each presidential slate made by the day 
established by federal law for making a state's final determination conclusive as to the counting of 
electoral votes by congress. 

F. In event of a tie for the national popular vote winner, the presidential elector certifying official 
of each member state shall certify the appointment of the elector slate nominated in association with 
the presidential slate receiving the largest number of popular votes within that official's own state. 

G. If, for any reason, the number of presidential electors nominated in a member state in as- 
sociation with the national popular vote winner is less than or greater than that state's number-of 
electoral votes, the presidential candidate on the presidential slate that has been designated as the 
national popular vote winner shall have the power to nominate the presidential electors for that state 
and that state's’presidential elector certifying official shall certify the appointment of such nominees. 

H. The chief election official of each member state shall immediately release to the public all 
vote counts or statements of votes as they are determined or obtained. 

I. This article shall govern the appointment of presidential electors in each member state in 
any year in which this agreement is, on July 20, in effect in states cumulatively possessing a ma- 
jority of the electoral votes. 


ARTICLE IV 
Other Provisions 


A. This agreement shall take effect when states cumulatively possessing a majority of the 
electoral votes have enacted this agreement in substantially the same form and the enactments by 
such states have taken effect in each state. 

B. Any member state may withdraw from this agreement, except that a withdrawal occurring 
six months or less before the end of a president's term shall not become effective until a president 
or vice president shall have been qualified to serve the next term. 

C. The chief executive of each member state shall promptly notify the chief executive of all other 
states of when this agreement has been enacted and has taken effect in that official's state, when 
the state has withdrawn from this agreement and when this agreement takes effect generally. 

D. This agreement shall terminate if the electoral college is abolished. 

EK. If any provision of this agreement is held invalid, the remaining provisions cabal not be af- 
fected. 


ARTICLE V 
Definitions 
For purposes of this agreement: 


A. "chief executive" shall mean the governor of a state of the United States or the mayor of the 
District of Columbia; 
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B. "elector slate" shall mean a slate of candidates who have been nominated in a state for the 
position of presidential elector in association with a presidential slate; ) 

C. "chief election official" shall mean the state official or body that is authorized to certify the 
total number of popular votes for each presidential slate; 

D.. "presidential elector" shall mean an elector for president and vice peeetiin of the United 
States; 

E. | "presidential elector certifying of official" shall mean the state official or Bidy that is autho- 
rized to certify the appointment of the state's presidential electors; 

F. "presidential slate" shall mean a slate of two persons, the first of whom has been tinenitintedd 
as a candidate for president of the United States and the second of whom has been nominated as a 
candidate for vice president of the United States, or any legal successors to such persons, regardless 
of whether both names appear on the ballot presented to the voter in a particular state; 

G. "state" shall mean a state of the United States and the District of Columbia; and 

H. "statewide popular election" shall mean a general election in which votes are cast for presi- 
dential slates by individual voters and counted on a statewide basis." 


i 


History: Laws 2019, ch. 199, § 1. Compiler's notes. — Laws 2019, ch. 199; $ 1 was not 
Effective dates. — Laws 2019, ch. 199 contained no enacted as part of the Election Code, but was compiled 
effective date provision, but, pursuant to N.M. Const., art. there for the convenience of the user. 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


1-15-5. Presidential electors; duties. 


Presidential electors for the state shall perform the duties of the presidential electors required 
by law and the constitution of the United States. 


History: 1953 Comp., § 3-15-5, enacted by Laws 
1969, ch. 240, § 355. 


1-15-6. Presidential electors; organization. 


A. Presidential electors of the state shall meet at 11:00 a.m. in the office of the secretary of 
state on the day fixed by the laws of the United States for presidential electors to cast their ballots 
for president and vice president of the United States. 

B. At such meeting the presidential electors shall organize by choosing a presiding officer and 
a secretary. 

C. Ifthe full number of electors Pe anion by law are e not present at such meeting for any rea- 
son, those presidential electors present shall, from a list of names nominated by the state: chair- 
man of that party, forthwith choose electors from the voters of that state party. 

-D..The secretary of state shall provide such clerical assistance as needed st the paneer eet 
electors in performing their duties. 


History: 1953 Comp., § 3-15-6, enacted by Laws 
1969, ch. 240, § 356; 1977, ch. 222, § 91. 


1-15-7. Presidential electors; when governor fills vacancy. 


In the case of the death or absence of any presidential elector or failure to complete the number 
of presidential electors by noon of the day fixed by the laws of the United States for presidential 
electors to cast their ballots, the governor shall fill any vacancy by appointment. In filling the va- 
cancy the governor shall appoint a voter of the state from a list of names nominated by the state 
chairman of the same political party represented by the presidential elector whose death or ab- 
sence caused the vacancy. . 


History: 1953 Comp., § 3-15-7, enacted by Laws 
1969, ch, 240, § 357. 
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1-15-8. Presidential electors; electoral college casting ballots; 
certification of results. 


The presidential electors of the state shall meet at noon in the office of the secretary of state on the 
day fixed by the laws of the United States for presidential electors to cast their ballots for president 
and vice president and shall proceed to vote by ballot for president and vice president of the United 
States and to certify the results of such election in accordance with the constitution and laws of the 
United States. The presidential elector chosen as secretary shall keep a journal of the proceedings 
and deposit the journal in the office of the secretary of state, where it shall be kept on file. 


History: 1953 Comp., § 3-15-8, enacted by Laws " 
1969, ch. 240, § 358; 1977, ch, 222, § 92. 


1-15-9. Presidential electors; penalty. 


A. All presidential electors shall cast their ballots in the electoral college for the candidates of 
the political party. which nominated them as presidential electors. 

B. Any’presidential elector who casts his ballot in violation of the provisions contedh ota in Sub- 
section A of this section is guilty of a fourth degree felony. 


History: 1953 Comp., § 3-15-9, enacted by Laws 
1969, ch. 240, § 359. 


1-15-10. Presidential electors; per diem and mileage. 


Each presidential elector shall be paid per diem for each day's attendance and mileage from his 
residence to the state capitol and return to his place.of residence one time, as provided for state of- 
ficers in the Per Diem and Mileage Act [Chapter 10, Article 8 NMSA 1978], and he shall receive no 
other compensation. Per diem and mileage shall be paid by the state treasurer on warrants drawn 
by the secretary of finance and administration in accordance with vouchers approved by the pre- 
siding officer of the presidential electors. 


History: 1953 Comp., § 3-15-10, enacted by Laws | 
1969, ch. 240, § 360; 1977, ch. 247, § 12. 


1-15-11. United States senator; nomination. 


Candidates for the office of United States beneind shall be nominated dieing the year of the gen- 
eral election next preceding the expiration of the term of office of the United States senator whose 
successor is to be nominated and elected. Nominations shall be in the manner dean by the 
Election Code [Chapter 1 NMSA 1978] for state officers. 


History: 1953 Comp., § 3-15-11, enacted by Laws Cross references. — For nominating ae ad see 
1969, ch. 240, § 361. 1-8-1 NMSA 1978 et al. 


1-15-12. United States senator; election. 


The United States senator shall be elected at the general election next succeeding nomination 
for that office. 


History: 1953 Comp., § 8-15-12, enacted by Laws ANNOTATIONS 


1969, ch, 240, § 362. 
R Ss Am. Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
Jur, 2d Elections § 4; 77 Am. Jur. 2d United States § 20. 
91 C.J.S. United States § 11. 
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1-15-13. United States senator; canvass of vote. 


The vote for the office of United States senator shall be cast, counted, returned and canvassed 
in the same manner as the vote is cast, counted, returned and canvassed for state officers, Upon 
completion of the canvass, the state canvassing board shall immediately transmit the results of 
such election of United States senator to the president of the United States senate. 


History: 19538 bein § 3-15-13, enacted by Laws ANNOTATIONS 
1969, ch. 240, § 363. 

Cross‘ references) — For casting and counting votes, Official canvass record used to determine signa- 
see 1-12-1 NMSA 1978 et seq. tures required. — In determining the number of signa- 

For returns and canvasser, see 1-13-1 NMS A 1978 at tures required to be contained in a petition for nomina- 
seq. tion the official canvass is to be the record that is used. 


1964 Op. Att'y Gen. No, 64-35 (opinion rendered under 
former law), 


1-15-14. United States senator; vacancy. 


A. Immediately upon there being a vacancy in the office of United States senator, the governor 
shall make a temporary appointment to fill the vacancy until such time as an election is held to fill 
the vacancy for the unexpired term. 

B. The election to fill the vacancy for the unexpired term shall be held at the next Batealel elec- 
tion occurring not less than thirty days subsequent to the happening of such vacancy. 

C. Ifthe vacancy occurs within thirty days next preceding a general election, the person ap- 
pointed by the governor to fill the vacancy shall hold office until the next general election occur- 
ring more than thirty days subsequent to the happening of the vacancy unless the term of office of 
such senator shall sooner expire. 

D, Candidates to fill a vacancy in the’ office of United States senator for an unexpired term 
shall be nominated and elected in the same manner as candidates are nominated and elected for 
the full term. 


History: 1953 Comp., § 3-15-14, enacted by Laws Election within contemplation of constitutional or stat- 


1969, ch. 240, § 364. utory provisions relating to filling vacancy in public office 
ANN OT ATI ON s one het before expiration of regular term, 132 A.L.R. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Death 
or disability of one elected to office before qualifying as 
creating a vacancy, 74 A.L.R. 486. 


1-15-15. United States representative; congressional districts 
established. 


New Mexico is divided into three congressional districts to be known and designated as congres- 
sional district one, congressional district two and congressional district three. 


History: 1953 Comp., § 3-15-15, enacted by Laws’ declared malapportioned and, therefore, unconstitutional 


1969, ch. 240, § 365; 1982 (2nd S.S.), ch. 4, § 1; repealed in Jepsen v. Vigil-Giron, D-0101-CV-2001-02177 (1st Dist. 
and reenacted by Laws 2021 (2nd S.S.), ch. 2, § 1. Ct., filed January 8, 2002), and enacted a new section, ef- 
Repeals and reenactments. — Laws 2021 (2nd S.S.), fective March 17, 2022. 


ch. 2, § 1 repealed former 1-15-15 NMSA 1978 that. was 


1-15-15.1. Unconstitutional. 


Compiler's notes. — The New Mexico congressional malapportioned and therefore unconstitutional in Kgolf v. 
districts adopted in Jepsen v. Vigil-Giron, D-0101-CV- Duran, D-101-CV-2011-02942 (N.M. 1st Jud. Dist. Janu- 
2001-02177 (N.M. 1st Jud. Dist. January 8, 2002).and set ary 25, 2012), The redistricting plan embodied in Sec- 
forth in Section 1-15-15.1 NMSA 1978, were held to be tion 1-15-15.2 NMSA 1978 was adopted by that court. 
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1-15-15.2. Deleted. 


» Compiler's notes. — Laws 2021 (2nd S.S.), ch. 2, § 5 
directed the compiler to remove the provisions of 1-15- 
15.2 from the NMSA 1978, effective March 17, 2022. 


1-15-16. United States representative; congressional districts. 


A. Congressional district one is composed of Bernalillo county precincts 2 through 28, 25 
through 28, 30, 39, 68, 69, 78 through 80, 83, 84, 86, 87, 89, 100 through 103, 105,107, 108, 110, 
111,.118, 114, 116, 121 through 126, 128, 129, 131 through 133, 150 through 155, 161 through 
189, 191 through 197, 200, 202, 204, 207 through 226, 230, 232, 235, 238, 241 through 246, 248, 
249, 251 through 259, 261, 263, 266, 271 through 287, 289 through 339, 341 through 366, 368 
through 398, 395 through 398, 400 through 598, 601 through 603, 605, 608, 610, 613 through 616, 
623 through 625, 627, 634, 637, 640 through 651 and 656 through 686; Chaves county precincts 1, 
2,10, 12, 44 and 46; De Baca county; Guadalupe county; Lincoln county; Otero county precinct 56; 
Sandoval county precincts 1 through 5, 11 through 13, 28 through 50, 52 through 76, 80 through 
90, 92 through 94, 96 through 117, 119 through 148, 150, 151 and 153 through 157; Santa Fe 
county precincts 15, 18, 73, 84, 85, 115, 125, 148, 156 and 157; Torrance county; and Valencia 
county precincts 4 through 6, 8 through 11, 14 through 16, 18, 22,24, 28, 30, 32, 36, 38, 45, 49, 50, 
56 through 58 and 60 through 63. 

B. Congressional district two is composed of Bernalillo county precincts 1, 24, 29, 31 through 
38, 40 through 67, 70 through 77, 81, 82,85, 88, 90 through 99, 104, 106, 109, ¥123}7125, -V17 
through 120, 127, 130, 134 through 149, 156 through 160, 190, 198, 199, 201, 208, 205, 206, 
227 through 229, 231, 233, 234, 236, 237, 239, 240,247, 250, 260, 262, 264, 265, 267 through 
270, 288, 340, 367, 394, 399, 599, 600, 604, 606, 607, 609, 611, 612, 617 through 622, 626, 628 
through 633, 635, 636, 638, 639, 652 through 655 and 687; Catron county; Chaves county pre- 
cinct 104; Cibola county; Dona Ana county; Eddy county precincts 9 through 21, 23 through 30, 
32 through 40, 42, 44, 45, 47 through 52 and 54; Grant county; Hidalgo county; Lea county pre- 
cincts 36, 41, 43, 50, 53 through 55, 58, 59, 62 and 71 through 74; Luna county; McKinley county 
precincts 26, 27, 29, 30, 64 and 66; Otero county precincts 1 through 55 and 57 through 66; Si- 
erra county; Socorro county; and Valencia county precincts 1 through 3, 7, 12, 138, 17, 19 through 
21, 23, 25 through 27, 29, 31, 33 through 35, 37, 39 through 44, 46 through 48, 51 through 55, 
59 and 64 through 66. 

C. Congressional district three is composed of wave county ieeinitite 3 fhesieh page triad 
through 18, 20 through 25, 31 through 36, 40 through 43, 45, 47, 51, 52, 61 through 64, 71 fhrough 
74, 81 through 85, 90 through 95, 101 Levene 103, 105 and 106; Colfax county; Curry county; 
Eddy county precincts 1 through 8, 22,31, 41,43, 46 and.53; Harding county; Lea county precincts 
2, 3, 8 through 35, 37 through 40, 42, 44, 51, 52, 56, 57 and 61; Los Alamos county; McKinley county 
precincts 1 through 25, 28, 31 through 63, 65 and 67 through 71; Mora county; Quay county; Rio 
Arriba county; Roosevelt county; Sandoval county precincts 6 through 10, 14 through 27, 51,77 
through 79, 91, 95, 118, 149, and 152; San Juan county; San Miguel. county; Santa Fe county pre- 
cincts 1 through 14, 16, 17, 19 through 72, 74 through 83, 86 through 114, 116 through 124, 126 
through 147, 149 through 155 and 158 through 179; Taos county; and Union county. 


History: 1978 Comp., § 1-15-16, enacted by Laws declared malapportioned and, therefore, unconstitutional 


1991 (1st S.S.), ch. 7, § 1; repealed and reenacted by in Jepsen v. Vigil-Giron, D-0101-CV-2001-02177 (1st Dist. 
Laws 2021 (2nd S.S.), ch. 2, § 2. Ct., filed January 8, 2002), and enacted a new section, ef- 
Repeals and reenactments, — Laws 2021 (2nd S.S.), fective March 17, 2022. 


ch. 2, § 2 repealed former 1-15-16 NMSA 1978 that was 


1-15-16.1. Precincts. 


A, Precinct designations and boundaries used in the 2021 congressional redistricting are pigs 
precinct designations and boundaries established pursuant to the Precinct Boundary Adjustment 
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Act and revised and approved pursuant to that act by the secretary of state as of November 30, 
2021. 

B. A board of county commissioners shall not create any precinct, combine precincts or ad- 
just the boundaries of any precinct in such manner that a precinct lies in more than one con- 
gressional district. A county precinct map determined not to be in compliance with this subsec- 
tion shall be rejected by the secretary of state and returned to the appropriate county clerk 
with a written statement setting forth those instances in which the county precinct boundaries 
do not comply. 


History: Laws 1991 (Ist S.S.), ch. 7, § 2; 2021 not create any precinct that lies in more than one congres- 
(2nd §.S.), ch. 2, § 3. sional district, nor shall the boards of county commission- 

The 2021 (2nd S.S.) amendment, effective March 17, ers divide any precinct so that the divided parts of the 
2022, changed provisions of the election code related to precinct are situated in two or more congressional dis- 
precincts; in Subsection A, after "used in the", deleted tricts. Votes case in any general, primary or other state- 
"1991" and added "2021", and after "secretary of state as wide election from precincts created or divided in viola- 
of", deleted "August 16, 1991" and added "November 30, . tion of this subsection shall be invalid and shall not be 
2021"; and in Subsection B after the subsection designa- counted or canvassed." and added the remainder of the 
tion, deleted "The boards of county commissioners shall subsection. 


1-15-17. United States representative; nomination and election. 


One representative in congress shall be nominated and elected from each congressional district 
for voting purposes, Ballots for representatives in congress shall designate the office as congres- 
sional district one, congressional district two and congressional district three. Only voters pe each 
district shall be ehginle to vote for the respective candidates of the district. 


History: 19538 Comp., § 8-15-17, enacted by Laws by the state: but for offices created by the United States 
1969, ch. 240, § 367; 1982 (2nd S.S.), ch. 4, § 3; 2021 Constitution, the court must look to the creating authority 
(2nd §.8.), ch. 2, § 4, for all qualifications and restrictions. State ex-rel. Chavez 

‘The 2021 (2nd 8.8.) amendment, effective March 17, . vu. Evans, 1968-NMSC-167, 79 N.M. 578, 446 P.2d 445. 
2022, in the second sentence, after each occurrence of "dis. Constitution does not require election of repre- 
trict", deleted "number", r sentatives by district. — While holding under 3-10- 

19.1; 1953 Comp., (now repealed) that at large elections in 
ANN OTATIONS a state entitled to more than one congressman do not work 

Constitution gives congress exclusive power over an abridgement of the privileges and immunities clause of 

qualifications of its members, —. United States Const., US. Const., amend, XIV, § 1, the court also said that U.S. 


Const., art. I, § 2 is not a mandate to state legislatures and 
~ to the congress to provide for election of representatives 
by districts, but is optional. Norton v. Campbell, 359 F.2d 
608 (10th Cir.), cert. denied,.385 U.S. 839, 87 S. Ct. 89, 17 


art. I, § 5, relating to the powers of congress, provides that 
each house shall be sole and exclusive judge of the elec- 
tion and qualifications: of its own:members and deprives 
the courts of jurisdiction to determine those matters, 


C i Bed NMAC. 167 ON AP ta, Redd 273 (1968). 
kee en Ha fa ge Mage epola kata Am, Jur. 2d, A.L.R. and C.J.S. references. — 25 Am. 
‘State law cannot add to or subtract from consti- oe 2d Elections § 4; 77 Am, Jur, 2d United States §§ 11, 


tutional qualifications. — The constitutional qualifica- 

tions for membership in the lower house of congress ex- : : 

clude all other qualifications, and state law can neither ing as creating a vacancy, 74 A.L.R. 486. 

add to nor subtract from them. State ex rel. Chavez v. Ev- Statutory provision as to manner and time of notice of 

ans, 1968-NMSC-167, 79 N.M. 578, 446 P.2d 445, special election as mandatory or directory, 119 A.L.R. 661. 
Court must look to creating authority for all qual- State court jurisdiction over contest involving primary 

ifications. — The state may provide such qualifications election for member of congress, 68 A.L.R.2d 1320, 

and restrictions as it may deem proper for offices created 91 C.J.S. United States § 11. 


Death or disability of one‘elected to office before qualify- 


1-15- 17. 1. Repealed. 


Repeals. — Laws 1982 (3d S.S.), ch. 3, § 11, effective Laws 1982 (2nd S.S,), ch..1, enacted former 2-7A-1 to 2- 
June 23, 1982, and Laws 1983, ch. 232, § 17, effective 7A-79 NMSA 1978, Laws 1982 (2nd S.S.), ch. 2, enacted for- 
June 17, 1983, both repealed 1- 15-17.1 NMSA 1978, which mer 2+8A-1 to 2-8A-52 NMSA 1978. Laws 1982 (2nd &.S.), 


provided that the provisions of Laws 1982 (2nd §.S,), ch, ch, 4, enacted 1-15-16 and former 1-15-17.1 NMSA 1978 
4 would be repealed in the event that either Chapter lor . and amended former 1-15-15 and 1-15-17 NMSA 1978. 
Chapter 2 of Laws 1982 (2nd S.S.) were held unconstitu- Articles 7A and 8A of Chapter 2 NMSA 1978 were held 
tional by any court of competent jurisdiction. unconstitutional in 1982. 

265 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


1-15-18 u ELECTIONS 1-15-18.1 


1-15-18. Repealed. 


Repeals. — Laws 1983, ch. 232, § 17, repealed 1-15- representative in congress. For present provisions, see 1- 
18 NMSA 1978, as enacted by Laws 1969, ch. 240, § 368, 15- 18. 1 NMSA 1978, effective June 17, 1983. 
relating to a vacancy in the office of the United States 


1-15-18.1. United States representative; vacancy. 


A. Within ten days after a vacancy occurs in the office of United States representative, the 
secretary of state shall, by proclamation, call an election to be held not less than seventy-seven 
nor more than ninety-one days after the date of the vacancy for the purpose of filling the vacancy, 
except as provided in Subsections H and I of this section. 

B. The proclamation shall forthwith be filed by the secretary of state in the office of the secre- 
tary of state. The proclamation shall specify the: 

(1) date on which the election will be held; 

(2) purpose for which the‘election is called; 

(8) date on which declarations of candidacy are to be filed; 

(4) date on which declarations of intent to be a write-in candidate are to be filed; and 

(5) date certificates of registration are to be subscribed and:sworn to participate in the 
election as required by law. 

C. ' After the proclamation is issued pursuant to Subsection B of this section, the secretary 
of state shall within five days certify the proclamation to each county clerk with precincts lo- 
cated in the United States representative district in which the vacancy exists. Beginning not 
less than sixty-three days before the date of the election, the secretary of state shall’ publish 
the proclamation once each week for two consecutive weeks in a ee of general circula- 
tion. 

D. Upon the issuance of the proclamation, each qualified political party may-nominate in the 
manner provided by the rules of that party a candidate to fill the vacancy in the office of United 
States representative; provided that such nomination is certified to the secretary of state by the 
state chair of that party no later than 5;00 p.m. on the fifty-sixth sth DEccoi oe the date of the 
election. 

KE. Declarations of unaffiliated candidacy to fill the vacancy in the officeof United States repre- 
sentative and nominating petitions pertaining thereto shall be filed with the secretary of state no 
later than 5:00 p.m. on the fifty-sixth day preceding the date of the election. 

F. Declarations of intent to be a write-in candidate to fill-a vacancy in the office of United 
States representative shall be filed with the secretary of state no later than 5:00 p.m. on the fifty- 
sixth day preceding the date of the election. 

G. Elections called for the purpose of filling a vacancy in the office of United States repre- 
sentative shall be conducted in accordance with the provisions of the Election Code for general 
elections; provided, however, if there is a conflict between this section and other provisions of 
the Election Code, the provisions of this section shall control. The secretary of state shall, only 
when necessary, adjust the day provided in the Uniform Military and Overseas Voters Act [1- 
6B-1 to 1-6B-17 NMSA 1978] to send ballots to federal qualified electors in an election to fill a 
vacancy in the office of United States representative, The adjusted day shall be immediately 
posted on the website of the secretary of state and reported to the federal voting assistance 
program. 

H. Ifa vacancy occurs in the office of United States representative beginning one hundred 
sixty days and no less than sixty-three days before a statewide election, the vacancy shall be filled 
at the next: statewide election; provided that when filling a vacancy: 

(1) ata general election, candidates seeking the office of United States representative in 
that general election for the next succeeding term shall be deemed to be candidates for the unex- 
pired term as well, and the candidate elected shall take office upon the certification of the election 
results; or 
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* (2) at a political party primary or a regular local election, each ballot shall contain the 
election to fill the vacancy in the office of United States representative listed before the contests 
in the political party primary or regular local election, and ballots containing only the election of 
the vacancy'in the office of United States representative shall be available to voters who do not 
otherwise qualify to vote in the political party primary or that regular local election. 

I. If.a vacancy occurs in, the office of United States representative in extraordinary circum- 
stances when there are more than one hundred vacancies in the United States house of repre- 
sentatives and there are more than seventy-five days before a regularly scheduled election, then 
pursuant to 2 U.S.C. Section 8(b): 

(1) the governor shall immediately issue a writ of election, upon which the secretary of 
state shall, by proclamation, call an election to be held not more than forty-nine days after the 
vacancy is announced:and le the proclamation along with the writ in the office of the secretary 
of state; 

(2) the secretary of state shall immediately certify the nicht aes to each county clerk 
with precincts located in the United States representative district in which the vacancy exists, and 
beginning not less than thirty-five days before the date of the election, the secretary of state shall 
publish the proclamation once each week for two consecutive weeks in a newspaper of general 
circulation; , 

(3) each qualified political party may nominate in the manner provided by the rules! of that 
party a candidate to fill the vacancy in the office of United States representative; provided that 
such nomination is certified. to the secretary of state by the'state chair of that party no later than 
5:00 p.m. on the tenth business day following announcement of the vacancy; 

’ ° (4) declarations of independent candidacy to fill the vacancy in the office of United States 
representative and nominating petitions pertaining thereto shall be filed with the secretary of 
state no later than 5: 00’p.m. on the tenth business day following announcement of the vacancy; 
and 

(5) declarations of intent to be a write-in candidate to fill the vacancy in the office of United 
States representative shall be filed with the secretary of state no later than 5:00 p.m. on the tenth 
business day following announcement of the vacancy. 

J... The state shall pay all costs of an election to fill a vacancy in the office of United States rep- 
resentative when the election is not held on the same ballot as a statewide election. 


. History: 1978 Comp., §. 1-15-18.1, enacted by Laws. the Indian nation, tribe or pueblo are able to access such 
1983, ch. 232, § 16; 2008, ch. 58, § 4; 2019, ch. 212, § 131. polling locations, there shall be at least one polling loca- 
Temporary provisions. — ‘Lawes 2021, ch. 17, § 1, tion within the boundaries of the Indian nation, tribe or 
effective April, 1, 2021, repealed effective December 31, pueblo. 
2021, provided: D. On behalf of,each county clerk, the secretary of 
A., This section regulates the conduct of any’election state shall automatically deliver to each mailable voter 
held in 2021 to fill a vacancy in the office of United States in the district a notice informing the voter of the date of 
representative, To the greatest. extent possible, the provi- the election, an internet web address where a voter may 
sions of this section are to be read as supplemental to and request a mailed ballot, a telephone number where a voter 
in harmony with the provisions of the Election Code; pro- may call to request a paper mailed ballot application and 
vided, however, that if a direct: conflict exists with other a list of the days and times and addresses where voters 
provisions in the Election Code, the provisions of this sec- may vote in person. The notice shall be mailed beginning 
tion shall apply. on the fiftieth day before the election. As used in this sub- 
» B.- Each election day polling, location located in the dis- section, a “mailable voter" is a voter in the district other 
trict established in the 2019 polling place resolution for than a voter: 
each county or a location in the district established by any (1) to whom a notice,was sent pursuant to Subsec- 
subsequent amendment to such a resolution shall operate . tion C.of Section 1-4-28 NMSA 1978 in 2018 or. 2020, 
as a voter convenience center. and subsequent to the sending of the most recent notice: 
C. A polling place located on Indian nation, tribal (a) didnot return the prepaid and pre-addressed 
or pueblo land shall not be closed or consolidated with return card provided pursuant to that section; 
other: polling locations, nor shall the days and: times of (b). has not filed a new or,amended certificate of 
voting be modified, without:the written agreement of the registration with a new address at which election- 
Indian nation, tribe or pueblo where the polling location related mail is to be sent;.and 
is located. If, as a result of public health concerns, voters (c) has not since voted; 
registered within the Indian nation, tribe or pueblo are (2) who registered to vote on or before December 31, 
unable to leave the Indian nation, tribe or pueblo dur- 2016, has not submitted a new certificate of registration 
ing the time when voting occurs for the election, regard- at any time since January 1, 2017 and has not voted in 
less of whether voters residing outside the boundaries of any election since January 1,2017;or . 
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(3) -whose ballot is delivered pursuant to the provi- 
sions of the Uniform Military and Overseas Voters Act 
or the Intimate Partner Violence Survivor Suffrage Act. 
E. Each mailed ballot sent toa voter in the election 

shall contain the following notice: "This ballot may be re- 
turned to the office of the county clerk or any open polling 
location in the county where you are registered to vote at 
any time up to and including the day of the election. If 
this ballot is returned by mail, to ensure timely postal de- 
livery to the county clerk, the ballot should be mailed no 
later than .". The date used in the notice shall 
be seven days prior to the election. 

F. An application for a mailed ballot from a voter 
who is not a federal qualified elector is timely if received 
by the county clerk no later than fourteen days prior to 
the election. An application for a mailed ballot from a 
voter who is not a federal qualified elector that is re- 
ceived by the county clerk after the fourteenth day prior 
to the election shall be rejected, and if the application 
was received by the county clerk by the fourth day prior 


to the election, the county clerk shall within twenty-four - 


hours of receipt of the application send a rejection notice 
to the voter that shall include a list of the early and elec- 
tion day polling locations in the county. The county clerk 
shall only accept applications for a mailed ballot sub- 
mitted through the official web portal operated by the 
secretary of state or submitted on the official paper form 


ELECTIONS 


sent to a voter by the county clerk, and shall process — 


only the first request submitted by the voter. A request 
for a replacement ballot is not subject to the deadlines 
in this subsection. 

G. Ifthe application for a mailed ballot from a voter 
who is not a federal qualified elector indicates that, the 
mailed ballot is to be delivered to an address other than 
an address listed on the voter's certificate of registra- 
tion, the county clerk shall prepare a notice of requested 
mailed ballot. The notice of requested mailed ballot shall 
inform the voter of the address to which the ballot was 
mailed along with the phone number of the county clerk's 
office and the internet address of the voter web portal 
provided by the secretary of state. The notice of requested 
mailed ballot shall be delivered to the address provided 
on the voter's certificate of registration on the same day 
the county clerk delivers the mailed ballot to the address 
requested by the voter. 

H. An application for a mailed ballot from a voter who 
is a federal qualified elector is timely if received by the 
county clerk no later than seven days prior to the elec- 
tion; provided that the voter provides information permit- 
ting secured electronic delivery of the ballot to the voter. 
An application for a mailed ballot from a voter who is a 
federal qualified elector who does not provide informa- 
tion permitting secured electronic delivery of the ballot is 
timely if received by the county clerk no later than four- 
teen days prior to the election. 

I, To return a mailed ballot, each voter shall provide 
in the space provided for that purpose under the privacy 
flap of the official mailing envelope the voter's signature 
on a line located under the required attestation and the 
last four digits of the voter's social security number, which 
shall constitute the required voter identification. The at- 
testation shall include the pre-printed name of the voter 
to whom the mailed ballot was sent. No additional infor- 
mation shall be required of a voter to return a mailed bal- 
lot. 

J. Upon receipt of a mailed ballot, the county clerk 
shall remove the privacy flap to verify that the voter 
signed the official mailing envelope and confirm that 
the last four digits of the social security number pro- 
vided by the voter matches the information available to 
the county clerk. If the signature is present and the last 
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four digits of the voter's social security number match, 
the county clerk shall note in the absentee ballot regis- 
ter that the ballot was accepted and shall transfer the 
ballot to the special deputy for mailed ballots for de- 
livery to the absent voter election board. If either the 
voter's signature is missing or the last four digits of the 
voter's social security number are not provided or do 
not match, the county clerkshall reject the mailed bal- 
lot and make the appropriate notation in the absentee 
ballot register and shall transfer the ballot to the spe- 
cial deputy for mailed ballots for delivery to the absent 
voter election board. If the mailed ballot is rejected, the 
county clerk shall within one day send the voter a no- 
tice of rejection, along with information regarding how 
the voter may cure the reason for the rejection. When 
an application for a mailed ballot is rejected pursuant 
to this section, the county clerk shall send a notice of 
rejection to the mailing address on the voter's certifi- 
cate of registration and, if different, also to the address 
listed on the voter's application for a'‘mailed ballot. The 
determination of the county clerk to accept or reject 
a mailed ballot is subject to a later interposition of a 
challenge before the absent voter election board, In ad- 
dition to existing procedures in the Election Code. for 
qualifying a previously rejected absentee ballot after 
election day, a previously rejected absentee ballot may 
be qualified by the presiding judge and election judges 
of the absent voter election board before the day of the 
election if the ballot was rejected for the lack ofa signa- 
ture or missing required voter identification if the voter 
provides such information pursuant to procedures es- 
tablished by the secretary of state. 

K. A political party with a candidate on the ballot may 
appoint a challenger to observe the determination made 
by the county clerk to accept or reject a mailed ballot. The 
challenger shall not interpose a challenge to the county 
clerk, but may make notes to interpose a challenge to the 
absent voter election board; provided that a challenger 
shall not copy, record or transcribe any portion of a voter's 
social security number, Challengers are subject to the 
same public health requirements as county clerk staff and 
election board members. 

L. On election night, the absent voter election board 
shall recess upon the earlier of completion of its work or 
11:00 p.m. An absent voter election board that recesses at 
11:00 p.m. shall continue its work only between the hours 
of 9:30 a.m. and 8:00 p.m. on each subsequent day we 
the board has completed its work. 

M. If the absent voter election board does not com- 
plete its work by 11:00 p.m. on election night, the county 
clerk shall notify the county sheriff's office that a dep- 
uty is required to be present to secure the room or fa- 
cility where uncounted ballots are locked overnight. If 
the sheriff indicates a sheriff's deputy is unavailable, 
the county clerk shall notify the secretary of state who 
shall request state police to assign a patrolman to secure 
the room or facility where uncounted ballots are locked 
overnight. The county clerk shall provide as much no- 
tice as is practicable in order to secure law enforcement 
personnel to secure the uncounted ballots overnight. A 
sheriff's deputy or state police patrolman is required for 
overnight watch any time the absent voter election board 
is not present until the return of the absent voter elec- 
tion board. If neither a sheriff's deputy nor a state police 
patrolman is available, the county clerk or chief deputy 
shall remain on site until the return of the absent voter 
election board and shall allow any challenger or observer 
to remain present, as well. 

N. When preparing the county canvass ‘report, each 
county clerk shall appoint an election board to conduct a 
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machine tabulation or hand tally if the county clerk has The 2019 amendment, effective:April 3, 2019, revised 
received and logged any: the procedures for filling a vacancy in the office of United 
(1) paper ballots not previously tabulated; States representative; in Subsection A; added "Within", 
(2) mailed ballots delivered to an election board not after "United States representative, the", deleted "gover- 
previously tabulated; nor" and added "secretary of state", after "call", deleted 
(3) provisional paper ballots that have been quali- "a special" and added "an", after "not less than", deleted 
fied and contain votes that are to be counted; or "eighty-four" and added "seventy-seven", after "Subsec- 
(4) ballots with write-in votes not previously counted. tions", deleted "E" and added "H", and after the next oc- 
O. Certificates of registration and cancellations of ‘currence of "and"; deleted "F" and added "I"; added new 
existing voter registrations not processed until after the Subsections B and C and redesignated former Subsections 
election pursuant to existing law may be processed by B and C as Subsections D and E, respectively; added a 
the county clerk beginning the first Monday following the new Subsection F and redesignated former Subsections 
election; provided that such certificates of registration D through F as Subsections G through I, respectively; 
and cancellations of existing voter registrations shall be in Subsection G, deleted "Special", after "Election Code", 
processed beginning the first business day following ap- added "for general elections", and after "shall control", 
proval of the report of the county canvass by the county added the remainder of the subsection; in Subsection H, 
canvassing board, _ after "United States representative", deleted "after the 
P. No later than fifty days before the election and in date of the primary election and before the date of the 
consultation with the department of health, the secre- general election of that same year, the vacancy shall be 
tary of state shall procure sufficient personal protective filled at that general election of the same year" and added 
equipment and sanitizing supplies for distribution to each "beginning one hundred sixty days and no less than sixty- 
county clerk and for each early, mobile and election day three days before a statewide election, the vacancy shall 
polling location. be filled a the next statewide election; provided that when 
Q. Nothing in this section shall alter or modify the filling a vacancy", in Paragraph H(1), added "at a gen- 
time lines or procedures provided in the Uniform Military eral election", and added Paragraph H(2); in Subsection 
and Overseas Voters Act except for the deadlines provided I, in the introductory clause, after "United States repre- 
in this section for the request of a military-overseas ballot sentative", added "in extraordinary circumstances", after 
by a voter who is a federal qualified elector, Nothing in "scheduled election", deleted “or previously scheduled 
this section shall alter or modify the time lines or proce- special election", and added "pursuant to 2 U.S.C. Sec- 
dures provided in the Intimate Partner Violence Survivor tion 8(b)", in Paragraph I(1), added "immediately issue a 
Suffrage Act. writ of election, upon which the secretary of state shall", 
R. The secretary of state shall deposit sufficient funds after "call", deleted "a special" and added "an", and after 
in the business reply mail account for each county clerk "announced", added "and file the proclamation along with 
to ensure delivery of all mailed ballot applications and re- the writ in the office of the secretary of state", added a 
turned mailed ballots. new Paragraph I(2) and redesignated former Paragraphs 
S. Notwithstanding any limitations to the contrary, (2) and (3) as Paragraphs I(8) and I(4), in Paragraph I(4), 
the state board of finance shall authorize sufficient funds after "on the", deleted "twentieth" and added "tenth busi- 
to be timely distributed to the secretary of state and the ness", and added Paragraph 1(5); and added Subsection J. 
department of health for necessary and reasonable ex- The 2008 amendment, effective February 29, 2008, 
penses incurred pursuant to this section. added Subsection F. 


T. The compiler shall not compile this section, but 
shall reference it in a compiler's note. 


1-15-19. Expiring and succeeding terms. 


"Expiring term" means a term of office which expires not later than three months after the gen- 
eral election at which it is filled. 


History: 1953 Comp., § 3-15-19, enacted by Laws 
1969, ch. 240, § 369. 


1-15-20. Expiring term and next succeeding term in same election. 


A. In all instances where the expiring term of the office of United States senator or represen- 
tative and the term next succeeding the expiring term are to be voted upon at the same general 
election, the same individual may be a candidate for both the expiring term and next succeeding 
term, whether at a primary election, nominating convention or general election. 

B. In those instances where a person is initially elected for a next succeeding term of the of- 
fice of United States senator or representative at a general election and there becomes a vacancy 
in the expiring term of that office at any time beginning seventy days before the general election 
through the first day of the next succeeding term, the person initially elected for the next succeed- 
ing term and in possession of the certificate of election from the general election shall be declared 
elected for the remainder of the expiring term. 
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1-15-21 ELECTIONS 1-15A-1 


History: 1953 Comp., § 3-15-20, enacted by Laws office at a general election and there becomes a vacancy 
1969, ch, 240, § 370; 2019, ch, 212, § 182. in the expiring term of that office; in Subsection A, after 

The 2019 amendment, effective April 3, 2019, provided "expiring term of", deleted "any elective state or district 
the procedure: for ‘instances when a person is initially office or"; and added Subsection B. 


elected for the next succeeding term of a congressional 


1-15-21. Expiring term and next succeeding term; nomination. 


A. If any political party convention nominates any individual to be placed on the general elec- 
tion ballot for the term next succeeding the expiring term, then such person nominated by the 
party convention shall be deemed to also be designated by the convention for the expiring term. No 
candidate may be designated by the:convention for the expiring term only. 

B. Any candidate whose name is placed on the direct primary ballot in the primary election for 
the term next succeeding the expiring term shall be conclusively presumed to have declared as a 
candidate for both the expiring term and the succeeding term. 


History: 1953 Comp., § 3-15-21, enacted by Laws 
1969, ch, 240, § 371. 


1-15-22. Expiring term and next succeeding term; filing fee. 


Notwithstanding any of the provisions of the Primary Election Law [1-8-11 to 1-8-52 NMSA 
1978], a candidate for both the expiring term and the next succeeding term of the same office shall 
pay only the fee required of a candidate for the office for one full term of such office. 


History: 1953 Comp., § 3-15-22, enacted by Laws Cross references. — For Primary Election Law filing 
1969, ch. 240, § 372. fee, see 1-8-41 NMSA 1978. 


1-15-23. Expiring term and succeeding term. 


If the same individual is a candidate at a general election for both the expiring term and the 
succeeding term, his name shall appear but once on the ballot, and the name of the office, followed 
by the words, "full and expiring terms". 


History: 1953 Comp., § 3-15-28, enacted by Laws deleted the Subsection A designation; and deleted former 
1969, ch. 240, § 373; 1999, ch. 267, § 32. Subsection B, which related to write-in ballots. 

The 1999 amendment, effective June 18, 1999, de- 
leted "ballot; write-in" at the end of the section heading; 


ARTICLE 15A 
Presidential Primary 

Sec. Sec. 
1-15A-1. Short title, 1-15A-6. Nomination by petition. 
‘1-15A+2. Presidential primary; date of election. ' 1-15A-7. Notification to candidates. 
1-15A-3, Selection of national convention delegates by 1-15A-8, Voting in presidential! primary; ballot position. 

major political parties; use of alternate se- 1-15A-9. National convention. 

lection procedures; certification. 1-15A-10. Delegate pledge. 
1-15A-4, Conduct of election. : 1-15A-11. ini 


1-15A-5. Nomination by committee. 


1-15A-1. Short title. | 
This act [Chapter 1, Article 15A NMSA 1978] may be eee as the "Presidential Primary Act", 
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1-15A-2 PRESIDENTIAL PRIMARY 1-15A-4 


History: 1953 Comp., § 3-8-33, enacted by Laws Cross references. — For presidential electors, see. 1- 
1977, ch. 230, § 1; 1978 Comp., § 1-8-53 recompiled as 15-1 to 1-15-10 NMSA 1978. 
§ 1-15A-1 by Laws 2011, ch. 137, § 109. 

‘Recompilations, — Laws 2011, ch. 137, § 109 recom- ANNOTATIONS 
piled former 1-8-53 NMSA 1978 as 1-15A-1 NMSA 1978, Ath: Jur: 2d, AL.R. and C.J.8. references. £95 Am’ 
effective July 1, 2011. oie ' Jur, 2d Elections § 5. 


91 G.J.S. United States § 28. 


1-15A-2. Presidential primary; date of election. 


In the year in which the president and vice president of the United States are to be elected, the 
registered voters of this state shall be given an opportunity to express their preference for the person 
to be the presidential candidate of their party in either a presidential primary election or in accor- 
dance with the selection procedure for presidential candidates of each voter's party, The presidential 
primary election shall be held on the same date as the primary election i is neha in this state. 


History: 1953 Comp., § 3-8-34, enacted by Laws Cross references. — For date. for. holding a primary 
1977, ch. 230, § 2; 2003, ch. 300, § 2; 1978 Comp., § 1- election, see 1-8-11 NMSA 1978. 
8-54 recompiled as § 1-15A-2 by Laws 2011, ch. 137, The 2003 amendment, effective June 20, 2003, in- 
§ 109. serted "in either a presidential primary election or in 
Recompilations. — Laws 2011, ch. 137, § 109 recom- accordance with the selection procedure for presidential 
piled former 1-8-54 NMSA 1978 as 1-15A-2 NMSA 1978 candidates of each voter's party" following "candidate of 


effective July 1, 2011. their party" at the end of the first sentence. 


1-15A-3. Selection of national convention delegates by major political 
parties; use of alternate selection procedures; certification. 


A. Ifa major political party chooses not to participate in the presidential primary, it shall; 

(1) notify the secretary of state at least thirty days before the governor is Reaixed to issue 
the proclamation of the primary election;and 

(2) allow anyone who would otherwise be qualified to. vote in that party's primary to par- 
ticipate in the party's selection procedure. 

B. The state chair of a major political party that does not participate in the presidential pri- 
mary shall certify to the secretary of state the names of the state party's delegates to the party's 
national convention, and those delegates shall file a peclozation of acceptance in accordance with 
Section 1-15A-10 NMSA 1978. 


History: Laws 2003, ch. 300, § 3; 1978 Comp., § 1-8- in a party's primary to participate in the party's alter- 


54.1 recompiled as § 1-15A-3 by Laws 2011, ch. 137, § nate selection procedure; in the catchline, added "use of 

109; 2016, ch. 28, § 2. alternate selection procedures"; in Subsection A, after "it 
Recompilations. — Laws 2011, ch. 137, § 109 recom- shall", added the paragraph designation "(1)", and added 

piled former 1-8-54.1 NMSA 1978 as:1-15A-3 NMSA 1978 new Paragraph (2); and-in Subsection B, after ''The state", 

effective July 1, 2011, deleted "chairman" and,added "chair", and after "Section", 
The 2016 amendment, effective May 18, 2016, al- deleted "1-8-61" and added "1-15A-10". 


lowed persons who would otherwise be qualified to vote 


1. -15A-4. Conduct of election. 


The presidential primary election shall be ‘pndudtid ofrid daiwifadet along with and in'the man- 
ner provided by law for the conduct and canvassing of the primary election. . 


History: 1953 Comp., § 3-8-35, enacted by Laws Recompilations. — Laws 2011, ch. 137, § 109 recom- 


1977, ch. 230, § 3; 1978 Comp., § 1-8-55 recompiled as piled former 1-8-55 NMSA 1978'as 1-15A-4 NMSA ‘1978 
§ 1-15A-4 by Laws 2011, ch. 137, § 109. effective July 1, 2011. 
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1-15A-5 ELECTIONS 1-15A-7 


1-15A-5. Nomination by committee. 


There shall be convened in Santa Fe a committee consisting of the chief justice of the supreme 
court, as chairman, the speaker of the house of representatives and the minority floor leader of 
the house of representatives, the president pro tempore of the senate, the minority floor leader of 
the senate and the state chairmen of those major political parties participating in the presidential 
primary. The committee shall nominate as presidential primary candidates, and certify to the sec- 
retary of state, not later than February 15 before the presidential primary election, the names of 
all those generally advocated and nationally recognized or supported by any major political party 
in the state as candidates of the major political parties participating in, the presidential primary 
for the office of president of the United States. q 


History: 1953,Comp., § 3-8-36, enacted. by ‘Laws : Cross references. — For names of nominees, not elec- 


1977, ch. 280, § 4; 1980, ch. 18, § 1; 1980, ch. 48, § 1; tors, to be placed on general election ballot, see 1-15-4 

1995, ch, 124, § 17; 1978 Comp., § 1-8-56 recompiled NMSA 1978. 

as § 1-15A-5 by Laws 2011, ch. 137, § 109. The 1995 amendment, effective January 1, 1996, in- 
Recompilations, — Laws 2011, ch. 137, § 109 recom- serted "or supported by any major political party in the 

piled former 1-8-56 NMSA 1978 as 1-15A-5 NMSA 1978 state" following "nationally recognized" near the end of 

effective July 1, 2011. the section. 


1-15A-6. Nomination by petition. 


No later than 5:00 p.m. on the thirtieth day following the nominations by committee, any person 
seeking the endorsement by the national political party for the office of president of the United 
States, or any group organized in this state on behalf of, and with the consent of, such person, may 
submit to the secretary of state a petition on a form prescribed and furnished by the secretary of 
state to have such candidate's name printed on the presidential primary ballot. The petition shall 
be signed by a number of registered voters in each of the congressional districts equal to not less 
than two percent of the total number of votes for president cast in each district at the last preced- 
ing presidential election. Each signer of such petition shall sign but one such petition. In verifying 
the petition, the secretary of state shall count each signature unless it is determined that the per- 
son signing is not a registered voter of this state, has signed more than one petition or is not the 
person whose name appears on the nominating petition. 


History: 1953 Comp., § 3-8-37, enacted by Laws Recompilations. — Laws 2011, ch. 187, § 109 recom- 
1977, ch. 230, § 5; 1978 Comp., § 1-8-57 recompiled as piled former 1-8-57 NMSA 1978 as 1-15A-6 NMSA 1978 
§ 1-15A-6 by Laws 2011, ch. 137, § 109. effective July 1, 2011. 


1-15A-7. Notification to candidates. 


The secretary of state shall contact each person who has been nominated by the committee or by 
petition and notify the person in writing by certified mail, with return receipt requested, that the 
person's name will be printed as a candidate on the New Mexico presidential primary ballot unless 
the person requests in writing otherwise at least sixty-three days prior to the election. 


History: 1953 Comp., § 3-8-38, enacted by Laws the person's name not be printed as a candidate on the 
1977, ch. 230, § 6; 1980, ch. 13, § 2; 1980, ch. 43, § 2; New Mexico presidential primary ballot, and made stylis- 
1978 Comp., § 1-8-58 recompiled as § 1-15A-7 by tic changes; and after "requests in writing otherwise at 
Laws 2011, ch. 187, § 109; 2017, ch. 101, § 17. least", deleted "fifty" and added "sixty-three". 

Recompilations. — Laws 2011, ch. 137, § 109 recom- 
piled former 1-8-58 NMSA 1978 as 1-15A-7 NMSA 1978 ANNOTATIONS 


effective July 1, 2011. Candidate who fails to make a timel 
’ | y withdrawal 
The 2017 amendment, effective. June 16, 2017, from presidential primary is legitimate candidate in that 


changed the deadline by which a person nominated by : A 
the committee or by petition may request in writing that 1980), nner a Seren te eae ae 
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1-15A-8 PRESIDENTIAL PRIMARY 1-15A-9 


1-15A-8. Voting in presidential primary; ballot position. 


A. All candidates in the:presidential primary shall appear with the candidates for other offices 
of their respective parties at an appropriate place on the ballot. Candidates who are nominated 
by committee and by petition shall be placed first'as a group on the presidential primary ballot 
with each candidate's respective position in that group determined by the provisions of the Ballot 
Positioning Act [repealed]. The ballot position for the uncommitted category shall be placed last'on 
the presidential primary ballot. 

_B. The voter shall be able to cast his ballot for one of the presidential candidates of his party or 
for an uncommitted delegation. A vote of the latter kind shall express the preference for an uncom- 
mitted nelson from Bley: Mexico to the national convention of that voter's party. 


isthe 1953 Comp., § 3.8.89, enacted by Laws 
1977, ch. 230, § 7; 1980, ch. 13, § 3; 1980, ch. 43, § 3; 


Compiler's notes. — The bracketed material was 
inserted by the compiler and is not part of the law. The 


1988, ch. 17, § 6; 1978 Comp., § 1-8-59 recompiled as § 

1-15A-8 by Laws 2011, ch. 137, § 109. 

_ Bracketed material. 

inserted by the compiler and is not part of the law. 
Recompilations. — Laws 2011, ch. 137, § 109 recom- 


— The bracketed material was): 


Ballot Positioning Act was repealed in 1994. Prior to its 
repeal the act was compiled as 1-10A-1 to 1-10A-3 NMSA 
1978. 

Cross references. — For position of names on. ballot, 
see 1-10-3, 1-10-8 and 1-10-8.1 NMSA 1978. 


piled former 1-8-59 NMSA 1978 as 1-15A-8 NMSA 1978 
effective July 1, 2011. 


1-15A-9. National convention. 


A. Upon the completion of the state canvass of the results of the presidential primary, the sec- 
retary of state shall forthwith certify to the state chairman of éach political party participating 
in the primary and to the credentials committee of the national convention of each such political 
party the following: — 

(1) the names of all candidates and uncommitted category; Sid 

(2) the total vote and the percentage of the total vote of such candidates « or ‘uncommitted 
category received. 

‘B. Each political party shall select as many delegates and alternates to the national party con- 
vention in the manner prescribed by the rules of that party and as are allotted to it by the national 
committee of that party. 

C. The vote of the delegates or their alternates to the national convention from each such 
political party from New Mexico shall be cast on the first presidential nomination ballot of the na- 
tional, convention by the chairman of the delegation. The manner of casting the vote of each party 
delegation shall be as follows: 

(1) each candidate and the uncommitted category shall be entitled to a share of the total 
vote allotted to the delegation that is equal to the proportion that the vote he received in the presi- 
dential primary bears to the total combined vote received by all qualified candidates; provided 
that no candidate shall be excluded who has received.at least: fifteen percent of the total vote cast 
for candidates for president of that party, and no candidate shall be excluded in violation of any 
political party rule; and 

(2) the method used to compute:the total votes allowed to a candidate or the uncommitted 
category shall be determined by the party rules on file in the office of the secretary of state. 

D. The provisions of this section with regard to the manner of voting by the New Mexico del- 
egations at the national party conventions apply only to the first nominating ballot cast at such 
conventions. Such delegations may be released prior to the first ballot from voting in the manner 
provided by this section upon death of the candidate or upon his written unconditional release of 
such votes allotted to him. Any votes so released shall be cast in the manner of votes allotted to the 
uncommitted category. . | | 


f, F 


History: 1953 Comp., § 3-8-40, enacted by Laws 
1977, ch. 230, § 8; 1980, ch. 13, § 4; 1980, ch. 43, § 4; 
1981, ch. 147, § 9; 1978 Comp., § 1-8-60 recompiled as 
§ 1-15A-9 by Laws 2011, ch. 137, § 109. 


Recompilations. — Laws 2011, ch: 137, § 109 recom- 
piled former 1-8-60 NMSA 1978 as 1-15A-9 NMSA 1978 
effective July 1, 2011. 
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1-15A-10 ELECTIONS 1-15A-11 


1-15A-10. Delegate pledge. 


A. No person selected as a delegate or alternate shall qualify to attend the national convention 
of his political party unless he files with the state chairman of his political party at least fifteen 
days prior to the convening of the applicable national party convention a written declaration of 
acceptance; signed by himself, in the form herein prescribed and the state chairman deposits this 
declaration of acceptance in the office of the secretary of state no later than ten days before con- 
vening of the applicable national convention. 

B. The declaration of acceptance shall be in the form of an affidavit and shall contain the fol- 
lowing information: 

(1) the name, residence and post office address of the delegate ‘c or - alternate delegate; 

(2) a statement that he is a registered voter in New Mexico affiliated with the political 
party for which he is a delegate or alternate and that he was a registered voter and affiliated with 
that party on the day of the governor's primary election proclamation in the year in which he is a 
delegate to the national convention; 

(3) a statement that he accepts his selection as a pene hm or alternate to the national 
convention; and 

(4) if delegates are pledged to specific candidates for the office of president, a pledge in the 
following form: 

"As a delegate to the 20 national convention of party, I pledge 
myself to vote on the first ballot for the nomination of president by the 
party as required by Section 1-8-60 NMSA 1978.". 

C. Any delegate representing the specnaliited category may vote for any. candidate at the na- 
tional convention or remain uncommitted. 


History: 1953 Comp., § 3-8-41, enacted by Laws The 2003 amendment, effective June 20, 2008, sub- 
1977, ch. 230, § 9; 1980, ch. 18, § 5; 1980, ch. 43, § 5; stituted "on the day of the governor's primary election 
2003, ch. 300, § 4; 1978 Comp., § 1-8-61 recompiled as proclamation" for "forty-two days prior to the presidential 
§ 1-15A-10 by Laws 2011, ch. 137, § 109.' primary election held" near the middle of Paragraph B(2) 

Recompilations, — Laws 2011, ch. 137, § 109 recom- and substituted "20..." for"19..."in Paragraph B(4). 


piled former 1-8-61 NMSA 1978 as 1-15A-10 NMSA 1978 
effective July 1, 2011: 


1-15A-11. Penalty. 


It is unlawful for any alternate or delegate to fail to vote at the national party convention in 
accordance with the delegate pledge he signed as required by the Presidential Primary Act. Any 
alternate or delegate violating any of the provisions of the Presidential Primary Act is guilty of a 
petty misdemeanor, 


History: 1953 Comp., § 3-8-4383, enacted by Laws — Recompilations. — Laws 2011, ch. 137, § 109 recom- 
1977, ch. 230, § 11; 1978 Comp., § 1-8-63 recompiled piled former 1-8-63 NMSA 1978 as 1-15A-11 NMSA 1978 
as § 1-15A-11 by Laws 2011, ch. 187, § 109. effective July 1, 2011. 

ARTICLE 16 
Ballot Questions 

Sec. Sec. 
1-16-1, Ballot questions; application of Election Code. 1-16-7. Ballot questions; form, °—. 
1-16-2. Ballot questions; state ballot questions; local gov- 1-16-8. Ballot questions; prohibition on nonbinding . or 

ernment ballot questions. advisory questions. 
1-16-3. Ballot questions; certification. 1-16-9. Ballot questions; single ballot; space on ballot. 
1-16-4, Ballot questions; state constitutional amend- 1-16-10. Repealed. 

ments; publication. : 1-16-11, Repealed, 
1-16-5, Repealed, 1-16-12, Repealed. 
1-16-6, Repealed. 1-16 


-13. Repealed. 
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1-16-1 


BALLOT QUESTIONS 


1-16-2 


1-16-1. Ballot questions; application of Election Code. 


At all elections at which any ballot question is submitted. to the gpm the election shall be 
called, conducted and canvassed in accordance with the Election Code. 


History: 1953 Comp., § 3-16-1, enacted by Laws 
1969, ch, 240, § 374; 2019, ch. 212, '§ 133. 

Cross references. — For federal ‘constitutional amend- 
ments, see 1-18+-1 NMSA 1978 et seq. 

For requirements for amendment of elective franchise 
provisions, see N.M. Const., art. VI, § 3. 

For constitutional provision as to proposing and ratify- 
ing amendments, see N.M. Const., art. XIX, § 1. 

For voters' ratification of amendments, see N.M. Const., 
art. XIX, § 1. 

For amendment of compact with the United States, see 
N.M. Const., art. XIX, § 4. 

The 2019 amendment, effective April 3, 2019, re- 
moved references. to Leonetitutional amendments" ’and 
added "ballot questions"; in the section heading, deleted 
"State. constitutional amendments” and added "Ballot 
questions"; and after "which any", deleted "proposed con- 
stitutional amendment or" and added "ballot", and after 
"conducted", added "and canvassed", 


ANNOTATIONS 


Constitutional requirement to publish full text 
of other questions. — When the legislature stated that 
other questions should have their full text published "in 


1929-NMSC-099, 34 N.M. 438, 283 P. 902 (decided under 
former law). 

Withdrawals from petition for form of govern- 
ment election permitted. — Under Laws 1909, ch. 87 
(now repealed), where petition had been presented for 
election upon question of commission form of government, 
withdrawals from petition were permitted and effectual. 
Territory ex rel. Stockard v. Roswell, 1911-NMSC-041, 16 
N.M. 340, 117 P. 846 (decided under former law). 

An insert subject to attack. — Publication of the 
proposed constitution and proclamation in the form of a 
removable insert similar to the Sunday supplement type 
inserts and advertising flyers included in’ newspapers 
would be subject to legal attacks. 1969 Op. Att'y Gen. 
No. 69-125. 

Publication should be regular part of newspaper. 
— In order to insure that the material is "published in 
the newspaper" and not merely "distributed" therein, it 
should be published either as part of a regular section of 
the newspaper, or as a separate section containing the 
running head of the, newspaper, the date of publication 
and some designation to indicate that it is a section of 


that day's newspaper. 1969 Op. Att'y Gen. No. 69-125. 


accordance with the constitution of New Mexico" in 1-16-4 © 


NMSA 1978 the reference is necessarily to the provision for 
publication in N.M. Const., art. XIX, § 1, as there is no other 
provision in the constitution setting forth the requirements 
for publication. State ex rel. Constitutional Convention v. 
Evans, 1969-NMSC-139,.80 N.M. 720, 460 P.2d 250. 

Publication requirement must be complied with 
in adoption of new constitution. Election Code requires 
compliance with the publication provisions of N.M. Const., 
art. XIX, § 1, when the question of the adoption of the new 
constitution is published. State ex rel. Constitutional Conven- 
tion v. Evans, 1969-NMSC-139, 80 N.M. 720, 460 P.2d 250. 

Act proposing amendment election not submitted 
to referendum. — An act calling for a special election 
on a proposed constitutional amendment is not one that 
may, by petition of election, be submitted to referendum. 
Hutcheson v. Gonzales, 1987-NMSC-047, 41 N.M. 474, 71 
P.2d 140 (decided under former law). 

Applicability to referendum elections. — Former 
sections relating to mode of submitting questions to be 
presented to electorate, conduct of election thereon, man- 
ner of ascertaining result and certification thereof were 
applicable to referendum elections. State v. Perrault, 


Requirement for registrants list not applicable 
in amendment election. — Since a list of registrants 
can serve no useful purpose in connection with an election 
solely on constitutional amendments, former Section 3-2- 
30, 1953 Comp., requiring the clerk to furnish such a list, 
is neither practical nor applicable in such case, 1951-52 
Op. Att'y Gen. No. 51-5403 (opinion rendered under for- 
mer law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 16 Am. 
Jur, 2d. Constitutional Law §§ 26 to 39; 26 Am. Jur. 2d 
Elections § 313 et seq. 

Legislature's power to raise constitutional minimum re- 
quired on special election, 91 A.L.R. 1021. 

Nonregistration as affecting signature to petition for 
special election, 100 A.L.R, 1308. 

Validity of special elections as affected by publication 
or dissemination of matter or information, extrinsic to the 


~ question’ as submitted, regarding nature or effect of the 


proposal, 122 A.L.R. 1142. 

Constitutional or other special proposition submitted to 
voters, basis for computing majority essential to adoption 
of, 1381 A.L.R. 1382. 

Injunction against submission of proposition because of 
unconstitutionality, 19'A.L.R.2d 519. 

16 C.J.S. Constitutional Law §§ 6 to 14, 


1-16-2. Ballot questions; state ballot questions; local government ballot 


questions. 


A. Astate ballot question includes any: 


(1) proposed amendment to the constitution of New Mexico, as provided in a joint resolu- 


tion passed by the legislature; 


(2) tax authorization for general obligation bonds or mill levy, as provided by law; 
(3) referendum, as provided in Article 4, Section 1 of the constitution of New Mexico; and 
(4) other questions, as provided by statute or the constitution of New Mexico. 


B. 


A local government ballot question includes any: 


(1) tax authorization for bond sales, mill levy or gross receipts tax, as required by law; 
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(2) recall of county, school, board or certain municipal officers, as provided by law.or by 
municipal home rule charter; 

(3) - petition for the creation of a special district or consideration of a statutory local option, 
as provided by law; 

(4) referendum on local governing body taxation stithority as provided by law; 

(5) referendum ‘on local government ordinances, as provided by the charter of é a home rule 
municipality, by an incorporated or urban county or by law; 

(6) change in the laws of a home rule municipality, as provided by \the municipal charter 
or by law; 

(7) . changes in the charter of an incorporated or urban county, as provided by the charter of 
the incorporated or urban county or by law; and 

(8) other questions, as provided by state statute or the constitution of New Mexico, 


History: 1953 Comp., § 3-16-2, enacted by Laws 
1969, ch. 240, § 375; 2019, ch. 212, § 134. 

The 2019 amendment, effective April 3, 2019, com- 
pletely rewrote the section, providing the items that may 
be included in a state ballot question and in a local gov- 
ernment ballot. question; replaced the section ' heading; 


for the use of voters in all special elections where consti- 
tutional amendments or other questions are submitted to 
the voters of the entire state. Paper ballots shall bear on 
their face the facsimile signature of the secretary of state 
and shall be furnished to each of the county clerks." and 


added Subsections A and B. 
and deleted "The secretary of state shall provide ballots ' 


1-16-38. Ballot questions; certification. 


A. Whenever.a state ballot question is to be submitted to the voters of the entire state on a 
general election or regular local election ballot, not less than seventy days before the election, the 
secretary of state shall certify the state ballot question to the county clerk of each county. — 

B, Whenever a local government ballot question is to be submitted to the voters of a local gov- 
ernment on a general election or regular local election ballot, not less than seventy days before 
the election at which the ballot question is proposed to be submitted to the voters, the local gov- 
ernment shall file a resolution proposing the ballot question with the county clerk of each county 
containing any precinct in which votes may be cast for or against the local government ballot ques- 
tion. Not less than sixty-seven days before the election, each county clerk shall certify the local 
government ballot question to the secretary of state. 

-C.. Whenever a state or local government ballot question is to be submitted to.the voters in a 
special election, the proclamation calling the election shall be filed with or certified tothe county 
clerk of each county containing any precinct in which votes may be cast pursuant to the provisions 


of the Special Election Act [Chapter 1, Article 24 NMSA 1978]. 


History: 1953 Comp., § 3-16-3, enacted by Laws 
1969, ch. 240, § 376; 1977, ch, 222, § 93; 1981, ch. 146, § 
1; 2017, ch. 101, § 18; 2019, ch, 212, § 135. 

Cross references. — For constitutional provision on 
the proposal and ratification of constitutional amend- 
ments, see N.M. Const., art, XIX, § 1. 

The 2019 amendment, effective April 3, 2019, re- 
moved references to "constitutional amendments", and 
revised the procedures for certifying state or local gov- 
ernment ballot questions; in the section heading, deleted 
"State constitutional amendments" and added "Ballot 
questions"; in Subsection A, after "Whenever a", deleted 
"proposed constitutional amendment or other" and added 


"state ballot", after "entire state", deleted “secretary of 
state" and added "on a general election or regular local 
election ballot", after "not less than", deleted "sixty-three" 
and added "seventy", after "submitted", added "secretary 
of state", and after "certify the", deleted "proposed con- 
stitutional amendment or" and added "state ballot"; and 
added Subsections B and C. 

The 2017 amendment, effective. June 16, 2017, 
changed the deadline by which the secretary of state must 
certify a proposed constitutional amendment or question 
to the county clerk of each county; and after "not less 
than", deleted "fifty-six" and added "sixty-three". 


1-16-4. Ballot questions; state constitutional amendments; publication. 


A. The secretary of state shall cause a proposed constitutional amendment to be published as 
provided in Article 19, Section 1 of the constitution of New Mexico. 

B. The secretary of state shall post a proposed constitutional amendment fosen ing no later 
than seventy days prior to the election at which the amendment is to be submitted to the voters of 


the state for their approval or rejection. 
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C. Each county clerk shall post .a proposed constitutional amendment beginning no later. than 
sixty-seven days prior to the election at which the amendment is to be submitted to the voters of 
the state for their SUPIOV or FOREN: 


History: 1953 Cone, 4 § 3- 16-4, enacted By Lave Publication must be complied with in adoption of 


1969, ch. 240, § 377; 2019, ch. 212, § 136. new constitution. — Election Code requires compliance 
Cross references. — For publication of proposed with the publication provisions of N.M. Const., art. XIX, § 
amendments, see N.M. Const., art. XIX, § 1. 1, when the question of the adoption of the new constitu- 
The 2019 amendment, effective April 3, 2019, com- tion is published: State ex rel. Constitutional Convention v. 
pletely rewrote the section, providing the procedures for Evans, 1969-NMSC-139, 80 N.M. 720, 460 P.2d 250. 
publication of proposed state constitutional amendments; Publication of proclamation. — This language re- 
in the section heading, added "Ballot questions"; deleted quires the publication of the full text of the proposed con- 
"Upon receipt of the certified proposed constitutional stitutional amendment together with the proclamation. 
amendment or other question, the county clerk shall in- 1969 Op. Att'y Gen. No. 69-125. 
clude it in the proclamation to be issued and shall publish Publication should be regular part of newspaper. 
the full text of each proposed constitutional amendment — In order to insure that the material is "published in 
or other question in accordance with the constitution of the newspaper" and not merely "distributed" therein, it 


New Mexico" and added new Subsections A Herons C. should be published either as part of a regular section of 
the newspaper, or as a separate section containing the 


f+. a4 ANNOTATIONS running head of the newspaper, the date of publication 
Constitutional requirement to publish full ‘text and some designation to indicate that it is a section of 
of other questions. — When the legislature stated that that day's newspaper. 1969 Op. Att'y Gen. No. 69-125. 


other questions should have their full text published "in An insert subject to attack. — Publication of the pro- 


accordance with the constitution of New Mexico" in this posed constitution and proclamation in the form of an in- 
section, the reference is necessarily to the provision for sert would be subject to legal attacks. 1969 Op. Att'y Gen. 


publication in N.M. Const., art, XIX, § 1, as there is no No. 69-125, | hans , 
other provision in the constitution setting forth the re- Publication of constitutional amendments. — Pro- 


quirements for publication. State ex rel. Constitutional posed constitutional amendments must be set forth in 


ion v.. 4 +189, 80 N.M. 720, 4 full in the election proclamation published by the board 
sik eho i age pacar ot of county commissioners. 1955-56 Op. Att'y Gen. No, 55- 


6181 (opinion rendered under former law). 


1-16-5. Repealed. 


Repeals, — Laws 2019, ch. 212, § 284 repealed 1-16-5 effective April 3, 2019. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 378, re- ' the 2018 NMSA 1978 on NMOneSource.com. 
lating to state constitutional amendments, form of ballots, 


1-16-6. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 siete 1-16-6 | ballots, effective April 3; 2019.-For provisions of former 
NMSA 1978, as enacted by Laws 1969, ch. 240, § 379, section, see the 2018 NMSA 1978 on NMOneSource.com. 
relating to state constitutional amendments, marking 


1-16-7. Ballot questions; form. 


A. The secretary of state shall by rule prescribe uniform guidelines for a state or local ballot 
question to appear on the ballot. 

B,. For a proposed constitutional amendment, the form of the ballot question shall include the 
full title of the joint resolution proposing the constitutional amendment and the constitutional 
amendment number assigned to the joint resolution by the secretary of state. 


History: 1953 Comp., § 3-16-6.1, enacted by Laws after "prescribe", deleted "the form in which state consti- 
1977, ch. 222, § 96; 1981, ch. 146, § 3; 2019, ch, 212, § tutional amendments shall" and added "uniform guide- 
137. lines for a state or local ballot question to"; and in Subsec- 

The 2019 amendment, effective April 3, 2019, required tion B, added "For a proposed constitutional amendment, 
the secretary of state to prescribe uniform guidelines for the", and after."form", added "of the ballot question", and 
state and local ballot questions; in the section heading, deleted the last sentence.of the subsection, which autho- 
deleted "State constitutional amendments", and added rized the secretary of state to provide an analysis of the 
"questions"; in Subsection A, after "shall", added "by rule", proposed constitutional amendment. 

Y 
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1-16-8. Ballot questions; probibitior on wipes ep or advisory 
questions. 


In no case shall a nonbinding or merely advisory question be placed on the ballot for any election 
held pursuant to the Election Code. 


History: 1953 erant § 3-16-7, enacted by Laws ANNOTATIONS 


Ney se ae: Ado hy 228,985 AMAR Ps Bad Municipal questions. — A municipality has no legal 
’ 


The 2019 amendment, effective April 3, 2019, re- authority to submit questions to voters of the municipal- 
moved a provision related to the form for ballots; replaced ity on a general election ballot. A‘municipality may sub- 


the section heading; deleted former Subsection A and de- mit a question to voters of the municipality on a munici- 
leted subsection designation "B.". pal ballot in a municipal election held on the same day as 


The 2018 amendment, effective July 1, 2018, changed a general election, 2012 Op. Att'y Gen. No. 12-05. 


: f th tan . Ballot instructions. — Ballots for voting upon a 
bei aes 26 CER PEN pid NES, of bea ind referred act should bear the following instructions: "In- 


cal government must be sent to the secretary of state, and structions to voters. If you desire to vote for the retention 


: bee ‘ : f the act, mark X in square opposite the words 'FOR AP- 
provided that nonbinding or advisory questions shall not be o ; : ; é 
placed on the ballot for any election held pursuant to the PROVAL OF THE ACT.' If you desire to vote against the 


Election Code; added subsection designation "A."; in Sub- retention of the act, mark X in the sap hese de opposite the 
section A, after "submitted to the voters of a county", added words 'FOR REJECTION OF THE ACT." 1949-50 Op. 


"or local government", and after "not less than", deleted Att'y Gen. No. 50-5315 (opinion rendered under former 
"thirty" and added "seventy"; and added Subsection B. law). 


1-16-9. Ballot questions; single ballot; space on ballot. 


A. Ballot questions submitted to the voters at any election shall be printed on one ballot only. 

B. State ballot questions certified by the secretary of state shall be printed on the ballot as 
provided in the Election Code. 

C. Local government ballot questions authorized by law shall be printed on the ballot of each 
county containing any precinct in which votes may be cast for or against the local government bal- 
lot question. 

D. If, after printing any offices required to be elected and the state ballot questions certified 
by the secretary of state, there is insufficient space on a single-page ballot using both sides of the 
page to accommodate the various ballot questions submitted by local governments: 

_ (1) priority for printing local government ballot questions shall be in the order the ap- 
proved ballot questions were filed with the county clerk; provided that for multicounty jurisdic- 
tions, exclusion from one county's ballot excludes that local government ballot question from the 
ballot in all applicable counties; 

(2) a local government ballot question that, based on the order received by the county 
clerk, would require the ballot to be on more than one page shall be included on the ballot only if 
the local government submitting the ballot question pays the additional costs of any subsequent 
ballot page; provided that if more than one local government submits ballot questions that would 
require the ballot to be on more than one page, those local governments shall share the additional 
costs of any subsequent ballot page; 

(3) asingle ballot that is printed on more than one page may permit voters to cast on the 
first page a vote for or against any local government ballot question printed on a subsequent ballot 
page; and “y 

(4) regardless of the order in which local government ballot questions are filed with the 
county clerk, the ballot questions shall be printed on the ballot in the order provided in Section 1- 
10-8 NMSA 1978. | 


History: 19538 Comp., § 3-16-8, enacted by Laws deleted "Proposed constitutional amendments or other"; 


1969, ch. 240, § 381; 1977, ch. 222, § 98; 2003, ch. 356, § and added Subsections B through D, 

33; 2007, ch. 337, § 18; 2019, ch. 212, § 189, The 2007 amendment, effective July 1, 2007, elimi- 
The 2019 amendment, effective April 3, 2019, pro- nated reference to emergency and provisional paper bal- 

vided procedures for printing ballot questions; in the sec- lots and absentee ballots. 

tion heading, deleted "State constitutional amendments" The 2003 amendment, effective July 1, 2003, inserted 

and added "Ballot questions", and added "space on ballot"; “and provisional" in the section heading and inserted “or 


provisional" following "voters on emergency". 
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1-16-10. Repealed. 
Repeals. — Laws 2019, ch. 212, § 284 repealed 1-16- 10 effective April 3, 2019. For provisions of former section, see 


NMSA 1978, as enacted by Laws 1969, ch. 240, § 383, re- the 2018 NMSA 1978 on NMOneSource.com. 
lating to state constitutional amendments, sample ballots, 


Repeals. — Laws 2019, ch. 212, § 284 repealed 1-16- effective April 3, 2019. For provisions of former section, see 


11 NMSA 1978, as enacted by Laws 1969, ch. 240, § 384, the 2018 NMSA 1978 on NMOneSource.com. 
relating to state constitutional amendments, expense, * 


1-16-12. Repealed. : ? . ? 
Repeals. — Laws 2009, ch. 150, § 37 repealed 1-16-12 Compiler's notes. — Laws 2009, ch. 150, § 33, effec- 


NMSA 1978, as enacted by Laws 1969, ch. 240, § 385, re- tive June 19, 2009, also amended 1-16-12 NMSA 1978, as 
lating to state constitutional amendments, general elec- follows: after "submitted to the voters, the", deleted "emer- 
tions, effective June 19, 2009. For provisions of former gency paper ballots or absentee ballot on the", and after 
section, see the 2008 NMSA 1978 on NMOneSource.com. "printed on the", deleted "emergency paper ballots or ab- 


sentee". The section was set out as repealed. 


1-16-13. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 1-16-13 April 3, 2019. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 1975, ch. 287, '§ 1, relat- 2018 NMSA 1978 on NMOneSource.com. i 
ing to constitutional amendments, text. provided, effective , 


ARTICLE 17 


Referendum Petitions 


Sec Sec. 
1-17-1. Referendum petitions; who maysign. 1-17-8. Referendum petitions; approval before circulation. 
1-17-2. Referendum petitions; form. ~ 1-17-9. Referendum petitions; number; popular name. 
1-17-3. Referendum petitions; solicitor of signatures; 1-17-10. Referendum petitions; sufficiency or insuffi- 
duty. ciency. 

1-17-4. Referendum petitions; penalty. ie 1-17-11. *Referendum petitions; sufficiency of petition; 
1-17-5. Referendum petitions; requirements as to con- burden of proof. 

_.. tents. 1-17-12. Referendum petitions; determination of insuffi- 
1-17-6. Referendum petitions; form of certificate. ciency; duty of secretary of state, 
1-17-7. Referendum petitions; false certification; penalty. 1-17-13. Referendum petitions; writ of mandamus. 


1-17-14. Referendum petitions; notice of election. 


1-17-1. Referendum petitions; who may sign. 


Any person who is a qualified elector of New Mexico and who disapproves any law not excepted 
by the constitution of New Mexico may sign a referendum petition in his own proper handwriting, 
and not otherwise, to order a referendum vote upon a law enacted at the last preceding session of 
the legislature. 


History: 1953 Comp., § 3-17-1, enacted by Laws Am, Jur, 2d, A.L.R. and C.J.S. references, — 42 Am. 


1969, ch. 240, § 386. ‘ Jur, 2d Initiative and Referendum § 28; 
Cross references, — For definition of qualified voter, Applicability of constitutional requirements as to legis- 
see 1-1-4 NMSA 1978, lation or constitutional amendments, to statutes or con- 
For constitutional provisions as to referendum, see N.M. stitutional amendments under provision conferring initia- 
Const., art. IV, § 1. tive or referendum powers, 62 A.L.R. 1349. Lt 
Judicial decisions relating to adoption or repeal o 
ANNOTATIONS amendments to federal constitution, 83 A.L.R, 1374, 87 


A.L.R. 13821, 122 A.L.R.-717, 

Inclusion in single initiative or referendum petition of 
proposed constitutional or statutory enactments covering 
different and distinct subjects, 90 A.L.R. 572. 


Sections on referendum petitions are applicable 
only to referendums which are permitted by N.M. Const., 
art. IV, § 1. 1964 Op. Att'y Gen. No. 64-108 (opinion ren- 
dered under former law). 
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Legislature's power to raise constitutional minimum re- 
quired on special election, 91 A.L.R, 1021. 

Nonregistration as affecting .one's qualification as 
signer of petition for special election, 100 A.L.R. 1308. 

Validity of special elections as affected by publication 
or dissemination of matter or information, extrinsic to the 
question as submitted, regarding nature or effect of the 
proposal, 122 A.L.R, 1142. 

Constitutional or other special proposition submitted to 
voters, basis for computing majority essential to adoption 
of, 181 A.L.R. 1382. 


Construction and application of constitutional or statu- 
tory provisions expressly excepting laws from referen- 
dum, 146 A.L.R. 284, 100 A.L.R.2d 314. 

Taxpayer's capacity to maintain suit to enjoin submis- 
sion of initiative, referendum or recall measure to voters, 
6 A.L.R.2d 557. 

Injunction against submission of proposition because of 
unconstitutionality, 19 A.L.R.2d 519. _ 

82 C.J.S. Statutes § 128. 


1-17-2. Referendum petitions; form. 


The petition and order for referendum shall be in the following form: 
"PETITION FOR REFERENDUM 


LO LOC ALONOTE DCL: ass pdacodtsiores enieitanch wess tnn*4pattens * 
(Name of secretary of state) 


We, the undersigned, qualified electors of ............ county, New Mexico, who disapprove Laws 
19...., Chapter...., of New Mexico, approved ...... day of ...... , 19..., entitled 'An Act ...... ,' re- 
spectfully request by this our petition that it be referred to the people of New Mexico, to the end 
that the same may be approved or rejected by vote of the qualified electors of the state at the next 


regular general election to be held on the ...... 


day of ....... , A928; 


and each of us for himself says: I 


am a qualified elector of...... county, New Mexico, and my residence, post-office address and voting 


precinct are correctly written after my name. 


NAME RESIDENCE 


History: 1953 Comp., § 3-17-2, enacted by Laws 
1969, ch. 240, § 387. 


POST-OFFICE 


* VOTING PRECINCT." 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 42 Am. 


Jur. 2d Initiative and Referendum § 22. 


82 C.J.S, Statutes § 122. 


1-17-3. Referendum petitions; solicitor of signatures; duty. 


Every person who solicits signatures to any petition for referendum shall present a full and cor- 
rect copy of the law on which the referendum is sought to the person whose signature is solicited. 


History: 1953 Comp., § 3-17-3, enacted by Laws 
1969, ch. 240, § 388. 


1-17-4. Referendum petitions; penalty. 


It is a fourth degree felony for any person, on a petition for referendum, to: 
A. sign any name other than his own, except to write thereon the name of a person who cannot 


write and who signs his name with his mark; 


B. sign his name more than once on a petition on the same law; 

C. sign his name when he is not a qualified elector in the county specified in the petition; or 

D. knowingly misrepresent the purpose and effect of the petition or law thereby affected, for 
the purpose of causing anyone to sign the petition in reliance upon such misrepresentation. 


History: 1953 Comp., § 3-17-4, enacted by dee 
1969, ch. 240, § 389. 

Cross references. — For offenses fom penalties, see 1- 
20-1 NMSA 1978 et seq. 


For obtaining signatures to petition by unlawful means, 


see 30-27-4 NMSA 1978. 
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1-17-5. Referendum petitions; requirements as to contents. 


A. Each page of a referendum petition upon which signatures of petitioners are to be solicited 
shall. be an exact copy of all other pages of the referendum petition, except as to the county name 
and actual signatures. 

B. Each page of any referendum petition to be filed shall have attached thereto the certificate 
of the person who circulated such petition. 

C. No page of a referendum petition shall contain signatures of petitioners from more than one 
county. When a complete set of pages is delivered to the secretary of state as a completed petition, 
the sponsors shall also deliver a certified list of the registered voters of the county in which the 
particular pages were circulated and signed. 

D. When a sufficient'number of pages of a referendum petition are signed by the required 
number of qualified electors and are filed and duly certified by the secretary of state, they shall be 
treated and considered as one petition. 

EK. Each referendum petition shall be headed in boldface type, over the signature of the at- 
torney general, with necessary instructions to the person who solicits signatures for the petition 
and to the signers of the petition, informing them of the privileges granted by the constitution and 
penalties imposed for violations of the law pertaining to referendum petitions. 


History: 1953 Comp., § 3-17-5, enacted by Laws ANNOTATIONS 


19 h. 240, § 390. 
we eee Am. Jur. 2d, A.L.R. and C.J.S. references. — 42 Am. 
Jur, 2d Initiative and Referendum §§ 22 to 46. 
82 C.J.S. Statutes §§ 122 to 1381. 


1-17-6. Referendum petitions; form of certificate. 


The back of each page of every referendum petition containing the signatures shall bear the 
following certificate executed by the person who circulated that page of the referendum petition: 


"STATE OF NEW MEXICO 
COUNTY OF .......0000 


TAU .. , do hereby certify that the signatures appearing on the front hereof were signed in my 
presence; that to the best of my knowledge and belief each such signature is genuine; and that the 
person so’signing is a qualified elector in the county named on this page. 

(signature of person soliciting 
signatures for petition) 


COOH T OOOH EEE TEETH HEHE TEES OE EE ST EHEREHEFEHE SE HEH EE EEEH EOS 


(post-office)". 


History: 1953 Comp., § 3-17-6, enacted by Laws ANNOTATIONS 


ae OVE M UMC. Am, Jur. 2d, A.L.R. and C.J.S. references. — 42 Am. 
Jur. 2d Initiative and Referendum § 30. 
82 C.J.S. Statutes § 124. 


1-17-7. Referendum petitions; false certification; penalty. 


Falsely certifying to the statements contained in the certificate required of persons soliciting 
signatures on a referendum petition is a fourth degree felony. 


History: 1953 Comp., § 3-17-7, enacted by Laws Cross references, — For false swearing, see 1-20-10 
1969, ch. 240, § 392. NMSA 1978. . 
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1-17-8. Referendum petitions; approval before circulation. 


A. Before any referendum petition is circulated for signatures, the sponsors shall submit the 
original draft thereof to the secretary of state to.determine whether or not it meets the require- 
ments of law for referendum petitions. At the same time the original draft is submitted to the 
secretary of state; the sponsors shall also submit'a suggested popular name for the law which is 
the object of the petition. 

B. Within ten days after submission of the original draft anid suggested popular name, the sec- 
retary of state shall: 

(1) approve and certify the original draft of the petition, and approve and certify an ee 
gested popular name or a more suitable and correct popular name; or ‘ 
(2) disapprove the original draft and specify each deficiency not in. compliance with the 


law. 
History: 1953:Comp., § 3-17-8, enacted by Laws Wow of initiative, referendum, or recall petition, 102 
1969, ch. 240, § 398. A.L.R. 5 : 


ANNOTATIONS 82 Ci. a2 Statutes §§ 131 to 134. 


Am, Jur, 2d, A.L.R. and C.J.S. references. — Time’ 
within which officer must perform duty to pass upon 
1-17-9. Referendum petitions; number; popular name. 


The secretary of state shall fix and declare the number of the referendum petition and the popu- 
lar name of the law to which it refers and by which it shall be nenign aed on the ballot. 


History: 1953 Comp., § 3-17-9, enacted by Laws Construction and Ri dlseiion of constitutional or statu- 
1969, ch. 240, § 394. + tory requirement as to short title; ballot title, or explana- 
tion of nature of proposal and initiative, referendum, or 
ANNOTATIONS recall petition, 106 A.L.R. 555. 
Am. Jur. 2d, A.L.R. and C..S, references. — 42 Am. 82 C.J.S. Statutes §§ 134, 139. 


Jur. 2d Initiative and Referendum § 46. 


1-17-10. Referendum petitions; sufficiency or insufficiency. ° 


The secretary of state shall ascertain and: declare the sufficiency or insufficiency ofeach com- 
plete referendum petition within fifteen days after it is filed in his office. 


History: 1953 Comp., § 3-17-10, enacted by Laws ANNOTATIONS 


1969, ch. 240, § 395. 
r +22 Am, Jur, 2d, A.L.R. and C.J.S. references. — 42 Am, 
Jur, 2d Initiative and Referendum §§ 37 to 40. 
82 C.J.8. Statutes §§ 133, 137. 


1-17-11. Referendum petitions; sufficiency of petition; burden of proof. 


A. In considering the sufficiency of a referendum petition the burden of proving that all signa- 
tures appearing on the page are genuine and that the signers are qualified electors of the county 
named on the page and are in all respects entitled to sign the petition shall be upon the sponsors of 
the petition, if it is apparent beyond a reasonable doubt to the secretary of state that twenty per- 
cent or more of the signatures on any one page thereof are fictitious, forged or otherwise clouded, 
or that the challenged petitioners were ineligible to sign the petition, which fact. was, known or 
could have been ascertained by the exercise of reasonable diligence on the part of the person solic- 
iting the signatures on that page... 

B. Ifthe sponsors of the referendum petition refuse or fail to assume and méét such pide! 
the secretary of state shall reject the entire page and shall not count as petitioners any of the 
names appearing thereon. 
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History: 1953 Comp., § 3-17-11, enacted by Laws 
1969, ch. 240, § 396. 


1-17-12. Referendum petitions; determination of insufficiency; duty of 
secretary of state. 


A. If the complete referendum petition filed with the secretary of state is found to be insuf- 
ficient, the secretary of state shall forthwith notify the sponsors in writing, through ee desig- 
nated agent, and shall set forth his reasons for so finding. 

B. After delivery of such notice of insufficiency, the sponsors shall have thirty days in hich: 

(1) to solicit and obtain additional signatures; 
(2) to submit. proof to show that a rejected signature is valid and should be counted; or 
(3) to make the petition more definite and certain. 

C. Any amendment and correction to the referendum petition shall not materially change the 
purpose and effect of the petition, and no change shall be made in petition except to correct appar- 
ent typographical errors and omissions. 

D,.. If no action is taken as prescribed in. Subsection B of this section within ay: time limit pre- 
scribed, the petition for purposes of referral to the people at the general election is void. 


History: 1953 Comp., § 3-17-12, enacted by Laws ANNOTATIONS 


1OGD eb. 240,480. Am. Jur. 2d, A.L.R. and C.J.S. references, — 42 Am. 
dur, 2d Initiative and Referendum §§ 26, 37 to 40. 
82 C.J.S. Statutes §§ 127, 133, 187. 


1-17-13. Referendum petitions; writ of mandamus. 


A. If the secretary of state fails or refuses to examine and certify the sufficiency or insuffi- 
ciency of any referendum petition within the time prescribed, any twenty-five qualified electors 
who feel aggrieved thereby may within fifteen days thereafter apply to the supreme court for a 
writ of mandamus. 

B. If the court decides that such petition is legally sufficient, it shall order the secretary of 
state to file and certify the sufficiency thereof as of the date upon which it was first offered for fil- 
ing. A certified copy of the court's finding and order shall be attached to such petition. 

C. On a proper showing that the referendum petition is not legally sufficient, the court may 
enjoin the secretary of state from certifying its sufficiency. 


History: 1953 Comp., §/ 8-17-18, enacted by Laws’ B igs ‘ ANNOTATIONS 


1969, ch. 240, § 398. 
Cross references, — For writ of mandamus generally, Am. Jur, 2d, A.L.R. and CJS. references. — 42 Am. 


see 44-2-1 NMSA 1978 et seq. Jur, 2d Initiative and Referendum §§ 49, 50. 


1-17-14, Referendum petitions; notice of election. 


Before the general election at which any law subject to referendum petition is to be voted upon by 
the people, the secretary of state shall give notice by publication and posting in the manner required 
by law for the publication and posting of notice of election on proposed constitutional amendments. 
The notice shall contain the number of the petition,.the ballot. title, the certified popular name of 
the law to which the petition refers and a complete text of the law to which the petition refers. 


History: 1953 pomp, a § 3- 17-14, enacted by, Laws ANNOTATIONS 


1969, ch. 240, § 399. a 
Cross references. — ay definition of miblienGors: see Am. Jur, 2d, A.L.R, and C.J.S. references. — 42 Am. 


1-1-14 NMSA 1978. Jur, 2d Initiative and Referendum § 44. 


For definition of posting, see 1-1-15 NMSA 1978. 82 C.J.S. Statutes § 141. 
For publication of proposed peta ere amendments, cr 
see 1-16-4 NMSA 1978. ©: 
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1-18-1 ELECTIONS 1-18-4 


ARTICLE 18 


Federal Constitutional Amendments 


Sec. 
1-18-1. Federal constitutional amendments; ratification 
convention; proclamation. 
1-18-2. Federal constitutional amendments; contents of 
proclamation. 
1-18-38. Federal constitutional amendments; ratification 
convention; composition, 


Sec. 

1-18-4. Federal constitutional amendments; per diem 
and mileage of delegates. 

1-18-5. Federal constitutional amendments; certification 
of proceedings. 


f 


1-18-1. Federal constitutional amendments; ratification convention; 


proclamation. 


Within ten days after receipt of official notification of an action of congress proposing to conven- 
tions in the several states an amendment to the constitution of the United States, the governor 
shall, by proclamation, call a convention for the purpose of ratifying or dysine the proposed 


amendment. 


History: 1953 Comp., § 3-18-1, enacted by Laws 
1969, ch. 240, § 400. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 16 Am. 
Jur. 2d Constitutional Law §§ 20 to 25. 
Judicial decisions relating to adoption or repeal of 


Judicial decisions relating to adoption or repeal of 
amendments to federal constitution, 838 A.L.R. 1374, 87 
A.L.R. 1321, 122 A.L.R. 717. 

Propositions submitted to people as covering one or 
more than one proposed constitutional amendment, 94 
A.L.R. 1510. 


16 C.J.S. Constitutional Law § 5, 


amendments to federal constitution, 5 A.L.R. 1417, 10 
A.L.R. 1510. 


1-18-2. Federal constitutional amendments; contents of proclamation. 


The proclamation shall specify the time and place of holding the convention and shall set forth 
the proposed amendment to the constitution of the United States. . 


History: 1953 Comp., § 3-18-2, enacted by Laws 
1969, ch. 240, § 401. 


1-18-3. Federal constitutional amendments; ratification convention; 
composition. 


The ratification convention shall be composed of each member of the state legislature. The con- 
vention shall meet in the chamber of the house of representatives and, where applicable, the rules 
of the house of representatives shall govern the proceedings of the:convention. The lieutenant 
governor shall be the president of the convention and shall be the presiding officer. He shall be as- 
sisted in his duties by the alate’ of the house of representatives ane the president pro tempore 
of the senate. 


History: 1953 Comp., § 3-18-3, enacted by Laws 
1969, ch, 240, § 402. 


1-18-4. Federal constitutional amendments; per diem and mileage of 
delegates. 


Delegates to the ratification convention shall be paid per diem and mileage at the same rate 
as provided for members of the legislature; provided that such per diem shall not be paid for any 
period of time exceeding three calendar days. 
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1-18-5 CAMPAIGN PRACTICES 1-19-16 


History: 1953 Comp., § 3-18-4, enacted by Laws Cross references. — For per diem and mileage of 
1969, ch. 240, § 403; 1977, ch. 222, § 100, members of the legislature, see N.M. Const., art. IV, § 10 
and 2-1-8 NMSA 1978, 


1-18-5. Federal constitutional amendments; certification of 
proceedings. 


The proceedings of the ratification convention shall be certified to in the manner and form pre- 
scribed by existing law in respect to state action on proposed amendments to the constitution of 
the United States. 


History: 1953 Comp., § 3-18-5, enacted by Laws 


1969, ch. 240, § 404. 
ARTICLE 19 
Gano Practices 
Sec, Sec. 
1-19-1. Repealed. 1-19-29.1. Campaign funds; limitation on use. 
1-19-2 to 1-19-15. Repealed. 1-19-30. Repealed. 
1-19-16. Repealed. 1-19-81. Contents of report. 
1-19-17. Repealed. 1-19-82. Inspection of public records. 
1-19-18 to 1-19-24, Repealed. 1-19-32.1, Reports examination; forwarding of reports. 
1-19-25. Short title. ) ) 1-19-33. Repealed. 
1-19-26. Definitions, 1-19-34. Candidates; political or campaign commit- 
1-19-26.1. Political committees; registration; disclosures; HK tees; treasurer; bank account; anonymous 
penalties. contributions; contributions from special 
1-19-26.2, Rules and regulations. events; eredit and debit card contributions. 
1-19-26.3. Campaign committee and political committee 1-19-34.1. Legislative session fundraising prohibition. 
expenditures; disclosure; telephone calls; 1-19-34,2, Regulated industry solicitations prohibited. 
records. 1-19-34.38, Contributions in one name given for another 
1-19-26.4. Disclaimers in advertisements. prohibited; concealing source of contribu- 
1-19-26.5. Political committees; acknowledgment of re- tions used for independent expenditures. 
sponsibilities; penalty. 1-19-34.4. Education and voluntary compliance; investi- 
1-19-26.6. Political committees; notice of resignation or gations; referrals for enforcement. 
removal of treasurer, 1-19-384,.5, ‘Presumptions; civil action. 
1-19-27. Reports. required; electronic reporting system; 1-19-34,6. Civil penalties. 
campaign reporting system fund. _ 1-19-34.7. Contribution limitations; candidates; political 
1+19-27:1, 1-19-27,.2, Repealed. | committees, 
1-19-27.3. Independent expenditures; reporting require- 1-19-34,8. State ethics commission; jurisdiction. 
ments, 1-19-35. Reports and statements; late filing penalty; fail- 
1- 19: 28. Furnishing report forms; political committees; ure to file. 
‘candidates, ” 1-19-36. Criminal penalties. 


1- 19- 29. Time and te of filing reports. 1-19-37.) Applicability. 


1-19-1, Repealed. 


Repeals. — Laws 2021, ch. 109, § 22 healed 1-19-1 of party money, effective July 1;:2021. For provisions of 


NMSA 1978, as enacted by Laws 1969, ch, 240, § 405, relat- former section, see the 2020 NMSA 1978 on NMOne 
ing to campaign practices, primary election, expenditure __ Source,com. . 


1-19-2 to 1-19-15. Repealed. 


Repeals. — Laws 1979, ch. 360, § 13, repealed 1-19-2 expenditures, statement filings and political committees, 
to 1-19-15 NMSA 1978, relating to campaign practices, For present provisions see 1-19-25 to 1-19-37 NMSA 1978. 


1-19-16. Repealed. 


Repeals. — Laws 2019, ch. 262, § 17 repealed 1-19- campaign material without specifying sponsor, penalty, ef- 
16 NMSA 1978, as enacted by Laws 1978, ch. 401, § 1, fective July 1, 2019. For provisions of former section, see 
relating to campaign practices, printing or publishing the 2018 NMSA 1978 on NMOneSource.com. 
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1-19-17 ELECTIONS 1-19-26 


1-19-17. Repealed. 


Repeals. — Laws 2019, ch. 262, § 17 repealed 1-19- material without specifying sponsor, penalty, effective 


17 NMSA 1978, as enacted by Laws 1973, ch. 401, § 2, July 1, 2019. For provisions of former section, see the 2018 
relating to campaign practices, circulation of campaign NMSA 1978 on NMOneSource.com. 


1-19-18 to 1-19-24. Repealed. 


Repeals. — Laws 1979, ch. 360, § 13, repealed 1-19- political committees, oaths and filing of statements, For 
18 to 1-19-24 NMSA 1978, relating to campaign practices, present provisions see 1-19-25 to 1-19-37 NMSA 1978. 


Sections 1-19-25 through 1-19-36 NMSA 1978 may be cited as the "Campaign Reporting Act". 


History: 1978 Comp., § 1-19-25, enacted by Laws Constitutionality of Corrupt Practices Act, 69 A.L.R. 
1979, ch. 360, § 1. 377. 
Newspapers or other publicity sources, statute regard- 
ANNOTATIONS ing statement by candidate as to his interest in, 103 
L : ais: te, "C son fiat iN A.L.R. 1424. 
Salat and det ae eR ei gi 6 Nido te Salary or fees of office, statement by candidate regard- 
151 (1975). : ing as violation of Corrupt Practices Act, 106 A.L.R. 493. 
Am. dur 2d./A.L.R. and C..S..references: — 26 Am: Application of provisions of Corrupt Practices Act re- 
Jar 2d Rinse § 381 et seq. garding contributions by corporations, 125 A.L.R. 1029. 


Labor organizations, constitutionality and construction 


Treating of voters by candidate for office as violation of 4 a meee Us PES 
of statute respecting political contributions or other politi- 


corrupt practices or similar act, 2 A.L.R. 402. elie « 
Criminal responsibility of one cooperating in violation cal activities by, 167A.L.R. 1461, f 
of election which he is incapable of committing personally, Political advertising, constitutionality, construction and 
5 A.L.R. 782, 74 A.L.R. 1110, 131 A.L.R. 1322. application of statute respecting, 168 A.L.R. 855. 
Recital of, or reference to, the.offense in pronouncing State regulation of the giving or making of political 


sentence or judgment: for violation of election laws, 14 contributions or expenditures by private individuals, 94 
A.L.R. 998. A.L.R.3d 944. 


29 C.J.S. Elections §§ 216, 329. 


1-19-26. Definitions. 


As used in the Campaign Reporting Act: 

A. "advertisement" means a communication referring to a candidate or ballot question that is 
published, disseminated, distributed or displayed to the public by print, broadcast, satellite, cable 
or electronic media, including recorded phone messages, or by printed materials, including mail- 
ers, handbills, signs and billboards, but "advertisement" does not include: 

(1) acommunication by a membership organization or corporation to its current members, 
stockholders or executive or administrative personnel; 

(2) a communication appearing in a news story or editorial distributed through a print, 
broadcast, satellite, cable or electronic medium; 

(3) a candidate debate or forum or a communication announcing a  Gahaidate: debate or 
forum paid for on behalf of the debate or forum sponsor; provided that two or more candidates for 
the same position have been invited to participate or, in the case of an uncontested election, that 
the single candidate for the position has been invited to participate; 

(4) nonpartisan voter guides allowed by the federal Internal Revenue Code of 1986, as 
amended, for Section 501(c)(3) organizations; or 

(5) statements made to a court or administrative board in the course of a canal jedi 
or administrative proceeding; 

B. "anonymous contribution" means a contribution the contributor of which is unknown to the 
candidate or the candidate's agent or the political committee or its agent who accepts the contribu- 
tion; 
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1-19-26 CAMPAIGN PRACTICES 1-19-26 


C. "ballot question" means a constitutional amendment or other question submitted to the vot- 
ers in an election; 

D. "bank account" means an at Ht in a financial dsstitettion regulated by the United States 
ora state of the United States; 

E. “campaign committee" means an association of two or more persons authorized by a can- 
didate to act on the candidate's behalf for the purpose of electing the candidate to office; provided 
that a candidate shall not authorize more than one campaign committee; 

F. "campaign expenditure" means an expenditure that is made by a campaign committee or by 
a candidate in support of the candidate's campaign in an election; 

G. "candidate" means an individual who seeks or considers an office in an election covered by 
the Campaign Reporting Act, including a public official, who has filed a declaration of candidacy 

and has not subsequently filed a statement of withdrawal or: 

(1) for anonstatewide office, has received contributions or made phe ericiinieien of more than 
one thousand dollars ($1,000) or authorized another person or campaign committee to receive con- 
tributions or make expenditures of more than one thousand dollars ($1,000) for the purpose of 
seeking election to the office; or 

(2) for a statewide office, has received contributions or made expenditures of more than 
three thousand dollars ($3,000) or authorized another person or campaign committee to receive 
contributions or make expenditures of more than three thousand dollars ($3,000) for the purpose 
of seeking election to the office or for candidacy exploration purposes in the years prior to the year 
of the election; 

H.. "contribution": 

(1) means a gift, subscription, loan, advance or deposit of money or other thing of value, 
including the estimated value of an in-kind contribution, that is made or received for a political 
purpose, including payment of a debt incurred in an election campaign; 

(2) includes a coordinated expenditure; 

(3) does not include the value of services provided without compensation or unreimbursed 
travel or other personal expenses of individuals who volunteer a portion or all of their time on be- 
half of a candidate or political committee nor does it include the administrative or solicitation ex- 
penses of a political committee that are paid by an organization that sponsors the committee; and 

(4). does not include the value of the incidental use of the candidate's personal property, 
home or business office for campaign purposes; 

I. "coordinated expenditure" means an expenditure that is made: 

(1) by a person other than a candidate or campaign committee; 

(2) at the request or suggestion of, or in cooperation, consultation or concert with, a can- 
didate, campaign committee or political party or any Agent or representative of a candidate, cam- 
paign committee or political party; and 

(3) for the purpose of: . 

(a) supporting or opposing the nomination or election of a candidate; or 

(b) paying for an advertisement that refers to a clearly identified candidate and is 
published and disseminated to the relevant electorate in New Mexico within thirty days before the 
primary election or sixty days before the general election in which the candidate is on the ballot; 

J.» "deliver" or "delivery" means to deliver by certified or registered mail, telecopier, plecerorsit 
transmission or facsimile or by personal Service; 

K. ."election" means any primary, general or statewide special election in New Mexico and in- 
cludes county and judicial retention elections but excludes federal, municipal, school board and 
special district elections: 

L, "election year" means an even-numbered year in which an election cavered by the Cam- 
paign Reporting Act is held; 

M. "expenditure" means a payment, transfer or distribution or obligation or promise to pay, 
transfer or distribute any money or other thing of value for a political purpose, including payment 
of a debt incurred in an election campaign or pre-primary convention; 
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1-19-26 ELECTIONS 1-19-26 


N. . "independent expenditure” means an expenditure that is: . 

(1) made by a person other than a candidate or campaign Cerne: 

(2) not a coordinated expenditure as defined in the Campaign Reporting Act; and 

(3) made to pay for an advertisement that: 

(a) expressly advocates the election or defeat of a clearly identified pantie or the 
passage or defeat of a clearly identified ballot question; 

(b) is susceptible to no other reasonable interpretation thao as an fappebl to sone for 
or against a clearly identified candidate or ballot question; or 

(c) refers to a clearly identified candidate or ballot question dads is published and dis- 
seminated to the relevant electorate in New Mexico within thirty days before the primary election 
or sixty days before the general election at which the candidate or ballot question is on the ballot; 

O. "legislative caucus committee" means a political committee established by the members of.a 
political party in ‘a chamber of the legislature; 

P. "person" means an individual or entity; 

Q. «"political committee" means: r 

(1) a political party; 

(2) alegislative caucus committee; 

(3) an association that:consists of two or more persons whose primary purpose is to make 
contributions to candidates, campaign committees or political ssaisase™ sade or make coordinated 
expenditures or any combination thereof; or © « , 

(4) an association that consists of two or more persons whose primary purpose is to illic 
independent expenditures and that has received more than five thousand dollars ($5,000) in ¢on- 
tributions or made independent expenditures of more than five thousand dollars‘($5,000) in the 
election cycle; . 

R. "political party" means an association that has qualified as a sca party pursuant to the 
provisions of Section 1- bs 2 NMSA 1978; 

S.. "political purpose" means for the purpose of supporting | or opposing a ballot question or the 
nomination or election of a candidate; 

T. ."prescribed form" means a form or electronic format prepared and agnor by the secre- 
tary of state; 

U. "public official" means'a person elected to an office i in an Mestiol covered by the Campaign 
Reporting Act or a person appointed to an office that is ‘subject to an‘election covered ris that.act; 
and 

V. "reporting individual" means a public official, candidate or treasurer on a campaign commit- 
tee or a ‘Wreasurer of a political committee. 


History: 1978 Comp., § 1-19-26, enacted by Laws one campaign committee;"; added new Subsection F and 


1979, ch. 360, § 2; 1981, ch. 331, § 1; 1985, ch. 2, § 10; redesignated former Subsections E and. F as Subsec- 
1993, ch. 46, § 1; 1993, ch. 55, § 12; 1993, ch. 314, § 58; tions G and H, respectively; in Subsection G, after "dec- 
1995, ch. 158, § 1; 1997, ch. 112, §-2; 2003, ch. 66, § 1; laration of candidacy" deleted "or nominating petition" 
2009, ch. 67, § 1; 2009, ch. 68, § 2; 2019, ch. 262, § 4. and added "and has not subsequently filed a statement 

The 2019 amendment, effective July 1, 2019, defined of withdrawal", in Paragraph G(2), after."made expen- 
"advertisement", "ballot question", "campaign expendi- ditures of", deleted "two thousand five hundred dollars 
ture”, "coordinated expenditure", ‘independent expen-  —>- ($2,500)", after "more", added "than three thousand dol- 
diture", "legislative caucus committee", and "political lars "($3,000)", after "make expenditures of", deleted 
party", and revised and removed the definitions of certain "two thousand. five hundred dollars ($2,500), and after 
terms, as used in the Campaign Reporting Act; deleted "more", added "than three thousand dollars ($3, 000)"; in 
former Subsection A, which defined "advertising cam- Subsection H, added new paragraph designations "(1)" 
paign", and added new Subsection A; added new Subsec- ' and "(3)" and new Paragraphs H(2) and: H(4); added 
tion C and redesignated former Subsections C and D as new Subsection I and redesignated former Subsections 
Subsections D and E, respectively; in Subsection D, after G through J as Subsections J through M, respectively; 
“financial institution", deleted "located in New Mexico" in Subsection M, after "pre-primary cohvention", deleted 
and added "regulated by the United States or a state of "but does not include the administrative or solicitation 
the United States;"; in Subsection E, after "authorized expenses of a political committee that are paid by an 
by a candidate to", deleted "raise, collect or expend con- organization that sponsors the committee", added new 
tributions" and added "act", atid after "office;", added Subsections N and O’ and redesignated former Subsec- 
"provided that a candidate shall not authorize more than tions K and Las Subsections P and Q, respectively; in 
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1-19-26 . 


Subsection Q, after "means", deleted the remainder of 
the introductory clause, deleted former Paragraphs (1) 
through (3); and added new Paragraphs Q(1) through 
Q(4); added new Subsection R and redesignated former 
Subsection M and N.as Subsections S and’T, respectively; 
in Subsection S, after "means", deleted "influencing or 
attempting to influence an election or pre-primary con- 
vention, including a constitutional amendment or other 
question submitted to the voters" and added "for the pur- 
pose of supporting or opposing a ballot question or the 
nomination or election of a-candidate"; deleted former 
Subsection O, which defined "proper filing officer", and 
redesignated former Subsections P and Q as Subsections 
U and V, respectively. 

Temporary provisions. — Laws 2019, ch. 262, § 16 
provided that the secretary of state, in consultation with 
the attorney general, shall promulgate rules to imple- 
ment the amendatory provisions of this act by August 1, 
2019. 

.2009 Multiple Amendments. — Laws 2009, ch. 67, 
§ 1, effective June 19, 2009, and Laws 2009, ch. 68, § 2, 
effective November 3, 2010, enacted different amend- 
ments to this section that can be reconciled. Pursuant 
to.12-1-8 NMSA 1978, Laws 2009, ch, 68, § 2, as the 
last act signed by the governor, is set out above and in- 
corporates both amendments. To view the session laws 
in their entirety, see the 2009 session laws on NMOne- 
Source,com, 

Laws 2009, ch, 68, § 2, effective November 3, 2010, in 
Subsection L( 1), added "political parties". 

Laws 2009, ch. 67, § 1, effective June 19, 2009, deleted 
Subsection R, which defined "statement of exception", 


if any part or application of this ‘act is held invalid, the 
remainder or its application to other situations or persons 
shall not be affected. 

The 2003 amendment, effective June 20, 2003, in 
Subsection G, inserted "to deliver" preceding "by certi- 
fied", substituted "transmission" for "mail" preceding "or 
facsimile"; inserted "political committee" near, the end of 
Subsection L; added designations Paragraphs L(1) to L(3); 


deleted "provided that a political committee includes" 


at the end of Paragraph L(1); substituted "five hundred 
dollars ($500)" for "two thousand dollars ($2,000)" in 
Paragraph L(3); inserted "or electronic format" in Subsec- 
tion N, 


CAMPAIGN PRACTICES 


The 1997 winéhdnelt, effective June 20, 1997, added’ 


Subsection A and redesignated the following subsections 
accordingly, 

The 1995 amendment, effective June 1, 1995, added 
Subsections H, J, N, O, and Q and redesignated the re- 
maining subsections , accordingly; in Subsection D, in- 
serted "including a_ public official" and "nominating 
petition or"; in Subsection G, deleted "regular" before 
"primary"; in Subsection P, inserted "public official" and 
deleted. "who contributes, receives contributions or makes 
expenditures as defined in the Campaign Reporting Act" 
following "political committee"; and made minor stylistic 
changes throughout the section. 

The 1993 amendment, effective June 18, 1993, re- 
wrote the section to the extent that a detailed comparison 
would be impracticable. 


ANN OTATIONS 


Defining political committee. — The secretary of 
state cannot regulate as political committees those-orga- 
nizations which do not engage in express advocacy or the 
functional equivalent of advocacy for the election or defeat 
of candidates, New Mexico, Youth Organized v. Herrera, 
No, 09-2212 (10th Cir, June 30, 2010). 

Expenditures. for political purposes indepen- 
dently of a candidate, —\An expenditure of funds 
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for political purposes separately and independently 
of a candidate is not, by itself, an in-kind contribu- 
tion to the candidate. If, however, the person:gives the 
goods, services or other product of the expenditure to 
the candidate, the goods, services or other product will 
constitute an in-kind contribution, 2010 Op: Att'y Gen. 
No..10-03:; 

A political committee that makes contributions 
to candidates may solicit unlimited contributions 
from allowable persons on behalf of political com- 
mittees that only make "independent expenditures". 
— The Campaign Reporting Act, §§ 1-19-25 to 1-19-36 
NMSA 1978, limits the amounts persons may contribute 
to candidates, candidates' campaign committees, and po-. 
litical committees during primary and general election 
cycles, and further prohibits persons, including political 
committees, from knowingly soliciting or accepting con- 
tributions from other persons, including political commit- 
tees, that exceed these limits, § 1-19-34.7(A)(1), (E), but 
§.1-19-34,7(D provides that these limits and prohibitions 
do not apply to political committees that make "indepen- 
dent expenditures" only, and therefore a political commit- 
tee that only makes independent expenditures may indi- 
rectly solicit unlimited contributions through a political 
committee that makes contributions to candidates, and 
further, a political committee that makes contributions 
to candidates may solicit unlimited contributions on be- 
half of a political committee that only makes. independent 
expenditures. For similar reasons, an officeholder and a 
candidate may request third-party donors to contribute at 
any amount to a political committee that only makes inde- 
pendent expenditures. 2022 Op. Ethics Comm'n No. 2022- 
05. 

A candidate may not solicit unlimited contribu- 
tions for a political committee that' makes expen- 
ditures to support the candidate's election. — The 
Campaign Reporting Act's prohibitions on fundraising 
do not apply to political committees that only make "in- 
dependent expenditures", but if a candidate solicits con- 
tributions to be given to a political.committee, and the 
political committee uses contributions to pay for adver- 
tisements ‘supporting the candidate's election, then the 
political committee is not making an "independent expen- 
diture", but is making a "coordinated expenditure", which 
is prohibited by 1-19-34.7(E) NMSA 1978, 2022 Op. Ethics 
Comm'n No. 2022-05. 

Energy company's payment of legislators' ex- 
penses incidental to an educational tour ‘need not 
be reported as in-kind donations. — Payments from 
an energy company that is proposing to build a nuclear 
waste storage facility in southeastern New Mexico for 
members of the New Mexico legislature to attend a se- 
ries of educational programs at the company's Missouri 
nuclear generating station are not required to be re- 
ported by legislators on their filings with the secretary of 
state, because the energy company's payment of reason- 
able expenses for flights, meals, refreshments, and lodg- 
ing incidental to the educational tour are not given for a 
political purpose and therefore are not contributions un- 
der 1-19-26(H)(1) NMSA 1978. 2020 Op. Ethics Comm'n 
No. 2020-03. 

The Campaign Reporting Act does not apply. to 
federal elections, — Members of the New Mexico leg- 
islature and certain other elected officials are prohibited 
from knowingly soliciting contributions governed by the 
Campaign Reporting Act between January 1 and the ad- 
journment of any regular legislative session and between 
the proclamation and adjournment of any special session, 
1-19-34,1 NMSA 1978, but the Campaign Reporting Act 
only applies to candidates in primary, general or state- 
wide special elections in New Mexico and excludes federal 
elections from the application of the act, and therefore a 
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1-19-26.1 ELECTIONS — 1-19-26.1 


New Mexico state legislator who solicited campaign con- contributions, and expenditures, and the School District 
tributions for the federal office of United States Represen- Campaign Reporting Act, §§ 1-22A-1 to 1-22A-10 NMSA 
tative during a state legislative session did not violate the 1978, permits the use of contributions for a candidate's 
Campaign Reporting Act. 2021 Op. State Ethics Comm'n election to any public office, including a public office sub- 
No. 2021-05, ject to the CRA, and therefore a candidate for municipal, 

The Campaign Reporting Act (CRA) does not pro- school district, or special district elected office is not pro- 
hibit candidates for local elected office from using hibited by the CRA from using contributions to that can- 
contributions received in local elections to support didacy to support the candidates subsequent campaign for 
the candidate's subsequent campaign for an office an office covered by the CRA. Municipalities and special 
covered by the CRA. — The Campaign Reporting Act districts, however, may limit contributions or impose re- 
(CRA) excludes municipal! and special district offices from strictions on the permissible use of those contributions by 
its definition of "election" thereby excepting candidates candidates for municipal or special district elected office. 
seeking municipal or special district elected office from the 2022 Op. Ethics Comm'n No. 2022-02. 


,CRA's requirements concerning registration, disclosure, 


1-19-26.1. Political committees; registration; disclosures; penalties. 


A. It is unlawful for a political committee to continue to receive or make any contribution or 
expenditure for a political purpose if the committee fails to meet the requirements of Subsections 
B and C of this section. 

B. A political committee shall appoint and maintain a treasurer, file a statement of organiza- 
tion with the secretary of state and pay a filing fee of fifty dollars ($50.00). 

C. A statement of organization required by Subsection B of this section shall be made under 
oath on a prescribed form showing: 

(1) the full name of the committee, which shall fairly and accurately reflect the identity of 
the committee, including any sponsoring organization, and its address; 

(2) astatement of the purpose for which the committee was organized; 

(3) the names and addresses of the officers of the committee; and 

(4) an identification of any bank account used by the committee to receive or make contri- 
butions or make expenditures. 

D. Any changes to the information provided in the statement of organization shall be epothed 
to the secretary of state within ten days. 

E. Ifa political committee fails to update the statement of organization within the inte pre- 
scribed in Subsection D of this section, the political committee is subject to a fine of five hundred 
dollars ($500). 

F. .A state political party shall furnish to the secretary of state a list of each county political 
party associated with it and the names and contact information of the county party officers as 
submitted to the state political party. The list shall be updated quarterly if there have been any 
reported changes. 

G. The provisions of this section do not apply to a political committee that is located in another 
state and is registered with the federal election commission if the political committee reports 
on federal reporting forms filed with the federal election commission all expenditures for and 
contributions made to reporting individuals in New Mexico and files with the secretary of state, 
according to the schedule required for the filing of forms with the federal election commission, a 
copy of either the full report or the cover sheet and the portions of the federal reporting forms that 
contain the information on expenditures for and contributions made to reporting individuals in 
New Mexico. ; 


History: 1978 Comp., § 1-19-26.1, enacted by Laws E and F and redesignated former Subsection E as Subsec- 
1993, ch. 46, § 2; 1995, ch. 153, § 2; 2002, ch. 89, § 2; tion G. 
2019, ch. 262, § 5; 2021, ch. 109, § 1. The 2019 amendment, effective July 1, 2019, removed 

The 2021 amendment, effective July 1, 2021, provided the five hundred dollar ($500) threshold on amounts a po- 
a penalty for political committees that fail to update their litical committee received, contributed or expended before 
statement of organization within the time prescribed, re- it was required to meet the registration and other require- 
quired state political parties to furnish to the secretary of ments of the provision, and required that any political com- 
state a list of each county political party associated with mittee must meet the specified requirements before it may 
it, including contact information of the county party of- receive or make any contributions or make expenditures for 
ficers, and to update the list quarterly if there have been a political purpose; in Subsection A, after “political commit- 
any reported changes; in the section heading, after. "dis- tee", deleted "that receives, contributes or expends in excess 
closures", added "penalties"; and added new Subsections of five hundred dollars ($500) in any calendar year", after 
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1-19-26.2 


"political purpose", deleted "unless that’ political: commit- 
tee appoints and maintains a treasurer and registers with 
the secretary of state" and added "if the committee fails to 
meet the requirements of Subsections B and C of this sec- 
tion"; in Subsection B, after "shall", deleted "register" and 
added "appoint and maintain a treasurer, file a statement 
of organization", after "secretary of state", deleted "within 
ten days of receiving, contributing or expending in excess of 
five hundred dollars ($500) by paying" and added "and pay"; 
added new subsection designation "C."; in Subsection C, af- 


ter "organization", added "required by Subsection B of this ~ 


section shall be made", deleted former Paragraph (3) and 
redesignated Paragraphs (4) and (5) as Paragraphs C(3) 
and C(4); added new Subsection D and redesignated former 
Subsection C as Subsection E. 

Temporary provisions. — Laws 2019, ch. 262, § 16 
provided that the secretary of state, in consultation with 
the attorney general, shall promulgate rules to implement 
the amendatory provisions of this act by August. 1, 2019. 

The 2002 amendment, effective May 15, 2002, substi- 
tuted "five hundred dollars ($500)" for "two thousand dol- 
lars ($2,000)" in Subsections A-and B. 

The 1995 amendment, effective June 16, 1995, added 


Subsection C; substituted "two thousand dollars ($2,000)" _ 


for "five hundred dollars ($500)" in Subsections A and B; 


1-19-26.2. Rules and regulations. 


CAMPAIGN PRACTICES 


1-19-26.3 


and in Subsection B, deleted:"no later than ten days after 


_ the effective date of this section or" following "secretary of 


state" in the first sentence, inserted "identity of the com- 
mittee, including any" in Paragraph (2), made a minor 
stylistic change in Paragraph (4), and: bt i actor" 
following "bank" in Paragraph (5). 


ANNOTATONS 


A state employee who also receives a monthly sal- 


_,ary from a political campaign committee does not 


necessarily violate state ethics laws. — Although the 
Gift Act, 10-16B-1 to 10-16B-4 NMSA 1978, the Govern- 
mental Conduct Act, 10-16-1 to 10-16-18 NMSA 1978, the 
Financial Disclosure Act, 10-16A-1° to 10-16A-8 NMSA 
1978, the Campaign Reporting: Act, 1-19-25 to 1-19-36 
NMSA 1978, and the State Ethics Commission Act, 10- 
16G-1 to 10-16G-16 NMSA 1978, impose certain duties 
on state employees ‘and regulate certain state employees' 
conduct, the limited set of facts presented in this: request, 
that a state employee, while employed and performing 
regular public duties, is also receiving a monthly salary 
from a political campaign committee or political organiza- 
tion,'do not establish a violation of any of the foregoing 
statutes. 2020 Op, Ethics Comm'n No, 2020-01. 


_ The secretary of state may adopt and promulgate rules and regulations to implement the pro- 
visions of the Campaign Reporting Act. [1-19-25 to 1-19-36 NMSA 1978]. In adopting and pro- 
mulgating these rules and regulations, the secretary of state shall comply with the provisions of 
the Administrative Procedures Act [Chapter 12, Article 8 NMSA 1978]. In addition to any other 
notification required pursuant to the provisions of Paragraph (2) of Subsection A of Section 12-8-4 
NMSA 1978, the secretary of state shall notify all qualified political parties in the state and the 
New Mexico legislative council prior to adopting, amending or repealing any rule or regulation. 


History: Laws 1997, ch. 112; § 1. 


1-19-26.3. Campaign committee and political committee expenditures; 
disclosure; telephone calls; records. 


A... A campaign. committee or political committee that is required to register pursuant. to the 
Campaign Reporting Act [1-19-25 to 1-19-36 NMSA 1978] shall not expend campaign or political 
committee funds to directly or indirectly pay for a telephone call without disclosing to the recipient 
the name of the organization that authorized or paid for the call if the call: 

(1): is one of five hundred or more calls that.are similar in nature made during an election 
cycle by an individual or individuals, or by electronic means; and 
-(2) advocates support for, or opposition to, a candidate for public office or ballot measure. 

B. The campaign committee or political committee that pays for.a call referred to in Subsection 
A of this section shall be disclosed in the call unless the organization that authorized the call and 
in whose name it is placed has filing obligations pursuant to the Campaign Reporting Act and the 
name announced in the call is either: 

(1), the full name by which the organization or individual i is identified in any statement or 
report required to be filed pursuant to the Campaign Reporting Act; or 
(2). the name by which the organization or individual is commonly known. 

C.. A campaign committee or political committee that pays directly or indirectly for telephone 
calls as described in-Subsection A of this section shall maintain a record of the script of the calls 
for at least ninety days following election day. If any of the calls qualifying pursuant to Subsection 
A of this section are recorded messages, a copy of the recording shall also be maintained for that 
period. 
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1-19-26.4 ELECTIONS 1-19-26.5 


D. A campaign committee or political committee may not contract with a phone bank vendor 
that does not disclose the information required to be disclosed by Subsection A or B of this section. 


History: Laws 2002, ch. 89, § 1. | IV, § 23, was effective May 15, 2002, 90 days after para ete: 
Effective dates. — Laws 2002, ch. 89 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


1-19-26.4. Disclaimers in advertisements. 


A. A person who makes a campaign expenditure, a coordinated expenditure or an independent 
expenditure for an advertisement in an amount that exceeds one thousand dollars ($1,000), or in 
an amount that, when added to the aggregate amount of the campaign expenditures, coordinated 
expenditures and independent expenditures for advertisements made by the same person. dur- 
ing the election cycle, exceeds one thousand dollars ($1,000), shall ensure that the advertisement 
contains the name of the candidate, committee or other person who authorized and paid for the 
advertisement. 

B. The requirements of Subsection A of this section do not apply to the following: 

(1). bumper stickers, pins, buttons, pens and similar small items upon which the disclaimer 
cannot be conveniently printed; or 

(2) skywriting, water towers, wearing apparel or other means of displaying an advertise- 
ment of such a nature that the inclusion of a disclaimer would be impracticable. 

C. The disclaimer statements required by Subsection A of this section shall be set forth legibly 
on any advertisement that is disseminated or displayed by visual media. If the advertisement is 
transmitted by audio media, the statement shall be clearly spoken during the advertisement. If 
the advertisement is transmitted by audiovisual media, the statement shall be both written leg- 
ibly and spoken clearly during the advertisement. 


History: Laws 2019, ch. 262, § 2. Effective dates. — Laws 2019, ch. 262, § 18 made 
Laws 2019, ch. 262, § 2 effective July 1, 2019. 


1-19-26.5. Political committees; acknowledgment of responsibilities; 
penalty. 


A. Beginning on July 1, 2021, for all new political committees registering with the secretary 
of state, the treasurer for the political committee shall submit an electronically signed statement 
acknowledging the political committee's responsibilities on a form prescribed by the secretary of 
state within ten days of registering the political committee. The signed acknowledgment state- 
ment serves as notification of the responsibilities of the political committee to comply with the 
financial reporting prescribed in the Campaign Reporting Act and the potential personal erty 
of the treasurer for penalties assessed against the political committee. 

B. The secretary of state shall notify the political committee of any individual who has failed 
to submit the acknowledgment statement. Failure to return the acknowledgment statement is a 
violation of this section for which a fine of one hundred dollars ($100) may be assessed against 
the political committee. This section also applies to individuals named in an updated or amended 
registration who ‘have not previously submitted an acknowledgment statement for the political 
committee. 

C. For all political committees already registered with the secretary of state prior to July 1, 
2021, the secretary of state shall notify the principal officer and treasurer of record requiring 
the treasurer to submit an acknowledgment form required in Subsection A of this section. If 
the political committee does not respond to the request made by the secretary of state or dis- 
putes current responsibility for the political committee, the political committee shall not raise 
or spend any funds until the registration is amended and the acknowledgment form has been 
signed. 

D. If there are already fines accrued against a political committee previously registered with 
the secretary of state, the treasurer of record shall sign the acknowledgment statement accepting 
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1-19-26.6 CAMPAIGN PRACTICES 1-19-27 


personal liability from that date forward. Outstanding fines are still due unless the’secretary of 
state is compelled to file a petition in court to have the fines dissolved. 


History: Laws 2021, ch. 109, § 18. Effective dates. — Laws 2021, ch. 109, § 23 made 
Laws 2021, ch. 109, § 18 effective July 1, 2021. 


1-19-26.6. Political committees; notice of resignation or removal of 
treasurer. 


A. An individual who resigns as the treasurer of a political committee shall submit a writ- 
ten resignation statement to the secretary of state. An individual's resignation is not effective 
until the secretary of state receives the written resignation statement from the individual and a 
replacement treasurer is appointed for the political committee. If an individual is involuntarily 
removed from the position of treasurer, the political committee shall notify the secretary of state 
by amending the electronic registration maintained by the secretary of state. An individual who 
resigns as the treasurer of a political committee remains personally liable for any penalties or 
fines accrued during the time that the individual served in the position. 

B. The secretary of state shall prescribe the form and process for notifying the secretary of 
state of a resignation or replacement of a treasurer and shall maintain all records electronically to 
the extent practicable. 


History: Laws 2021, ch. 109, § 19. Effective dates. — Laws 2021, ch. 109, § 23 made 
Laws 2021, ch. 109, § 19 effective July 1, 2021. 


1-19-27. Reports required; electronic reporting system; campaign 
reporting system fund. 


A. All reporting individuals shall file with the secretary of state reports of expenditures 
and contributions and statements of no activity when required by the Campaign Reporting Act 
[1-19-25 through 1- 19- 36 NMSA 1978] in an electronic format prescribed by the secretary of 
state. 

B, The abides of ‘state shall develop or contract for services to develop an electronic report- 
ing system for reporting individuals to register with the secretary of state and file all reports of 
expenditures and contributions and statements of no SEES as required by the Campaign Re- 
porting Act. The electronic reporting system shall: 

(1) enable a person to register and file reports online by electronically submitting the rel- 
evant data to the secretary of state's website; 

(2) for the submission of data, use unique identifiers and master drop-down lists of can- 
didates, political committees, lobbyists and, to the extent reasonably possible, master lists of con- 
tributors, occupations, expenditure types and contribution types; 

(3) ‘provide the data in open, structured formats for easy search and download to allow for 
public inspection of all report data from the secretary of state's website; 

(4) provide for cross-checking and compliance features; , é; 

(5) provide for online registration and fee payment for political committees and lobbyists; 

(6) integrate, to the extent possible, with the reporting required by the Lobbyist Regula- 
tion Act [Chapter 2, Article 11 NMSA 1978]; 

(7) to the extent possible, provide for a mechanism to directly upload the required data 
from other third-party tools; and 

(8) provide for encrypted transmissions. 

C. Registration fees collected by the secretary of state from lobbyists and political committees 
shall be deposited in the "campaign reporting system fund", which is hereby created in the state 
treasury. Money in the fund is appropriated to the secretary of state for the purposes of paying for 
upgrades, maintenance and operation of the electronic reporting system. Money Pe in the 
fund at the end of a fiscal year shall not revert to the general fund. 
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1-19-27.1 


History: 1978 Comp., § 1-19-27, enacted by Laws 
1979, ch. 360, § 3; 1981, ch. 331, § 2; 1993, ch. 46, § 3; 
1995, ch. 153, § 3; 2003, ch. 66, § 2; 2009, ch. 67, § 2; 
2016, ch. 13, § 1. 

Cross references. — For reports required of general 
purpose political committees, see 1-19-27 NMSA 1978. 

For examination of reports and forwarding of reports, 
see 1-19-32.1 NMSA 1978. 

The 2016 amendment, effective December 15, 2017, 
established requirements for the electronic reporting of 
political contributions and expenditures, provided for pub- 
lic inspection of all report data, and created the campaign 
reporting system fund; in the catchline, deleted "proper 
filing officer" and added "electronic reporting system; cam- 
paign reporting system fund"; deleted former Subsections 
A, B and C, added a new Subsection A, and redesignated 
former Subsection D as Subsection B; in Subsection B, in 
the introductory paragraph, after “electronic reporting 
system for", deleted “receiving and for public inspection 
of' and added "reporting individuals to register with the 
secretary of state and file all", after "no. activity", deleted 
"to" and added "as required by", in Paragraph (1), after "a 
person to", added "register and", after "online by", deleted 
"filling out forms on" and added "electronically submitting 


1-19-27.1, 1-19-27.2. Repealed. 


Repeals. — Laws 1993, ch. 46, § 58 repealed former 1- 
19-27.1 and 1-19-27.2 NMSA 1978, as enacted by Laws 
1981, ch. 331, $§ 3 and 4, relating to reports required and 
time of filing reports, effective July 1, 1993. For provisions 


ELECTIONS 


1-19-27.3 


the relevant data to", and added new Paragraphs \(2) 
through (8); and added a new Subsection C, 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, after "candidates", added "and public officials’ 
after "file a statement of", deleted “exception in an elec- 
tion year pursuant to Section 1-19-33 NMSA 1978" and 
added "no activity"; deleted "annually" after "individuals 
shall"; deleted the last sentence which provided the dead- 
line for filing the report; in Subsection: C, added "candi- 
dates and" before "public officials"; and in Subsections C 
and D, changed "exception" to "no activity". 

The 2003 amendment, effective January 1, 2006, de- 
leted former Subsections B and C; redesignated former 
Subsection D as present Subsection B; and added present 
Subsections C and D. 

The 1995 amendment, effective June 16, 1995, added 
"proper filing officer" in the section heading, and rewrote 
the section to the extent that a detailed comparison is im- 
practicable, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am, 
Jur. 2d Elections § 381 et seq. 
29 C.J.S. Elections § 216. 


of former sections, see the 1992 NMSA 1978 on NMOne 
Source.com. For reports required of special purpose politi- 
cal committees, see 1-19-27 NMSA 1978. 


1-19-27.3. Independent expenditures; reporting requirements. 


A. A person who makes an independent expenditure not otherwise required to be ee tk un- 
oe the Campaign Reporting Act shall file a report with the secretary of state within: 

(1) three days of making the expenditure if the expenditure, by itself or aggregated with 

all independent expenditures. made by the same person during the election cycle,.exceeds one 

thousand dollars ($1,000) in a nonstatewide election or three thousand dollars ($3,000) in a state- 


wide election; or 


(2) twenty-four hours of ramet the expenditure if the expenditure is in an amount af 
three thousand dollars ($3,000) or more and is made within seven GAYS before a nonstatewide or 


statewide election. 


B. The report required by Subsection A of this section shall state: 

(1) the name and address of the person who made the independent expenditure; 

(2) the name and address of the person to whom the independent expenditure was made 
and the amount, date and purpose of the independent, expenditure. If no reasonable estimate of 
the monetary value of a particular expenditure is practicable, it is sufficient to report instead a 
description of the services, property or rights furnished through the expenditure; and 

(3) the source of the contributions used to make the independent expenditure as provided 


in Subsections C. and D of this section. 


C. A person who makes independent expenditures required to be reported under this section i in 
an amount totaling three thousand dollars ($3,000) or less in a nonstatewide election or nine thou- 
sand dollars ($9,000) or less in a statewide election shall report the name and address of each per- 
son who has made contributions of more than a total of two hundred dollars ($200) in the election 
cycle that were earmarked or made in response to a solicitation to fund independent peneew types 
and shall report the amount of each such contribution made by that person. 

D. Aperson who makes independent expenditures required to be reported under this section i in 
an amount totaling more than three thousand dollars ($3,000) in.a nonstatewide election or nine 
thousand dollars ($9,000) in a statewide election, in addition to reporting the information specified 
in Subsection C of this section, shall either: 
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1-19-28 CAMPAIGN PRACTICES 1-19-29 

(1). if the expenditures were made exclusively from a segregated bank account consist- 
ing only of funds! contributed to the account by individuals to be used for making independent 
expenditures, report the name and address of, and amount ofeach contribution made by, each 
contributor who contributed more than two hundred dollars ($200) to that account in the elec- 
tion cycle; or 

(2) ifthe Sipdiriiiinibba were made in whole or part Site funds other than those described 
in Paragraph (1) of this subsection, report the name and address of, and amount of each contribu- 
tion made by, each contributor who contributed more than a total of five thousand dollars ($5,000) 
during the election cycle to the person making the expenditures; provided, however, that a contri- 
bution is exempt from réporting pursuant to this paragraph if the contributor requested in writ- 
ing that the contribution not be used to fund independent or coordinated eee or to make 
contributions to a candidate, campaign committee or political committee. 

EK. If a person who has made a report required by this section is required to make sofioetpaadt 

reports during: the election cycle, the information concerning contributions in the subsequent re- 
ports shall cover only contributions not previously reported. 


Effective dates. — Laws \2019, ch, 262, § 18 made 


History: Laws 2019, ch, 262, § 1. 
Laws 2019, ch, 262, § 1 effective July 1, 2019. 


1-19-28, Furnishing report forms; political committees; candidates. 


A. The secretary of state annually shall furnish to all reporting individuals the prescribed 
forms for the reporting of expenditures and contributions, supplemental reports and a statement 
of no activity and the specific dates the reports and statement are due. 

B.. In addition to the provisions of Subsection A of this section, at the time of filing a declara- 
tion of candidacy or a nominating petition, the secretary of state shall give the candidate the 
prescribed reporting forms and the schedule of specific dates for. filing the required reports or a 
statement of no activity. The prescribed forms shall also be made available to all reporting indi- 
viduals at the office of the secretary of state and in each county at the office of the county clerk. 


History: 1978 Comp., § 1-19-28, enacted by Laws 
1979, ch. 360, § 4; 1981, ch. 331, § 5; 1985, ch, 2, § 11; 
1993, ch, 46, § 4; 1993, ch. 55, § 13; 1993, ch. 314, § 59; 
1995, ch, 153, § 4; 2009, ch. 67, § 3; 2019, ch. 262, § 6. 

Cross references, — For time of filing statements of 
candidacy, for convention designation or declarations of 
candidacy, see 1-8-26 NMSA 1978. 

The 2019 amendment, effective July 1, 20 19, replaced 
"proper filing officer" with "secretary of state"; in Subsec- 
tion B, after "nominating petition, the", deleted " proper fil- 
ing officer" and added "secretary of state", 

Temporary provisions. — Laws 2019, ch. 262, § 16 
provided that the secretary of state, in consultation with 
the attorney general, shall promulgate rules to implement 
the amendatory provisions of this act by August 1, 2019. 

The 2009 amendment, effective June 19, 2009, in Sub- 
sections A and B, changed ger eat ty to "no activity" 


The 1995 amendment, effective June 16, 1995, in 
Subsection A, substituted "all reporting individuals" for 
"registered political committees", inserted "supplemental 
reports and a statement of exception" and made stylistic 
changes; in Subsection B, in the first sentence, inserted 
"In addition to the provisions of Subsection A of this sec- 
tion" in the beginning and "or a statement of exception" 
near the end, added the last sentence, substituted "or a" 
for "by", and deleted "or pre-primary convention designa- 
tion for nomination at a primary election or for an office 
not requiring a primary election" following "nominating 
petition". 

The 19938 amendment, effective June 18, 1993, re- 
wrote the section to the extent that a detailed comparison 
would be impracticable. 


1. 19-29, Time and place of filing ha deneel 


A, Except as atherwde provided in this section, all reporting individuals shall file with sie sec- 
retary of state no later than the second Monday in April and October a report of all expenditures 
made and contributions received on or before the first Monday in those months and not previously 
reported. The report shall be filed biannually until the provisions specified in Subsection F, G or H 
of this section have been satisfied. 

B. In an election year, instead. of the biannual reports provided for in ‘Irene A of this sec- 
tion, all reporting individuals, except for public officials who are not candidates in an election that 
year, shall file reports of all expenditures made and, contributions received or, if applicable, state- 
ments of no activity, according to the following schedule: 
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1-19-29 ELECTIONS 1-19-29 


(1) no later than the second Monday in April, a report of all expenditures made and contri- 
butions received on or before the first Monday in April and not previously reported; - . 

(2) no later than the second Monday in May, a report of all expenditures ade and sorta 
butions received on or before the first Monday in May and not previously reported; 

(3) no later than the second Monday in September, a report of all expenditures niade suid 
contributions received on or before the first Monday in September and not previously reported; 

(4) no later than the second Monday in October, a report of all expenditures made ‘and con- 
tributions received on or before the first Monday in October and not previously reported; provided 
that if the second Monday of October is a state holiday, the report eae made on the following 
day; 

(5) no later than the Thursday before a primary, general or statewide special election, a 
report of all expenditures made and contributions received by 5:00 p.m. on the Tuesday before 
the election and not previously reported. Any contribution or pledge to contribute that is received 
after 5:00 p.m. on the Tuesday before the election and that is for more than one thousand dollars 
($1,000) in a nonstatewide election, or more than three thousand dollars ($3,000) in a statewide 
election, shall be reported to the secretary of state either in a supplemental report on a prescribed 
form within twenty-four hours of receipt or in the report to be filed no later than the Thursday 
before a primary, general or statewide special election, except that any such contribution or pledge 
to contribute that is received after 5:00 p.m. on the Friday before the election may be reported by 
12:00 noon on the Monday before the election; 

(6) no later than the thirtieth day after a primary election, a report by all PepOEEnE indi- 
viduals, except those individuals that become candidates after the primary election, of all expendi- 
tures made and contributions received on or before the twenty-fifth day after the primary election 
and not previously reported; 

(7) no later than the thirtieth day after a statewide special election, a report of all expendi- 
tures made and contributions received on or before the twenty-fifth day after the statewide special 
election and not previously reported; and 

(8) nolater than January 7 after a general election, a report of all expenditures made and 
contributions received on or before December 31 after the general election and not previously re- 
ported. 

C. Ifa candidate, political committee, campaign committee or public official has not received 
any contributions and has not made any expenditures since the candidate's, committee's or of- 
ficial's last report was filed with the proper filing officer, the candidate, committee or official shall 
only be required to file a statement of no activity, which shall not be required to be notarized, in 
lieu of a full report when that report would otherwise be due and shall not be required to file a full 
report until the next required filing date occurring after an expenditure is made or a contribution 
is received. 

D. In an election year, a public official who is not a candidate shall file biannual rehiorte of 
expenditures made and contributions received or statements of no activity in accordance with the 
schedule provided for in Subsection A of this section. 

E. A report of expenditures and contributions filed after a waadniia set forth in this section 
shall not be deemed to have been timely filed. 

F. Except for candidates, campaign committees and public officials who file a statement of no ac- 
tivity, each candidate, campaign committee or public official shall file a report of expenditures and 
contributions pursuant to the filing schedules set forth in this section, regardless of whether any 
expenditures were made or contributions were received during the reporting period. Reports shall 
be required until the reporting individual delivers a report to the secretary bag state stating that: 

(1) there are no outstanding campaign debts; 

(2) all money has been expended in accordance with the provisions Ge Section 1-19-29.1 
NMSA 1978; and 

(3) the bank accounts have been closed. 

G. If, during a nonelection year, a political committee has not received any contributions or 
made any coordinated or independent expenditures since it filed its last report pursuant to this 
section, it need not file any report under this section until the next reporting period, if any, in 
which it receives contributions or makes expenditures. A political committee that has not received 
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any contributions or made any coordinated or independent expenditures for a continuous period of 
at least one year may cancel its registration as a political committee by submitting an appropriate 
request in writing to the secretary of state. The committee shall retain the obligation to submit a 
new: registration pursuant to Section 1-19-26.1 NMSA 1978 in the event that its future activities 
meet the requisites for registration under that section. __. 

H. A reporting individual who is a candidate within the meaning of the Campaign Reporting 
Act because of'the amount of contributions the candidate receives or expenditures the candidate 
makes and who does not ultimately file a declaration of candidacy or a nominating petition with 
the secretary of state and does not file a statement of no activity shall file biannual reports in ac- 
cordance with Subsection A of this section. 

I, Reports required by this section shall be subscribed and sworn to by the candidate or the 
treasurer of the political committee or, in the case of candidates for judicial office, by the trea- 
surer of the candidate's campaign committee. A report filed electronically shall be electroni- 
cally authenticated by the candidate or the treasurer of the committee using an electronic sig- 
nature in conformance with the Electronic Authentication of Documents Act [14-15-1 through 
14-15-6 NMSA 1978] and the Uniform Electronic Transactions Act [Chapter 14, Article 16 
NMSA 1978]. For the purposes of the Campaign Reporting Act, a.report that is electronically 
authenticated in accordance with the provisions of this subsection shall be deemed to have 
been subscribed and sworn to by the candidate or the treasurer of the committee who was re- 
quired to file the report. 

J. Reports required by this section shall be filed electronically by all reporting Meritoaal a 

K. Reporting individuals may apply to the secretary of state for exemption from electronic fil- 
ing in case of hardship, which shall be defined by.the secretary of state. 


History: 1978 Comp., § 1- 19-29, enacted by Laws the", deleted "proper filing officer" and added "secretary of 


1993, ch. 46, § 5; 1995, ch. 153, § 5; 1997, ch. 12, § 1; state", and after "report to be filed", deleted "by 5:00 p.m. 
1997, ch. 112, § 3; 2008, ch, 66, § 33.2007, ch. 202, § 1; on" and added "no later than", in Paragraph B(6), after 
2009, ch. 67, § 4; 2019, ch, 262, §:7. the paragraph designation, deleted "by 5:00 p.m. on" and 
Repeals and reenactments. — Laws 1993, ch. 46, 8 added "no later than", after "primary", deleted "general or 
5 repealed former 1-19-29 NMSA 1978, as amended by statewide special", after "a report", added "by all report- 
Laws 1981, ch. 331, § 6, relating to time of filing reports, ing individuals, except those individuals that become can- 
and enacted the above section, effective July 1, 1993. didates after the primary election", and after "after the", 
The 2019 amendment, effective July 1, 2019, revised added "primary", and added new Paragraphs -B(7) and 
campaign finance reporting deadlines and reporting B(8); in Subsection C, after "candidate,", added "political 
thresholds and reporting requirements for independent committee, campaign committee"; in Subsection F, after 
and coordinated expenditures, added additional reporting "candidates,", added "campaign committees", after "activ- 
after a statewide election for expenditures and contribu- ity, each", deleted "reporting individual" and added "can- 
tions not otherwise previously reported, and allowed a didate, campaign committee or public official", and after 
political committee to cancel its registration after a pe- "report to the", deleted "proper filing officer" and added 
riod of no activity, by filing a request with the secretary of "secretary of state"; deleted former Subsection G and 
state; in Subsection A, after "shall file with the", deleted added new Subsection G; in Subsection H, after "petition 
"proper filing officer by 5:00 p.m, on" and added "secre- with the", deleted "proper filing officer" and added "secre- 
tary of state no later than", after "biannually until the", tary of state"; and in Subsection I, after "political commit- 
deleted "reporting individual's bank account has been tee", added "or, in the case of candidates for judicial office, 
closed and the other", and after "Subsection F,", added'"'G by the treasurer of the candidate's campaign committee". 
or H"; in Subsection B, in Paragraph B(1), after the para- Temporary provisions, — Laws 2019, ch. 262; § 16 
graph designation, deleted "by 5:00 p.m.:on": and added provided that the secretary of state, in consultation with 
"no later than", in Paragraph B(2), after the paragraph the attorney general, shall promulgate rules to implement 
designation, deleted "by 5:00 p.m. on" and added "no later the amendatory provisions of this act by August 1, 2019. 
than", in Paragraph B(3), after the paragraph designa- The 2009 amendment, effective June 19, 2009, in Sub- 
tion, deleted "by 5:00 p,m. on" and added "no later than'y section A, deleted "Annually" at the beginning of the sen- 
in Paragraph B(4), after the paragraph designation, de- tence; after "second Monday in", changed "May" to "April 
leted "by 5:00 p.m. on" and added "no later than", and and October"; and after "first Monday in", changed "May" 
after "previously reported;", added "provided that if the to "those months"; and in the last sentence, changed "an- 
second Monday of October is a state holiday, the report nually" to "biannually"; in Subsection B, after "election 
shall be made on the following day;", and in Paragraph year" changed "in addition to the May report" to "instead 
B(5), after the paragraph designation, deleted "by 5:00 of the biannual reports"; after "except: for", deleted "per- 
p.m. on" and added "no later than", after Tuesday before sons who file a statement of exceptions pursuant to Sec- 
the election", added "and not previously reported", after tion 1-19-38 NMSA 1978, candidates who file a statement 
"that is for", deleted "five hundred dollars ($500) or", af- of no activity" and after "contributions received", added 
ter "more", added "than one thousand. dollars ($1, 000)", “or, if applicable, statements of no activity"; added Para- 
after "in a", deleted "legislative or", after "nonstatewide", graphs (1) through (3) of Subsection B; in Subsection C, 
deleted " judicial", after "election, or", deleted "two thou- after "candidate", added "or public official" and after "can- 
sand five hundred dollars ($2,500)", ‘after "more", added didate", added "or official"; in Subsection D, deleted all of 
"than three thousand dollars ($3,000)", after "reported to the former language which provided that the due date of 
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the report was the thirteenth day after the election, and "regardless of whether any expenditures were made or 
added new language; in Subsection F, after "candidates" contributions were received during the reporting period. 
added "and public officials" and deleted "annually" after Reports shall be required". 
"contributions"; in Subsection G, deleted "annually" af- The 1995 amendment, effective June 16, 1995, inserted 
ter "contributions"; in Subsection H, deleted the former "and place" in the section heading; deleted former Subsec- 
language which required the filing of a report of contri- tions A through D, listing the proper place and time for fil- 
butions not later than the second Monday in May for a ing reports of expenditures and contributions required from 
primary election or the second Monday in October for a candidates for office; added Subsections A through F; redes- 
general election; and added "file biannual reports in ac- ignated former Subsection E as Subsection G and inserted 
cordance with Subsection A of this section". "amount of" preceding "contributions he receives", deleted 
The 2007 amendment, effective June 15, 2007, added "pursuant to the provisions of Subsection D of Section 1- 
new Subsections C and I. 19-26 NMSA 1978" following "expenditures he makes", and 
The 2003 amendment, effective January 1, 2006, substituted the language beginning "or a nominating peti- 
added Subsections H and I. tion" at the end for "shall file a report of expenditures and 
The 1997 amendment, effective June 20, 1997, re- contributions not later than thirty days after the cea 
wrote Subsection B(2); and in Subsection E, inserted for filing a declaration of candidacy". . 


1-19-29.1. Campaign funds; limitation on use. 


A. It is unlawful for a candidate or the candidate's agent to make an expenditure of contribu- 
tions received, except for the following purposes or as otherwise provided in this section: | 

(1) expenditures of the campaign; 

(2) expenditures of legislators that are reasonably related to performing the duties of the 
office held, including mail, telephone and travel expenditures to serve constituents, but tae 
personal and legislative session living expenses; 

(3) donations to the state general fund; 

(4) donations to an organization to which a federal income tax deduction would be per- 
mitted under Subparagraph (A) of Paragraph (1) of Subsection (b) of Section 170 of the Internal 
Revenue Code of 1986, as amended; 

(5) expenditures to eliminate the campaign debt of the candidate for the office Eiaehnes or 
expenditures incurred by the candidate when seeking election to another public office covered by 
the Campaign Reporting Act; 

(6) donations to a political committee or to another candidate seeking election to public 
office; or 

(7) disbursements to return unused funds pro rata to the contributors if no campaign debt 
exists. 

B. A judge subject toa nonpartisan retention election or a candidate for judicial office shall 
solicit or accept campaign funds and return unused funds in accordance with the provisions of the 
Code of Judicial Conduct. 

C. No contributions solicited for or received in a federal election campaign may be used in a 
state election campaign, 


History: 1978 Comp., § 1-19-29.1, enacted by Laws (7) of Subsection'A and made related changes; rewrote 
1993, ch. 46, § 6; 1995, ch. 1538, § 6; 2009, ch. 68, § 3. Subsection B which prohibited the use of contributions 

Cross references. — For the Code of Judicial Conduct, received in a federal election campaign in a state igen 
a ne 21-001 ape seq. campaign; and added Subsection C. 

or Section 170 of the Internal Revenue Code of 1986, 

see 26 U.S.CS, § 170.: ANNOTATIONS 

The 2009 amendment, effective November 3, 2010, in Subsection C of Section 1-19-29.1 violates the 
Paragraph (6) of Subsection A, after "political’, changed First Amendment to the United States Constitution, 


" W " 2 
party" to "committee". New Mexicans for Bill Richardson v. Gonzales, Memoran- 


__ Severability. — Laws 2009, ch. 68, § 5 provided that dum Opinion and Order, Cy. No. 93-1135 JP (US. Dist. Ct. 
if any part or application of this act is held invalid, the D. N.M. filed August 2, 1996). 


remainder or its application to other situations or persons Ripeness of challenge on first amendment 
oo. oa ees Afni t sedPacMahant * grounds. — Although the congréssman had not officially 
fis aa fait raion ae ’ d gh June 16, 1995, de- declared a candidacy for state office, this section's prohibi- 
eted ‘federal campaign funds prohibited in state races tion against using funds raised during a federal campaign 
following use" in the section heading; in Subsection A, for a statewide race created a direct and immediate di- 
deleted elected official" following "candidate "and in- lemma for the congressman, and he should not have had 
serted "or as otherwise provided in this section"; rewrote to risk prosecution tinder this section before his challenge 
Paragraph (5) of Subsection A, which related to donations on first amendment grounds was ripe for judicial action, 


made to a political party, another candidate, or for the M 
elimination of campaign debt; added Paragraphs (6) and: Fike (10th Cie feagy (eg BE ps St es Beta 
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A candidate for an office covered by the Cam- accept campaign funds but must return unused funds 
paign Reporting Act is not prohibited from donat- in accordance with the provisions of the Code of Judicial 
ing campaign funds to a candidate for a municipal, Conduct, and likewise, 21-404(B) NMRA of the Code of 
school board, or special district election. — Although Judicial Conduct permits candidates for elective judicial 
the Campaign Reporting Act excludes from its definition office to accept contributions to support a’ campaign for 
of "election", any municipal, school board or special district judicial office, but prohibits the retention of contributions 
election, 1-19-29.1(A)(6) NMSA 1978 permits donations received after the election takes place, and therefore the 
to another candidate seeking election to "public office," a CRA, which incorporates the Code of Judicial Conduct by 
position whose occupant has legal authority to exercise a reference, prohibits a municipal judge who intends to run 
government's sovereign powers for a fixed period, and mu- for county office in 2022 from transferring unexpended 
nicipal, school board, or special district offices meet this contributions received as a candidate for judicial office 
definition. Accordingly, 1-19-29.1(A)(6) NMSA 1978 per- to a newly-formed campaign committee that supports 
mits donations of contributions received to candidates for his candidacy for county office. Moreover, 21-405 NMRA 
public offices, including municipal, school board, and spe- of the Code of Judicial Conduct prohibits a judge seeking 
cial district offices. 2021 Op. Ethics Comm'n No. 2021-11. appointment or election to a public, nonjudicial office from 

A candidate for judicial office is prohibited from soliciting or accepting funds, either:personally or through 
using contributions in a subsequent campaign for a committee, to support the candidacy. 2022 Op. Ethics 
other public office. — Under the Campaign Reporting Comm'n. No, 2022-02. 


Act (CRA), a candidate for judicial office may solicit and 


1-19-30. Repealed. 


Repeals. — Laws 1993, ch. 46, § 58 repealed former 1- provisions of former section, see the 1992 NMSA 1978 on 
19-30 NMSA 1978, as enacted by Laws 1978, ch. 360, § NMOneSource.com. 
6, relating to reporting period, effective July 1, 1993. For 


1-19-31. Contents of report. 


Each required report of expenditures and contributions shall be typed or printed legibly, or on a 
computer disc or format approved by the secretary of state, and shall include: 

A. the name and address of the person or entity to whom an expenditure was made or from 
whom a contribution was’received, except as provided for anonymous contributions or contribu- 
tions received from special events as provided in Section 1-19-34 NMSA 1978; provided that for 
contributors, the name of the entity or the first and last names of any individual shall be the full 
name of the entity or individual, and initials only shall not constitute a full name unless that is 
the complete legal name; 

B.. the occupation, name and type of business, as applicable, of any individual or entity making 
contributions of two hundred dollars ($200) or more in the aggregate per election; 

C. the amount of the expenditure or contribution or value thereof; 

D. the purpose of the expenditure; 

EK. the date that the expenditure was made or the contribution was received; 

F. the opening and closing cash balance for the bank accounts maintained by the reporting 
individual during the reporting period and the name of the financial institution for each account, 
and 

G. the amount of each unpaid debt and the identity of the person to whom the debt is owed. 


History: 1978 Comp., § 1-19-31, enacted by Laws and added "two hundred dollars ($200)"; in Subsection 
1979, ch. 360, § 7; 1981, ch. 331, § 8; 1993, ch. 46, § 7; F, after the subsection designation, deleted "Each report 
1994, ch. 86, 3 1; 1995, ch; 153, § 7; 2007, ch. 202, § 2; shall contain an" and added "the", and in Subsection G, af- 


2019, ch. 262, § 8. ter the subsection designation, deleted "Each report shall 

Cross references. — For political committee trea- specify". 
surer, see 1-19-34 NMSA 1978. Temporary provisions. — Laws 2019, ch. 262, § 16 

For electronic authentication and substitution for sig- provided that the secretary of state, in consultation with 
nature, see 14-3-15.2 NMSA 1978, the attorney general, shall promulgate rules to imple- 

For the requirement that reporting be subscribed and ment the amendatory provisions of this act by August 1, 
sworn to, see Subsection I of 1-19-29 NMSA 1978. = 2019. 

The 2019 amendment, effective July 1, 2019, revised The 2007 amendment, effective June 15, 2007, de- 
the required contents of a report of expenditures and con- leted former Subsection B, which required that reports be 
tributions; deleted subsection designation "A." and redes- subscribed and sworn to by the candidate or treasurer of 
ignated former Paragraphs A(1) through A(5) and former the political committee; and relettered succeeding subsec- 
Subsections B and C as Subsections A through G, respec- tions accordingly. 
tively; in Subsection B, after "occupation", deleted "or", The 1995 amendment, effective June 16, 1995, at 
after the next comma, added "name and", after "making the end of Subsection B, substituted "political committee 
contributions of", deleted "two hundred fifty dollars ($250)" and delivered to the secretary of state within forty-eight 
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hours after the report is electronically filed" for "political The 1998 amendment, effective July 1, 1998, rewrote 
party and filed with the proper filing officer, as defined by this section to the extent that a detailed comparison is im- 
the Election Code"; at the end of Subsection D, deleted practicable, 

"except that the debts to suppliers of goods and services 

that i not more than thirty days past due need not be ANNOTATIONS 
reported"; and made minor stylistic changes throughout Law reviews. — For note, "Administrative Law - 
the section, Whole Record Review and the Real Story Behind Walck v. 


The 1994 amendment, effective May 18, 1994, added City of Albuquerque," see 23 N.M.L. Rev. 237 (1993). 
the second sentence in Subsection B. 


1-19-32. Inspection of public records. A 


le . 

A. Each of the following documents is a public record open to public inspection during regular 
office hours in the office in which the document was filed or from which the document: was ae 

(1) a statement of no activity; 

(2) areport of expenditures and contributions; 

(8) an advisory opinion issued by the state ethics commission; except for the name of the 
person who requested the opinion; 

(4) a document specified as a public record in the Campaign Reporting Act; and 

(5) . an arbitration decision issued by an arbitration panel and filed with the secretary of 
state or state ethics commission. . « 

B. Each public record described in Subsection A of this section shall be retained by the state for 
five years and may be destroyed five years after the date of filing unless a legal action or prosecu- 
tion is pending that requires the preservation of the public record. 

C. The secretary of state shall provide for electronic access to reports of bs te aes and con- 
tributions and statements of no activity submitted electronically by reporting individuals. Elec- 
tronic access shall include access via the internet and shall be in an easily searchable format; 


History: 1978 Comp., § 1-19-32, enacted by Laws except for the name.of the person who requested the opin- 


1979, ch. 360, § 8; 1993, ch, 46, § 8; 1995, ch. 153, § 8; ion", and in Paragraph: A(5), after ‘secretary of state", 
2003, ch. 66, § 4; 2019, ch. 86, § 17. added "or state ethics commission"; and in Subsection C 
Cross veloréibes: — For Public Records Act, see 14- after "contributions and atatenients of", deleted “excep- 
3-1 NMSA 1978 et seq. tion", and added "no activity’. 
The 2019 amendment, effective January 1, 2020, The 2008 amendment, effective June 20, 2003, added 
added advisory opinions issued by the state ethics com- Subsection C. 
mission to the list of public records open to inspection, and The 1995 amendment, effective June 16, 1995, re- 
provided an exception; in Subsection A, Paragraph A(1), wrote the section heading which read "Public inspeetion 
after "statement of", deleted "exception" and added "no of reports" and rewrote the section to the extent that a 
activity", in Paragraph A(38), after "issued by the", deleted detailed Bhat ysis) is ampracticable. 


"secretary of", and after "state", added "ethics commission; 


1-19-32.1. Reports examination; forwarding of reports. 


A. The secretary of state shall conduct a thorough examination of at least ten percent of all re- 
ports filed during a year by reporting individuals, selected at random at least forty days after the 
general election and ten days after the April reports are filed in a non-election year, to determine 
compliance with the provisions of the Campaign Reporting Act..The examination may include an 
investigation of any discrepancies, including a cross-reference to reports filed by any other. report- 
ing individual. A reporting individual shall be notified in writing if a discrepancy is found in the 
report filed and shall be permitted to file a written explanation for the discrepancy and come inte 
voluntary compliance within ten working days of the date of the notice. 

B. After the date stated in the notice for submission of a written explanation, the strep 
of state shall prepare an annual report of any unresolved discrepancies found after examination 
of the random sample provided:for in Subsection A of this section. A copy of this report shall be 
transmitted to the state ethics commission and the attorney general for enforcement pursuant to 
the provisions of Sections 1-19-34,6 and 1-19-36 NMSA 1978. This report i is a public record open 
to public inspection and subject to the retention and destruction provisions set forth in in Section 1- 
19-32 NMSA 1978. 
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History: 1978 Comp., § 1-19-32.1, enacted by Laws . 


1981, ch, 881, § 9; 1993, ch. 46, § 9; 1994, ch. 86, § 2; 
1995, ch. 153, § 9; 2009, ch. 67, § 5; 2021, ch. 109, § 2. 

‘Cross references. — For time and place of filing re- 
ports, see 1-19-29 NMSA 1978. |: 

For contents of report, see 1-19-31 NMSA 1978. 

The 2021 amendment, effective July 1, 2021, provided 
that if the secretary of state finds a reporting discrepancy 


in a report, the reporting individual shall be permitted to. 


come into voluntary compliance within ten working days, 
provided that a copy of the secretary of state's annual 
report of unresolved discrepancies shall be transmitted 
to, the state ethics commission, and provided for enforce- 
ment of reporting requirements; in Subsection A, after 
"explanation for the discrepancy", added "and come into 


voluntary compliance", and after "date of notice", deleted ~ 


"The notice, penalty and arbitration provisions set forth in 


1-19-33. Repealed. 


Repeals. — Laws 2009, ch. 67, § 7 repealed 1-19-33 
NMSA 1978; as enacted by Laws’ 1979, ch: 360, § 9, relat- 


CAMPAIGN PRACTICES 


1-19-34 


Section 1-19-34.4 NMSA 1978 shall apply to examinations 
conducted under this section."; and in Subsection B, after 
"report shall be transmitted to the", added "state ethics 
commission and the", and after "pursuant to the provi- 
sions of", deleted "Section" and added "Sections 1-19-34,6 
and", 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, before "reports", changed "May" to "April" and 
deleted former Subsection C which provided for the de- 
livery of each report of expenditure and contributions or 
statement of exception by each county clerk to the ‘secre- 
tary of state and for the delivery of each report of expendi- 
ture and contributions by legislative candidates for a mul- 
ticounty district by the secretary of state to county clerks, 

The 1995 amendment, effective June 16, 1995, re- 
wrote the section to the extent that a detailed analysis is 
impracticable, 


effective June 19, 2009. For provisions of former section, 
see the 2008 NMSA 1978 on NMOneSource.com. 


ing to the exclusion of certain ‘candidates from reporting, 


1-19-34. Candidates; political or campaign committees; treasurer; bank 
account; anonymous contributions; contributions from 
special events; credit and debit card contributions. 


A. A political or campaign committee or a candidate shall ensure that: 

(1) .a treasurer has been appointed and is constantly maintained; provided, however, that 
when a duly appointed treasurer is unable for any reason to continue as treasurer, the candidate 
or committee shall appoint a successor and notify the secretary of state within ten days; and pro- 
vided further that a candidate may serve as the candidate's own treasurer; 

(2) all disbursements of money and receipts of contributions are authorized by and through 
the candidate or treasurer; 

(3) a bank account has been established and all receipts of money contributions are depos- 
ited in and all expenditures of money are disbursed from one or more bank accounts maintained 
by the treasurer in the name of the candidate or committee; provided that nothing in this section 
shall prohibit investments from a bank account to earn interest as long as the investments and 
earnings are fully reported. All disbursements except for disbursements made from a petty cash 
fund of one hundred dollars ($100) or less shall be made in a form such that the date, amount and 
payee of the transaction are automatically recorded or by check made payable to the person or 
entity receiving the disbursement and not to "cash" or "bearer"; and 

(4) the treasurer upon disbursing or receiving money or other things of value immediately 
enters and thereafter keeps a proper record preserved by the treasurer, including a full, true and 
itemized statement and account of each sum disbursed or received, the date of such disbursal or 
receipt, to whom disbursed or from whom received and the object or purpose for which it was dis- 
bursed or received. ) 

~B. No anonymous contributions shall be accepted for more than one hundred Hoist ($100). 
The aggregate amount of anonymous contributions received by a reporting individual during a 
primary or general election or a statewide special election shall not exceed two thousand dollars 
($2,000) for statewide races and five hundred dollars ($500) for all other races. 

C. Cash contributions received at special events that are unidentifiable as to specific contributor 
but identifiable as to the special event are not subject to the anonymous contribution limits provided 
for in this section so long as no single special event raises, after expenses, more than one thousand dol- 
lars ($1,000) in such cash contributions. For those contributions, due diligence and best efforts shall be 
made to'disclose on a special prescribed form the sponsor, date, place, total amount received, expenses 
incurred, estimated number of persons in attendance and other identifiable factors that describe the 


301 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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special event. For purposes of this subsection, "special event" includes an event such as a barbecue or 
similar fundraiser where tickets costing twenty-five dollars ($25.00) or less are sold or an event such 
as a coffee, tea or similar reception; provided that no candidate shall accept contributions of more than 
twenty-five dollars ($25.00) in cash at a special event from any one contributor. 

D. Any contributions received pursuant to this section in excess of the limits established in 
Subsections B and C of this section shall be donated to the state general fund or an organiza- 
tion to which a federal income tax deduction would be available under Subparagraph (A) of 
Paragraph (1) of Subsection (b) of Section 170 of the federal Internal Revenue Code Ph 1986, 
as amended. | 

E. A candidate or political committee shall not accept a chnlthtbation made by a credit ena or 
a debit card via the internet or where the card is not physically present unless, at the time the 
contribution.is made, the contributor provides the card security code assigned to and printed or 


imprinted on the card and the billing address associated with the card. 


History: 1978 Comp., § 1-19-34, enacted by Laws 
1979, ch. 360, § 10; 1981, ch. 331, § 10; 1993, ch. 46, § 
11; 1995, ch. 158, § 11; 2013, ch. 53, § 1; 2018, ch. 29, § 
1; 2019, ch. 262, § 9. 

Cross references. — For Section 170 of the Internal 
Revenue Code of 1986, see 26 U.S.C. § 170. 

The 2019 amendment, effective July 1, 2019, in- 
creased from fifteen dollars to twenty-five dollars the 
maximum cost of special event tickets that are exempt 
from the Campaign Reporting Act's anonymous contri- 
bution limits; and precluded a candidate from accepting 
contributions of more than twenty-five dollars in cash 
at a special event from any one contributor; in the sec- 
tion heading, after "political", added "or campaign"; in 
Subsection A deleted "It is unlawful for the members of 
any" and added "A", after "candidate", deleted "to make 
any expenditure or solicit or accept any contribution for 
a political purpose unless" and added "shall ensure that", 
in Paragraph A(1), after "successor", added "and notify the 
secretary of state within ten days"; and in Subsection C, 
after "tickets costing", deleted "fifteen dollars ($15.00)" 
and added "twenty-five dollars ($25.00)", and after "re- 
ception;", added "provided that no candidate shall accept 
contributions of more than twenty-five dollars ($25.00) in 
cash at a special event from any one contributor": 

Temporary provisions. — Laws 2019, ch. 262, § 16 
provided that the secretary of state, in consultation with 
the attorney general, shall promulgate rules to implement 
the amendatory provisions of this act by August 1, 2019. 


The 2018 amendment, effective May 16, 2018, prohib- 
ited a candidate or political committee from accepting a 
contribution made by a credit card or a debit card via the 
internet or where the card is not physically present, un- 
less at the time the contribution is made, the contributor 
provides the card security code andthe billing address as- 
sociated with the card; in the catchline, added "credit and 
debit card contributions"; and added Subsection E. 

The 2018 amendment, effective June 14, 2013, re- 
quired that the date, amount and payee of disbursements 
from a bank account, that are not made by a check, be 
automatically recorded; and in Paragraph (3) of Subsec- 
tion A, in the second sentence, after "one hundred dollars 
($100) or less shall be", added "made in a form such that 
the date, amount and payee of the transaction are auto- 
matically recorded or". 

The 1995 amendment, effective June 16, 1995, substi- 
tuted "are" for shall be" preceding "deposited in" in Para- 
graph (3).of Subsection A, substituted "record" for "book" 
in Paragraph (4) of Subsection A, and made minor Bly iglae 
changes throughout the section. 

The 1993 amendment, effective July 1, 1993, rewrote 
the section heading and rewrote this section to the extent 
that a detailed comparison is impracticable. : 


_ ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur, 2d Elections § 379, 
29 C.J.S. Elections § 329, 


1-19-34.1. Legislative session fundraising prohibition. 


A. It is unlawful during the prohibited period for a state legislator, the attorney general, the 


secretary of state, the state treasurer, the commissioner of public lands or the state auditor or a 
candidate for state legislator, attorney general, secretary of state, state treasurer, commissioner of 
public lands or state auditor, or any agent on behalf of the attorney general, the secretary of state, 
the state treasurer, the commissioner of public lands or the state auditor or a candidate for attor- 
ney general, the secretary of state, state treasurer, commissioner of public lands or state auditor, 
to knowingly solicit a contribution governed by the Campaign Reporting Act. For purposes of this 
subsection, "prohibited period" means that period beginning January 1-prior to any regular ses- 
sion of the legislature or, in the case of a special.session, after the proclamation has been issued, 
and ending on adjournment of the regular or special session. "y 

B. It is unlawful during the prohibited period for the governor or the lieutenant governor, or 
any agent on the governor's or the lieutenant governor's behalf, to knowingly solicit a contribu- 
tion governed by the Campaign Reporting Act. For purposes of this subsection, "prohibited period" 
means that period beginning January 1 prior to any regular session of the legislature or, in the 
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1-19-34.2 CAMPAIGN PRACTICES 1-19-34,3 


case of a special session, after the proclamation has been issued, and ending on the twentieth day 
following the adjournment of the regular or special session. 


History: 1978 Comp., § 1-19-84.1, enacted by Laws ANNOTATIONS. 


1998, ch. 46, § 12; 1995, ch. 153, § 12; 2019, ch. 86, § 18. ae Viet : 

The 2019 amendment, effective January 1, 2020, pro- Application to contributions to candidates for 
hibited certain public officials, and candidates for these federal office. — The legislative session fundraising pro- 
offices, from soliciting contributions governed by the Cam- hibition in the State Campaign Reporting Act, Section 1- 
paign Reporting Act during a prohibited period; in Subsec- 19-34.1 NMSA 1978, does not apply’to contributions to 
tion A, added “the attorney general, the secretary of state, candidates for federal office based on the doctrine of fed- 
the state treasurer, the commissioner of public lands or eral preemption and because the State’\Campaign Report- 
the state auditor", after "candidate for state legislator", ing Act does not regulate contributions to candidates for 
added "attorney general, secretary of state, state trea- federal office. 2007 Op. Att'y Gen. No, 07-01. 
surer, commissioner of public lands or state auditor", after A member of the New Mexico state legislature 
"agent on behalf of", deleted "either" and added "the attor- does not violate the Campaign Reporting Act by 


ney general, the secretary of state, the state tréasurer, the soliciting campaign contributions for federal office 
commissioner of public lands or the state auditor or a can- during the "prohibited period". — Members of the New 
didate for attorney general; the secretary of state, state Mexico legislature and certain other elected officials are 
treasurer, commission of public lands or state auditor", prohibited from knowingly soliciting contributions gov- 
and after "knowingly solicit a contribution", deleted "for a erned by the Campaign Reporting Act between January 1 
political purpose” and added "governed by the Campaign and the adjournment of any regular legislative session and 
Reporting Act"; and in Subsection B, after "prohibited pe- between the proclamation and adjournment of any special 
riod for the governor", added "or the lieutenant governor", session, but the Campaign Reporting Act only applies to 
after "agent on", deleted "his" and added "the governor's candidates in primary, general or statewide special elec- 
Bere iputonant governor's", and after "knowingly so- tions in New Mexico and excludes federal elections from 
licit a contribution", deleted Mor a political purpose" and the application of the act, and therefore a New Mexico 
added "governed by the Campaign Reporting Act", state legislator who solicited campaign contributions for 
The 1995 amendment, effective June 16, 1995, made the federal office of United States Representative during a 
a minor stylistic change in Subsection A and substituted state legislative session did not violate the Campaign Re- 
"the governor" for "a person holding a state office" in the porting Act. 2021 Op. State Ethics Comm'n No. 2021-05. 


first sentence of Subsection B. 


fea 


1-19-34.2. Regulated industry solicitations prohibited. 


It is unlawful for an elected state official, public officer or employee who works for a regulatory 
office or a candidate who seeks election to a regulatory office or anyone authorized by a candidate 
to solicit funds on his behalf to knowingly solicit a contribution from an entity or its officers or em- 
ployees or a person that is directly regulated by the office. For purposes of this section, an entity or 
person is directly regulated by an. office when the entity's or person's charges: for services offered 
to the public are set or-directly subject to approval by the regulatory office or when a license to do 
business in the state is determined by the regulatory office. 


History: 1978 Comp., by § 1-19-34.2, enacted by Laws or to knowingly solicit campaign contributions from at- 
1998, ch. 46, § 13; 1995, ch. 153, § 13. torneys licensed in New Mexico. This section, however, 
The 1995 amendment, ihevave June 16, 1995, in- is directed at the solicitation of funds, and does not pro- 
sonia "regulatory" preceding the last two references to hibit Supreme Court justices or candidates from accept- 
“office” in the section and made a stylistic change. ing voluntary, unsolicited omtaae te from attorneys. 
In addition, this section would’ not prevent lawyers or 
ANNOTATIONS organizations of lawyers or other citizens from soliciting 


contributions for a justice or candidate for Supreme Court 
justice if they were not authorized by the justice or candi- 
date to solicit contributions on his or Her behalf. 1994 Op. 
sade Gen. No. 94-04. 


Justices may not solicit funds from attorneys. — 0° 
This section precludes justices of and candidates for the 
New Mexico Supreme Court, either directly or through 
anyone they authorize, to solicit funds on their behalf, 


1-19-34.38. Contributions in one name given for another prohibited; _"’ 
concealing source of contributions used for independent, 
expenditures. bi Pas 


‘A. It is unlawful for a person to make a contribution in the name of another person, and no 
person shall knowingly accept a contribution made by one person in the name of another person. 

B.No person shall make contributions or expenditures with an intent to conceal the names 
of persons who are the true source of funds used to make independent expenditures or the true 
recipients of the expenditures. 
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1-19-34.4 ELECTIONS 1-19-34.4 


History: 1978 Comp., § 1-19-34.3, enacted by Laws Severability. — Laws 2009, ch. 68, § 5 provided that 
1993, ch. 46, § 14; 1994, ch. 84, § 1; 1995, ch. 153, § 14; if any part or application of this act is held invalid, the 
2009, ch. 68, § 4; 2019, ch. 262, § 10. remainder or its application to other situations or persons 

The 2019 amendment, effective July 1, 2019, prohib- shall not be affected. 
ited a person from making contributions or expenditures The 1995 amendment, effective June 16, 1995, inserted 
with an intent to conceal the names of persons who are the second “or his agent" following "when the candidate" 
the true source of funds used to make independent ex- and substituted "the" for "its" following "directed that". 
penditures or are the true recipients of the expenditures; The 1994 amendment, effective May 18, 1994, deleted 
added new subsection designation "A." and new Subsec- "bundling disclosure required" following "prohibited" in 
tion B. the section heading, deleted the Subsection A designa- 

Temporary provisions. — Laws 2019, ch. 262, § 16 tion which appeared at the beginning of the section, and 
provided that the secretary of state, in consultation with deleted former Subsection B relating to the disclosure of 
the attorney general, shall promulgate rules to implement multiple contributions. 
the amendatory provisions of this act by August 1, 2019. 

The 2009 yar esters effective November 3, 2010, ANNOTATIONS 
deleted the former language which made it unlawful for Contributions by an individual through a corpo- 
a political committee or a candidate or his agent to accept ration owned by the individual. — The transfer funds 
a contribution that is reported as coming from one person to a corporation by a person who controls the corpora- 
or entity when the candidate or his agent knows that the tion for purposes of making a political contribution in the 
contribution is from another person or entity; and added name of the corporation is a violation of the Campaign 
the language after "It is unlawful for a person". Reporting Act. 2010 Op. Att'y Gen. No. 10-03. 


1-19-34.4. Education and voluntary compliance; investigations; 
referrals for enforcement. | 


A. The secretary of state shall advise and seek to educate all persons required to perform du- 
ties under the Campaign Reporting Act of those duties. This includes advising all known reporting 
individuals at least annually of that act's deadlines for submitting required reports and state- 
ments of no activity. The state ethics commission, in consultation with the secretary of state, shall 
issue advisory opinions, when requested in writing to do so, on matters concerning that act. 

B. The secretary of state may conduct examinations of reports filed pursuant to Section 1-19- 
29 NMSA 1978 and the state ethics commission may initiate investigations to determine whether 
any provision of the Campaign Reporting Act has been violated. 

C. Any person who believes that a provision of the Campaign Reporting Act has been violated 
may file a written complaint with the state ethics commission pursuant to the terms of the State 
Ethics Commission Act [10-16G-1 to 10-16G-16 NMSA 1978]. If the commission has jurisdiction 
for the complaint, the state ethics commission shall refer the complaint to the secretary of state. 
Upon referral, the secretary of state shall attempt to achieve voluntary compliance with the Cam- 
paign Reporting Act. Within thirty-five days after receiving the complaint from the state ethics 
commission, the secretary of state shall return the complaint to the state ethics commission and 
certify to the state ethics commission whether voluntary compliance was achieved. If the secretary 
of state certifies voluntarily compliance, the state ethics commission shall dismiss the complaint 
or that part of the complaint alleging a violation of the Campaign Reporting Act. If the secretary 
of state does not certify voluntarily compliance, the state ethics commission shall proceed with the 
complaint pursuant to the terms of the State Ethics Commission Act. 

D. The secretary of state and the state ethics commission shall at all times seek to ensure vol- 
untary compliance with the provisions of the Campaign Reporting Act. 

E. At any time, the secretary of state may refer a matter to the state ethics commission for 
a civil injunctive or other appropriate order or to the attorney general or a district attorney for 
criminal enforcement. 


History: 1978 Comp., § 1-19-34.4, enacted by Laws action, and removed provisions allowing the secretary of 
1998, ch. 46, § 15; 1995, ch. 153, § 15; 1997, ch. 112, § 4; state to refer violations of the Campaign Reporting Act 
2021, ch. 109, § 3. to the attorney general or a district attorney for enforce- 

The 2021 amendment, effective July 1, 2021, revised ment; in the section heading, after "investigations", de- 
administrative and enforcement duties of the state eth- leted "binding arbitration"; in Subsection A, after "state- 
ics commission and the secretary of state under the Cam- ments of", deleted "exception" and added "no activity", 
paign Reporting Act, modified the complaint procedure after the next occurrence of "The", deleted "secretary 
under the Campaign Reporting Act, removed provisions of state, in consultation with the attorney general" and 
related to binding arbitration following a notice of final added "state ethics commission, in consultation with the 
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secretary of state", and after "concerning the act", deleted 
"All prescribed forms prepared shall be clear and easy to 
complete."; in Subsection B, after "The secretary of state 
may", added "conduct examinations of reports filed pursu- 
ant to Section 1-19-29 NMSA 1978 and the state ethics 
commission may", and after "has been violated", deleted 
the remainder of the subsection; added a new Subsection 
C and redesignated former Subsection C as Subsection D; 
in Subsection D, after "The secretary of state", added "and 
the state ethics commission", after "Campaign Reporting 
Act.", deleted the remainder of the subsection; deleted 
former Subsections D through F and redesignated former 
Subsection G as Subsection E; and in Subsection E, after 
"may refer a matter to the", deleted "attorney general or 
a district attorney" and added "state ethics commission", 
and after "appropriate order or", added "to the attorney 
general or a district attorney". 

The 1997 amendment, effective June 20, 1997, in Sub- 
section A, substituted "that" for "the Campaign Report- 
ing"; made minor stylistic changes ‘in Subsection B; and 


CAMPAIGN PRACTICES 


1-19-34.6 


The 1995 amendment, effective June 16, 1995, in- 
serted "statements of exception" at the end of the second 
sentence in Subsection A, inserted "any provision of" pre- 
ceding "the Campaign Reporting Act" and made.a related 
change in Subsection B, rewrote Subsections C through E, 
and in Subsection F, added the first sentence and inserted 
“and filed with the secretary of state" following "shall be 
issued" in the fifth sentence. 


ANNOTATIONS 


Constitutionality. — Provision of this section pro- 
viding for binding arbitration of alleged violations of the 
Campaign Reporting Act, 1-19-25 through 1-19-36 NMSA 
1978, for which a penalty has been imposed is not uncon- 
stitutional, because the act specifically requires that the 
arbitration procedures be governed by the Uniform Arbi- 
tration Act, 44-7-1 through 44-7-22 [44-7A-1 to 44-7A-32] 
NMSA 1978, which expressly authorizes judicial review 
of the arbitrator's decision. 2002 Op. Att'y Gen. No. 02-01. 


rewrote Subsections D, E and F. 


1-19-34.5. Presumptions; civil action. 


A. For purposes of a civil action, it-shall be presumed that a public official or a candidate for 
public office subject to the Campaign Reporting Act [1-19-25 to 1-19-36 NMSA 1978] has autho- 
rized and approved each solicitation for campaign contributions made by his campaign committee 
or a person authorized by the candidate to solicit campaign contributions on his behalf. 

B. For purposes of a civil action, it shall be presumed that a candidate who seeks election to 
a regulatory office, as described in Section 1-19-34.2 NMSA 1978, has advised his campaign com- 
mittee and all persons authorized by the candidate to solicit campaign contributions on his behalf 
that it is unlawful to solicit contributions from an entity or its officers or employees or a person 
that is directly regulated by the office the candidate seeks. 


History: Laws 1995, ch. 153, § 18. 


1-19-34.6. Civil penalties. 


A. Ifthe secretary of state exhausts efforts in seeking voluntary compliance and reasonably 
believes that a person committed, or is about to commit, .a violation of the Campaign Reporting 
Act, the secretary of state shall refer the matter to the state ethics commission for enforcement; 
provided, however, that if the secretary of state waives the imposition of a fine pursuant to Subsec- 
tion D of Section 1-19-35 NMSA 1978, the matter shall not be referred. 

B. With or without a referral from the secretary of state, the state ethics commission may 
institute a civil action in district court for any violation of the Campaign Reporting Act or to pre- 
vent a violation of that act that involves an unlawful solicitation or the making or acceptance of 
an unlawful contribution. An action for relief may include a permanent or temporary injunction, 
a restraining order or any other appropriate order, including a civil penalty of up to one thousand 
dollars ($1,000) for each violation not to exceed a total of twenty thousand dollars ($20,000), and 
forfeiture of any contribution received as a result of an unlawful solicitation or unlawful contribu- 
tion. Each unlawful solicitation and each unlawful contribution made or accepted shall be deemed 
a separate violation of the Campaign Reporting Act. . | 

C, With or without a referral from the secretary of state, the state ethics commission may insti- 
tute a civil action in district court if a violation has occurred or to prevent a violation of any provi- 
sion of the Campaign Reporting Act other than that specified in Subsection B of this section. Relief 
may include a permanent or temporary injunction, a restraining order or any other appropriate 
order, including an order for a civil penalty of up to one thousand dollars ($1,000) for each violation 
not to exceed a total of twenty thousand dollars ($20,000). 
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History: Laws 19965, ch. 153, § 19; 2019, ch. 262, § 11; of Section 1-19-35 NMSA 1978, the matter shall not be 
2021, ch. 109, § 4. referred". 

_The 2021 amendment, effective July 1, 2021, required The 2019 amendment, affective July 1, 2019, in- 
the secretary of state, after exhausting efforts in seeking creased the penalty for vidlations of the Campaign 
voluntary compliance, to refer violations of the Campaign Reporting Act to not more than one thousand dollars 
Reporting Act to the state ethics commission for enforce- ($1,000) for each violation, not to exceed twenty thou- 
ment, removed a provision allowing the secretary of state sand dollars ($20,000); in Subsection B, after the subsec- 
to refer violations to the attorney general or a district at- tion designation, added "With or without a referral from 
torney for enforcement, provided an exception when the the secretary of state", after "civil penalty of", changed 
secretary of state waives the imposition of a fine, autho- "two hundred fifty dollars ($250)" to "up to one thousand 
rized the state ethics commission to institute a civil action dollars ($1,000)", after "not to exceed", changed "five 
in district court, with or without a referral from the secre- thousand dollars ($5,000)" to "a total of twenty: thou- 
tary of state, for any violation of the Campaign Reporting sand dollars ($20,000)"; in Subsection C, added "With 
Act or to prevent a violation of that act that involves an or without a referral from the secretary of state", after 
unlawful solicitation or the making or acceptance of an “civil penalty of", changed "fifty dollars ($50.00)" to "up 
unlawful contribution, and removed this authority from to one thousand dollars ($1,000)", after. "not to exceed", 
the attorney general and district attorney; changed '"at- changed “five thousand dollars ($5,000)" to "a ante of 
torney general or a district attorney" to "state ethics com- twenty thousand dollars ($20,000)". ' 
mission", throughout; and in Subsection A, after "If the Temporary provisions. — Laws 2019, ch. 262, § 16 
secretary of state", added "exhausts efforts in seeking provided that the secretary of state, in consultation with 
voluntary compliance and", and after "for enforcement”, the attorney general, shall promulgate rules to imple- 
added "provided, however, that if the secretary of state ment the amendatory provisions of this act by August 1, 
waives the imposition of a fine pursuant to Subsection D 2019. 


1-19-34.7. Contribution limitations; candidates; political committees. . 


A. Except as provided in Subsections H through J of this section: 

(1) a person, including a political committee, shall not make a contribution to a candidate, 
including the candidate's campaign committee, or to a political committee in an amount that will 
cause that person's total contributions to the candidate or political committee to exceed five thou- 
sand dollars ($5,000) during a primary election cycle or five thousand dollars ($5,000) during a 
general election cycle; provided that a person may make a contribution attributable to the general 
election cycle during the primary election cycle even though the person has contributed the maxi- 
mum amount allowed for the primary election cycle: 

(a) if that contribution is not used to pay for any expenditure related to the primary 
election; and SOF Eee ee 

(b) ifthe candidate is not on the general election ballot, all contributions made to the 
candidate for the general election are returned to the persons who made the contributions or de- 
posited in the public election fund; and 

(2) a primary election candidate who does not become a candidate on the general election 
ballot shall remain subject to the contribution limits of the primary election cycle and shall not ac- 
cept a contribution from a person who has contributed the maximum allowable amount during the 
primary election cycle to pay for primary election expenditures of the campaign. 

B. A person, including a political committee, shall not make a contribution to a candidate com- 
mittee authorized for the purpose of electing a candidate for governor in an amount that will cause 
that person's total contributions to the committee to exceed two times the limit imposed pursuant 
to Subsection A of this section. | 

C, Except as provided in Subsection K of this section, a person, including a political committee, 
shall not make a contribution to a political party or legislative caucus committee in an amount 
that will cause that person's total contributions to the political party or legislative caucus commit: 
tee to exceed five times the limit imposed pursuant to Subsection A of this section. ~~ 7 

D, All contributions made by a person ‘to a candidate, either directly or indirectly, including 
contributions that are in any way earmarked or otherwise directed through another person toa 
candidate, shall be treated as contributions from the person to that candidate. 

E. A person, including a political committee, shall not knowingly accept or solicit a contri- 
bution, directly or indirectly, including a contribution earmarked or otherwise directed or coor- 
dinated through another person, including a political committee, that violates the contribution 
limits provided for in this section. 
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F. On January 1 after’each general election, the contribution amounts provided in Subsec- 
tion A of this section shall be increased by the percentage of the preceding two calendar years’ 
increase of the consumer price index. for all urban consumers, United States city average for all 
items, published by the United States department of labor. The amount of the increase shall be 
rounded to the nearest multiple of one hundred dollars ($100). The secretary of state shall publish 
by October 1 before each general election the adjusted contribution limits that shall take effect the 
January 1 following general election. 

G. All contributions in excess of the limits imposed by the provisions of this section shall be 
deposited in the public election fund upon a finding by,the secretary of state that the contribution 
limits have been exceeded. 

H. The limitation on contributions toa candidate provided for in Subsection A of this section 
shall not apply to a candidate's own contribution from the candidate's personal funds to the can- 
didate's own campaign. 

I. The limitations on contributions to political committees provided for in Subsection A of this 
section shall not apply to a political committee that makes only independent expenditures or to a 
contribution to a political committee that is deposited in a segregated bank account that may only 
be used to make independent expenditures. 

J. The limitations on contributions to candidates or campaign committees provided for in Sub- 
section A of this section shall not apply to the value of in-kind contributions from a political party 
or legislative caucus committee to a candidate nominated by that party in a general election cycle. 
_K. The limitations on contributions to political parties or legislative caucus committees pro- 
vided for in Subsection C of this section shall not apply to contributions from a campaign commit- 
tee authorized for the purpose of electing a candidate from that party in a primary or general elec- 
tion cycle. For purposes of this subsection, "campaign committee" includes a candidate committee 
regulated by the federal election commission. 

L. The members of a political party in a chamber of the legislature shall not maintain more 
than one legislative caucus committee in each chamber. 


History: Laws. 2009, ch. 68, § 1; 2019, ch. 262, § 12. make "independent expenditures", but if a candidate so- 
Severability. — Laws 2009, ch. 68, § 5 provided that licits contributions to be given to a political committee, 
if any part or application of this act is held invalid, the and the political committee uses contributions to pay for 
remainder or its application to other situations or persons advertisements supporting the candidate's election, then 
shall not be affected. the political committee is not making an "independent 
A political committee that makes contributions to expenditure", but is making a "coordinated expenditure", 
candidates may solicit unlimited contributions from which is prohibited by 1-19-34.7(E) NMSA 1978, 2022 Op. 
allowable persons on behalf of political committees Ethics Comm'n No. 2022-05. 
that only make "independent expenditures". — The The 2019 amendment, effective July 1, 2019, set a flat 
Campaign Reporting Act, §§ 1-19-25 to 1-19-36 NMSA limit on contributions to all candidates and political com- 
1978, limits the amounts persons may contribute to candi- : mittees of $5,000 per election cycle, provided that a primary 
dates, candidates' campaign committees, and political com- election candidate who does not move on to the general 
mittees during primary and general election cycles, and election shall remain subject to the primary election cycle 
further prohibits persons, including political committees, contribution limits and shall not accept a contribution from 
from knowingly soliciting or accepting contributions from a person who has contributed the maximum allowable 
other persons, including political committees, that exceed amount during the primary election cycle to pay for primary 
these limits, § 1-19-34,7(A)(1), (E), but § 1-19-34.7(D) pro- election expenditures, provided that a person, including a 
vides that these limits and prohibitions do not apply to po- political committee, shall not make a contribution to a can- 
litical committees that make "independent expenditures" =  didate committee authorized for the purpose of electing a 
only, and therefore a political committee that only makes candidate for governor in an amount that will cause that 
independent expenditures may indirectly solicit unlimited person's total contributions to the committee to exceed two 
contributions through a political committee that makes times the limit imposed by the section during a primary or 
contributions to candidates, and further, a political commit- a general election cycle, prohibited contributions to a po- 
tee that makes contributions to candidates may solicit un- litical party or legislative caucus committee that will cause 
limited contributions on behalf of a political committee that the contributor's total contributions to the political party or 
only makes independent expenditures. For similar reasons, legislative caucus committee to exceed five times the limit 
an officeholder and a candidate may request third-party imposed by the section during a primary or a general elec- 
donors to contribute at:any amount to a political committee tion cycle, changed the date on which contribution limits 
that only makes independent expenditures. 2022 Op. Eth- ___ are increased, provided that the limitation on contributions 
ics Comm'n No, 2022-05. to candidates or campaign committees do not apply to the 
A candidate may not solicit unlimited contri- value of in-kind contributions from political parties or leg- 
butions for a political committee that makes ex- islative caucus committees to candidates nominated by the 
penditures to support the candidate's election. _ parties in the general election, excluded contributions from 
— The Campaign Reporting Act's prohibitions on fun- candidates or campaign committees from the limitations 
draising do not apply to political committees that only on contributions to political parties or legislative caucus 
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committees, and limited a political party caucus to one leg- 
islative caucus committee in each chamber of the legisla- 
ture; deleted former Subsection A, added new Subsections A 
through C and redesignated former Subsections B through 
F as Subsections D through H, respectively; in Subsection F, 
after "On", deleted "the day" and added "January 1", and af- 
ter "shall take effect the", deleted "day after the" and added 
"January 1"; deleted former Subsection G and added new 
Subsections I through L. 

Temporary provisions. — Laws 2019, ch. 262, § 16 
provided that the secretary of state, in consultation with 
the attorney general, shall promulgate rules to implement 
the amendatory provisions of this act by August 1, 2019. 


ANNOTATIONS 


Contributions by national committees of political 
parties. — The Campaign Reporting Act prohibits the 
national committee of a political party from contributing 


ELECTIONS 


1-19-35 


to its state political party in an amount greater than five 
thousand dollars ($5,000) during a primary election or 
during a general election. 2010 Op. Att'y Gen. No. 10-03. 

Contributions by an individual and through a 
corporation owned by the individual. — The cam- 
paign Reporting Act does not prohibit an individual and 
a corporation controlled by the individual from making 
separate contributions in theirown names up to the limits 
of the act. If, however, instead of separate contributions by 
the individual and the corporation, the individual makes 
a personal contribution and transfers funds to the corpo- 
ration for purposes of making another contribution, the 
act would attribute both contributions to the individual 
for purposes of the act's contribution limits and if the con- 
tributions, in the aggregate exceed the contribution limits 
for either a primary or a general election, the contribu- 
tions would be a violation of the act, even if the violation 
was not intentional. 2010 Op. Att'y Gen. No. 10-03. 


1-19-34.8. State ethics commission; jurisdiction. 


A. The state ethics commission shall Have jurisdiction to investigate and adjudicate a com- 
plaint alleging a civil violation of a provision of the ss i Reporting Act in accordance with 


the provisions of that act. 


B. The secretary of state shall forward complaints it receives alleging violations of the Cam- 
paign Reporting Act to the state ethics commission in accordance with the provisions of the Cam- 


paign Reporting Act and a formalized agreement. 


History: Laws 2019, ch. 86, § 19; 2021, ch. 109, § 5. 

The 2021 amendment, effective July 1, 2021, revised 
duties of the state ethics commission, and removed a 
provision requiring the state ethics commission and the 
secretary of state to make recommendations to the leg- 
islature on any necessary changes to the Campaign Re- 
porting Act; deleted "On and after January 1, 2020" and 
redesignated former Paragraphs A(1) and A(2) as Subsec- 
tions A and B, respectively; in Subsection B, after "The", 


deleted "state ethics commission shall share jurisdiction 
to investigate and adjudicate complaints, or any aspect 
of a complaint, with the secretary of state as formalized 
through an agreement. The", and after "state ethics com- 
mission in accordance with the", added "provisions of the 
Campaign Reporting Act and a formalized"; and deleted 
former Subsection B. 

Effective dates. — Laws 2019, ch. 86, § 41 made Laws 
2019, ch. 86, § 19 effective January 1, 2020. 


1-19-35. Reports and statements; late filing penalty; failure to file. 


A. Except for the report required to be filed and delivered the Thursday prior to the election and 
any supplemental report, as required in Paragraph (5) of Subsection B of Section 1-19-29 NMSA 
1978, if a statement of no activity or a report of expenditures and contributions is not filed or is filed 
after any deadline imposed by the Campaign Reporting Act, the responsible reporting individual or 
political committee shall be liable for and shall pay to the secretary of state fifty dollars ($50.00) per 
day for each regular working day after the time required by the Campaign Reporting Act for the fil- 
ing of statements of no activity or reports of expenditures and contributions until the complete state- 
ment or report is filed, up to a maximum fine as provided in Subsection H of this section. 

B.. If any reporting individual fails to file or files a late report of expenditures and contributions 
due on the Thursday prior to the election, the reporting individual or political committee shall be 
liable and pay to the secretary of state five hundred dollars ($500) for the first working day and fifty 
dollars ($50.00) for each subsequent working day after the time required for the filing of the report 
until the complete report is filed, up to a maximum fine as provided in Subsection H of this section. 

C. Ifa reporting individual fails to file or files a late supplemental report of expenditures and 
contributions as required in Paragraph (5) of Subsection B of Section 1-19-29 NMSA 1978, the 
reporting individual or political committee shall be liable for and pay to the secretary of state a 
penalty equal to the amount of each contribution received or pledged after the Tuesday before the 
election that was not timely filed. 

D. Ifthe secretary of state determines that a reporting individual or political committee fis 
failed to file or has filed a report past the deadline, the secretary of state shall by written notice 
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set forth the violation and the fine that may be imposed and inform the reporting individual that 
the individual has ten working days from the date of the letter to come into voluntary compliance 
and to provide a written explanation, under penalty of perjury, stating any reason why the viola- 
tion occurred. If a timely explanation is filed and the secretary of state determines that good cause 
exists to waive or reduce the imposition of the fine, the secretary of state may by a written notice 
of final action partially or fully waive the imposition of a fine for any late report or statement of 
no activity. A written notice of final action shall be sent by certified mail. The secretary of state 
may file a petition with the court to remit outstanding fines for good cause or refer unpaid fines for 
enforcement under Subsection A of Section 1-19-34.6 NMSA 1978. 

E. All sums collected for the penalty shall be deposited in the state general fund. A report or 
statement of no activity shall be deemed timely filed only if it is received by the secretary of state 
by the date and time prescribed by law. 

F. Any candidate who fails or.refuses to file a report of expenditures and contributions or state- 
ment of no activity or to pay a penalty imposed by the secretary of state as required by the Cam- 

_paign Reporting Act shall not, in addition to any other penalties provided by law: 

(1) have,the candidate's name printed upon the ballot if the violation occurs before and 
through the final date for the withdrawal of candidates; or 

(2) be issued a certificate of nomination or election, if the violation occurs after the final 
date for withdrawal of candidates or after the election, until the candidate satisfies all reporting 
requirements of the Campaign Reporting Act and pays all penalties owed. 

G.. Any candidate:who loses an election and who failed or refused to file a report of expendi- 
tures and contributions or a statement of no activity or to pay a penalty imposed by the secretary 
of state as required by the Campaign Reporting Act shall not be, in addition to any other penalties 
provided by law, permitted to file a declaration of candidacy or nominating petition for any future 
election until the candidate satisfies all reporting requirements of that act and pays all penalties 
owed. ' 

H. The maximum. cumulative ov aii for each report for which fines are pansaanria in accor- 
dance with Subsections A and B of this section are as follows: . 

(1) ‘five thousand dollars ($5,000) for statewide candidate committees and political com- 
mittees; os 
(2) two thodandt five hundred dollars ($2, 500) for legislative: district judge: district attor- 
ney and public education commission candidate committees; 

(8) one thousand dollars ($1,000) for county candidate committees running. ina county 
designated as class A; and 

(4) five hundred dollars ($500) for all other non-class A county candidate committees. 


History: 1978 Comp., § 1-19-35, enacted by Laws election, and subject to the provisions of Section 1-19-34,4 
1979, ch. 360, § 11; 1981, ch. 331, § 11; 1993, ch. 46, NMSA 1978", after "report of expenditures and contribu- 
§ 16; 1994, ch, 86, § 33 1995, ch. 153), § 16; 1997, ch. 12, tions", deleted "contains false or incomplete.information" 
§ 2; 1997, ch. 112, § 5; 2009, ch. 67, § 6; 2019, ch, 262, and added "is not filed", after "political committee", deleted 
§ 13; 2021, ch. 109, § 6. ~ "in addition to any other penalties or remedies prescribed 

Cross references. — For penalty for filing false report, by the Election Code", and after "up to a maximum", de- 
see 1-19-36 NMSA 1978. leted "of five thousand dollars ($5,000)" and added "fine as 

For election offenses and penalties in general, see 1-20-1 provided in Subsection H of this section"; in Subsection B, 
NMSA 1978 et seq. after "reporting individual", added "fails to file or", after 

The 2021 amendment, effective July 1, 2021, changed "files a", deleted "false, intentionally incomplete or", and 
the maximum fines for not filing statements of no activity after "up to a maximum", deleted "of five thousand dollars 
or reports of expenditures and contributions or for filing ($5,000)" and added "fine as provided in Subsection H of 
these reports after the imposed deadline, required the sec- ‘this section"; added a new Subsection D and redesignated 
retary of state to notify reporting individuals or political former Subsections D through F as Subsections E through 
committees when they are violation of filing provisions G, respectively; and added Subsection H. 
and to inform the reporting individual that the individual The 2019 amendment, effective July 1, 2019, made 
has ten working days from the date of the letter to come certain technical changes to the section; in Subsection D, 
into voluntary compliance and to provide a written expla- after "statement of", deleted "exception" and added "no ac- 
nation stating the reason why the violation occurred, and tivity", and after "received by the", deleted "proper filing 
authorized the secretary of state to waive the imposition officer" and added "secretary of state", 
of a fine for any late report or statement of no activity Temporary provisions. — Laws 2019, ch, 262, 
upon a showing of good cause; in Subsection A, after "Sec- § 16 provided that the secretary of state, in consulta- 
tion 1-19-29 NMSA 1978", deleted "that is due prior to the tion with the attorney general, shall promulgate rules 
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to implement the amendatory provisions of this act by 
August 1, 2019. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, changed "Paragraph (2)" to "Paragraph (5)" and 
after "statement of", changed "exception" to "no activity"; 
in Subsection .C, changed "Paragraph (2)" to "Paragraph 
(5)"; and in Subsection E, changed "exception" to "no ac- 
tivity". 

The 1997 amendment, effective June 20, 1997, in Sub- 
sections A and B, substituted-"Thursday" for "Friday"; and 
in Subsection F, substituted "that act" for "the Campaign 
Reporting Act". 


1-19-36. Criminal penalties. 


ELECTIONS 


1-19-37 


The 1995 amendment, effective June 16, 1995, in- 
serted "and statements" following "reports" in the section 
heading, rewrote Subsections A and B, added Subsection 
C, redesignated former Subsections C through E as Sub- 
sections D through F and rewrote those Subsections. 

The 1994 amendment, effective May 18, 1994, deleted 
"final" preceding "report" near the beginning of Subsec- 
tion A. 

The 1993 amen dnient; effective July 1, 1993, rewrote 
this section to the extent that a detailed comparison is im- 
practicable, 

| 
} 


A. Any person who knowingly and willfully violates any provision of the Campaign Reporting 
Act is guilty of a misdemeanor and shall be punished by a fine of not more than one thousand dol- 
lars ($1,000) or by imprisonment for not more than one year or both. 

B. The Campaign Reporting Act may be enforced by the attorney general or the district attor- 
ney in the county where the candidate resides, where a political committee has its principal place 


of business or where the violation occurred. 


History: 1978 Comp., § 1-19-36, enacted by Laws 
1979, ch. 360, § 12; 1993, ch. 46, § 17; 1995, ch. 153, 
§ 17; 2019, ch. 262, § 14; 2021, ch.'109, § 7. 

Cross references. — For penalty for late filing or r fail- 
ure to file, see 1-19-35 NMSA 1978. 

For election offenses and penalties in general, see 1-20-1 
NMSA 1978 et seq. 

The 2021 amendment, effective July 1, 2021, in the 
section heading, added "Criminal!" preceding "penalties". 

The 2019 amendment, effective July 1, 2019, revised 
the section heading; in the section heading, after "penal- 
ties", deleted "criminal enforcement", 

Temporary provisions. — Laws 2019, ch. 262, § 16 
provided that the secretary of state, in consultation with 
the attorney general, shall promulgate rules to implement 
the amendatory provisions of this act by August 1, 2019. 

The 1995 amendment, effective June 16, 1995, added 


"criminal" in the section heading and substituted "provi-' 


sion" for "of the provisions" in Subsection A. 


1-19-37. Applicability. 


The 1993 amendment, effective July 1, 1993, inserted 
"enforcement" in the section heading and rewrote this sec- 
tion to the extent that a detailed comparison is impracti- 
cable. 


ANNOTATIONS 


Intent is required for a violation of the Campaign 
Reporting Act. — Persons who make contributions in 
excess of the various contribution limits in the Campaign 
Reporting Act are subject to criminal penalties and sanc- 
tions if they knowingly and willfully violated the limita- 
tions on campaign contributions,.2010 Op. Att'y Gen. 
No. 10-03. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 26 Am. 
Jur, 2d Elections § 379. 

29 C.J.S, Elections. § 329. 


The provisions of the Campaign Reporting Act [1-19-25 to 1-19-36 NMSA 1978] do not apply to 
any candidate subject to the provisions of the federal law pertaining to campaign Rgcuinoa and 


finance, 


History: Laws 1979, ch. 360, § 14. 


ARTICLE 19A 


Voter Action 


Sec. 
1-19A-1. Short title. 
1-19A-2. Definitions. 


Sec. 
1-19A-8. Terms of participation; declaration of intent. 
1-19A-4, Qualifying contributions. 
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1-19A-1 VOTER ACTION 1-19A-2 


Sec. Sec. 

1-19A-4.1, Allowable contributions, 1-19A-11. Determination of fund amount. 

1-19A-5. Repealed. 1-19A-12. Timing of fund distribution. 

1-19A-6. Certification. 1-19A-13. Amount of fund distribution. 

1-19A-7, Guidelines and restrictions for contributions t 1-19A-14. Repealed. 
and expenditures of certified candidates. 1-19A-15. Administration; secretary of state; duties. 

1-19A-8. Political party expenditures; contributions to 1-19A-15.1. State ethics commission; jurisdiction. 
certified candidates. 1-19A-16. Appeals. 

1-19A-9. Candidate reporting requirements. 1-19A-17, Penalties. 


1-19A-10. Public election fund; creation; use. 


Chapter 1, Article 19A NMSA 1978 may be cited as the "Voter Action Act". 


History: Laws 2008, ch. 14, § 1; 2019, ch. 175, § 1. The 2019 amendment, effective July 1, 2019, changed 
"Section 1 through 17 of this act" to "Chapter 1, Article 
194A NMSA 1978". 


1-19A-2. Definitions. 


As used in the Voter Action Act: 

A. "applicant candidate" means a candidate who is running for a covered office and who is 
seeking to be a certified candidate in a primary or general election; 

B. "certified candidate" means a candidate running for a covered office who chooses to obtain 
financing pursuant to the Voter Action Act and is certified as a Voter Action Act candidate; 

C...."contested" means there are more candidates for a position than the number to be.elected 
to that position; 
- D. "contribution" means a gift, subscription, loan, advance or deposit of money or other thing 
of value, including the estimated value of an in-kind contribution, that is made or received for the 
purpose of supporting or opposing the nomination for election or election of a candidate for public 
office, including payment of a debt incurred in an election campaign and also including a coordi- 
nated expenditure, but "contribution" does not include: 

(1) a qualifying contribution; 

(2) the value of services provided without compensation or unreimbursed travel or other 
personal expenses of individuals who volunteer a portion or all of their time on behalf of a candi- 
date; or . 
(3) the value of the incidental use of the candidate's personal property, home or business 
office for campaign purposes; . 

E. "coordinated expenditure" means an expenditure that is made: 

(1) bya person other than a candidate or campaign committee; 

(2) at the request or suggestion of, or in cooperation, consultation or concert with, a can- 
didate, campaign committee or political party or any agent or representative of such a candidate, 
campaign committee or political party; and 

(3) . for the purpose of: 

(a) supporting or opposing the nomination or election of a candidate; or 
(b) paying for an advertisement that refers to a clearly identified candidate and that 
is published and disseminated to the relevant electorate in New Mexico within thirty days before 
the primary election or sixty days before the general election in which the candidate is on the bal- 
lot; 
F. "covered office" means any office of the judicial department subject to statewide elections 
and the office of district judge; 
G. "expenditure" means a payment, transfer or distribution of, or a promise to pay, transfer or 
distribute, any money or other thing of value for the purpose of supporting or opposing the nomi- 
nation or election of a candidate; 


311 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-19A-3 ELECTIONS 1-19A-3 


H. "fund" means the public election fund; 

I, "qualifying contribution" means a adifteion of five dollars ($5.00) in the form of cash, a check, 
a money order or an electronic form of payment, as prescribed by the SoGRRLAXY, and payable to the 
fund in support of an applicant candidate that is: 

(1) made by a voter who is eligible to vote for the covered office that the applicant candi- 
date is seeking; 

(2) made during the designated adalifying period and obtained dhsheiingh efforts made with 
the knowledge and approval of the applicant candidate; and — 

(3) acknowledged by a receipt that identifies the contributor's name and residential ad- 
dress on forms provided by the bureau of elections and that is signed by the eontributor, one copy 
of which is attached to the list of contributors and sent to the bureau of rae 

J. "qualifying period” means: 

(1) for candidates who are seeking public financing for a primary election or for both a 
primary and a general election, the period beginning October 1 immediately preceding the election 
year and ending at 5:00 p.m. on the third Tuesday of March of the election year; and 

(2) for candidates who are seeking public financing only for a general election, the period 
beginning January 1 of the election year and ending that year at 5:00 p.m. on the twenty-third day 
following the primary election for the office for which the candidate is running; and’ ~ 

K. "secretary" means the secretary of state or the office of the secretary of state. 


History: Laws 2008, ch. 14, § 2; 2007 (1st S.S.), ch. 2, J as Subsections I through K, respectively; in Subsection 
§ 1; 2019, ch. 175, § 2; 2020, ch. 9, § 10; 2021, ch. 57, § 1. I, deleted "or a check or money order" and added "a check, 
Repeals. — Laws 2021, ch, 57, § 5, effective June 18, a money order or an electronic form of payment as pre- 
2021, repealed Laws 2020, ch. 9, 8g 10 through 13, which scribed by the secretary, and", and in Paragraph I(1), after 
would have become effective January 1, 2023. "made by a", deleted "registered"; in Subsection J, Para- 
The 2021 amendment, effective June 18, 2021, in- graph J(1), after "for", deleted "major party applicant can- 
cluded the office of district judge within the definition of didates for covered offices" and added "candidates who are 
"covered office", and removed the office of public regula- seeking public financing for a primary election or for both 
tion commissioner from the definition of "covered office", a primary and a general election", in Paragraph J(2), after 
as that term is used in the Voter Action Act; and in Sub- "for", deleted "independent and minor party", after "can- 
section F, after "office of’, deleted "public regulation com- didates", added "who are seeking public financing only for 
missioner" and added "district judge". a general election", after "beginning", deleted "February" 
The 2019 amendment, effective July 1, 2019, defined and added "January", and after "5:00 p.m. on the", deleted 
"contribution", "coordinated expenditure", and "expendi- "filing date for independent or minor party candidates" 
ture", and revised and removed certain defined terms, as and added "twenty-third day following the primary elec- 
used in the Voter Action Act; in Subsection C, deleted "con- tion"; and deleted former Subsection K, which defined 
tested election" and added "contested", and after "means", "geod money". 
deleted "an election in which"; added new Subsections D The 2007 amendment, effective June 28, 2007, added 
and E and redesignated former Subsection D as Subsec- "any office of the judicial department subject to statewide 
tion F; deleted former Subsection E, which defined. "elec- elections" to the definition of “covered office"; changed 
tion cycle"; added a new Subsection G and redesignated "public regulation commissioner" to "covered offices" in 
former Subsection F as Subsection H; deleted former Sub- the definition of Raat ag period"; and deleted the defi- 
section G and redesignated former Subsections H through nition of "total vote". 


1-19A-3. Terms of participation; ASeraHOd of intent. 


A. A person choosing to obtain financing pursuant to the Voter Action Act shall firat file with 
the secretary a declaration of intent to participate in that act as an applicant candidate for a 
stated covered office. The declaration of intent shall be filed with the secretary prior to or during 
the qualifying period according to forms and procedures developed by the secretary. 

B. To become an applicant candidate and participate in the Voter Action Act, a person shall 
submit a declaration of intent prior to collecting any qualifying contributions or other contribu- 
tions and make explicit in the declaration that the candidate has complied with and will continue 
to comply with that act's contribution and expenditure limits and all other PES set forth 
in that act and rules issued by the secretary. 

C. Except as provided in Subsection D of this section, a person shall not be eligible to es 
an applicant candidate if the person has accepted contributions totaling more than one hundred 
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dollars ($100) from any one contributor during the election cycle in which the person is running 
for office. 

»D. A person who has accepted contributions of more than one hundred dollars ($100) from any 
one contributor during'the election cycle in which the person decides to run for a covered office is 
still eligible to become an applicant candidate if: 

(1) the contributions were for a candidacy for an office other thei a covered office and no 
money was raised for or expended on any campaign-related activity for a covered office during the 
time those contributions were made; 

(2) the person does not‘solicit or accept contributions for a candidacy for an office other 
than a covered office or for the purpose of supporting or opposing a ballot measure or another can- 
didate after the person declares candidacy for a covered office or becomes an applicant candidate; 

(3) the person places all campaign account money that was collected before the person 
became an applicant candidate in a segregated bank account and does not transfer any money into 
or out of that account for the duration of the person's campaign for a covered office; and 

(4) the person agrees that, if elected to the covered office, the person will transfer all money 
in the campaign account to the fund. 


History: Laws 2003, ch. 14, § 3; 2019, ch. 175, § 3. "accepted contributions totaling", deleted "five, hundred 

The 2019 amendment, effective July 1, 2019, provided dollars ($500) or more or made expenditures totaling five 
that a person who accepts contributions totaling more hundred dollars ($500) or more between the beginning of 
than $100 from any one contributor during the election the qualifying period and filing a declaration of intent" 
cycle in which the person is running for office may still be and added "more than one hundred dollars ($100) from 
eligible to become an applicant for public financing if the any one contributor during the election cycle in which the 
person meets the specified criteria; in Subséction C,added' + person is running for office."; and added Subsection D. 


"Except as provided in Subsection D of this section", after 


1-19A-4. Qualifying contributions. 


A. Applicant-candidates shall obtain qualifying contributions as follows: 
(1) for all statewide judicial elective offices, the number of que ane onthibutions equal 
to one-tenth percent of the number of voters in the state; and 
_ (2) for the office of district judge: 
(a) four hundred qualifying contributions in a district with four hundred ce ioe or 
more voters; 
‘(b) ‘three hundred qualifying contributions in a district with two WEL thousand or 
more but fewer than four hundred thousand voters; 
(ec) two hundred qualifying contributions in a district with one ndiaeea thousand or 
more but fewer than two hundred thousand voters; and 
(d) ‘one hundred qualifying ephiumbacions in a district with fewer than one hundred 
thousand voters. 

'B. Applicant candidates may accept qualifying contributions from persons who become reg- 
istered within the statutory time frame that would enable those persons to vote in the primary 
election. 

C. Voters registered as independent are not excluded from making qualifying contributions but 
shall be registered within the statutory time frame as independent. 

D. A payment, gift or sash of value shall not be given in.exchange for a qualifying contri- 
bution. 


History: Laws 2003, ch. 14, § 4; 2007 (1st S.S.), ch. 2, qualifying contributions equal to one-tenth percent of 


§ 2; 2020, ch. 9, § 11; 2021, ch. 57, § 2. the number of voters in the district of the office for which 
Repeals, — Laws 2021, ch. 57, 8.5, effective June 18, the candidate is running" and added."district judge", and 
2021, repealed Laws 2020, ch. 9, §§ 10 through 13, which added Subparagraphs A(2)(a) through A(2)(d); and in Sub- 
would have become effective January 1, 2023, section D, deleted "No" and added."A", and after "shall", 
The 2021 amendment, effective June 18, 2021, pre- added "not". 
scribed. qualifying contribution amounts for the office of The 2007 amendment, effective June 28, 2007, 
district judge, removed references to the office of public amended Subsection A to change the required number of 
regulation commissioner, and made technical corrections; registered voters from one-quarter percent to one-tenth of 
in Subsection A, Paragraph A(2), after "for the office of", one percent. 


deleted "public regulation commissioner, the number of 
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1-19A-4.1. Allowable contributions. 


A. An applicant candidate may collect. contributions during the sixty days immediately preced- 
ing the qualifying period and throughout the qualifying period from qualified electors registered 
to vote in the state. An applicant candidate shall not accept contributions from any other source. 

B. A certified candidate may collect contributions from. qualified electors registered to vote in 
the state. A certified candidate shall not accept contributions from any other source, except as al- _ 
lowed pursuant to Section 1-19A-8 NMSA 1978. 

C. Total contributions from a qualified elector to a candidate, shall not exceed one hundred dol- 
lars ($100) per election.cycle. 


History: Laws 2019, ch. 175, § 8. _.-Bifffective dates. — Laws 2019, ch. 175, § 12 made 
_ Laws 2019, ch. 175, § 8 effective July 1, 2019. 


1-19A-5. Repealed. 


Repeals. — Laws 2019, ch. 175, § 11 repealed 1-19A-5 of former section, see the 2018 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 2003, ch. 14, § 5, relat- Source.com. 
ing to seed money, effective July 1, 2019. For provisions 


1-19A-6. Certification. 


A. Upon receipt of a final submittal of qualifying contributions by an applicant candidate, the 
secretary shall determine from the applicant candidate's statement whether the applicant candi- 
date has: 

(1) signed and filed a declaration of intent to obtain financing pursuant to the Voter Action 
Act in accordance with the requirements of that act; 

(2) collected and submitted the appropriate number of qualifying contributions after filing 
a declaration of intent; 

(3) met the qualifications to be a candidate pursuant to other applicable state election law; 

(4) complied with contribution and expenditure restrictions; and 

(5) otherwise met the requirements for obtaining financing pursuant to the Voter Action 
Act. 

B. The secretary shall certify applicant candidates complying with the requirements of this 
section as certified candidates as soon as possible and no later than ten days after final submittal 
of qualifying contributions and certification as a candidate pursuant to other applicable state elec- 
tion law. 

C. Acertified candidate shall comply with all requirements of the Voter veers Act after certifi- 
cation and throughout the primary election and general election cycles. A certified candidate who 
accepts public, campaign finance funds for the primary election shall comply with all the require- 
ments of the Voter Action Act for the remainder of the election cycle in question, even if the certi- 
fied candidate decides not to accept such funds for the general election. 


History: Laws 2008, ch. 14, § 6; 2019, ch. 175, § 4. A, added."from the applicant candidate's statement", in 

The 2019 amendment, effective July 1, 2019, revised Paragraph A(2), added "collected and", and after "qualify- 
the process for certifying candidates by requiring the sec- ing contributions", added "after filing a declaration of in- 
retary of state to determine whether an applicant candi- tent", in Paragraph A(3), deleted "qualified as" and added 
date has met the requirements for certification from the "met the qualifications", and in Paragraph A(4), deleted 
applicant candidate's signed statement; in Subsection "seed money". 


1-19A-7. Guidelines and restrictions for contributions to and 
expenditures of certified candidates. 


A. All money distributed to a certified candidate shall be used only for that candidate's 
campaign-related purposes in the election in which the money was distributed. 
B. Money from the fund received by a candidate shall not be used for: 
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(1) the candidate's personal living expenses or compensation to the candidate or the can- 
didate's spouse, children or stepchildren; 

(2) acontribution to another campaign of the candidate or a eornicnt to retire debt from 
another such campaign; 

(3) a contribution to ies campaign of another candidate or to a political party or political 
committee or to a campaign supporting or opposing a ballot proposition; 

(4) an expenditure supporting the election of another candidate or the passage or defeat 
of a ballot proposition or the defeat of any candidate other than an opponent of the'certified candi- 
date; provided that a certified sige may purchase joint ade Sr apergenivs or services with other 
certified candidates; 

(5) payment of a fine levied by a court or the secretary; or 

(6) a gift or transfer for which compensating value is not received. 

C. <Acertified candidate shall return to the fund any amount that is unspent or unencumbered 
at the time that person ceases to be a candidate before a primary or general election for which the 
fund money was distributed. 

D. A certified candidate shall limit total campaign expenditures to the amount of money dis- 
tributed to that candidate from the fund, money received from a political party pursuant to Sec- 
tion 1-19A-8 NMSA 1978 and contributions collected pursuant to Section 8 of this 2019 act. A 
certified candidate shall not accept contributions from any other source except the certified can- 
didate's political party, as specified in Section 1-19A-8 NMSA 1978 and contributions collected 
pursuant to Section 8 of this 2019 act. | 

E. A certified candidate who does not remain a candidate in the general election shall, within 
thirty days after the primary election, transfer to the secretary for deposit in the fund any amount 
received from the fund, from a political party pursuant to Section 1-19A-8 NMSA 1978 or from 
private contributors pursuant to Section 8 of this 2019 act that remains unspent or unencumbered 
by the date of the primary election: 

F. Acertified candidate shall, within thirty days after the general election, transfer to the sec- 
retary for deposit in the fund any amount received from the fund, from a political party pursuant 
to Section 1-19A-8 NMSA 1978 or from private contributors pursuant to Section 8 of this 2019 act 
that remains unspent or unencumbered by the date of the general election. 

G. Ifa certified candidate ceases to be a certified candidate for any reason, the previously 
certified candidate or candidate's campaign committee shall, within thirty days thereafter, trans- 
fer to the secretary for deposit in the fund any amount received from the fund, from a political 
party pursuant to Section 1-19A-8 NMSA. 1978 or from private contributors pursuant to Section 8 
[1-19A-4.1 NMSA 1978] of this 2019 act that remains unspent or unencumbered by the date the 
candidate ceases to be a certified candidate. 


History: Laws 2008, ch. 14, § 7; 2007 (1st S.S.), ch. 2, added "who does not remain a candidate in the general 


§ 4; 2019, ch. 175, § 5. election", after "shall", deleted "return to the secretary", 

The 2019 amendment, effective July 1, 2019, added after "primary election", deleted "any amount that is" 
restrictions on the use of campaign funds, restricted to- and added "transfer to the secretary for deposit in the 
tal campaign expenditures to the amount received from fund any amount received from the fund, from a politi- 
political parties under Section 1-19A-8 and allowable cal party pursuant to Section 1-19A-8 NMSA 1978 or 
contributions, in addition to money distributed from the from private contributors pursuant to Section 8 of this 
public election fund, and required candidates to return 2019 act that remains", and after "primary election", 
any unspent amounts to the public election fund; in deleted "for direct deposit into the fund"; in Subsec- 
Subsection A, after "shall be used", added "only"; added tion F, after "certified-candidate shall", deleted "return 
a new Subsection B and redesignated former Subsec- to the secretary", after "general election"; deleted "any 
tions B through E as Subsections C through FE, respec: amount that is" and added "transfer to the secretary 
tively; in Subsection D, after "campaign expenditures" for deposit in the fund any amount received from the 
deleted "and debts", and added "money received from a fund, from a political party pursuant to Section 1-19A-8 
political party pursuant to Section 1-19A-8 NMSA 1978 NMSA 1978 or from private contributors pursuant to 
and contributions collected pursuant to Section 8 of this Section 8 of this 2019 act that remains", and after "gen- 
2019 act", and added "and contributions collected pur- eral election", deleted "for direct deposit into the fund"; 
suant to Section 8 of this 2019 act"; in Subsection ‘E, and added Subsection G. 
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1-19A-8. Political party expenditures; contributions to certified 
candidates. | 


A. A certified candidate may accept monetary or in-kind contributions from a political party; 
provided that the aggregate amount of such contributions from all political party committees com- 
bined does not exceed the equivalent of ten percent of the value of that candidate's aggregate 
public financing per election cycle. 

B. All in-kind contributions from a political party: distributed to certified candidates shall be 
used for campaign-related purposes. 

C. Nothing in this section shall prevent political party funds from being used for general op- 
erating expenses of the party; conventions; nominating and endorsing candidates; identifying, re- 
searching and developing the party's position on issues; party platform activities; noncandidate- 
specific voter registration; noncandidate-specific get-out-the-vote drives; travel expenses for 
noncandidate party leaders and staff; and other noncandidate-specific party building. activities. 


History: Laws 2008, ch. 14, § 8. Effective dates. — Laws 2003, ch. 14, § 23 made the 


act effective July 1, 2003. 


1-19A-9. Candidate reporting requirements. 


A. The secretary shall publish guidelines outlining permissible campaign-related expenditures 
and penalties for violations of the Voter Action Act by September 1, 2019. 

B. Applicant candidates shall file a report listing contributions and expenditures. Bi 6 their 
application for certification. 

C. Applicant candidates shall file qualifying contributions with the secretary during the 
qualifying period according to procedures developed by the secretary. In developing these proce- 
dures, the secretary shall use existing campaign reporting procedures and deadlines whenever 
practical. 

D. Certified candidates shall report all contributions and expenditures according to the cam- 
paign reporting schedule specified in the Campaign Reporting Act [1-19-25 through 1-19-36 NMSA 
1978]. 


History: Laws 2008, ch. 14, § 9; 2019, ch. 175; § 6. 

The 2019 amendment, effective July 1, 2019, required 
the secretary of state to publish guidelines outlining pen- 
alties for violations of the Voter Action Act, and removed 
certain reporting requirements; in Subsection A, added 


deleted "seed money"; in Subsection D, after "shall report", 
added “all contributions and", after "campaign report- 
ing", deleted "requirements" and added "schedule", and 
after "specified in the", deleted "Election Code" and added 
"Campaign Reporting Act"; and deleted former Subsec- 


"and penalties for violations of the Voter Action Act by tions E and F, which specified certain reporting require- 
September 1, 2019"; in Subsection B, after "report listing", ments, 


1-19A-10. Public election fund; creation; use. 


A. There is created in the state treasury the "public election fund" solely for the purposes of: 

(1) financing the election campaigns of certified candidates for covered offices; 

(2) paying administrative and enforcement costs of the Voter Action Act; and 

(3) carrying out all other specified provisions of the Voter Action Act. 

B. The state treasurer shall invest the funds as other state funds are invested, and all income 
derived from the fund shall be credited directly to the fund. Remaining balances at the end of a 
fiscal year shall remain in the fund and not revert to the general fund. 

C.. Money received from the following sources shall be deposited directly into the fund: 

(1) qualifying contributions that have been submitted to the secretary; 

(2) any recurring balance of unspent fund money distributed to a certified candidate who 
does not remain a candidate through the primary or general election period for which the money 
was distributed; 

(3) money that remains unspent or unencumbered by a certified candidate following the 
date of the primary election; 
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(4) money that remains unspent or unencumbered by a certified candidate following the 
date of the general election; 

(5)) unspent contributions to a candidate; 

(6) money distributed to the fund from funds received pursuant to the Uniform Unclaimed 
Property Act (1995) [Chapter 7, Article 8A NMSA 1978]; and ) 

(7) money appropriated by the legislature or as otherwise provided by law. 


History: Laws 2003, ch. 14, § 10; 2007 (1st S.S.), ch. The 2014 amendment, effective July 1, 2014, elimi- 
2, § 5; 2014, ch. 2, § 1; 2019, ch. 175, § 7; 2020, ch. 9, nated a distribution from the insurance premium tax to 
§ 12; 2021, ch. 57, § 3. the public regulation commission elections subaccount 

Repeals. — Laws 2021, ch. 57, § 5, effective June 18, in the public election fund; in Subsection E, in the ini- 
2021, repealed Laws 2020, ch. 9, §§ 10 through 18, which tial paragraph, deleted "Three hundred thousand dollars 
would have become effective January 1, 2023. ($300,000)" and added" Two hundred thousand dollars 

The 2021 amendment, effective June 18, 2021, re- ($200,000)" and in Subsection E, deleted Paragraph (3) 
moved provisions related to establishing a subaccount in which ‘provided for the deposit of one hundred thousand 
the public election fund and amounts to be deposited in dollars from the insurance premium tax collected pursu- 
the subaccount; and deleted Subsections D and E. ant to Section 59A-6-2 NMSA 1978 in the subaccount for 

The 2019 amendment, effective July 1, 2019, revised public regulation commission elections. 
the list of funds received that must be deposited directly The 2007 amendment, effective June 28, 2007, added 
into the public election fund; and in Subsection C, Para- Paragraph (6) of Subsection C; added Subsection D; and 
graph C(5), after "unspent", deleted "seed money that in Subsection E, provided for the deposit of listed funds 
cannot be used for any other purpose" and added "contri- in the subaccount for public regulation commission elec- 


butions to a candidate", and in Paragraph C(7), after "leg- tions. 
islature", added "or otherwise provided by law". 


1-19A-11. Determination of fund amount. 


A. By January 1, 2007, and every two years thereafter, the secretary shall prepare and provide 
to the legislature a report documenting, evaluating and making recommendations relating to the 
administration, implementation and enforcement of the Voter Action Act. 

B. Inthe report, the secretary shall set out the revenues received to date, the expected costs to 
the fund for the next election cycle and the amount of the annual appropriation from the legisla- 
ture that will be required to meet this need. 


History: Laws 2008, ch. 14, § 11. Effective dates. — Laws 2003, ch, 14, § 23 made the 
act effective July 1, 2003. 


1-19A-12. Timing of fund distribution. 


A. Beginning with the election cycle that ends with the general election in 2006, the secretary 
shall distribute money from the fund to certified candidates. 

B. Fora primary election certified candidate, the secretary shall distribute the amount due to 
that certified candidate for that covered office within one week of certification. 

C. For a candidate.certified for the general election, the secretary shall distribute the amount 
due to that certified candidate for that covered office within one week after the primary election or, 
for a minor party or independent candidate, within one week after certification of the candidate. 


History: Laws 2008, ch. 14, § 12. Effective dates. — Laws 2003, ch. 14, § 23 made the 
act effective July 1, 2003. 


1-19A-13. Amount of fund distribution. 


A. By September 1 of each odd-numbered year, the secretary shall determine the amount of 
money to be distributed to each certified candidate for the election cycle ending with the next gen- 
eral election, based on the type of election and the provisions of Subsections B through G of this 
section. 

B. For contested primary elections, the amount of money to be distributed to a certified candi- 
date is equal to the following: 
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(1). for the office of district judge, for each voter of the candidate's party’ in the district of 
the office for which the candidate is running: 

(a) fifteen cents ($.15) in a district with four hundred thousand or more voters; 

(b). twenty-five cents ($.25) in a district with two hundred-thousand or more but fewer 
than four hundred thousand voters; 

(c) forty cents ($.40) in a district wre one hundred thousand or more but fewer than 
two hundred thousand voters; and 

(d) fifty-five cents ($.55) ina district with fewer than one hundred thousand voters; 
and 

(2) for the office of justice of the supreme court. or, judge of the court of appeals, fifteen 

cents ($.15) for each voter of the candidate's party in the state, 

C. For uncontested primary elections in which another candidate has filed a ameraratidiy of 
candidacy for nomination in another party's primary for the same office and that candidate's pri- 
mary is contested, the amount of money to be distributed to a certified candidate is equal to twenty 
percent of the amount specified in Subsection B of this section. 

D. For uncontested primary elections in which another candidate has filed a declaration of can- 
didacy for nomination in another party's primary for the same office, but no primary for the office 
is contested, the amount of money to be distributed to a certified candidate is equal to the average 
of the amount each candidate would receive pursuant to Subsection B of this section. 

E. For contested general elections, the amount of money to be distributed to a certified candi- 
date is equal to the following: 

(1) for the office of district judge, for each voter in the district. of the office for which the 
candidate is running: ; 
(a) fifteen cents ($.15) in a district with four hundred thousand or more voters; 
(b) -twenty-five cents ($.25) in a district with two hundred thousand or more but fewer 
than four hundred thousand voters; 
(c), forty cents ($.40) in a district with one hundred qinwatred or more but fewer than 
two hundred thousand voters; and 
(d) fifty-five cents ($.55) in a district with fewer than one Hanidree thousand voters; 
and 
(2) for the office of justice of the supreme court or judge of the ‘court of appeals, fifteen 
cents ($.15) for each voter in the state. 

-F. Ifa general election race that is initially uncontested later becomes contested because of the 
qualification of a candidate for that race, an amount of money shall be distributed to the certified 
candidate to make that candidate's distribution amount equal to the amount distributed pursuant 
to Subsection E of this section. 

G. Once the certification for candidates for the primary election has been completed, the sec- 
retary shall calculate the total amount of money to be distributed in the primary election cycle, 
based on the number of certified candidates and the’allocations specified in this section. The sec- 
retary shall also prepare an estimate of the total amount of money that might be distributed in 
the general election cycle. If the total amount to be distributed in the primary election cycle and 
the estimated total amount to be distributed in the general election cycle taken together exceed 
the amount expected to be available in the fund, the secretary shall allocate the amount available 
between the primary and general election cycles. This allocation shall be based on the ratio of the 
two total amounts. 

H. If the allocation specified in Subsection G of this section is greater than the total amount 
available for distribution, then the amounts to bée distributed to individual candidates, specified in 
Subsections B through F of this section, shall each be reduced by the same percentage as the re- 
duction by which the total amount needed has been reduced relative to the total amount available. 

I. At least every two years, the secretary shall evaluate and modify as necessary the dollar 
values originally determined by Subsections B through F of this section and shall increase the 
amounts by the percentage of the preceding two calendar years' increase of the consumer price 
index for all urban consumers, United States city average for all items, published by the United 
States department of labor. 
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J. No money shall be distributed: to candidates in judicial retention elections, and except as 
provided in Subsections C, D and F of this section, no money shall be distributed to a candidate in 


an uncontested election. 


History: Laws 2003, ch. 14, § 13; 2007 (1st S.S.), ch. 
2, § 6; 2019, ch. 175, § 9; 2020, ch. 9, §.13; 2021, ch. 57, 
§4 

Repeals. — Laws 2021, ch. 57, § 5, effective June 18, 
2021, repealed Laws 2020, ch. 9, §§ 10 through 18, which 
would have become effective January 1, 2023, 

The 2021 amendment, effective June 18, 2021, 
prescribed distribution amounts from the public elec: 
tion fund to each certified candidate based on the type 
of election; in Subsection B, Paragraph B(1), after "for 
the office of', deleted "public regulation commissioner, 
twenty-five cents ($.25)" and added "district judge", and 
added Subparagraphs B(1)(a) through B(1)(d), and in 
Paragraph B(2), after "supreme court", deleted "and" 
and added "or"; and in Subsection E, Paragraph E(1), 
after "for the office of", deleted "public regulation com- 
missioner, twenty-five cents ($.25)" and added "district 
judge", and added Subparagraphs E(1)(a) through E(1) 
(d), and in Paragraph H(2), after "supreme court", de- 
leted "and" and added "or". 

The 2019 amendment, effective July 1, 2019, re- 
vised the amounts distributed from the public election 
fund; in Subsection A, deleted "August 1, 2007" and 
added "September 1 of each odd-numbered year", after 


"general election", deleted "in 2008", and after "Subsec-. 
tions B through", deleted "F" and added "G"; in Sub- 


section C, after "primary elections", added’ "in which 
another candidate has filed a declaration of candidacy 
for nomination in another party's primary for the same 
office and that candidate's primary is contested", and 
after "equal to", deleted "fifty" and added "twenty"; 
added a new Subsection D and redesignated former 
Subsections D through I as Subsections E through J, 
respectively; in Subsection F, deleted "For uncontested 
general elections, except as provided in Subsection’ I 
of this section, the amount of money to be distributed 
to a certified candidate is equal to fifty percent of the 
amount specified in Subsection D of this section", and 
after "the qualification of", deleted "an independent 


1-19A-14. Repealed. 


Repeals. — Laws 2019, ch. 175, § 11 repealed 1-19A- 
14 NMSA 1978, as enacted by Laws 2003, ch. 14, § 14, 
relating to matching funds, effective July 1, 2019. For 


or minor party candidate to appear on the ballot" and 


--added "a candidate"; in Subsection G, after "specified 


in this section,", deleted "The secretary shall increase 
the total amount by twenty percent to provide funds 
for additional matching funds in the primary election.", 
after "general ‘election cycle.", deleted 'This estimate 
shall be increased by twenty percent to provide funds 
for additional matching funds in the general election.", 
after "primary election cycle", deleted "plus the added 
twenty percent", after "general election cycle", deleted 
"plus: the added twenty percent, all"; in Subsection H, 
after:"Subsection"; deleted "F" and added "G", and after 
"Subsections-B through", deleted "E" and added "F"; in 
Subsection I, deleted "consider and account for inflation 
in the evaluations" and added "increase the amounts 
by the percentage of the preceding two calendar years’ 
increase of the consumer price index for all urban con- 
sumers, United States city average for all items, pub- 
lished by the United States department of labor"; and 
in Subsection J; deleted "No money shall be distributed 
to judicial candidates in uncontested general elections; 
provided that if a general election race that is initially 


‘uncontested later becomes contested, the certified judi- 


cial candidate shall receive a distribution in accordance 
with Subsection D of this section" and added "and ex- 
cept as provided in Subsections C, D and F of this sec- 
tion, no money shall be distributed to a candidate in an 
uncontested election". 

The 2007 amendment, effective June 28, 2007, in 
Subsection A, changed "April 1, 2005" to "August 1, 2007": 
added Paragraphs (1) and (2) of Subsections B and D; pro- 
vided that: for uncontested primary elections«and uncon- 
tested general elections, the distribution shall be based 
on the amount specified in Subsection D; eliminated the 
provision that provided the method for determining the 
distribution if the preceding four election cycles did not 
provide sufficient data; and added Subsection I relating to 
judicial retention elections. 


provisions of former section, see fe 2018 NMSA 1978 on 
NMOneSource.com. + ; 


1-19A-15. Administration; secretary of state; duties. 


A. The secretary shall adopt rules to ensure effective administration of the Voter Action Act. 


B. The rules shall include procedures for: 


oi Pcp ay 
“Yevenues; pve 
(2) obtaining qualifying contributions; 
(3) certification of candidates; in 
(4) collection of revenues; and | 
(5) 


History: Laws 2008, ch. 14, § 15. 
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qualifications, certification and disbursement of revenues and return of unspent fund 


return of fund disbursements and other money to the fund. 


Effective dates. — Laws 2008, ch. 14, § 23 made the 
act effective July 1, 2003. 
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1-19A-15.1. State ethics commission; jurisdiction. 


A. The state ethics commission shall have jurisdiction to investigate and adjudicate a com- 
plaint alleging a civil violation of a provision of the Voter Action Act in accordance with the provi- 
sions of the State Ethics Commission Act [10-16G-1 to 10-16G-16 NMSA 1978]. 

B. The secretary of state shall forward complaints it receives alleging violations of the Voter 
Action Act to the state ethics commission in accordance with a formalized agreement. 


History: Laws 2019, ch. 86, § 20; 2021, ch. 109, § 8. A(1) and A(2) as Subsections A and B, respectively; in 
The 2021 amendment, effective July 1, 2021, removed Subsection B;after The", deleted "state ethics commis- 
jurisdiction from the secretary of state to investigate and sion shall share jurisdiction to investigate and adjudicate 
adjudicate complaints; and removed a provision requiring complaints, or any aspect of a complaint, with the secre- 
the state ethics commission and the secretary of state to tary of state as formalized through an agreement. The", 
make recommendations to the legislature on any neces- and after'"in accordance with", added "a formalized"; and 


sary changes to the Voter Action Act; deleted "On and af- deleted former Subsection B. 
ter January 1, 2020" and redesignated former Paragraphs 


1-19A-16. Appeals. 


The procedure for challenging a certification decision by,the secretary is as follows: 

A. a person aggrieved by a certification decision or a decision regarding the distribution of 
matching funds may appeal to the secretary within three days of the decision. The appeal shall be 
in writing and shall set forth the reasons for appeal; 

B. within five days after an appeal is properly made, and after due notice is given to the parties 
in dispute, the secretary shall hold a hearing whereby: 

(1) the appellant has the burden of providing evidence to demonstrate that the secretary's 
decision was improper; and 

(2) the secretary shall rule on the appeal within three days after the completion of the 
hearing; 

C. the parties in dispute may appeal the decision of the secretary by commencing an action in 
district court; and 

D... certified candidates whose certification is revoked on appeal shall return to the secretary any 
unspent money distributed from the fund. If the secretary or court finds that an appeal was made frivo- 
lously or to result in delay or hardship, the secretary or court may sanction the moving party by requir- 
ing the party to pay costs of the administrative hearing, the court hearing and the opposing parties. 


History: Laws 2008, ch. 14, § 16. Effective dates. — Laws 2008, ch. 14, § 23 made the 
act effective July 1, 2008. 


1-19A-17. Penalties. 


A. In addition to other penalties that may be applicable, a person who violates a provision of 
the Voter Action Act is subject to a civil penalty of up to ten thousand dollars ($10,000) per vio- 
lation. In addition to a fine, a certified candidate found in violation of that act may be required 
to return to the fund all amounts distributed to the candidate from the fund. If the state ethics 
commission makes a determination that a violation of that act has occurred, the state ethics com- 
mission shall impose a fine and, if the violation is willful or knowing, transmit the finding to the 
attorney general for criminal prosecution pursuant to Subsection B of this section. In determining 
whether a certified candidate is in violation of the expenditure limits of that act, the state ethics 
commission may consider as a mitigating factor any circumstances out of the candidate's control. 

B. A person who willfully or knowingly violates the provisions of the Voter Action Act or know- 
ingly makes a false statement in a report required by that act is guilty of a fourth degree felony 
and, if the person is a certified candidate, shall return to the fund all money distributed to that 
candidate. 


History: Laws 2003, ch. 14, § 17; 2019, ch. 175, § 10; The 2021 amendment, effective July 1, 2021, revised 
2021, ch, 109, § 9. duties of the state ethics commission and the secretary 
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of state in administering and enforcing the’ Voter Action 
Act, and required the state ethics commission to transmit 
findings of willful or knowing violations of the Voter Ac- 
tion Act to the attorney general for criminal prosecution; 
changed "secretary" to "state ethics commission" through- 
out; and in Subsection A, after "impose a fine and", added 
"if the violation is willful or knowing". 

The 2019 amendment, effective July 1, 2019, clarified 
certain penalty provisions; in Subsection A, after "impose 
a fine", deleted "or" and added "and", added "criminal" 
preceding "prosecution",.and after "prosecution", added 
"pursuant-to Subsection B of this section"; and in Subsec- 
tion B, ‘after "Voter Action Act", deleted “or rules of the 
secretary". 

,...,. } ANNOTATIONS 

Imposition of a fine by the secretary of state, — 
If the secretary of state elects not to refer a violation of 
the Voter Action Act to the attorney general for possible 
criminal prosecution, then the secretary is statutorily 
obligated to impose a civil penalty under the act. The 
secretary has discretion only to determine the amount 
of the penalty. Montoya v. Herrera. 2012-NMSC-011, 276 
P.3d 952, 

Where the applicant candidate violated the Voter Ac- 
tion Act by contributing more than $8,000 of the candi- 
date's own funds to the candidate's election campaign and 
the secretary of state elected not to refer the violation to 
the attorney general for possible criminal prosecution, the 
secretary had the statutory obligation to impose a fine on 


OFFENSES AND PENALTIES 


1-20-1 


the candidate and the secretary had the discretion to im- 
pose a $2,000 fine on the candidate. Montoya v. Herrera. 
2012-NMSC-011, 276 P.3d 952. 

Attorney general's authority to initiate criminal 
prosecutions, — Section 1-19A-17 NMSA 1978 does not 
limit the attorney general's authority to initiate criminal 
prosecutions of the Voter Action Act. The attorney gen- 
eral is not required to first receive a referral from the 
secretary of state before the attorney general can initiate 
criminal proceedings. State v. Block, 2011-NMCA-101, 150 
N.M, 598, 263 P.3d 940. 

Double jeopardy. — The civil penalty authorized un- 
der Section 1-19A-17 NMSA 1978 is remedial and does 
not constitute punishment for double jeopardy purposes. 
The imposition of a civil penalty does not bar a subse- 
quent criminal prosecution under the Voter Action Act 
for the same conduct for which the secretary of state as- 
sessed the civil penalty. State v. Block, 2011-NMCA-101, 
150 N.M. 598, 263 P.3d 940. 

Imposition of civil penalty and subsequent crimi- 
nal prosecution. — Where the secretary of state assessed 
civil penalties against defendant for violations of the Voter 
Action Act; the secretary, of state did not refer the matter to 
the attorney general for criminal prosecution; and the at- 
torney general subsequently filed criminal charges against 
defendant for the same violations of the act, the attorney 
general was authorized to initiate the.criminal prosecu- 
tion and the assessment of the civil penalties did not pre- 
clude the subsequent criminal prosecution. State v. Block, 
2011-NMCA-101, 150 N.M. 598, 263 P.3d 940. 


ARTICLE 20 


Offenses and Penalties 


Effect of article. 
Scope of penalty provision. 
Registration offenses. 
Unlawful opening of ballot box. 
Unlawful opening of a voting machine. 
Unlawful possession of keys. 
Unlawful possession of absentee ballot. 
False voting. 
Ke Conduct of election; fraudulent and double vot- 
ing. 
-8,2, Paper ballots; delivery of two or more ballots, 
-9.. Falsifying election documents. 
-10. False swearing. 
-11. tbc a bribe. 
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1-20-1. Effect of article. 


Sec. 

1-20-12. Accepting a bribe. 

1-20-13. Coercion of employees. 

1-20-13.1. Coercion of voters. 

-20-14. Intimidation. 

-20-15. Conspiracy to violate Election Code. 
-20-16. Electioneering too close to the polling place. 
-20-17. Obstructing the polling place. 

-20-18. Permitting a prisoner to vote. 

-20-19. Offenses by messengers. 

-20-19.1. Unlawful release of election results. 

2 . Disturbing the polling ‘place, 

2 . Unlawful possession of alcoholic liquors. 

2 . Violation of Election Code; general penalty. 
2 . Violation of code by officers. , 


~The penalties imposed by Sections 1-20-3 through 1-20-23 NMSA 1978 do not apply to offenses 
for which penalties are otherwise provided in the Election Code [Chapter 1 NMSA 1978]. 


History: 1953 Comp., § 3-20-1; enacted by Laws 
1969, ch. 240, § 427. 

Cross references, — For denial of rights of challeng- 
ers as petty misdemeanor, see 1-2-26 NMSA 1978. 

For denial of rights of watchers as petty misdemeanor, 
see 1-2-30 NMSA 1978. 

For false statements in declaration of candidacy as 
fourth degree felony, see 1-8-40 NMSA 1978. 

For failure of delegate to national convention to vote as 
pledged, sée 1-8-63 NMSA 1978. 
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For defacing, etc., sample ballots as petty misdemeanor, 
see 1-10-11 NMSA 1978. 

For interference by state police as petty misdemeanor, 
see 1-12-5 NMSA 1978. 

For false swearing to secure assistance in voting as per- 
jury, see 1-12-18 NMSA 1978, 

For provision that refusing to permit employee time off 
to vote as misdemeanor, see 1-12-42 NMSA 1978. 

For delivery of two or more emergency paper ballots 
folded together as fourth degree felony, see a; 12-58 NMSA 
1978. 
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For failure to obey summons as contempt, see 1-13-19 1944-NMSC-036, 48 N.M. 294, 150 P.2d 119 (decided un- 
NMSA 1978, der former law). 

For presidential electors casting ballots for candidate of Violation to transport voters in state car to poll- 
party other than one which nominated them as fourth de- ing place. — It would constitute a violation of the Elec- 
gree felony, see 1-15-9 NMSA 1978. tion Code to transport inmates of the Meadows Home for 

For fourth degree felonies relating to referendum peti- the Aged at Las Vegas to the polling places in a state car. 
tion, see 1-17-4 NMSA 1978. 1951-52 Op. Att'y Gen. No. 52-5539 (opinion rendered un- 

For false certification of referendum petition as fourth der former law). 
degree felony, see 1-17-7 NMSA 1978. Am. Jur. 2d, A.L.R. and CS. references. — Treat- 

For unlawful expenditures in aid of nomination, see 1- ing of voters yi candidate for office as violation of corrupt 
19-1 NMSA 1978. practices or similar acts, 2 A.L.R. 402. 

For late filing and failure to file report of expenditures, Aiding and abetting violation of election laws, criminal 
see 1-19-35 NMSA 1978. responsibility for, 5 A.L.R. 786, 74 A.L.R. 1110, 131 A.L.R. 

For willful filing of false report of expenditures as mis- 1322. 
demeanor, see 1-19-36 NMSA 1978. Recital of or reference to, the offense in pronouncing 

For obtaining signatures to petition by unlawful means, sentence or judgment for violation of election laws, 14 
see 30-27-4 NMSA 1978. A.L,R. 998. 


"Infamous. offense," elective franchise violation as, 
within constitutional or statutory provision in relation to 
presentment or indictment by grand jury, 24 A.L.R. 1002, 

Libel or slander by charging political leader or boss 
with election frauds or corrupting voters, 55 A.L.R. 856. 

Punishment of election officers for contempt, 64.A.L,R. 


ANNOTATIONS 


Applicability to violation of Primary Election 
Law. — When legislature passed provision relating to 
penalties for violations of Primary Hlection Law, and 
later at same session enacted provision making penal- 


ties of general Election Code applicable thereto, the latter 1019, ‘ } 
enactment, in effect, modified the earlier so as to make se PAE en aE of Corrupt Practices Acts, 69 A.L.R. 


it applicable only to willful neglect of duty or corrupt 
conduct by a judge, clerk or other officer which was not 
specifically punishable by some other act. State v. Lucero, 


Personal liability of public officer for breach of duty in 
respect of election or primary election laws, 153 A.L.R. 109. 


1-20-2. Scope of penalty provision. 


A. Unless otherwise provided in the law governing elections of a political subdivision, Sec- 
tions 1-20-4 through 1-20-22 NMSA 1978 describing offenses and imposing penalties shall apply 
to all elections conducted in the state. 

B. "Election Code" as used in Sections 1-20-4 through 1-20-22 NMSA 1978 includes laws gov- 
erning the elections of municipalities, school districts or bond elections held pursuant to the Bond 
Election Act [6-15-23 to 6-15-28 NMSA 1978]. 


History: 1953 Comp., § 3-20-1.1, enacted by Laws 
1975, ch. 255, § 123. 


1-20-3. Registration offenses. 


Registration offenses consist of performing any of the following acts willfully and with knowl- 
edge and intent to deceive any registration officer or to subvert the registration requirements of 
the law or rights of any qualified elector: | | 

A. signing or offering to sign a certificate of registration when not a qualified elector; 

B. falsifying any information on the certificate of registration; 

C. soliciting, procuring, aiding, abetting, inducing or attempting to solicit, procure, aid, abet or 
induce any person to register or attempt to register with the name of any other person, whether 
real, deceased or fictitious; or 

D. destroying the certificate of registration of any qualified elector, or removing such certifi- 
cate from its proper binder or file, except as provided in the Election Code CPARKEr 1 NMSA 
1978]. 

Whoever commits a registration offense i is guilty of a fourth degree ih 


History: 1953 Comp., § 3-20-2, enacted by Laws 1998 amendments. — Identical amendments to this 
1969, ch. 240, § 428; 1985, ch. 207, § 34; 1993, ch. 314, § section were enacted by Laws 1993, ch. 314, § 60 and 
60; 1993, ch. 316, § 58, Laws 19938, ch. 316, § 58, both effective June 18, 1993, 

Cross references. — For registration of electors, see which substituted "certificate" for "affidavit" throughout 
1-4-1 NMSA 1978 et seq. the section. The section was set out as amended by Laws 

For sentencing for felonies, see 31-18-15 NMSA 1978, 1993, ch. 316, § 58, See 12-1-8 NMSA 1978. 
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1-20-4 OFFENSES AND PENALTIES 1-20-8 


ANNOTATIONS Voters' registration lists, attorney general as proper 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Purg- nee dab ng pation ie Are vi entra i 
ing voters' registration lists, remedy and procedure for, 69 ; ; 


A.L.R, 1035, 


1-20-4. Unlawful opening of ballot box. 


Unlawful opening of a ballot box consists of opening any ballot box or inspecting or removing the 
contents thereof without lawful authority, or conspiring with others to have the same done. 
Whoever commits unlawful opening of a ballot box is guilty of a fourth degree felony. 


History: 1953 Comp., § 3-20-83, enacted by Laws ANNOTATIONS 
1969, ch, 240, § 429. 

Cross references. — For opening ballot box, see 1-13- Am. Jur, 2d, A.L.R. and C.J,S. references. — 26 Am. 
14 NMSA 1978. Jur. 2d Elections §§ 469, 487 et seq. 


29 C.J.S. Elections §§ 327, 340. 


1-20-5. Unlawful opening of a voting machine. 


Unlawful opening of a voting machine consists of, without lawful authority, opening, unlocking, 
inspecting, tampering, resetting or adjusting a voting machine owned by any county, or conspiring 
with others to have the same done. 

Whoever commits unlawful opening of a voting machine is guilty of a fourth degree felony. 


History: 1953 Comp., § 3-20-4, enacted by Laws 
1969, ch. 240, § 430. 


1-20-6. Unlawful possession of keys. 


Unlawful possession of keys consists of the possession at any time of any key to a voting ma- 
chine or ballot box, or possession of an imitation or duplicate thereof, or making or causing to 
be made any imitation or duplicate thereof, unless authorized by the Election Code [Chapter 1 
NMSA 1978]. . 


Whoever commits unlawful possession of keys is guilty of a fourth degree felony. 


History: 1953 Comp., § 3-20-5, enacted by Laws 
1969, ch. 240, § 431. 


1-20-7. Unlawful possession of absentee ballot. 


Unlawful possession of absentee ballot consists of the possession at any time of absentee ballot 
materials when not authorized by the Election Code [Chapter 1 NMSA 1978] to be in possession of 
such materials, or when such materials were obtained in an unlawful manner. As used in this sec- 
tion, "absentee ballot materials" means an absentee ballot, absentee ballot envelopes, the absentee 
ballot register or an absentee ballot return. 

Whoever commits unlawful possession of absentee ballot is guilty of a fourth degree felony. 


History: 1953 Comp., § 3-20-5.1, enacted by Laws For penalty for fourth degree felony, see 31-18-15 NMSA 
1971, ch. 111, § 1; 1979, ch. 378, § 17. 1978. 

Cross references. — For right to vote by absentee bal- Severability. — Laws 1979, ch. 378, § 18, provided 
lot, see 1-6-3 NMSA 1978, for the severability of the act if any part or application 

For issuance of ballot, see 1-6-5 NMSA 1978. thereof is held invalid, 


1-20-8. False voting. 


False voting consists of: 
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1-20-8.1 


ELECTIONS 


1-20-8,2 


A. voting or offering to vote with the knowledge of not being a qualified elector; 

B. voting or offering to vote in the name of any other person; 

C. voting or offering to vote more than once in the same election; ¥ aati 

D. falsifying any information on an absentee ballot official mailing envelope or affixing a signa- 
ture or mark other than one's own on an absentee ballot official mailing envelope; 

E. inducing, abetting or procuring or attempting to induce, abet or procure a person known to 


not be a qualified elector to vote; or 


F. inducing, abetting or procuring or attempting to induce, abet or procure a person who, hav- 
ing voted once in any election, to vote or attempt to vote again at the same prises 
Whoever commits false voting is guilty of a fourth degree felony. 


History: 1958 Comp., § 8-20-6, enacted by Laws 
1969, ch, 240, § 432; 2011, ch, 137, § 103. 

Cross references. — For person not permitted to vote, 
see 1-12-7 NMSA 1978. 

For executing false statement of eligibility to vote as 
perjury, see 1-12-8 NMSA 1978. 

For fraudulent and double voting as a fourth degree 
felony, see 1-20-8.1 NMSA 1978, 

For voting on basis of falsely executed statement af 
eligibility to vote as constituting fraudulent voting, see 1- 
12-8 NMSA 1978. . 

For delivery of two or more emergency paper ballots folded 
together as fourth degree felony, see 1-20-8.2 NMSA 1978. 

The 2011 amendment, effective July 1, 2011, removed 
from the list of acts that constitute false voting, the act 
of knowingly voting in a precinct in which the voter is 
not registered and added to the list the act of falsifying 
information on an absentee ballot envelope or signing an 
absentee ballot envelope that is not the vote's absentee 
ballot envelope. 


ANNOTATIONS * 


Convicted election official cannot question con- 
stitutionality of primary law. — Election official con- 
victed of permitting fraudulent voting and making false 
entries in pollbook could not question constitutionality 
of primary law because he.was not prejudiced by alleged 
restraints, State v. Lucero, 1944-NMSC-036, 48 N.M. 294, 
150 P.2d 119 (decided under former law). 

Concurrent sentences for fraudulent voting and 
false entries. — Imposition of concurrent sentences of 
18 to 24 months for permitting fraudulent voting and 
for making false entries in pollbooks was error since 


maximum imprisonment allowed for permitting fraudu- 
lent voting was 6 months, notwithstanding that penalty 
for other offense was 1 to 5 years; sentence as to the first 
offense was void, State v. Lucero, 1944-NMSC-036, 48 
N.M. 294, 150 P.2d 119 (decided under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections §§ 468, 489, 

"Infamous ‘offense," elective franchise violation. as, 
within constitutional or statutory provision in relation to 
presentment or indictment by grand jury, 24.A.L.R. 1002. 

Purging voters’ registration lists, remedy and procedure 
for, 69 A.L.R. 1035. 

Voters' registration lists; attorney general as: proper 
party to bring action to purge, 96 A.L.R, 1036. 

Legality of votes cast by person otherwise qualified as 
affected by nonregistration, 101 A.L.R. 657, 

What:amounts to conviction within statute making convic- 
tion ground for refusal of special privilege, 113 A.L.R. 1179. 

Removal by executive clemency of disqualification to 
vote resulting from conviction of crime as applicable 
in case of conviction in federal court or court of another 
state, 135 A.L.R. 1493. 

Governing law as to existence or character of offense for 
which one has been convicted in a federal court or court 
of another state, as bearing upon disqualification to vote, 
175 A.L.R. 804. 

Federal court, or court of another state or county, convic- 
tion in, as disqualification to vote at election, 39 A.L.R.3d 
303. 

I ale voting rights of persons mentally inca- 
pacitated, 80 A.L.R.3d.1116. ' 

29 C.J.S. Elections §§ 325, 341. 


1-20-8.1. Conduct of election; fraudulent and double voting. 


Every person not entitled to vote who fraudulently votes, and every person who votes or offers to 
vote more than once at any one election, is guilty of a fourth degree felony. . 


History: 1953 Comp., § 3-12-12, enacted by Laws 
1969, ch. 240, § 248; 1978 Comp.,, § 1-12-9 recompiled 
as § 1-20-8.1 by Laws 2011, ch. 187, § 109. 

Recompilations. — Laws 2011, ch. 1387, § 109 recom- 
piled former 1-12-9 NMSA 1978 as 1-20-8.1 NMSA 1978 
effective July 1, 2011. 

Cross references. — For false voting, see 1-20-8 
NMSA 1978. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S, references. — 26 Am. 
Jur, 2d Elections § 468, 
29 C.J.S, Elections § 325, | 


1-20-8.2. Paper ballots; delivery of two or more ballots. 


Every voter who knowingly attempts to vote on two or more paper ballots is Saad of a fourth 


degree felony. 
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1-20-9) OFFENSES AND PENALTIES 1-20-10 


History: 1953 Comp., § 3-12-92, enacted by Laws The 2009 amendment, effective June 19, 2009, after 
1977, ch. 222, § 61; 2009, ch. 150, § 23; 1978 Comp., "who knowingly", deleted "hands to the presiding judge" 
§ 1-12-58 recompiled as § THe 2 P Laws 2011, ch. and added. “attempts to vote on"; after "two or more", 
137, § 109. deleted "emergency"; and after "paper ballots", deleted 

Recompilations. — Laws 2011, ch. 187, § 109 recom- "folded together". 
piled former 1-12-58 NMSA 1978 as 1-20-8.2 NMSA 1978 
effective July 1, 2011. « ANNOTATIONS 

Cross references. — For offenses and Depaliices see 1- Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 


20-1 NMSA 1978 et seq.) gillul \ Jur. 2d Elections’§ 468, 
rey} » of : 29 C.J.S. Elections § 325. 


1-20-9. Falsifying election documents. 


Falsifying election documents consists of performing any of the following acts willfully and with 
knowledge‘and intent to deceive or mislead any voter; precinct board [election board], canvassing 
board or other election official: 

A. printing, causing to be printed, distributing or displaying false or misleading instructions 
pertaining to voting or the conduct of the election; 

B. printing, causing to be printed, distributing or displaying any official ballot, sample ballot, 
facsimile diagram or pretended ballot that includes the name of any person not entitled by law to 
be on the ballot, or omits the name of any person entitled by law to be on the ballot, or otherwise 
contains-false or misleading information or headings; _. ; 

C. defacing, altering, forging, making false entries in or changing in any way a certificate of 
nomination, registration record or election return required by or prepared and issued pursuant to 
the Election Code [Chapter 1 NMSA 1978]; . 

D. suppressing any certificate of nomination, registration record or election return required by 
or prepared and issued pursuant to the Election Code; 

E. preparing or submitting any false certificate of nomination, registration record or election 
return; or 

F. knowingly falsifying any information on a nominating petition. 

Whoever falsifies election documents is guilty of a fourth degree felony. 


| _ History: 1953 Comp., § 3-20-7, enacted by Laws } | ANNOTATIONS 


1969, ch, 240, § 483; 1983, ch. 61, § 1; 2009, ch. 150, § 34. i 2 , 4 
Bracketed material. — The bracketed material was Convicted election official cannot question con- 


inserted by the compiler and is not part of the law. stitutionality of primary law. — Election official con- 
Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- victed of permitting fraudulent voting and making false 

vided that eatapaR ane i ths Election Code th "precinct entries in pollbook could not question constitutionality 

board", shall be deemed to be references to “election board", of primary law because he was not prejudiced by alleged 

as that term is defined in Section 1-1-13 NMSA 1978. restraints, State v. Lucero, 1944-NMSC-036, 48 N.M. 294, 
Cross references. — For falsifying nominating peti- 150 P.2d 119 (decided under former law). 


tion under Primary Election Law, see 1-8-82 NMSA 1978. Am, Jur. 2d, A.L.R. and C.J.S, references. — Statu- 
For making a false statement in declaration of candi- tory provisions relating to form or manner in which elec- 


dacy, see 1-8-40 NMSA 1978. tion returns from voting districts or precincts are to be 
For making false certificate on referendum petition, see made, failure to comply with, 106 A.L.R, 398. 
1-17-7 NMSA 1978. Power of election officer to withdraw or change returns, 


The 2009 amendment, effective June 19, 2009, in Sub- 168 A.L.R. 855. j 
section B, after "facsimile diagram", deleted “ballot label". 29 C.J.S. Elections §§ 331, 334(2). 


1-20-10. False swearing. 


False swearing consists of taking any oath required by the Election Code [Chapter 1 NMSA 
1978] with the knowledge that the thing or matter sworn to is not a true and correct statement. 
Whoever falsely swears is guilty of a fourth degree felony. 


History: 1953 Comp., § 3-20-8, enacted by Laws ; ANNOTATIONS 


1969, ch. 240, § 434. 
Cross. references,,— For, oath, including affirmation, Am. Jur, 2d, A.L.R. and C.J.8, references. — Elec- 


1. tion as affected by failure of election officers to take proper 
see 1-1-18 NMSA 1978. oath, 1A.L.R. 1542. 
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1-20-11 


Officer's jurat or certificate as to oath, necessity and 
sufficiency of, 1 A.L.R. 1568, 116 A.L.R. 587. 

Telephone, taking oath over, 12 A.L.R. 538, 58 A.L.R. 
604. 


1-20-11. Offering a bribe. 


ELECTIONS 


1-20-13 


Formalities of administering or weg oath, 51 A.L.R. 
840. 

Validity of governmental rdequivionlbgt of oath of alle- 
giance or loyalty, 18 A.L.R.2d 268. 


Offering a bribe consits [consists] of wilfully [willfully] advancing, paying, or causing to be paid, 
or promising, directly or indirectly, any money or other valuable consideration, office or employ- 
ment, to any person for the following purposes connected with or incidental to any election: 

A. to induce such person, if a voter, to vote or refrain from voting for or against any candidate, 


proposition, question or constitutional amendment; 


B. to induce such person, if a precinct board [election board] member or other election official, 
to mark, alter, suppress or otherwise change any ballot that has been cast, any election return, or 


any certificate of election; or 


C. toinduce such person to use such payment or promise to bribe others for the purposes speci- 


fied in this section. 


Whoever offers a bribe is guilty of a fourth degree felony. 


History: 1953 Comp., § 3-20-9, enacted by Laws 
1969, ch. 240, § 435. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election 
board", as that term is defined in Section 1-1-13. NMSA 
1978. 


1-20-12. Accepting a bribe. 


ANNOTATIONS 


Nominal price sale of lots as inducement for 
votes. — Sale of lots, at nominal price, was, under the evi- 
dence, an inducement for votes for location of county seat, 
within meaning of Laws 1889, ch. 135, § 4 (now repealed). 
Berry v. Hull, 1892-NMSG-029, 6 N.M. 643, 30 P. 936 (de- 
cided under former law), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections § 470. 

29 C.J.S. Elections §§ 332, 343. 


Accepting a bribe consists of knowingly accepting any payment or promise of payment, directly 
or indirectly, of money, valuable consideration, office or employment for the unlawful purposes 


specified in Section 1-20-11 NMSA 1978. 


Whoever accepts a bribe is guilty of a fourth degree felony. 


History: 1953 Comp., § 3-20-10, enacted by Laws 
1969, ch, 240, § 436. 


ANNOTATIONS 


Judgment and decision of voter to be unbiased. — 
Intention of Laws 1889, ch, 135, § 4 (now repealed), making 
it unlawful for voter to take or receive any bribe, compensa- 
tion, money, article or thing as inducement to vote for any 
person or question, was to see that judgment and decision 
of voter was absolutely unbiased by any illegal offers up to 
moment of voting. Berry v. Hull, 1892-NMSC-029, 6 N.M. 
643, 30 P. 936 (decided under former law). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 26 Am. 
Jur, 2d Elections § 470. 

Contributions or subscriptions, construction of statute 
prohibiting solicitation or acceptance of, by public officer 
or employee, 85 A.L.R. 1146. 


1-20-13. Coercion of employees. 


Statement by candidate regarding salary or fees of of- 
fice as violation of Corrupt Practice Acts or bribery, 106 
A.L.R. 493. 

Bribery or improper influencing of voters, acts of oth- 
ers upon which charges of, are predicated as chargeable to 
candidate, for purpose of disqualifying him for the office to 
which he is elected, 121 A.L.R. 601. 

Solicitation or receipt of funds by public officer or em- 
ployee for political campaign expenses or similar purposes 
as bribery, 55 A.L.R.2d 1137. 

Construction and application of § 2C1.1 of United 
States Sentencing Guidelines (18 USCS APPX § 2C1.1) 
pertaining to offenses involving public officials offering, 
giving, soliciting, or receiving bribes, or extortion under 
color of official right, 144 A.L.R, Fed. 615. 

29 C.J.S. Elections §§ 332, 343. 


Coercion of employees consists of any officer or agent of any corporation, company or associa- 
tion, or any person having under his control or in his employment persons entitled to vote at any 
election, directly or indirectly discharging or threatening to discharge such employee because of 


326 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. | 


1-20-13.1 OFFENSES AND PENALTIES 1-20-15 


the employee's political opinions or belief or because of such employee's intention to vote or refrain 
from voting for any candidate, party, proposition, question or constitutional amendment. 
Whoever commits coercion of end tae is guilty of a fourth Hee: felony. 


History: 1953 Congr § 3- 20- 11, enacted by Laws > Suspension or expulsion of member of labor union for 
1969, ch. 240, § 437... ». refusal to: pay assessment imposed for purpose of promot- 

Cross references. — For epoca giving ode ing or. defeating contemplated legislation as violation of 
time off to vote, see 1-12-42 NMSA 1978. statute against intimidation of voters, 175 A.L.R. 397. 


ANNOTATIONS 29 eee Elections §§ 333, 334(2), 344. 


Aini Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur, 2d Blections § 473. 


1-20-13.1. Coercion of voters. 


“Coercion of voters:consists of compelling any voter:at any election to vote for or to refrain from 
voting for any candidate, party, proposition, question or constitutional amendment either against 
the voter's will or in the absence of the voter's ability to understand the purpose and effect of his 
vote. Whoever commits coercion of voters is guilty of a fourth degree felony and shall be sentenced 
pursuant to the provisions of Section 31-18-15 NMSA 1978: 


. History: Laws 1995, ch. 198, §.15; 1978 Comp., §1- Recompilations, — Laws 2011, ch. 137, § 109 recom- 


12-9.1 recompiled as § 1-20-13.1 by Laws 2011, ch. piled former 1-12-9.1 NMSA 1978 as 1-20-13.1 NMSA 
137, § 109. 1978 effective July 1, 2011. 


1-20-14. Intimidation. 


Intimidation consists of inducing or attempting to induce fear in any member of a precinct board 
[election board], voter, challenger or watcher by use of or threatened use of force, violence, inflic- 
tion of damage, harm or loss or any form of economic retaliation, upon any voter, precinct board 
[election board] member, challenger or watcher for the purpose of impeding or preventing the free 
éxercise of the élective franchise or the impartial administration of the election or Election Code 
[Chapter 1 NMSA 1978]. 

Whoever commits intimidation is guilty of a fourth degree felony. 


History: 1953 Comp.,'§ 3-20-12, enacted by Laws ANNOTATIONS 


1969, ch. 240, § 438. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections § 478. 


inserted by the compiler and is not part of the law. f ; ; 

Laws 2019, ch. 212; § 283, effective April 3, 2019, pro- Suspension or expulsion of member of labor union for 
vided that references in the Election Code. to "precinct refusal to pay assessment imposed for purpose of promot- 
board", shall be deemed to be references to “election ing or defeating contemplated legislation as violation of 


" f MSA statute against intimidation of voters, 175 A.L.R. 397. 
ison as that term is defined in Section 1-13 N 29 O.J.S, Elections §§ 333, 344, 


1-20-15. Conspiracy to violate Election Code. 


Conspiracy to violate the Election Code [Chapter 1 NMSA 1978] consists of knowingly combin- 
ing, uniting or agreeing with any other person to omit any duty or commit any act, the omission of 
which duty, or combination of such act, would by the provisions of the Election Code constitutes a 
fourth degree felony,. 

Whoever commits conspiracy to violate the Election Code is guilty of a fourth degree felony. 


History::1958 Comp., § 3:20-13, enacted by Laws ANNOTATIONS 
1969, ch, 240, § 439. 
Clexiien  taeiiemed — For conspiracy, see 90. 28-2 Am, Jur, 2d, A.L.R. and C.J.S. references. — 26 Am. 
NMSA 1978. dur. 2d Elections §§ 474, 488. 
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1-20-16 ELECTIONS 1-20-17 


1-20-16. Electioneering too close to the polling place. 


A. Electioneering too close to the polling place consists of any form of campaigning within: 

(1) one hundred feet of the building in which the polling place is located on election day 
when voting at a school, church or private residence; and 

(2) one hundred feet of the door through which voters may enter to vote at the office of the 
county clerk, an alternate voting location, a mobile voting site or any location used as a polling 
place on election day that is not a school, church or private residence. 

B. Electioneering includes the display or distribution of signs or campaign literature, cam- 
paign buttons, t-shirts, hats, pins or other such items and includes the verbal or electronic solicita- 
tion of votes for a candidate or question. 

C. Whoever commits electioneering too close to the polling place is guilty oe a petty mules 
meanor. - : 


History: 1953 Comp., § 3-20-14, enacted by Laws Applicable to rubber stamps made available by 
1969, ch. 240, § 440; 2011, ch. 137, § 104. write-in candidate. — Under former 3-3-20(20), 1953 

The 2011 amendment, effective July 1, 2011, prohib- Comp., a write-in candidate could have rubber stamps 
ited electioneering within one hundred feet of a school, bearing his name made available at each polling place at 
church or residential building and within one hundred his expense only if such rubber stamps were made avail- 
feet of the entry door of a voting place that is not a school, able at least 50 feet from the polling place. 1964 Op. Att'y 
church or residence and listed acts that constitute elec- Gen. No. 64-131 (opinion rendered under former law). 
tioneering. Am. Jur. 2d, A.L.R. and Cab 8. references, — 26 Am. 

1G dur, 2d Elections § 467, 
ANNOTATIONS 29 C.J.S, Elections § 330, 


Provisions also apply to Absent Voter Act if the 
absentee voting is for such elections, 1970 Op. Att'y Gen, 
No. 70-90. 


1-20-17. Obstructing the polling place. 


A. Obstructing the polling place consists of: 

(1) any person other than a voter offering to vote, a member of the precinct board [election 
board], a lawfully appointed challenger or watcher, an election observer, an election official having 
business in the polling place or a person authorized by the Election Code [Chapter 1 NMSA 1978] 
to give assistance to a voter who, during the conduct of the election, approaches nearer than fifty 
feet from the door through which voters may enter to vote at the office of the county clerk, an alter- 
nate voting location, a mobile voting site or any location used as a polling place; or 

(2) any person who willfully blocks the entrance to a polling place so as to prevent free 
ingress and egress. 

B. A person conducting lawful, non-election-related business nearer than atty feet from the 
door through which voters may enter to vote is not guilty of obstructing a polling place, provided 
the person does not willfully block the entrance to the polling place. 

C. Whoever obstructs the polling place is guilty of a petty misdemeanor. 


History: 1953 Comp., § 3-20-15, enacted by Laws For all elections being free and open, see N.M. Consh 
1969, ch. 240, § 441; 2011, ch. 137, § 105. art. II, § 8. 

Bracketed material. — The bracketed material was The 2011 amendment, effective July 1, 2011, pro- 
inserted by the compiler and is not part of the law. hibited a person, other than voters, election officials, and 

Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- persons conducting lawful, non-election-related business, 
vided that references in the Election Code to~"precinct from being less than “ps feet from the entry door of a 
board", shall be deemed to be references to "election polling place, 
board", as that term is defined in Section 1-1-1838 NMSA 
1978. ANNOTATIONS 


Cross references. — For maintenance of order in poll- 
ing place, see 1-12-4 NMSA 1978. 
For use of state police to maintain order and control of 


Physical presence within fifty feet of polling place 
constitutes violation. — Unless a candidate or a cam- 
paign worker falls within the exceptions outlined in Sub- 
were be? fate NMSA 1978. h section A, those persons’ physical presence within 50 feet 
; Bo persons who may assist the voter, see 1-12-15 NMSA of the polling place on the day of the election constitutes 

: a violation of this section. 1989 Op. Att'y Gen. No. 89-09, 
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1-20-18 OFFENSES AND PENALTIES 1-20-19.1 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 29 C.J.S. Elections §§ 330; 346. 
Jur. 2d Elections § 385. 


1-20-18. Permitting a prisoner to vote. 


A. Permitting a prisoner to vote consists of a warden of a penitentiary, a sheriff or jailer or any 
other person having custody of a convict or prisoner taking him or permitting him to be taken to a 
polling place for the purposes of voting in any election. _ 

Whoever permits a prisoner to vote is guilty of a misdemeanor and shall be sentenced pursuant 
to the provisions of Section 31-19-1 NMSA 1978. 

B. This section does not prohibit permitting a prisoner convicted of a misdemeanor from voting 
by absentee ballot pursuant to the provisions of the Absent Voter Act [1-6-1 to 1-6-18 NMSA 1978]. 


History: 1953 Comp., § 3-20-16, enacted by Laws ANNOTATIONS 
1969, ch. 240, § 442; 1975, ch. 255, § 124; 2001, ch. 46 
§ 3. é i : , : 3 ss : ‘ Am. Jur. 2d, A.L.R. and C.J.S. references. — What 
Cross references. — For persons convicted of a feloni- amounts to conviction within statute making conviction 
ous or infamous crime as not being qualified voters, see ground for refusal of special privilege, 113 A.L.R, 1179, 36 
N.M. Const., art. VII, § 1 and 1-4-24 NMSA 1978. A.L.R.2d 1238. : see 
For restoration of voting rights, see 1-4-27.1 and 31-13-1 Removal by executive clemency of disqualification to 
NMSA 19738. vote resulting from conviction of crime as applicable 
The 2001 amendment, effective July 1, 2001, in Sub- in case of conviction in federal court or court of another 
section A, changed the penalty for someone who permits state, 135 A.L.R. 1493, 
a prisoner guilty of a felony to vote from a fine from $100 Governing law as to existence or character of offense for 
to $1000, imprisonment from 30 to 90 days, or both, to the which one has been convicted in a federal court or court 
penalty provided in Section 31-19-1 NMSA 1978, made of another state, as bearing upon disqualification to vote, 
stylistic changes throughout the subsection; and substi- 175 A.L.R. 804. ; 
tuted "a prisoner convicted of a misdemeanor from voting" ; Federal court, Or court of another state ee ee 
for "prisoners to vote" in Subsection B. pt in as disqualification to vote at election, 39 A.L.R.3d 
303. 


1-20-19. Offenses by messengers. 


Offense by messenger consists of the wilful [willful] delay or failure of any official messenger 
to convey or deliver election supplies to the precinct board [election board], or the wilful [willful] 
delay or failure of any official messenger to convey or deliver the ballot box, key, election returns or 
other supplies to the county clerk. 

Any messenger committing such offense is guilty of a petty misdemeanor. 


History: 1953 Comp., § 3-20-17, enacted by Laws Cross references. — For appointment and-compensa- 
1969, ch. 240, § 443. tion of messengers, see 1-2-20 NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. ANNOTATIONS 


Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 


vided that references in the Election Code to "precinct duct contemplated by statute which makes neglect of duty 


board", shall be deemed to be references to "election i blic.omm 1 chahla: off 134 
board", as that term is defined in Section 1-1-1383 NMSA AiR. ian. SPUD SARA PABRadcP URS Re DLO SE RPAS 


1978. four 


1-20-19.1. Unlawful release of election results, 


A. Unlawful release of election results consists of the county clerk or a duly authorized deputy 
or assistant releasing election results prior to the closing of the polls on election day. 

B. Whoever commits unlawful release of election results is guilty of a misdemeanor, pursuant 
to Section 31-19-1, NMSA 1978. 


History: Laws 1999, ch. 102, § 1. 
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1-20-20 


1-20-20. Disturbing the polling place. 


ELECTIONS 


1-20-23 


Disturbing the polling place consists of creating any disorder or disruption at the polling place on 
election day, or consists of interfering with in any manner the conduct of the election or with a member 
of the precinct board [election board], voter, challenger or watcher, in the performance of his duties. 

Whoever disturbs the polling place is guilty of a petty misdemeanor. 


History: 1958 Comp., § 3-20-18, enacted by Laws 
1969, ch. 240, § 444. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2019, ch, 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code ‘to "precinct 
board", shall be deemed to be references to "election board", 
as that term is defined in Section 1-1-1383 NMSA 1978, 

Cross references. — For challenger interfering with 
orderly conduct of election, see 1-2-25 NMSA 1978, 

For maintenance of order at polling place, see 1-12-4 
NMSA 1978. 


For state police not interfering but maintaining order, 
see 1-12-5 NMSA 1978. 

For all elections being free and open, see NM, Const., 
art. IT, §8. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur, 2d Elections § 385. 
29 C.J.S. Elections §§ 380, 344. 


1-20-21. Unlawful possession of alcoholic liquors. 


Unlawful possession of alcoholic liquors consists of the use or possession of any alcoholic liquor 
by any member of the precinct board [election board] while performing his official duties on elec- 
tion day. Unlawful possession also consists of the use, possession or carrying of alcoholic liquor 
within two hundred feet of the polling place during any election. 

Whoever commits unlawful possession of alcoholic liquors is guilty of a petty misdemeanor. 


History: 1953 Comp., § 3-20-19, enacted by Laws 
1969, ch. 240, § 445. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


1-20-22. Violation of Election Code; general penalty. 


Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 
board", shall be deemed to be references to "election 
board", as that-term is defined in Section 1-1-1383. NMSA 
1978. 


Ifthe Election Code [Chapter 1 NMSA 1978] does not impose a specific penalty for the violation 
of a provision prohibiting a specific act, whoever knowingly commits such violation is guilty of a 


petty misdemeanor. 


History: 1953 Comp., § 3-20-20, enacted by Laws 
1969, ch. 240, § 446, 


ANNOTATIONS 


Burden is upon party attacking person's vote to 
prove it is illegal; the presumption that a vote is legal 
must be overcome. Kiehne uv. Atwood, 1979-NMSC-098, 98 
N.M. 657, 604 P.2d 123. 


1-20-23. Violation of code by officers. 


Illegal voter may assert privilege against self- 
incrimination, — An illegal voter cannot be required 
to testify if he claims his constitutional privilege against 
self-incrimination since voting when not qualified sub- 
jects the voter to criminal sanctions. Kiehne v. Atwood, 
1979-NMSC-098, 93 N.M. 657, 604 P.2d 123. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 29 
C.J.8. Elections § 353. 


Violation of the Election Code [Chapter 1 NMSA 1978] by officers consists of the wilful [willful] 
violation of the Election Code by any state or county officer or by any deputy or assistant thereto, 
or the wilful [willful] failure or refusal of any such person to perform any act or duty required of 


him by the Election Code. 


Any officer, deputy or assistant who commits such wilful [willful] violation of the Election Code 
is guilty of a fourth degree felony and, in addition, violation is sufficient cause for removal from 
office in a proceeding instituted for that purpose as provided by law. 


History: 1953 Comp., § 3-20-21, enacted by Laws 
1969, ch. 240, § 447. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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1-21-1 FEDERAL VOTING RIGHTS COMPLIANCE 1-21-2 


Cross references. —. For excusal of election board 
member by county clerk for sufficient cause, see 1-2-6 
NMSA 1978, 

Severability. — Laws 1969; ch. 240, § 458, provided 
for the severability of the act if any bent or application 
thereof is held invalid, _ 


ANN OTATIONS 


Prima facie election official violation creates fa- 
vor for contestant. — Laws 1935, ch. 147, § 42 (now re- 
pealed) created a prima facie case in favor of contestant 


running on ticket of minority political party upon prima 
facie showing of violation of Election Code by election offi-' — 


cials; when such showing was made it became contestee's 
duty, as member of dominant political party having major- 
ity representation on board of election officials, to prove 
that no fraud or coercion was exerted and that secrecy 
of ballot was preserved; prima facie showing required of 
contestant consisted of alleging and proving specific facts 
entitling him to favored position; facts constituting non- 
compliance charged against election officials were to be 
specifically set out, Trujillo v. Trujillo, 1948-NMSC-040, 
52 N.M. 258, 197 P.2d 421 (decided under former law). 


Purpose to secure free expression at polls. — Impo- 
sition of fines and imprisonment under Comp, Laws 1884, 
8$ 1205, 1206, for violation by county commissioners of 
their duties i in elections was to secure free, fair and honest 
expression of people at polls, for which board of canvass- 
ers were provided; one who undertakes to obstruct free 
expression of public sentiment at polls is an enemy to soci- 
ety and a public criminal. In re Sloan, 1891-NMSC-011, 5 
N.M, 590,25 P, 930 (decided under former law). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 26 Am, 
Jur, 2d Mdina § 469, 

Punishment of election officers for contempt, 64 A.L.R. 
1019, 

Personal liability of public officer who is member of 
board or corporate body for nonperformance or improper 
performance of duty imposed upon board, 123 A.L.R. 756. 

Conduct contemplated by statute which makes neglect 
of duty by public officer or employee a punishable offense, 
134 A.L.R. 1250. 

Liability of public officer for breach of duty in respect of 
election or primary election laws, 153 A.L.R. 109. 

Officer, necessity of proving right to vote as condition 
of action against, for breach of duty in respect of election 
laws, 153 A.L.R. 143. 

29 C.J.S. Elections §§ 327, 340. 


ARTICLE 21 © 
Federal Voting Rights ConpnanYe 


1. Short title. 
2. Definitions. 
-3. Eligibility of new resident and former resident to 
vote, 
4, Application for presidential ballot. 
5. Processing application; i issuance of ballot; casting 
of ballot. 
1-21-6, New resident; former ease Ree denticl ballot 
register. 
1-21-7, Form of braeeniial b ballot. 


1-21- 1, Short title. 


Sec. 

1-21-8, Presidential ballot envelopes. 

1-21-9. Manner of voting of new residents and former 

Sati residents. 

1-21-10. Delivery of presidential ballots to absent voter 
precincts. 

1-21-11. Handling presidential ballots by absent voter 
precinct board [election board]. » 

1-21-12.. Cancellation. of presidential ballot .at death. 

1-21-13. Application of election laws. 

1-21-14. Penalty. 


4 


This act manLinon 1, Article 21 NMSA 1978] may be cited as the "Federal Voting Rights Compli- 


ance > Act" 


ashthe 1953 Comp., § 3-21-1; enacted by Laws 
1971, ch. 322, § 1. 


1-21-2. Definitions. 


‘As used in the Federal Voting Rights Compliance Act: 


A. "state" includes the District of Columbia; 


B. "new resident" means any citizen of the United hated fs not qualified to vote in New Mexico 


by reason of his period of residence in this state who, immediately prior to his removal to New 
Mexico, was a citizen of another state and who has been a resident of this state for not less than 
thirty days immediately prior to a presidential election and who will be eighteen years of age or 
over on the day of such election; 

C. "former resident" means any citizen of the United States not qualified to vote'in another 
state by reason of his period of residence in such state who, immediately ‘prior to his removal to 
such state, was a citizen of New Mexico who, had he remained in New Mexico, would have quali- 
fied to vote in a presidential election and who has been a resident of such other state for less than 
thirty days immediately prior to a presidential election; 


331 


© 2022 State of'New Mexico. New Mexico Compilation Commission. All rights reserved. 


1-21-38 ELECTIONS 1-21-5 


D: "federal election" means any general election, primary election or special election to fill a 
vacancy in the office of representative in congress; | 

E. "federal officers" means presidential electors, vice presidential electors, president, vice pres- 
ident, United States senator and United States representative in congress; 

FE "federal ballot" means a ballot containing only the names of federal officers to be voted for 
in.a federal election; 

G. "presidential election" means any primary election or general sreen held for the purpose 
of voting for electors for president and vice president or for president and vice president; 
.H. "presidential ballot" means a ballot containing only the names of presidential electors, vice 
presidential electors, or president and vice president; and 

I. "presidential officers" means presidential electors, vice presidential electives! rhesicisitt and 
vice president. 


History: 1953 Comp., § 3-21-2, enacted by Laws 
1971, ch. 322, § 2; 1973, ch. 138, § 4. 


1-21-83. Eligibility of new resident and former resident to vote. 


Any new resident or former resident may vote for presidential officers in a presidential election, 
but for no other officers or upon any questions or in any other election, if he: 

A. otherwise possesses the substantive qualifications to vote in this state except the require- 
ment of residence; and 

B. complies with the provisions of the Federal Voting Rights Compliance Act. 


History: 1953 Comp., § 3-21-3, enacted by Laws 
1971, ch. 322, § 3; 1978, ch. 138, § 5. 


Cross references. — For qualifications to vote, see 
N.M. Const., art. VII, § 1. 


1-21-4, Application for presidential ballot. 


A. Anew resident desiring to vote for presidential officers under the provisions of the Federal 
Voting Rights Compliance Act shall, at least thirty days prior to the date of a federal election, indi- 
vidually execute in the presence of the county clerk of the county in which he claims residence an 
application for a presidential ballot for the presidential election. 

B. A former resident desiring to vote for presidential officers under the provisions of the Fed- 
eral Voting Rights Compliance Act shall individually execute an application for a presidential bal- 
lot for the presidential election. The application for a presidential ballot shall be made by a former 
resident on a form obtainable in person or upon written application therefor from the county clerk 
of the county in which the former resident claimed New Mexico residence prior to his removal to 
another state. The application for a presidential ballot by a former resident shall be authorization 
for the county clerk to cancel the former resident's certificate of registration, if such there be. . 


History: 1953 Comp., § 3-21-4, enacted by Laws 
1971, ch. 322, § 4; 1993, ch. 314, § 61; 1998, ch. 316, § 
59. 

Cross references. — For certificate of registration, see 
1-4-5 to.1-4-21 NMSA 1978. 

1993 amendments. — Identical amendments to this 
section were enacted by Laws 1993, ch. 314, § 61 and Laws 


1993, ch. 316, § 59, both effective June 18, 1993, and both 
approved April 8, 1998, which substituted "certificate" for 
"affidavit" in the last sentence’in Subsection B. The sec- 
tion was set out as amended by Laws 1993, ch. 316, § 59. 

See 12-1-8 NMSA 1978. 


1-21-5. Processing application; issuance of ballot; casting of ballot. 


A. If satisfied that the application is proper and that the new resident or former resident is 
qualified to.,vote under the Federal Voting Rights Compliance Act, the county clerk shall mark the 
application "accepted".and shall return the executed original application to the applicant. 

B.. Acceptance of an application under the provisions of the Federal Voting Rights Compliance 
Act constitutes registration only for the presidential election in which the papaidential ballot is to 


be cast. 
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1-21-6 FEDERAL VOTING RIGHTS COMPLIANCE 1-21-7 


C. The county clerk shall mail the duplicate original of each application accepted under the 
provisions of the Federal Voting Rights Compliance Act to the appropriate official in the state in 
which the new resident last resided or in which the former resident now resides. 

D. The county clerk shall file, in alphabetical order i in his office othe six Sit following each 
presidential election, the following public records: 

(1) a triplicate original of each application of all persons shi fds applied for a presiden- 
tial ballot under the provisions of the Federal Voting Rights Compliance Act to vote as new resi- 
dents or former residents; and 

(2) official information received by him from another state indicating that a former resi- 
dent of New Mexico has made application to vote ata presidential election in another state. Such 
official information shall be sufficient evidence for the county clerk to cancel the resident's certifi- 
cate of registration in that county. 

E. Notwithstanding any provision of the Election Code [Chapter 1 NMSA 1978], new residents 
and former residents shall cast their presidential ballots in the same manner as absentee voters 
except as provided in the Federal Voting Rights Compliance Act. 

F. If presidential ballots are available at the time of application in person therefor, the county 
clerk shall deliver the presidential ballot to the new resident or former resident, and it shall be 
marked by the applicant in a voting booth in the courthouse, sealed in the proper envelopes and 
otherwise properly executed, and returned to the county clerk or his authorized representative 
before the new resident or former resident leaves the office of the county clerk. Presidential ballots 
may be cast in person at the county clerk's office until 5:00 p.m. on Thursday immediately prior to 
the date of the presidential election. 

G. If presidential ballots are not available at the time of application in person therefor by a new 
resident or former resident selecting the absentee option, the county clerk shall mail the presidential 
ballot to the address shown on the new resident's or former resident's application, as applicable. 

H. Notwithstanding any provision of the Election Code, presidential ballots shall be mailed to 
all new residents, former residents, federal qualified electors, federal voters’and voters who have 
qualified and applied therefor not less than seven days immediately prior to a presidential election. 


History: 1953 Comp., §°3-21-5, enacted by Laws 1993, ch. 316, § 60, both effective June 18, 1993, and both 
1971,:ch. 322, § 5; 1973, ch. 138, §:6; 1993; ch. 314, § 62; approved April 8, 1993, which substituted "certificate” for 
1993, ch. 316, § 60, "affidavit" in the second sentence in Paragraph D(2). The 

1993 amendments. — Identical amendments to this section was set out as amended by Laws 1993, ch. 316, § 
section were enacted by Laws 19938, ch. 314, § 62 and Laws 60. See 12-1-8 NMSA 1978. 


1-21-6, New resident; former resident; presidential ballot register. 


A. For each presidential election, the county clerk shall keep a "new resident - former resident 
presidential ballot register" containing.the names of new residents and former residents in a form 
and manner prescribed by the secretary of state. 

B. Such register is a public ely open to public inspection in ‘the county clerk's office during 
regular office hours. 

C. The county clerk shall fddemit to the secretary of state and to the county chairman of 
each of the major political parties in the county, a complete copy of entries made in such register. 
Such transmission shall. be made once each week beginning four weeks immediately prior to the 
presidential election. A final copy shall be transmitted on the Friday immediately following the 
presidential election. 


History: 1953 Comp., § 3-21-6, enacted by Laws 
1971, ch. 322, § 6. 


1-21-7. Form of presidential ballot. 


The form of the absentee presidential ballot for new residents and former residents shall be the 
same as that specified for absentee ballots in the Election Code [Chapter 1 NMSA 1978}. 


History: 1953 Comp., § 3-21-7, enacted by Laws 
1971, ch. 322, § 7. 
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1-21-8 ‘. ELECTIONS: 1-21-12 


1-21-8. Presidential ballot envelopes. 


The secretary of state shall prescribe the form of, procure and distribute to each county clerk a 
supply of presidential ballot envelopes in the same manner as prescribed for absentee ballot enve- 
lopes in the Election Code [Chapter 1 NMSA 1978]. 


‘History; 1958 Comp., § 8-21-8, enacted by Laws Cross references. — For absentee ballot envelopes, see 
1971, ch. 322, § 8. 1-6-8 NMSA 1978. 


1-21-9. Manner of voting of new residents and former residents. 


A. Any new resident or any former resident, not voting in person at the absent voter precinct, 
voting under provision of the Federal Voting Rights Compliance Act, shall secretly mark his ballot, 
place it in the official inner envelope and securely seal the envelope. He shall then place the official 
inner envelope inside the official outer envelope and securely seal the envelope. The person voting 
shall then fill in the form on the reverse of the official outer envelope and subscribe and swear to 
it before a person authorized to administer oaths. 

B. The new resident or former resident, not voting in person at the absent voter precinct, shall 
deliver the voted presidential ballot to the county clerk or his designated representative. 

C. A former resident voting in person at an absent voter precinct shall cast his presidential 
ballot in person at the absent voter precinct. 


History: 1953 Comp., § 3-21-9, enacted by Laws For absent voter precincts, see 1-6-19 to 1-6-25 pie: 
1971, ch. 322, § 9; 1973, ch. 138, § 7. 1978. 

Cross references. — For persons authorized to admin- 
ister oaths, see 1-1-17 NMSA 1978. 


1-21-10. Delivery of presidential ballots to absent voter precincts. — 


The county clerk shall deliver presidential ballots to the absent voter precincts at the same time 
and in the same manner as that specified for absentee ballots in the Election Code [Chapter 1 
NMSA 1978] except that'all presidential ballots received by the county clerk not later than the 
time of closing of the polls shall be delivered to the absent. voter precincts and processed the same 
as any other absentee ballot. 


History: 1953 Comp., § 3-21-10, enacted by Laws Cross references. — For.delivery of absentee ballots 
1971, ch. 322, § 10: to absent voter precincts, see 1-6-11 NMSA 1978. © 


1-21-11. Handling presidential ballots by absent voter precinct board 
[election board]. 


Presidential ballots shall be handled in he same manner as that {Speed for absentee ballots 
in the Election Code [Chapter 1 NMSA 1978]. 


History: 1953 Biche’ § 3-21-11, enacted by Laws board", shall be deemed to be references to "election board", 


1971, ch, 322, § 11. as that term is defined in Section 1-1-1383 NMSA 1978. 
Bracketed material. — The bracketed material was Cross references. — For handling absentee ballots by 
inserted by the compiler and is not part of the law. absent voter election boards, see 1-6-14 NMSA 1978. 


Laws 2019, ch. 212, § 283, effective April 3, 2019, pro- 
vided that references in the Election Code to "precinct 


1-21-12. Cancellation of presidential ballot at death. 


The cancellation of a presidential ballot due to death of a new resident or former resident shall 
be the same as that specified for absentee voters in the Election Code [Chapter 1 NMSA 1978]. 


History: 1953 Comp., § 3-21-12, enacted by Laws 
1971, ch. 322, § 12. 
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1-21-13 LOCAL ELECTIONS 1-22-2 


1-21-13. Application of election laws. 


Except as provided in the Federal Voting Rights Compliance Act, the provisions of law relating to 
elections held under the provisions of the Election Code [Chapter 1 NMSA 1978] apply to the casting 
and counting of ballots and challenging of votes by new residents and former residents, the furnish- 
ing of election supplies, ballots, canvassing and making proper returns of the results of the election. 


History: 1953 Comp., § 3-21-16, enacted by Laws 
1971, ch. 322, § 16; 1973, ch. 138, § 8. 


1-21-14, Penalty. 


Any person willfully making a false statement or affidavit under the Federal Voting Rights 
Compliance Act is guilty of a fourth degree felony. 


History: 1953 Comp., § 3-21-17, enacted by Laws Cross references. — For falsifying election docu- 
1971, ch. 322, § 17. ments, see 1-20-9 NMSA 1978. 
For false swearing, see 1-20-10 NMSA 1978. 
ARTICLE 22 
Local Elections 

Sec. Sec. 
1-22-1, Short title. 1-22-8.1. Write-in candidates. 
1-22-2. Definitions. 1-22-9. Repealed. 
1-22-38. Regular local elections; special local elections; bal- 1-22-10. Candidate qualification; challenges; ballots. 

lot questions; qualifications of candidates. 1-22-10.1. Repealed, 
1-22-3.1. Municipal officer election day; procedures; ex- 1-22-11. Repealed. 

ceptions, 1-22-12. Repealed. 
1-22-3.2. Municipalities; municipal election provisions; 1-22-13. Repealed. 

adjustment of dates and charter amend- 1-22-14. Repealed. 

ments for procedures affected by the Elec- 1-22-15. Repealed. 

tion Code; public financing. 1-22-16, Municipal runoff elections. 
1-22-4, Regular local election; proclamation; publication. 1-22-17. Recompiled. 
1-22-5. Repealed. » 1-22-18, Local election; date term of office begins. 
1-22-6. Repealed. 1-22-19. Early voting; municipal early voting locations. 
1-22-7, Declaration of candidacy; filing date; penalty. 1-22-20. : Recompiled. ' 
1-22-8. Declaration of candidacy; sworn statement of in- 


tent; form, 


1-22-1. Short title. 
Chapter 1, Article 22 NMSA 1978 may be cited as the "Local Election Act". 


History: 1978 Comp., § 1-22-1, enacted by Laws provided by the secretary of state and posted on the secre- 
1985, ch. 168, § 3; repealed and reenacted Laws 2018, tary's website no later than May 1, 2019 and May 1, 2020. 
Repeals and reenactments. — Laws 2018, ch. 79, § . ANNOTATIONS a 
16 repealed 1-22-1 NMSA 1978 and enacted a new section Am. Jur, 2d, A.L.R. and C.J.S. references. — 25 Am. 
effective July 1, 2018. Jur, 2d Elections § 1; 68 Am. Jur. 2d Schools § 38. 
Temporary provisions. — Laws 2019, ch. 212, § 282 Applicability and application of § 2 of Voting Rights Act 
provided that.in fiscal years 2019 and 2020, if sufficient __ of 1965 (42 USOS § 1973) to members of school board, 105 
funding is deemed available by the secretary of state no A.LR. Fed. 254. 
later than May 1, 2019 and May 1, 2020, money in the 29 O.J.8. Elections §§ 1(2), 1(3); 78 C.J.8. Schools and 
election fund may be expended to reimburse local govern- School Districts § 94. 


ments for transitional costs associated with implementa- 
tion of the Local Election Act, based on written guidance 


1-22-2. Definitions. 
As used in the Local Election Act: 
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A. "local election" means a local government election; is te g.} 
B. “local governing body" means a board, council or commission, as appropriate for a given Ag 


cal government; 
C. "local government" means a: 


(1) political subdivision of the state with sauna to rep taxes pursuant to Article 8, 
Section 9 of the constitution of New Mexico and its enabling legislation, but does not include a 


county; and 


(2) political subdivision of the state without authority to levy taxes pursuant to Article 8, 
Section 9 of the constitution of New Mexico or its enabling legislation, but whose statutory provi- 
sions provide for election of officers or ballot questions to be decided pursuant to the Local Election 


Act; 


D. "municipal officers" means the local governing body and any elective executive and pacticial 


officers of a municipality; 


E. "regular local election" means the biennial local election at which local governing body 
members are elected pursuant to the provisions of the Local Election Act; and 

F. "special local election" means a local election conducted at a time other than a statewide 
election at which only ballot questions are considered pursuant to the provisions of the Special 


Election Act [Chapter 1, Article 24 NMSA 1978]. 


History: 1978 Comp., § 1-22-2, enacted by Laws 
1985, ch. 168, § 4; 1987, ch. 249, § 45; 1999, ch. 267, § 
33; 2015, ch. 145, § 79; repealed and reenacted Laws 
2018, ch. 79, § 17; 2019, ch. 212, § 140; repealed and 
reenacted by Laws 2019, ch. 212, § 141. 

Repeals and reenactments. — Laws 2019, ch. 212, 
§ 141 repeals former 1-22-2 NMSA 1978 and enacts a new 
section effective July 1, 2022. 


ANNOTATIONS 


The 2019 amendment, effective April 3, 2019, re- 
vised the definition of "local government", defined 
"regular local election" and "special local election", and 


removed the definition of "proper filing officer", as used 
in the Local Election Act; in Subsection C, after "means 
a", deleted the remainder of the subsection and added 
Paragraphs C(1) and C(2); and deleted former Subsec- 
tion E, which defined "proper filing officer", and added 
new Subsections E and F. 

The 2015 amendment, effective July 1, 2015, removed 
the qualifier "local" from "school district"; in Subsection A, 
after "authority of the", deleted "local"; and in Subsection 
F, after "schools of the", deleted “local". 

The 1999 amendment, effective June 18, 1999, -substi- 
tuted "but does not include a recall election" for "except a 
recall election" in Subsection E. F 


1-22-3. Regular local elections; special local elections; ballot questions; 
qualifications of candidates. 


A. A regular local election shall be held on the first Tuesday after the first Monday in Novem- 
ber of each odd-numbered year. A regular local election shall be held to elect qualified persons to 
membership on a local governing body and, where applicable, to elective municipal executive office 
and to municipal judicial office. 

B. A regular local election shall be a nonpartisan election, and the names of all candidates 
shall be listed on the ballot with no party or slate designation. No person shall become a candidate 
in a regular local election unless the person physically resides within the boundaries of the dis- 
trict or districted area in which the person desires to be elected or to represent and the person's 
record of voter registration shows that the person is both a qualified.elector. of the state and was 
registered to vote in the area to be elected to represent on the date the proclamation calling a local 
election is filed in the office of the secretary of state. ae 1 

C. A local government may propose a ballot question to be considered by the voters of the local 
government: 

(1) at a regular local election or a general election as provided by Subsection B of See. 
tion 1-16-3 NMSA 1978; or 

(2) ata special local election called, conducted and canvassed as provided in the Special 
Election Act [Chapter 1, Article 24 NMSA 1978]. 

D. Except as etharyite provided in the Local Election Act, local elections shall be called, con- 
ducted and canvassed as provided in the Election Code. 


History: 1978 Comp., § 1-22-3, enacted by Laws 
1985, ch. 168, § 5; 1997, ch. 252, § 1; 2015, ch. 145, § 80; 


repealed and reenacted by apa: 2018, ch. Le § 18; 
2019, ch. 212, § 142. 
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The 2019 amendment, effective April 3, 2019, revised 
the provisions related to regular local elections; i in Subsec- 
tion B, added " A regular local election shall be a nonpar- 
tisan election, and the names of all candidates shall be 
listed.on the ballot with no party,or slate designation", 
after "unless the", added "person physically resides within 
the boundaries of the district or districted area in which 
the person desires to be elected or to represent and the", 
after "qualified elector of the state", deleted "physically re- 
sides in, the district in which the person is a candidate"; 
in Subsection C, deleted "In addition to candidates in the 
election, a regular local election ballot may contain ballot 
questions proposed by the state, county or local govern- 
ment or as otherwise provided by law. An election on a 
ballot question held at any time other than the date for a 
regular local election shall be held with the general elec- 
tion, as provided by law, or municipal officer election if 
authorized by the governing body of the municipality; or 
shall be" and added "A local government may propose a 
ballot question to be considered by the voters of the local 
government:", added. a new Paragraph C(1), in Paragraph 
C(2), after "as provided in", deleted "Chapter 1,Article 24 
NMSA 1978" and added "the Special Election Act"; and 
deleted former Subsection’ D and redesignated former 
Subsection E as new Subsection D. 

The 2015 amendment, effective July 1, 2015, re- 
moved the qualification that a candidate for a school 
board election must have physically resided in the dis- 
trict on the date of the board's proclamation calling a 
regular school district election and instead required that 
the candidate be registered to vote in the district on the 


LOCAL ELECTIONS 


1-22-3.1 


date of the board's proclamation calling a\regular school 
district election; in Subsection A, after "membership on 
a", deleted "local school", after "a board unless", deleted 
“his" and added "the person's", deleted "he" and added 
"the person" in two places, after "candidate and", de- 
leted "physically resided" and added "was registered to 
vote", after "on the date", deleted "of", after "the", deleted 
"school", and after "district election", added "is filed in the 
office of the county clerk"; and in Subsection C, deleted 
"A school district" and added "An", after "election", added 
"on a ballot question", and after "special school district 
election", added "called, conducted and canvassed as pro- 
vided in the Election Code". 

The 1997 amendment, effective June 20, 1997, in the 
second sentence of Subsection A, substituted "physically 
resides in the" for “and a resident of the" and added the 
language beginning "and physically resided" at the end. 


ANNOTATIONS 


Mill levy election, — Pursuant to 21-16-16 NMSA 
1978, which sets up two alternative election procedures, 
the board may hold a mill-levy election pursuant either to 
the repealed Sections 22-6-1 through 22-6-34 NMSA 1978 
or the new provisions at Sections 1-22-3 through 1-22-6 
NMSA 1978. 1988 Op. Att'y Gen. No. 88-14. 

It is necessary to hold election for office of mem- 
ber of board even though only one candidate has 
filed for each position to be filled. 1973 Op. Att'y Gen. 
No. 73-6 (issued under former 22-6-1 NMSA 1978). 


1-22-3.1. Municipal officer election day; procedures; exceptions. 


A. All municipalities shall elect their municipal officers pursuant to this section on the mu- 
nicipal officer election day, which is the first Tuesday in March of even-numbered years, unless 
the municipality has opted in to the election of its municipal officers at the regular local election. 

B. Except as provided in Subsection C of this section, any municipality may by ordinance opt 
in to the election of its municipal officers in the regular local election if the municipality passes an 
ordinance and files the ordinance with the secretary of state no later than June 30 of the year in 
which the next regular local election is scheduled. The ordinance shall also determine if the terms 
of office for current office holders will be lengthened or shortened to correspond with the new elec- 
tion date. Following the second regular local election at which its municipal officers are elected at 
the regular local election, a municipality that has passed an ordinance pursuant to this subsection 
may rescind the ordinance opting in to the election of its municipal officers in the regular local 
election and file the rescission with the secretary of state no later than June 30 of the year in 
which the next regular local election is scheduled. 

C. aN home rule municipality that pursuant to its charter is implementing a form of required 
voter identification that supersedes the provisions of Section 1-1-24 NMSA 1978 shall not elect its 
municipal officers at the regular local election. 

D. For municipalities that elect their officers on municipal officer election day: 

(1) all provisions of the Local Election Act, as supplemented by the Election Code apply, 
except as provided in this section; | 

(2) for a municipal officer election, when the Local Election Act or the Election Code refer- 
ences a process,or procedure to be conducted by the county clerk in the administration of a regular 
local election, the process, or procedure shall instead be fulfilled and administered by the municipal 
clerk; 

(8) for a special local election, the municipal clerk shall fulfill the duties of the county clerk 
pursuant to the Special Election Act [Chapter 1, Article 24 NMSA 1978] in the conduct of admin- 
istering a special local, election by the municipality, unless the municipal clerk has entered into a 
memorandum of understanding with the county clerk to administer the, special local election on 
behalf of the municipality; . 
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(4) for a recall election, notwithstanding the laws of any municipality to the contrary, the 
county clerk shall at all times conduct a municipal recall election pursuant to the provisions of the 
Recall Act. [Chapter 1, Article 25 NMSA 1978]; 

(5) inan election administered by the municipal clerk, the secretary of state shall provide 
to the municipal clerk access to the list of voters of the municipality through the voter registration 
electronic management system; 

(6) the provisions of the Uniform Military and Overseas Voters Act [1-6B-1 through 1- 
6B-17 NMSA 1978] apply to an election administered by the municipal clerk; provided that for 
the municipal officer election, military-overseas ballots shall be sent to federal qualified electors 
beginning thirty-five days before the election; 

(7) upon the approval of the governing body of a municipality, a local government ballot 
question may appear on the ballot for an election conducted pursuant to this section at the request 
of a county, school or special district; 

(8) the governing body of a municipality may act in relation to the duties of the board of 
county commissioners set forth in Section 1-3-2 NMSA 1978 in setting polling places and consoli- 
dating precincts for the municipal officer election; provided that if the governing body of a munici- 
pality does not pass a resolution as provided by Section 1-3-2 NMSA 1978, the polling places set 
by the board of county commissioners within the boundaries of the municipality shall be used for 
municipal officer elections; 

(9) the provisions of Section 1-22-3.2 NMSA 1978 apply to a municipality conducting elec- 
tions pursuant to this section; provided that the adjustment of dates in the laws of the municipal- 
ity shall accord with the schedule imposed by the Election Code for the conduct of the municipal 
officer election; and 

(10) a municipality that elects its municipal officers pursuant to this section shall bear the 
costs of administering the municipal officer election. 

E. Candidate procedures for municipalities that elect their officers on municipal officer elec- 
tion day are as follows: 

(1) the secretary of state shall, in accordance with the provisions of Section 1-22-4 NMSA 
1978, issue the proclamation calling for the municipal officer election for all municipalities con- 
ducting the election of their officers pursuant to this section. The municipal clerk shall post those 
portions of the proclamation relevant to the municipality and publish what is posted in accordance 
with the schedule and procedures provided in Subsection D of Section 1-22-4 NMSA 1978, and 
each county clerk shall post the entire proclamation on the county clerk's website along with a 
notice of which municipalities in the county are conducting elections pursuant to this section; 

(2) each declaration of candidacy shall be delivered for filing in person by the eligible can- 
didate or by a person acting by virtue of written authorization. The proper filing officer shall not 
accept for filing from any one individual more than one declaration of candidacy; . 

(3) declarations of candidacy for municipal officer elections shall be filed between 9:00 
a.m. and 5:00 p.m. on the fifty-sixth day before the election. No name shall be placed on the ballot 
until the person has been notified in writing by the municipal clerk that the certificate of registra- 
tion of the candidate on file with the county clerk, the declaration of candidacy and the petition, if 
required, are in proper order and that the person, based on those documents, is qualified to be a 
candidate. The municipal clerk shall deliver the notice to the person no later than 5:00 p.m. on the 
Friday following the filing date; | 

(4) write-in candidates for municipal officer elections shall file declarations of candidacy 
between 9:00 a.m, and 5:00 p.m. on the forty-ninth day before the election. No space shall appear 
on the ballot for a write-in candidate until the person has been notified in writing by the municipal 
clerk that the certificate of registration of the candidate on file with the county clerk and the decla- 
ration of candidacy are in proper order and that the person, based on those documents, is qualified 
to be a declared write-in candidate. The municipal clerk shall deliver the notice to the person no 
later than 5:00 p.m. on the Friday following the filing date; 

(5) any voter may challenge the candidacy of any person seeking election to municipal 
office for the reason that the person does not meet the requirements for the office sought by fil- 
ing a petition in the district court within seven days after the deadline for filing a declaration of 
candidacy. The district court shall hear and render a decision on the matter within ten days after 
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the filing of the petition. The decision ofthe district court may be appealed to the supreme court 
within five days after the decision is rendered. The Bi court shall hear and render a decision 
on the appeal forthwith; and 

(6) the municipal clerk shall certify in eating the ballot for each precinct:in the munici- 
pality containing the name of each candidate who has been qualified, a space for any offices with 
a declared write-in candidate and any ballot questions to be voted on at the municipal officer elec- 
tion. The order of candidates for the same office in a municipal officer election shall follow the ran- 
domization method established by rule by the secretary of state for the regular local election. Each 
ballot certified pursuant to this paragraph shall, no later than forty-two days before the election, 
be sent to the ballot printer or other person preparing the ballot for use by the voters and a certi- 
fied copy sent to the secretary of state. A copy of each certification shall be kept on file in the office 
of the secretary of state for twelve months, after which the ballot certification shall be transferred 
to be a permanent record at the state records center. 

F. Except for municipalities that provide for a top-two runoff eliotion pursuant to Section 1- 
22-16 NMSA 1978, the term of office for municipalities holding elections pursuant to this section 
shall begin the first day of the month following the election. For municipalities that provide for a 
top-two runoff election, the term of office for municipalities holding elections pursuant to this sec- 
tion shall begin the first day of the month following the runoff election. 

G. When the Municipal Code [Chapter 3 NMSA 1978]: 

(1) provides for vacancies in municipal office to be filled by election at the next regular local 
election, the vacancies shall instead be filled by election at the next municipal officer election; or 

(2) references a ballot question that may be placed on the regularlocal election or general 
election ballot, the reference shall also permit placing the ballot “pele: on the bag officer 
election ballot. 


History: Laws 2018, ch. 79, § 34; 2019, a8 212, § 148. 

The 2019 amendment, effective ‘April 3, 2019, revised 
the procedures related to the election of municipal officers; 
in Subsection A, after "numbered years,", added "unless the 
municipality has opted in to the election of its municipal 
officers at the regular local election"; in Subsection B, after 
"new election date.", added "Following the second regular 
local election at which its municipal officers are elected at 
the regular local election", and after,"no later than", de- 
leted "January" and added "June"; in Subsection D, added 
paragraph designation "(1)", in Paragraph D(1), after "in 
this section", deleted "and except for those election proce- 
dures contained in the charter of a home rule municipality 
that, operate in lieu of or in addition to the provisions of 
the Election Code.", added new Paragraphs D(2) through 
D(10); in Subsection E, in the introductory clause, after 
the subsection designation, deleted "Except as otherwise 
provided in this subsection" and added the remainder of 


the introductory clause, added new Paragraphs EQ) and 
E(2) and new paragraph designation "(3)", in Paragraph 
K(3), after "before the election", deleted ' 'For a home rule 
municipality whose: charter or ordinance requires that-a 
candidate file a declaration of candidacy before qualify- 
ing for public financing, declarations of candidacy shall be 
filed‘on the date provided in the municipality's charter" 
and added the remainder of the paragraph, added new 
paragraph designation "(4)", in Paragraph E(4), after "be- 
fore the election,", deleted "The last day to file a statement 
of withdrawal for a municipal officer election is forty-nine 
days before the election" and added the remainder of the 
paragraph; and added new Paragraphs E(5) and K(6); in 
Subsection F, after "municipalities that", added "provide 
for a top-two runoff election", after "NMSA 1978", deleted 
"have chosen to have a top-two runoff election"; and after 
"For", deleted "home rule"; deleted former Subsections G 
through J and added new Subsection G. 


1-22-3.2. Municipalities; municipal election provisions; adjustment of 
dates and charter amendments for procedures affected by 
the Election Code; public financing. 


A. Election provisions or procedures in the laws of a municipality that operate in addition to 
and do not conflict with the provisions of the Election Code continue in effect as long as'such pro- 
visions do not conflict with the Election Code or until amended or repealed by the municipality. 
Election provisions or procedures in an ordinance or charter of a municipality that conflict with the 
Election Code or other applicable state or federal law are not operable and shall not be enforced. 
Election provisions or procedures in an ordinance or charter of a municipality that do not conflict 
with the Election Code shall be administered pursuant to the ordinances or charter of the munici+ 
pality, unless the municipal clerk and the county clerk have signed a memorandum of understand- 
ing for the county clerk to conduct election provisions or procedures on behalf of the municipality. — 

B. A municipality with election provisions or procedures in an ordinance or its charter that do 
not conflict with the Election Codé shall adjust the calendar dates that implement those election 
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provisions and procedures to accord with the schedules imposed by the Election Code. At the dis- 
cretion of the municipality, the adjustment of calendar dates may be done administratively, by 
ordinance or as otherwise provided by the charter of the municipality. The evi clerk shall 
post the adjusted dates no later than June 30 of each odd-numbered year. 

C. At the discretion of the municipality, a municipality with a charter may amend its charter by 
ordinance or as otherwise provided by the municipality to conform its ordinances or charter with 
the requirements of the Election Code and other applicable state or federal laws related to elections. 

D. In any municipality implementing public financing for its municipal elections consistent 
with this section and notwithstanding any provision! to the contrary in the ordinances or charter 
of the municipality: 

(1) \the municipality shall require as a precondition to the receipt of public financing that 
a person first be qualified as a candidate; 

(2) ifthe date in the ordinances or charter of the municipality for submitting documents to 
be approved for public financing is anearlier date than the filing date for declarations of candidacy 
provided in the Local Election Act, the municipal clerk shall accept declarations of candidacy and 
other candidate qualification documents from persons seeking to be approved for public financing 
on the date provided in the ordinances or charter of the municipality upon which the municipal 
clerk shall deliver to the county clerk the candidate qualification documents of each person seek- 
ing to be approved for public financing; 

(3) the county clerk shall notify the municipal clerk in writing no later than 5:00 p.m. on 
the third day following receipt of the candidate qualification documents that the certificate of reg- 
istration of the candidate, the declaration of candidacy and the petition, if any, are in proper order 
and whether the person, based on those documents, is qualified to be a candidate; 

(4) any voter may challenge the candidacy of a person seeking election to municipal of- 
fice by the county clerk for the reason that the person does not meet the candidate qualification 
requirements by filing a petition in the district court within seven days after the deadline for the 
municipal clerk to approve candidates to receive public financing. The district court shall hear and 
render a decision on the matter within ten days after the filing of the petition. The decision of the 
district court may be appealed to the supreme court within five days after the decision is rendered. 
The supreme court shall hear and render a decision on the appeal forthwith; and 

(5) on the day provided in the Local Election Act to submit declarations of candidacy, any 
qualified person may file a declaration of candidacy for municipal office and other candidate quali- 
fication documents, including.a person who failed to be approved for public financing but who 
otherwise qualifies to be a candidate, but not including a person who previously sought public 
financing in the same election but was not qualified to be a candidate; provided that any candi- 
date qualification requirements imposed by the municipality other than those pertinent to public 
financing and the date for filing a declaration of candidacy must be fulfilled by a person who sub- 
mits a declaration of candidacy on the day provided in the Local Election Act. 


History: Laws 2018, ch. 79, § 35; 2019, ch. 212, § 144; 
repealed and reenacted by Laws.2019, ch. 212, § 145, 

Repeals and reenactments. — Laws 2019, ch. 212, 
§ 145 repeals former 1-22-3.2 NMSA 1978 and enacts a 
new section effective January 1, 2020. 

The 2019 amendment, effective April 3, 2019, revised 
municipal election procedures; in the section heading, 
added "municipal election provisions", and "and char- 
ter amendments", and after "election", deleted "act" and 
added "code; public financing"; added a new Subsection A 
and redesignated former Subsections A and B as Subsec- 
tions B and C, respectively; in Subsection B, after "char- 
ter that", deleted "are supplemental to provisions in" and 


added "do not conflict with", after "imposed by the", de- 
leted "Local Election Act for the conduct of local or mu- 
nicipal officer elections" and added "Election Code, At the 
discretion of the municipality, the adjustment of calendar 
dates may be done administratively, by ordinance or as 
otherwise provided by the charter of the municipality.", 
and after "no later than", deleted "January" and added 
"June"; in Subsection C, after the subsection designa- 
tion, added "At the discretion:of the municipality", after 
"requirements of", deleted "this section" and added "the 
Election Code and other applicable state or federal laws 
related to elections."; and added Subsections D and E. 


1-22-4, Regular local election; proclamation; publication. 


A. Between one hundred twenty and one hundred fifty days before the next regular local elec- 
tion, each local government shall notify the county clerk of the county in which the primary admin- 
istrative office of the local government is situate of all local government positions that are to be 
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filled at the next regular local election. Each county clerk shall inform the secretary of state of all 
positions to be filled no later than one hundred twelve days before the regular local election. 

B. The secretary of state shall by resolution issue a public proclamation in Spanish and Eng- 
lish calling a regular local election. The proclamation shall be issued and filed by the secretary 
of state in the office of the secretary of state ninety days preceding the date of the regular local 
election, and upon filing the proclamation, the secretary of state shall post the proclamation and 
certify it to each county clerk. 

C. The proclamation shall specify: 

(1) the date when the election will be held; 

(2) each elective office, local governing body and judicial position to be filled; 

(3) the date on which declarations of candidacy are to be filed; 

(4) the date on which declarations of intent to be a write-in candidate are to be filed; and 

(5) the municipalities subject to a ranked-choice voting runoff election and those subject to 
a top-two runoff election and the date of the top-two runoff election should one be necessary. 

D. After receipt of the proclamation from the secretary of state, the county clerk shall post the 
entire proclamation on the county clerk's website and, not less than seventy-five days before the 
date of the election, shall publish portions of the proclamation relevant to the county at least once 
in a newspaper of general circulation within the county. The publication of the proclamation shall 
conform to the requirements of the federal Voting Rights Act of 1965, as amended, and shall specify: 

(1) the date when the election will be held; 

(2) for each local government situated in whole or in part in the county, each elective exec- 
utive, local governing body and judicial position to be filled by voters of any precinct in the county; 

« (8) the date on which declarations of candidacy are to be filed and the date on which dec- 

larations of intent to be a write-in candidate are to be filed; 

(4) the location, days and hours for voting at the office of the county clerk; 

(5) the location, days and hours for early voting at each alternate voting location and mo- 
bile alternate voting location; 

(6) the location, date and hours for voting at each election day polling place; and 

(7) the date certificates of registration shall be subscribed and sworn as required by law. 

EK, Whenever two or more members of a local governing body are to be elected at large for 
terms of the same length of time, the secretary of state shall numerically designate the positions 
on the ballot as "position one", "position two" and such additional consecutively numbered posi- 
tions as are necessary; but only one member shall be elected for each position. Whenever two or 
more members of a local governing body are to be elected to represent the same area with terms of 
different lengths of time, the secretary of state shall list the office with the shorter length of time 
first and shall designate each position with "for a term expiring 


History: 1978 Comp., § 1-22-4, enacted by Laws former Paragraphs C(4) through C(6) as Paragraphs C(3) 
1985, ch. 168, § 6; 1987, ch. 338, § 1; 1991, ch. 105, § 40; through C(5), respectively; and in Subsection D, deleted 
2007, ch. 337, § 19; repealed and reenacted by Laws Paragraphs D(2) and D(8), added.a new Paragraph D(2) 
2018, ch. 79, § 19; 2019, ch. 212, § 146. and redesignated former Paragraphs D(4) through D(6) as 

Repeals and reenactments. — Laws 2018, ch. 79, § Paragraphs D(3) through D(5), respectively, in Paragraph 
19 repealed 1-22-4 NMSA 1978 and enacted a new section D(3), after "to be filed", added "and the date on which 
effective July 1, 2018. declarations of intent to be a write-in candidate are to be 

Cross references. — For the federal Voting Rights Act filed", in Paragraph D(4), after "location,", deleted "of each 
of 1965, see 42 U.S.C. § 1973 et seq. polling place" and added "days and hours for voting at the 

The 2019 amendment, effective April 3, 2019, revised office of the county clerk", in Paragraph D(5), after "loca- 
the procedures for regular local elections; in the section tion,", deleted "of each alternate voting location for early 
heading, deleted "municipal officer election"; added a voting" and added "days and hours for early voting at each 
new Subsection A, redesignated former Subsection A as alternate voting location and mobile alternate voting loca- 
Subsection B and deleted former subsection designation tion", deleted former Paragraph D(7), added a new Para- 
"B."; in Subsection B, after "regular local election, deleted graph D(6) and redesignated former Paragraph D(8) as 
"Between one hundred twenty and one hundred fifty days Paragraph D(7), and in Paragraph D(7), after "the date", 
before the next local election, each local government shall ~ deleted "and time of the closing of the registration books 
notify the secretary of state of all local government po- by the county" and added "certificates of registration shall 
sitions that are to be filled at the next election for that be subscribed and sworn", 
local government" and added "and upon filing the procla- The 2007 amendment, effective July 1, 2007, changed 
mation, the secretary of state shall post the proclamation the day the proclamation is to be filed with the county 
and certify it to each county clerk"; in Subsection C, Para- clerk from the last Friday to the last Tuesday in Novem- 
graph C(1), after "governing body", added "and judicial po- ber. 


sition", deleted former Paragraph C(3) and redesignated 
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1-22-5 ELECTIONS 1-22-8 


The 1991. amendment, effective April 2, 1991, in- 
serted "in Spanish and English" in the first sentence in 


1- 22. 5. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 1-22-5 
NMSA 1978, as enacted by Laws 1985, ch, 168, § 7, relat- 
ing to special election, proclamation, publication, effective 


1-22-6. Repealed. 


Repeals, — Laws 2018, ch, 79, § 175 repealed 1-22-6 
NMSA 1978, as enacted by Laws 1985, ch. 168, § 8, re- 
lating. to precincts, consolidation, polling places, effective 


. Subsection A and made a minor stylistic change in Sub- 
section C. 


; 
a 


July 1, 20 18. For provisions of former section, see the 20 17 
NMSA 1978 on NMOneSource.com. 


July 1, 2018. For provisions of former section, see the 2017 
NMSA 1978 on NMOneSource.com. 


1-22-77, DecluiHtivit of candidacy; filing date; pedialty. 


A. A candidate for a position that will be filled at a regular local election shall file a deéldratiod 
of candidacy with the proper filing officer between 9:00 a.m. and 5:00 p.m.’on the as RR day 


before the date of the regular local election. 


B. A candidate shall file for only one position in the same local government but wera file for a 
position in more than one local government on the same filing day. 

C. -Adeclaration of candidacy shall not be amended after it has been filed with the proper filing officer. 

D. Each declaration of candidacy shall be delivered for filing in person by the eligible candidate 
or by a person acting by virtue of written authorization. The proper filing officer shall not accept 
for filing from any one individual more than one declaration of candidacy. 

E. Whoever knowingly makes a false statement in a declaration of candidacy is guilty of a 
fourth degree felony and shall be sentenced hn! to the provisions of Section 31-18-15 NMSA 


1978. 


History: 1978 Comp., § 1-22-7, enacted by Laws 1985, 
ch. 168, § 9; 1999, ch. 267, § 34; 2015, ch, 145, § 83; re- 
pealed ‘and reenacted by Laws 2018, ch. 79, § 20; 2019, 
ch, 212, § 147. 

Repeals and reenactments, — Laws 2018, ch. 79; § 


20 repealed 1-22-7 NMSA 1978 and enacted a new section 


effective July 1, 2018, 

Cross references. — For sentencing for felonies, see 
31-18-15 NMSA 1978. 

The 2019 amendment, effective April 3, 2019, revised 
the procedures for regular local elections; in the section 
heading, deleted "municipal officer election"; added a 
new Subsection A, redesignated former Subsection A as 
Subsection B and deleted former subsection designation 
"B."; in Subsection B, after "regular local election, deleted 
"Between one hundred twenty and one hundred fifty days 
before the next local election, each local government shall 
notify the secretary of state of all local government po- 
sitions that are to be filled at the next election for that 
local government" and added "and upon filing the procla- 
mation, the secretary of state shall post the proclamation 
and certify it to each county clerk"; in Subsection C, Para- 
graph C(1), after "governing body", added "and judicial po- 
sition", deleted former Paragraph C(3) and redesignated 
former Paragraphs C(4) through C(6) as Paragraphs C(3) 
through C(5), respectively; and in Subsection D, deleted 
Paragraphs D(2) and D(8), added a new Paragraph D(2) 
and redesignated former Paragraphs D(4) through D(6) as 


» Paragraphs D(3) through D(5), respectively, in Paragraph 


D(3), after "to. be filed", added "and the date on which 
declarations of intent to be a write-in candidate are to be 
filed", in Paragraph D(4), after "location,", deleted "of each 
polling place" and added ‘days and hours for voting at the 
office of the county clerk", in Paragraph D(5), after "loca- 
tion,", deleted "of each alternate voting location for early 
voting" and added "days and hours for early voting at each 
alternate voting location and mobile alternate voting loca- 
tion", deleted former Paragraph D(7), added a new Para- 
graph D(6) and redesignated former. Paragraph D(8) as 
Paragraph D(7), and in Paragraph D(7), after "the date", 
deleted "and time of the closing of the registration books 
by the county" and added. "certificates of registration shall 
be subscribed and sworn". 

The 2015 amendment, effective July 1, 2015, removed 
the provision relating to the filing date for a special school 
district election; in Subsection A, after "candidate for a", 
deleted "school"; deleted Subsection B and redesignated 
the succeeding subsections’ accordingly; in Subsection B, 
after "only one", deleted "school"; and in Subsection C, af- 
ter "statement in", deleted "his" and added "a". 

The 1999 ‘amendment, effective June 18, 1999, added 
Subsection C, redesignated former Subsection C as Sub- 
section D, ‘and, in that subsection, inserted "and shall be 
sentenced pursuant to the provisions of Section 31-18- 15 
NMSA 1978", 


1-22-8. Declaration of candidacy; sworn statement of intent; form. 


In making a declaration of candidacy, the candidate shall submit a sworn statement of intent i in 


substantially the following form: 
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1-22-8.1 LOCAL ELECTIONS 1-22-8.1 
“es pelea y et OF CANDIDACY--STATEMENT OF INTENT 
I, of _ (candidate's name on certificate of registration), being first duly sworn, 


say that I am a voter of the county of | 


date of the proclamation calling this election; 


, State of New Mexico. I reside at 


and was registered to vote at that place on the 


I reside within and am registered to vote in the area to be elected to represent; 


I desire to become a candidate for the office of 


at. the regular local election to 


be held in November of the year this declaration is filed; 

I will be eligible and legally qualified to hold this office at the beginning of its term; and 

I make the foregoing affidavit under oath, knowing that any false statement herein Constinutes 
a felony punishable under the criminal laws of New Mexico. 


Subscribed and sworn to before me by 
20 


— Public) 
My commission. expires: 


Wott 
. 


History: 1978 Comp., § 1-22-8, enacted by Laws 
1985, ch. 168, § 10; 1987, ch. 249, § 47; 1993, ch. 314, § 
63; 1993, ch. 316, § 61; 1997, ch. 252, § 2; 2015, ch. 145, 
§ 84; repealed and reenacted by Laws 2018, ch. 79, § 
21; 2019, ch. 212, § 148. 

Rep eals and reenactments. — Laws 2018, ch. 79, § 
21 apenisn 1-22-8 NMSA 1978 and enacted a new section 
effective July 1, 2018. 

The 2019 amendment, effective April 3, 2019, revised 
the form for a declaration of candidacy; after "in the area 
to be", deleted "represented" and added "elected to repre- 
sent"; and after "to be held", deleted "on the date set by 
law" and added "in November of the year this declaration 
is filed", 0: 

The 2015 euntexidiesie nits effective » July 1," 2016, 
omic the declaration of candidacy form; in the first 


1-22-8.1. Write-in candidates. 


(Signature of Declarant) 
(Mailing Address) 


(Residence Address) 


this day of _ ‘aol | Sele 


undesignated paragraph, after "I reside at and 
was", deleted "a resident" and added "registered to vote", 
after "place on the date", deleted "of", after "calling the 
election", deleted "for which I am a candidate" and added 
"was filed in the office of the county clerk"; in the second 
undesignated paragraph, after "for the office of", deleted 
the blank space added "School Board"; and in the notary 
affidavit, deleted "19" and added "20", 

The 1997 amendment, effective June 20, 1997, added 
the language beginning "and was a resident" at the end of 
the first paragraph of the form. 

The 1998 amendment, effectiveJune 18, 1993,.substi- 
tuted "certificate" for "affidavit" in the form. This section 
was also amended by Laws 1993, ch. 314, § 63. The section 
was set out as amended by Laws 1993, ch, 316, § 61, See 
12-1-8 NMSA 1978, 


A.  Write-in candidates shall be permitted in regular local eneetiang 

B, A person may be a write-in candidate only if the person has the qualifications to be a candi- 
date for the position for which the person is running. 

C. A person desiring to be a write-in candidate for an office shall file with the proper filing offi- 
cer a declaration of candidacy. The declaration shall be filed between 9:00 a.m. and 5:00 p.m. on the 
sixty-third day preceding the date of the election. The county clerk shall ensure that a declaration 
of candidacy filed pursuant to this section specifies that it is for a write-in candidate. 

D, At the time of filing the declaration of candidacy, the write-in candidate shall be considered a 
candidate for all purposes and provisions relating to candidates in the Local Election Act, except that 
the write-in candidate's name shall not be printed on the ballot nor posted in any polling place. 
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1-22-9 ELECTIONS 1-22-10.1 


History: 1978 Comp., § 1-22-8.1, enacted by Laws write-in vote; redesignated former Subsection E as Sub- 
2018, ch. 79, § 22; 2019, ch. 212, § 149. section D; and deleted former Subsections F and G, which 

The 2019 amendment, effective April 3, 2019, re- related to casting a write-in vote and certifying an elec- 
moved certain provisions related to write-in candidates; tion where a write-in candidate is unopposed. 


deleted former Subsection D, which related to counting a 


1-22-9. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 1-22-9 For provisions of former section, see the 2018 NMSA 1978 
NMSA 1978, as enacted by Laws 1985, ch. 168, § 11, relat- on NMOneSource.com. 
ing to withdrawal of candidates, effective April 3, 2019. 


1-22-10. Candidate qualification; challenges; ballots. 


A. The proper filing officer shall determine whether a candidate filing a declaration of candi- 
dacy is registered to vote within the area to be elected to represent and, if required for the office 
being sought, whether the candidate's nominating petition for that office has been filed with a 
number of signatures that is equal to or greater than the number required for that office. If the 
candidate is so qualified and no withdrawal of candidacy has been filed as provided in the Local 
Election Act, the proper filing officer shall place the candidate's name on the ballot for the position 
specified in the declaration of candidacy and notify each candidate in writing no later than 5:00 
p.m. on the sixtieth day before the local election. 

B. Any voter may challenge the candidacy of any person seeking election at the regular local elec- 
tion for the reason that the person does not meet the requirements for the office sought by filing a 
petition in the district court within seven days after the day for filing a declaration of candidacy. The 
district court shall hear and render a decision on the matter within ten days after the filing of the 
petition. The decision of the district court may be appealed to the supreme court within five days after 
the decision is rendered. The supreme court shall hear and render a decision on the appeal forthwith. 

C. Ballots for the regular local election shall be prepared by the proper filing officer and printed 
in accordance with the provisions of Section 1-10-5 NMSA 1978. 

D. The printed ballot shall contain the name of each person who is a candidate and pis position 
for which the person is a candidate. 

E. The ballot shall also contain all ballot questions that are to be submitted to the voters as 
certified by a local governing body.to the county clerk in each county in which the local govern- 
ment is situate and shall conform to the requirements for ballot questions on the regular. local 
election ballot as provided in Chapter 1, Article 16 NMSA 1978. 


History: 1978 Comp., § 1-22-10, enacted by Laws requirements", deleted "of Section 1-16-8 NMSA 1978" 
1985, ch. 168, § 12; 1993, ch. 4, § 1; 2009, ch. 150, § 35; and added "for ballot questions on the regular local elec- 
repealed and reenacted by Laws 2018, ch. 79, § 24; tion ballot as provided in Chapter 1, Article 16 NMSA 
2019, ch. 212, § 150. 1978"; and deleted former Subsections C through E. 

Repeals and reenactments. — Laws 2018, ch. 79; § The 2009 amendment, effective June 19, 2009, in Sub- 
24 repealed 1-22-10 NMSA 1978 and enacted a new sec- section C, after "Paper ballots", deleted "and ballot labels"; 
tion effective July 1, 2018. in Subsection G, after "paper ballots may be", deleted 

Cross references. — For the federal Voting Rights "used" and added "hand counted" and after "in lieu of", 
Acts of 1965, see 42 U.S.C. § 1973 et seq. added "using"; and after "voting machine", added "to tabu- 

The 2019 amendment, effective April 3, 2019, re- late ballots"; and deleted former Paragraph (3) of Subsec- 
vised the provisions related to challenging a candidate's tion G, which provided that paper ballots may be used for 
qualifications; in the section heading, added "Candidate emergency ballots in case of a voting machine malfunction 
qualification; challenges"; added a new Subsection B and and added "the Election Code". 
redesignated former Subsection B as Subsection C; in The 1998 amendment, effective January 29, 1993, in 
Subsection E, after "ballot questions", deleted "permit- Subsection (G), inserted the paragraph designations "(1)" 
ted by the board of county commissioners pursuant to and "(3)", inserted paragraph (2), and made minor stylis- 
Section 1-22-10.1 NMSA 1978", and after "conform to the tic changes. 


1-22-10.1. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 1- _ provisions of former section, see the 2018 NMSA 5 fe on 
22-10.1 NMSA 1978, as enacted’ by Laws 2018, ch, 79, - NMOneSource.com.' 
§ 25, relating to ballot order, effective April 3, 2019. For 
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1-22-11 LOCAL ELECTIONS 1-22-16 


1-22-11. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 1-22-11 of former section, see the 2018 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1985, ch. 168, § 13, relat- Source.com. 
ing to publication, effective April 3, 2019: For provisions 


1-22-12, Repealed. | | tee 


_ Repeals. — Laws 2018, ch. 79, § 175 repealed 1-22-12 of former section, see the 2017 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1985, ch. 168, relating to Source.com. 
conduct of elections, effective July 1, 2018. For, provisions 


1-22-13. Repealed. 


Repeals, — Laws 2019, ch. 212, § 284 repealed 1-22-13 2019. For provisions of former section, see the 2018 NMSA 
NMSA 1978, as enacted by Laws 1985, ch. 168, § 15, relat- 1978 on NMOneSource.com. 
ing to watchers, observers, challengers, effective April 3, 


1-22-14. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 1-22-14 * of former section, see the 2017 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1985, ch. 168, § 16, relat- Source.com. 
ing to votes required, effective July 1, 2018. For provisions 


1-22-15. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 1-22-15 provisions of former section, see the 2018 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1985, ch. 168, § 17, relat- NMOneSource.com. 
ing to canvassing board, duties, effective April 3, 2019. For 


1-22-16. Municipal runoff elections. 


A. All runoff elections authorized by Article 7, Section 5 of the constitution of New Mexico shall 
be conducted pursuant to this section as a top-two runoff election or as a ranked-choice rant elec- 
tion as follows: 

(1) a top-two runoff election shall be conducted on a separate ballot when the candidate 
receiving the most votes for an office did not receive the percentage of votes, required by the laws 
of the municipality to be elected in the first round of voting. When ordered, the top-two runoff elec- 
tion shall be-held following the regular local election and allow the voter to select between the two 
candidates who in the first round of voting received the highest number of votes for an office; and 

(2) aranked-choice runoff election shall be conducted on the same ballot as the regular local 
election and allow the voter to rank the candidates for an office in the order of preference for the voter. 

B. Ifa municipality whose laws provide for top-two runoff elections is notified by the proper 
canvassing board that a runoff election is required following the regular local election, the top-two 
runoff election shall be conducted in accordance with those election ‘provisions and procedures in 
the ordinances or charter of the municipality that do not conflict with the Election Code or admin- 
istrative rules issued by the secretary of state; provided that in a municipality in which the first 
round of voting is conducted at the regular local election: 

(1) the county clerk shall perform the duties of administering the top-two runoff election; and 

(2) the municipality shall reimburse the secretary of state the actual cost of cpnducting the 
runoff election. 

C, A municipality whose laws provide for a runoff election shall conduct the Slackicn in the 
manner provided by the municipality's ordinance or charter; provided that:a municipality may by 
ordinance choose between conducting a top-two runoff election and a ranked-choice runoff elec- 
tion, The ordinance shall be filed with the secretary of state no later than June 30 of the year the 
next regular local election is scheduled. 
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1-22-17 ELECTIONS 1-22-19 


D. The secretary of state shall issue rules to implement top-two and ranked-choice runoff elec- 
tions. 


History: 1978 Comp., § 1-22-16, enacted by Laws B, in the introductory clause, after "regular local elec- 
1985, ch. 168, § 18; repealed and reenacted by Laws tion", deleted "or municipal officer election", after "elec- 
2018, ch. 79, § 29; 2019, ch. 212, § 151. tion provisions", deleted "of the municipality's ordinance 

Repeals and reenactments. — Laws 2018, ch. 79, § or charter that supplement the Local Election Act" and 
29 repealed 1-22-16 NMSA 1978 and enacted a new sec- added "and procedures in the ordinances or charter of the 
tion effective July 1, 2018. municipality that do not conflict with the Election Code or 

The 2019 amendment, effective April 3, 2019, revised administrative rules issued by the secretary of state", and 
the procedures related to municipal runoff elections; in added Paragraph B(2); and in Subsection C, after "no later 
Subsection A, after each occurrence of "regular local elec- than", deleted "January" and added "June", and after "reg- 
tion", deleted "or municipal officer election"; in Subsection ular local election", deleted "or municipal officer election". 


1-22-17. Recompiled. 


Recompilations. — Laws 2019, ch. 212, § 127 recom- 
piled and amended former 1-22-17 NMSA 1978 as 1-13-23 
NMSA 1978 effective April 3, 2019. 


1-22-18. Local election; date term of office begins. 


The term of office of a candidate elected in a regular local election or ensuing top-two runoff 
election shall begin on January 1 following the candidate's election, and the candidate to whom a 
certificate of election has been issued shall take the oath of office before entering upon the duties 
of office. 


History: 1978 Comp., § 1-22-18, enacted by Laws or emergency"; and after "has declared intent”, added the 


1985, ch. 168, § 20; 2009, ch. 150, § 36; repealed and remainder of the sentence; and in Subsection H, after "ex- 
reenacted by Laws 2018, ch. 79, § 31. cept that", deleted "he shall not be entitled to have his" 
Repeals and reenactments. — Laws 2018, ch. 79, § and added "the write-in candidate's". 
31 repealed 1-22-18 NMSA 1978 and enacted a new sec- 
tion effective July 1, 2018. ANNOTATIONS 
The 2009 amendment, effective June 19, 2009, in Am. Jur, 2d, A.L.R. and C.J.S. references. — Elec- 


Paragraph (2) of Subsection D, after "name is written’, de- tions: validity of state or local legislative ban on write- -in 
leted "in the proper slot on the voting machine or"; after votes, 69 A.L.R.4th 948. 


"provided on the", deleted "paper ballot, absentee ballot 


1-22-19. Early voting; municipal early voting locations. is 


In a regular local election, a county clerk shall provide at least one alternate voting or mobile 
alternate voting location in a municipality when requested by a municipality in the county; pro- 
vided that the: 

A. municipality elects its municipal officers at the regular local election and submits a written 
request to the county clerk no later than January 30 of the year of the local election; 

B. alternate voting or mobile alternate voting location may operate for less than the full early, 
voting period, to be decided upon between the municipality and the county clerk; 

C. location of the alternate voting or mobile alternate voting location in the municipality con- 
forms to the requirements for alternate voting locations; and . 

D. municipality provides the facility and services for the alternate voting or mobile PA: 
voting location. 


History: 1978 Comp., § 1-22-19, enacted by Laws Subsections A and B and redesignated former Para- 
1985, ch. 168, § 21; 1987, ch. 249, § 51; 1999, ch. 267, graphs C(1) through C(4) as Subsections A through D, 
§ 35; 2015, ch. 145, § 86; repealed and reenacted by respectively; in the introductory clause, added "In a 
Laws 2018, ch. 79, § 32; 2019, ch. 212, § 152. regular local election", and in Subsection A, after "mu- 

Repeals and reenactments. — Laws 2018, ch. 79, § nicipality", added "elects its municipal officers at the 
32 repealed 1-22-19 NMSA 1978 and enacted a new sec- regular local election and". 
tion effective July 1, 2018. The 2015 amendment, effective July 1, 2015, removed 

The 2019 amendment, effective April 3, 2019, re- certain restrictions on absentee voting procedures; in Sub- 
vised the procedures for early voting; deleted former section A, after "appearing on the ballot in", deleted "his" 
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1-22-20 


and added "the voter's", after "precinct as if', deleted "he" 
and added "the voter", and after "casting", deleted "his" 
and added "the"; and in Subsection B, after "Absent Voter 
Act", deleted "of the Election Code", after "date of the elec- 
tion.", added "In addition", after "electronic voting ma- 
chine", deleted "from 8:00 a.m." and added "at alternate 
voting locations at any time beginning", and after "preced- 


SCHOOL DISTRICT CAMPAIGN REPORTING 


1-22A-2 


The 1999 amendment, effective June 18, 1999, in Sub- 
section A, deleted language from the beginning of the sec- 
tion which described reasons that a voter may vote by ab- 
sentee ballot, and made stylistic changes; added the last 
sentence to Subsection B; and, in Subsection C, substi- 
tuted "a regular precinct board" for "other precinct board" 
in the first sentence. 


ing an election", deleted "until 5:00 p.m. on the Friday" 
and added "through the Saturday". 


1-22-20. Recompiled. 


Recompilations, — Laws 2019, ch, 212, § 110 recom- 
piled and amended former 1-22-20 NMSA 1978 as 1-11-19 
NMSA 1978 effective April 3, 2019. 


ARTICLE 22A 
School District Campaign Reporting 


Sec. ' Sec. 
1-22A-1. Short title. 1-22A-7; Reports and statements; late filing penalty; fail- 
1-22A-2,. Definitions. ure to file, 
1-22A-3. Reports required; time and place of filing. 1-22A-8. Civil penalties. 
1-22A-4, Contents of report. 1-22A-9. Penalties; criminal enforcement. 
1-22A-5. Anonymous contributions; special event fund- : 1-22A-10. Campaign funds; limitations on use. 
raisers, 
1-22A-6. Voluntary compliance; complaints and investiga- 
tions; arbitration; referrals for enforcement. 


1-22A-1. Short title. 


This act [1-22A-1 to 1-22A-10 NMSA 1978] may be cited as the "School District Campaign Re- 
porting Act". 


History: Laws 2013, ch. 180, § 1. Effective dates. — Laws 2013, ch. 180, § 11 made the 


School District Campaign Reporting Act effective July 1, 
2013. 


1-22A-2. Definitions. 


As used i in the School District Campaign Reporting Act: 

A. ."campaign committee" means one’or more persons authorized by a pandidats to raise, col- 
lect. or expend cans bison on the candidate's behalf for the purpose of electing the candidate to 
office; 

B. "candidate" means a person who seeks or Sadilidasd an office in an election covered by the 
School District Campaign Reporting Act and who either has filed a declaration of candidacy or has 
received contributions or made expenditures of five hundred dollars ($500) or more or authorized 
another person or campaign committee to receive contributions or make expenditures of five hun- 
dred dollars ($500) or more for the purpose of seeking election to a covered office; 

C. "contribution" means a gift, subscription, loan, advance or deposit of money or other thie 
of value, including the estimated value of an in-kind contribution, that is made or received for a 
political purpose, including payment of a debt incurred in an election campaign; but "contribution" 
does not include the value of services provided without compensation or unreimbursed travel or 
other personal expenses of individuals who volunteer a portion or all of their time on behalf of a 
candidate or campaign committee; 

D. "covered office" means the position of board of education member of a school district that 
has an enrollment of twelve thousand students or more or the position of board member of a 


347 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved, 


1-22A-3 ELECTIONS © 1-22A-3 


community college organized or operating pursuant to the provisions of Chapter 21, Article 13 or 
Article 16 NMSA 1978; | 

E.. "election cycle" means the period beginning thirty days after an election for an office and 
ending thirty days following the subsequent election day for that office; 

F. "expenditure" means a payment, transfer or distribution or obligation or promise to pay, 
transfer or distribute any money or other thing of value for a political purpose, including payment 
of a debt incurred in an election campaign; 

G. "political purpose" means advocating the election or defeat of a candidate in an efictiaul 

H. "prescribed form" means a form or electronic format prepared and prescribed by the secre- 
tary of state; and 

I. "reporting individual" means a candidate or treasurer of a campaign committee. 


History: Laws 2013, ch. 180, § 2; 2018, ch. 79, § 36. District Campaign Reporting Act; and in Subsection B, 
The 2018 amendment, effective July 1, 2018, revised after "office and ending", deleted "on" and added "thirty 
the definition for "election cycle" as used in the School days following". 


1-22A-3. Reports required; time and place of filing. 


A. A candidate or campaign committee that has received contributions or made expenditures 
of five hundred dollars ($500) or more shall file with the secretary of state a report of all contribu- 
tions received and expenditures made on a prescribed form, and the report shall be filed in the 
same or similar electronic system as that used for the Campaign Reporting Act [1-19-25 through 
1-19-36 NMSA 1978]. Except as otherwise provided in this section, all reports pursuant to the 
School District Campaign Reporting Act shall be filed electronically and electronically authen- 
ticated by the candidate using an electronic signature in conformance with the Electronic Au- 
thentication of Documents Act [14-15-1 through 14-15-6 NMSA 1978] and the Uniform Electronic 
Transactions Act [Chapter 14, Article 16 NMSA 1978]. 

B. A candidate or campaign committee shall file a campaign report of all contributions received 
and expenditures made during an election cycle and not previously reported by midnight on the 
twenty-first day before the election and on the thirtieth day following the election. 

C. Ifa reporting date set by Subsection B of this section falls on a holiday, the report shall be 
filed on the next business day. 

D. Ifacandidate or campaign committee has not received any contributions and has not made 
any expenditures since the last report filed with the secretary of state, the candidate or campaign 
committee shall only be required to file a statement of no activity, which shall not be Pale to be 
notarized, in lieu of a full report when that report would otherwise be due. 

E. A report of expenditures and contributions filed after a deadline set sts in this section 
shall not be deemed to have been timely filed. 

F. Except for candidates and campaign committees that file a saithiedd of no sepastndty, each 
candidate or campaign committee shall file'a report of expenditures and contributions pursuant to 
the filing schedules set forth in this section, regardless of whether any expenditures were made or 
contributions were received during the reporting period. Reports shall be required until the i 
date or campaign committee delivers a report to the secretary of state spelen that: 

(1) there are no outstanding campaign debts; . 
(2) all money has been expended i in accordance with the provisions of Bextia 13 22A-10 
NMSA 1978; and lob He'd 

(3) the bank account for pica leny funds maintained by the candidate or campaign com- 
mittee has been closed. 

G. A candidate who does not Weimatels file'a dceUntatiba of aaeinsay and déah not file a eee 
ment of no activity shall file reports in accordance with Subsection-B of this section. 

H. A candidate may apply to the secretary of state for exemption from electronic filing in case 
of hardship, which shall be defined by the secretary of state. DTS 


2 
History: Laws 2013, ch. 180, § 3; 2018, ch. 79, § 37. must file campaign swt he ari revised a statutory refer- 


The 2018 amendment, effective July 1, 2018, changed ence; in Subsection B, after "reported by midnight on the", 
the dates by when candidates or campaign committees deleted "second Monday in April" and added "twenty-first 
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day before the election and on the thirtieth day following deleted "6 of the School District Campaign Begins Act" 
the election"; in Subsection C, after "falls on a", deleted and added "1-22A-10 NMSA 1978", 
"weekend or"; and in Farner, F(2); after "Section", 


1- 22A-4, Contents of report. 


A. Each required report of expenditires and contributions shall be éspdi'a or printed legibly, or 
on a computer disc or format approved by the secretary of state, and shall include: 

(1) the name and address of the person to whom an expenditure was made or from whom 
a contribution was received; provided that for contributors, the name of the legal entity or the first 
and last names of the individual shall be the full name of the legal entity or individual, and initials 
only shall not constitute a full name unless that is the complete legal name; 

(2) the'occupation and type and name of business; if any, of any person making contribu- 
tions of two hundred fifty dollars ($250) or more in the aggregate per election; 

(3) . the amount of the expenditure or contribution or value Dp ober 

(4) the purpose of the expenditure; and 

(5) the date that the expenditure was made or the contribution was received. 

B. Each report’shall contain an opening and closing cash balance for the bank account main- 
tained for campaign funds by the reporting va ae during the reporting period and the name 
of the financial institution. 

C. Each report shall specify the amount of ae unpaid debt and the identity of the person to 
whom the debt is owed. 


History: Laws 2013, ch. 180, § 4. Gis i Effective dates. — Laws 2013, ch. 180, § 11 made the 
School District Campaign Reporting Act effective aioe 1, 
2013. 


74 


1-22A-5. Anonymous contributions; special event fundraisers. 


A. No anonymous contributions may be accepted in excess of one hundred dollars ($100). The 

aggregate amount of anonymous contributions received by a candidate in an election cycle shall 
not exceed five hundred dollars ($500). 
- B,. Cash contributions received at special events that are unidentifiable as to a specific contrib- 
utor but identifiable as to the special event are not subject to the anonymous contribution limits 
provided for in.this section so long as no single special event raises, after expenses, more than one 
thousand dollars ($1, 000) in such cash contributions. For those contributions, due diligence and 
best efforts shall’be made to disclose on a special prescribed form with the sponsor, date, place, 
total amount received, expenses incurred, estimated number of persons in attendance and other 
identifiable factors that describe the special event.For purposes of this subsection, "special event" 
means an event such as a barbecue or similar fundraiser where tickets costing twenty-five dollars 
($25.00) or less are sold or an event such as a coffee, tea or similar reception, 

C. Any contributions received pursuant to this section in excess of the limits established in 
Subsections A and B of this section'shall be donated to the state general fund or an organization to 
which a federal income tax deduction would be available under Subparagraph (A) of Paragraph (1) 
of Subsection (b) of Section 170 of the Internal Revenue Code of 1986, as amended. 


History: Laws 2018, ch. 180, § 5. Effective dates. — Laws 2013, ch. 180, § 11 made the 


Cross references. — For Section 170 of the Internal School District Campaign Reporting Act effective July 1, 


Revenue Code of pet see 26 U8. C:§ 170. ; 2098 


1224.6, Vollintary bit ptteiti ce: ei plaints and: investigations; 
arbitration; referrals for enforcement. 


cial The wedrstanty of state may initiate investigations to determine whether any provision of the 
School District Campaign Reporting Act has been violated. Additionally, any person who believes 
that a provision of that act has been violated may file a written complaint with the secretary of 
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state any time prior to ninety days after an election, except that no complaints from the public 
may be filed within eight days prior to an election. The secretary of state shall adopt procedures 
for issuing advisory opinions and processing complaints and notifications of violations. 

B. The secretary of state shall at all times seek to ensure voluntary compliance with the pro- 
visions of the School District Campaign Reporting Act. If the secretary of state determines that 
a provision of that act for which a penalty may be imposed has. been violated, the secretary of 
state shall by written notice set forth the violation and the fine imposed and inform the report- 
ing individual that the individual has ten working days from the date of the letter to correct the 
matter and to provide a written explanation, under.penalty of perjury, stating any reason why the 
violation occurred. If.a timely explanation is filed and the secretary of state determines that good 
cause exists to waive the fine imposed, the secretary of state may by a written notice of final action 
partially or fully waive any fine imposed for any late, incomplete or false report or statement of 
exception. A written notice of final action shall be sent by certified mail. 

C. Upon receipt of the notice of final action, the person against whom the penalty has been 
imposed may protest the secretary of state's determination by submitting on a prescribed form 
a written request for binding arbitration to the secretary of state within ten working days of the 
date of the notice of final action. Any fine imposed shall be due and payable within ten working 
days of the date of notice of final action. No additional fine shall accrue pending the issuance of the 
arbitration decision. Fines paid pursuant to a notice of final action that are subsequently reduced 
or dismissed shall be reimbursed with interest within ten working days after the filing of the ar- 
bitration decision with the secretary of state. Interest on the reduced or dismissed portion of the 
fine shall be the same as the rate of interest earned by the secretary of state's escrow account to be 
established by the department of finance and administration. 

D. An arbitration hearing shall be conducted by a single arbitrator selected within ten days by 
the person against whom the penalty has been imposed from a list of five arbitrators provided by 
the secretary of state. Neither the secretary of state nor a person subject to the School District 
Campaign Reporting Act, Campaign Reporting Act [1-19-25 through 1-19-36 NMSA 1978], Lobbyist 
Regulation Act [Chapter 2, Article 11 NMSA 1978] or Financial Disclosure Act [10-16A-1 through 
10-16A-8 NMSA 1978] may serve as an arbitrator. Arbitrators shall be considered to be independent 
contractors, not public officers or employees, and shall not be paid per diem and mileage. 

E. The arbitrator shall conduct the hearing within thirty days of the request for arbitration. 
The arbitrator may impose any penalty the secretary of state is authorized to impose.The arbitra- 
tor shall state the reasons for the arbitrator's decision in a written document that shall be a public 
record. The decision shall be final and binding. The decision shall be issued and filed with the 
secretary of state within thirty days of the conclusion of the hearing. Unless otherwise provided 
for in this section or by rule or regulation adopted by the secretary of state, the procedures for the 
arbitration shall be governed by the Uniform Arbitration Act [Chapter 44, Article 7A NMSA 1978]. 
No arbitrator shall be subject to liability for actions taken pursuant to this section. . 

F. The secretary of state may refer a matter to the attorney general or a district attorney for a 
civil injunction or other appropriate order or for criminal enforcement. 


History: Laws 2013, ch. 180, §'6. ‘ Effective dates. — Laws 2018, ch. 180, § 11 made the 


School District Campaign Reporting Act effective July 1, 


2013. 


1-22A-7. Reports and statements; late filing penalty; failure to file. 


A. Ifastatement of no activity or a report of expenditures and contributions contains false or 
incomplete information or is filed after any deadline imposed by the School District Campaign Re- 
porting Act, the candidate, in addition to any other penalties or remedies prescribed by the Elec- 
tion Code, shall be liable for and shall pay to the secretary of state fifty dollars ($50.00) per day 
for each regular working day after the time required by the School District Campaign Reporting 
Act for the filing of statements of no activity or reports of expenditures and contributions until the 
complete or true statement or reports filed, up to a maximum of five thousand dollars ($5,000). 
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B. All sums collected for the penalty shall be deposited in the general fund for credit to the 
current school fund. A report or statement of exception shall be deemed timely filed only if it is 
received by the secretary of state by the date and time prescribed by law. 

C, Any candidate who fails or refuses to file a report of expenditures and contributions or state- 
ment of no activity or to pay a penalty imposed by the secretary of state as required by the School 
District Campaign Reporting Act shall not, in addition to any other penalties provided by law: 

(1) have the candidate's name printed upon the ballot if the violation occurs before or 
through the final date for the withdrawal of candidates; or | 

(2) be issued a certificate of election, if the violation occurs after the final date for with- 
- drawal of candidates or after the election, neil the candidate satisfies all reporting requirements 
of the School District Campaign Reporting Act and pays all penalties owed. 

D. Any candidate who loses an election and who failed or refused to file a report of expenditures 
and contributions or a statement of no activity or to pay a penalty imposed by the secretary of state as 
required by the School District Campaign Reporting Act shall not be, in addition to any other penal- 
ties provided by law, permitted to file a declaration of candidacy or nominating petition for any future 
election until the candidate satisfies all reporting requirements of that act and pays all penalties owed. 


History: Laws 2013, ch. 180, § 7. Effective dates. — Laws 2018, ch. 180, § 11 made the 
School District Campaign Reporting Act effective July 1, 


2013. 


1-22A-8. Civil penalties. 


A. Ifthe secretary of state reasonably believes that a person committed, or is about to commit, 
a violation of the School District Campaign Reporting Act, the secretary of state shall refer the 
matter to the attorney general or a district attorney for enforcement. 

B, The attorney general or district attorney may institute a civil action in district'court for any 
violation of the School District Campaign Reporting Act or to prevent a violation of that act that 
involves an unlawful solicitation or the making or acceptance of an unlawful contribution. An ac- 
tion for relief may include a permanent or temporary injunction, a restraining order or any other 
appropriate order, including a civil penalty of two hundred fifty dollars ($250) for each violation 
not to exceed five thousand dollars ($5,000), and forfeiture of any contribution received as a result 
of an unlawful solicitation or unlawful contribution. Each unlawful solicitation and each unlawful 
contribution made or accepted shall be deemed a separate violation of the Campaign Reporting 
Act [1-19-25 through 1-19-36 NMSA 1978]. 

C. The attorney general or district attorney may institute a civil action in district court if a-viola- 
tion has occurred or to prevent a violation of any provision of the School District Campaign Report- 
ing Act other than that specified in Subsection B of this section. Relief may include a permanent or 
temporary injunction, a restraining order or any other appropriate order, including an order for a civil 
penalty of fifty dollars ($50.00) for each violation not to exceed five thousand dollars ($5,000). 


History: Laws 2013, ch. 180, § 8. Effective dates. — Laws 2018, ch. 180, § 11 made the 
School District Campaign Reporting Act effective July 1, 
2013. 


1-22A-9. Penalties; criminal enforcement. 


A. Any person who knowingly and willfully violates any provision of the School District Cam- 
paign Reporting Act is guilty of a misdemeanor and shall be punished by:a fine of not more than 
one thousand dollars ($1,000) or by imprisonment for not more than one year or both. 3 

B. The School District Campaign Reporting Act may be enforced by the attorney general or the 
district attorney in the county where the candidate resides or where the violation.occurred. 


History: Laws 2013, ch. 180, § 9. 

Effective dates. — Laws 2013, ch. 180, § 11 made the 
School District Campaign Reporting Act effective July 1, 
2013, 
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1-22A-10. Campaign funds; limitations on use. 


It is unlawful for a candidate or the candidate's agent to make an expenditure of contributions 
received, except for the following purposes: 

A. expenditures of the campaign; 

B. donations to the state general fund; 

C. donations to an organization to which a federal income tax deduction would be seen 
under Subparagraph (A) of Paragraph (1) of Subsection (b) of Section 170 of the Internal Revenue 
Code of 1986, as amended; j 

D, expenditures to eliminate the campaign debt of the candidate for the office sought or expen- 
ditures incurred by the candidate when seeking election to another public office; 

E. donations to a political committee or to another candidate seeking election to a public office 
that is subject to the reporting provisions of the School District Campaign Reporting Act or the 
Campaign Reporting Act [1-19-25 through 1-19-36 NMSA 1978]; or 

F. disbursements to return unused funds pro rata to the contributors if no campaign debt exists. 


History: Laws 2013, ch. 180, § 10. Effective dates. — Laws 2018, ch. 180, § 11 made the 

Cross references. — For Section 170 of the Internal School District Campaign Reporting Act effective July 1, 
Revenue Code of 1986, see 26 U.S.C. § 170. 2018, 

Mail Ballot Elections 
Sec. Sec. 
1-23-1. Repealed. 1-23-5. Repealed. 
1-23-2. Repealed. 1-23-6, Repealed. 
1-23-3,. Repealed. 1-23-6.1. Repealed. 
1-23-4. Repealed. 1-23-7. Repealed. 
1-23-1. Repealed. 

Repeals. — Laws 2018, ch. 79, § 175 repealed 1-23-1 effective July 1, 2018. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1987, ch. 160, § 1, re- the 2017 NMSA 1978 on NMOneSource.com, 
lating tothe short title of the Mail Ballot Election Act, 

1-23-2. Repealed. 

Repeals. — Laws 2018, ch. 79, § 175 repealed 1-23-2 of former section, see the 2017 NMSA 1978 on ie Cae 
NMSA 1978, as enacted by Laws 1987, ch. 160, § 2, re- ‘\Source.com. 
lating to definitions, effective July 1, 2018. For provisions 
1-23-3. Repealed. 

Repeals. — Laws 2018, ch. 79, § 175 repealed 1-23-3 For provisions of former section, see the 2017 NMSA 1978 
NMSA 1978, as enacted by Laws 1987, ch. 160, § 3, relat- on NMOneSource.com. 
ing to election by all-mailed ballots, effective July 1, 2018. 

1-23-4. Repealed. 

Repeals. — Laws 2018, ch. 79, §'175 repealed 1-23-4 of former section, see the 2017 NMSA 1978 on NMOne 
NMSA 1978; as enacted by Laws 1987, ch. 160, § 4, relat- Source.com. 
ing to law governing, effective July 1, 2018, For provisions 
1-23-5. Repealed. 

Repeals. — Laws 2018, ch. 79, § 175 repealed 1-23-5 provisions of former section, see the 2017 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1987, ch. 160, § 5, re- NMOneSource.com. 


lating to no polling place, effective July 1, 2018. For 
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1-28-6. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 1- 
23-6 NMSA 1978, as enacted by Laws 1987, ch. 160, § 
6, relating to notice to voters, effective July 1, 2018. For 


1-28-6.1. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 1-23-6.1 
NMSA 1978, as enacted by Laws 1991, ch. 105, § 48, relat- 
ing to checklist of registered voters, effective July 1, 2018. 


1-23-7. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 1-23-7 
NMSA 1978, as enacted by Laws 1987, ch. 160, § 7, relat- 
ing to mail ballot election not to be combined with other 


1-24-1.1 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


For provisions of former section, see the 2017 NMSA 1978 
on NMOneSource.com. 


elections, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource.com. 


ARTICLE 24 


Special Elections — 


Sec. 

1-24-1. Short title; Special Election Act; application; pro- 
hibition. 

1-24-1.1. Definition. 

1-24-2. Special election procedures; proclamation; publi- 
cation. 


Sec. 

1-24-3. Special election procedures; conduct. 

1-24-4. Special election procedures; election board; records. 

1-24-5. Special election procedures; costs of election; pro- 
hibition on nongovernmental entities. 

1-24-6. Recompiled. 


1-24-1. Short title; Special Election Act; application; prohibition. 


A. Chapter 1, Article 24 NMSA 1978 may be cited as the "Special Election Act". 

B. Notwithstanding any state or local laws to the contrary, the provisions of the Special Elec- 
tion Act govern the conduct of all special elections conducted by the state or any local public body. 

C. No special election shall be held beginning the seventieth day prior to any statewide elec- 


tion and until: 


(1) the one hundredth day following a general or regular local election; or 
(2) the seventieth day following a major political party primary or an election to fill a va- 


cancy in the office of united states representative. 


History: Laws 1989, ch. 295, § 1; 2018, ch. 79, § 38; 


2019, ch. 212, § 153. 

The 2019 amendment, effective April 3, 2019, revised 
the procedures for special elections; in.the section head- 
ing, deleted "exception" and added "prohibition"; in Sub- 
section B, after "conducted by the state or", deleted "a lo- 
cal government, except for ballot questions printed on a 
general election ballot or a ballot on which local governing 


1-24-1.1. Definition. 


body members are elected pursuant to the Local Election 
Act" and added “any local public body."; and added Sub- 
section C, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Elections §§ 278 et seq., 291, 317. 
29 C.J.S, Elections, §§ 67, 70 to 75, 190 et. seq. 


As used in the Special Election Act, "local public body" means: 


A. -acounty; 


B. a local government subject to the Local Election Act; or 
C. aspecial district not subject to the Local Election Act. 


History: Laws 2018, ch. 79, § 39; 1978 Comp.,, § 1- 
24-6 recompiled and amended as g 1-24-11 by Laws 
2019, ch. 212, § 154. 


Recompilations. — Laws 2019, ch. 212, § 154 recom- 
piled and amended former 1-24-6 NMSA 1978 as 1-24-1,1 
NMSA 1978 effective April 3, 2019. 
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The 2019 amendment, effective April 3, 2019, replaced in the section; in the introductory clause, after "local" de- 
"local government" with "public body" as the defined term leted "government" and added "public body". 


1-24-2. Special election procedures; proclamation; publication. 


A. Whenever a local public body determines that it is necessary or desirable to conduct a gia 
cial election: 

(1) the governing body shall by resolution issue a public Siem at ion calling the election. 
The proclamation shall forthwith be filed with the county clerk no later than seventy days prior 
to the date for the special election. If the boundaries of the local public body include precincts in 
multiple counties, the proclamation shall forthwith be filed with each county clerk no later than 
seventy days prior to the election; 

(2) the proclamation shall specify: 

(a) the date on which the special election will be held; 
- (b) the purpose for which the special election is called; and 
(c) the text of the ballot question or ballot questions to be voted on; 

(3) after filing with the county clerk or clerks the proclamation issued pursuant to this 
subsection, each county clerk shall post the proclamation beginning no later than sixty-seven days 
before the election and, beginning not less than sixty-three.days before the date of the election, 
each county clerk shall publish the proclamation once each week for two consecutive weeks in a 
newspaper of general circulation within the boundaries of the local public body; provided that if 
the boundaries of the local public body include precincts in multiple counties that share the same 
newspaper of general circulation, the county clerks may jointly publish the proclamation; 

(4) the posting and publication pursuant to this subsection shall also inform the public 
that the special election will be conducted by mailed ballot, of the date ballots will be initially 
mailed to voters and of the last day to register to vote or to update an existing registration in ad- 
vance of the special election; and 

(5) the proclamation shall conform to the requirements of the federal Voting Rights Act of 
1965, as amended. 

B. Whenever the state determines that it is necessary or desirable to conduct a special election: 

(1) the secretary of state shall by resolution issue a public proclamation calling the elec- 
tion. The proclamation shall forthwith be filed with the secretary of state no later than seventy- 
five days prior to the election; 

(2) the proclamation shall specify: 

(a) the date on which the special election will be held; 
(b) the purpose for which the special election is called; and 
(c) the text of the ballot question or ballot questions to be voted upon; 

(3) after filing with the secretary of state the proclamation issued pursuant to this subsection, 
the secretary of state shall within five days certify the proclamation to each county clerk in the state; 

(4) the proclamation shall be posted and published in the same manner as provided for a 
proposed state constitutional amendment pursuant to Section 1-16-4 NMSA 1978; 

(5) the posting and publication pursuant to this subsection shall also inform the public 
that the special election will be conducted by mailed ballot, of the date ballots will be initially 
mailed to voters and of the last day to register to vote or to update an existing registration in ad- 
vance of the special election; and 

(6) the proclamation shall conform to the requirements of the federal Voting Rights Act of 
1965, as amended. 


History: Laws 1989, ch. 295, § 2; 2011, ch. 187, § 107; or desirable to conduct a special election:", added para- 
2017, ch. 101, § 19; 2018, ch. 79, § 40; 2019, ch. 212, § 155. graph designations "(1)" and "(2)" and redesignated for- 
Cross references. — For the federal Voting Hep Act - mer Paragraphs A(1) through A(8) as Subparagraphs A(2) 
of 1965, see 42 U.S.C. § 1973 et seq. (a) through A(2)(c), respectively; in Paragraph A(1), after 
The 2019 amendment, effective April 3, 2019, revised "filed with the county clerk", added the remainder of the 
special election procedures; in Subsection A, in the intro- paragraph, deleted former Paragraph A(4) and redesig- 
ductory clause, after "Whenever a local", deleted "govern- nated former Subsections B and C as Paragraph A(3) and 
ment special election is to be called or is required-by law" Subsection B, respectively, in Paragraph A(3), after "is- 
and added "public body determines that it is necessary sued pursuant to", deleted "Subsection A of this section" 
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and added "this subsection, each county clerk shall post’ - 


the proclamation beginning no later than sixty-seven 
days before the election", and after "boundaries of the lo- 


cal", deleted "government or special district" and added ' 


the remainder of the paragraph, added new Paragraph 
A(4) and new paragraph designation "(5)"; in Subsection 
B, after "Whenever", deleted "a statewide special election 
is to be called or is required by law" and added 'the state 
determines that it is necessary.or desirable to conduct a 
special election:", added paragraph designations "(1)" and 
"(2)", deleted former Paragraphs B(3) and B(5) and re- 
designated former Paragraph C(4) as Subparagraph B(2) 
(c), in Paragraph B(1), after the first occurrence of "the", 
deleted "governor" and added "secretary of state", after 
"calling the election,", deleted "Whenever an election to fill 
a vacancy in the office of United States representative is 
to be called or is required by law, the governor shall by 
resolution issue a public proclamation calling the election 
pursuant to the requirements of Section 1-15-18.1 NMSA 
'1978", and after "filed with the secretary of state", added 
"no later than seventy-five days prior to the election;", in 
Paragraph B(2), redesignated former Paragraphs C(1) and 
C(2) as Subparagraphs B(2)(a) and B(2)(b), respectively, in 
Paragraph B(3), after "after", added "filing with the secre- 


tary of state", after "pursuant to" deleted:"Subsection C of . 


this section is filed with the secretary of state" and added 
"this subsection", and deleted the last sentence of the para- 
graph, which related to publishing the proclamation; and 
deleted former Subsection E and’ added Paragraphs B(4) 
and B(5) and new subsection designation "(6)". 

The 2018 amendment, effective July 1, 2018, revised 
the required contents of a public proclamation calling for 


- aspecial election, and required the county clerk to publish 


the proclamation; in Subsection A, deleted former Para- 
graph A(3) and paragraph designation "(4)", added new 
paragraph designation "(3)", deleted former Paragraphs 
A(5) and A(6) and’ redesignated former Paragraph A(7) as 
Paragraph A(4); in Subsection B, after "Subsection A of 
this section, and", added "beginning", and after "the date 
of the election, the", deleted "governing body" and added 
"county clerk"; in Paragraph C(4), deleted "if a question 
is" and added "the text of any questions", and after 'voted 
upon", deleted "the text of that question"; in Subsection D, 
after "newspaper of general circulation", deleted "which 
shall include the precincts in the county in which the elec- 
tion is to be held and the location of each polling place in 
the precinct and the hours that each polling place will be 
open"; and added new subsection designation "E.". 

The 2017 amendment, effective June 16, 2017, 
changed the deadline by which the governing body of the 
local government calling for a local government special 
election must publish the proclamation that calls for the 
local government special election, and changed the dead- 
line by which the county clerk must publish the proclama- 
tion that calls for a statewide special election whenever 
a statewide special election is to be called or is required 
by law;.and in Subsections B and D, after "Not less than", 
deleted "fifty-six" and added "sixty-three". 

The 2011 amendment, effective July 1, 2011, made 
Subsection A applicable to local government special elec- 
tions; and provided a procedure for issuing, certifying, and 
publishing proclamations calling statewide special elec- 
tions and elections to fill a vacancy in the office of United 


_ States representative. 


1-24-38, Special election procedures; conduct. 


one All special elections in this state shall be conducted absentee. Mailed ballots shall be used 
eechisively for voting in special elections. Except as otherwise provided in the Special Election Act, 
all special elections in this state shall be conducted and canvassed as provided in the Election Code. 

B. Without requiring a voter to file an application to receive a ballot, the county clerk shall 
send a mailed ballot to every voter of the county or local public body, except a voter: 

_ (1) who was sent a notice pursuant to Subsection C of Section 1-4-28 NMSA 1978 and who 
has not returned the prepaid and pre-addressed return card sent pursuant to that section and has 
not filed a new certificate of registration with a new address; or 

(2) whose official election-related mail sent through a uniform, nondiscriminatory process 


was returned to the county clerk or the secretary of state as undeliverable and the voter has not 
communicated with the county clerk that the official election-related mail was returned as unde- 
liverable in error or filed a certificate of registration with a new address. 

C. Forty-two days before the election, the county clerk shall send to each voter of the county or 
local public body described in Paragraphs (1) and (2) of Subsection B of this section notice, sent. by 
forwardable mail, that the voter will not be sent a ballot for the special election unless the voter 
updates the voter's address as provided by the Election Code or informs the county clerk that the 
address on the certificate of registration is valid. The notice shall include contact information for 
the office of the county clerk and an internet address where the voter may update the voter's ad- 
dress or communicate with the county clerk. The mailed ballot register shall note which voters 
were sent a notice pursuant to this subsection. 

D. Between the twenty-seventh and twenty-fifth day before the election, pursuant to Subsection B 
of this section, the county clerk shall send to each voter a ballot for the special election, along with a 
postage-paid return envelope, a notice that there will be no traditional polling places for the election, the 
deadline for the ballot to be received by the county clerk and a list of the times and locations of secured 
containers available in addition to the United States postal service for a voter to return the ballot. 

__E, Beginning twenty-two days before the election, the county clerk shall issue replacement and 
provisional ballots as provided in the Absent, Voter Act [Chapter 1, Article 6 NMSA 1978] for the 
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mailed ballot process. In addition, the county clerk shall send a ballot to any voter described in 
Paragraphs (1) and (2) of Subsection B of this section who has not previously been sent a ballot if 
the voter submits an application pursuant to Section 1-6-4 NMSA 1978. 

F. When required by federal law, if the voter has on file with the county a valid certificate of 
registration that indicates that the voter is a new registrant in the state and who registered by 
mail without submitting the required voter identification, the county clerk shall notify the voter 
that the voter must submit with the mailed ballot the required documentary identification from 
the list in Paragraph (3) of Subsection I of Section 1-4-5.1 NMSA 1978. The county clerk shall 
note on the mailed ballot register and signature roster that the applicant's mailed ballot must be 
returned with the required voter identification. 


History: Laws 1989, ch. 295, § 3; 2018, ch. 79, '§ 41; 
repealed and reenacted by Laws 2019, ch. 212, §.156. 

Repeals and reenactments. — Laws 2019, ch, 212, 
§ 156 repealed former 1-24-38 NMSA 1978 and enacted a 
new section effective April 3, 2019. 

The 2018 amendment, effective July 1, 2018, com- 
pletely rewrote the special election procedures; deleted 


"Special elections shall be conducted and canvassed in the 
same manner that regular elections are conducted in the 
local government or special district; provided, the govern- 
ing body may, as set forth in the proclamation, consolidate 
precincts, A polling place shall be provided within each 
of the consolidated precincts. : and added Subsections . 


through D. 


1-24-4, Special election procedures; election board; records. 


A. Upon the filing in the office of the county clerk of a proclamation calling a special election, 
the county clerk shall appoint election boards for the special election pursuant to the provisions of 
Sections 1-2-6 through 1-2-18 NMSA 1978. The county clerk shall keep a log of how each person 
was notified and confirmation that the notice was received. Presiding judges and election judges 
on the election board for the special election shall be appointed from among those persons who 
served as election board members in a recent statewide election. The handling of mailed ballots 
returned to the county clerk in a special election shall be pursuant to the provisions of Section 1- 
6-14 NMSA 1978. The election board for the special election shall tally the votes for each ballot 
question in the special election ballot in the presence of the county clerk and any other person who 
may desire to be present; provided that such person does not interfere with the duties of the elec- 
tion board for the special election. After completion of the tally, the election board for the special 
election shall replace the ballots in the ballot boxes or ballot containers and lock the ballot boxes 
or ballot containers, and the election board for the special election shall certify for the county can- 
vassing report the results of the special election. 

B. The returns of the results of special elections are public documents, subject to retention and 
inspection pursuant to Section 1-12-69 NMSA 1978. 


History: Laws 1989, ch. 295, § 4; 2019, ch, 212, § 157. 

The 2019 amendment, effective April 3, 2019, revised 
special election procedures; in the section heading, added 
"election board"; added Subsection A and new subsection 
designation "B."; and in Subsection B, after "The returns", 
deleted "and certificates", after "subject to", added "re- 
tention and", and after "inspection", deleted "during the 


customary hours and days of business. Poll books, signa- 
ture rosters and tally books may be destroyed three years 
after the election to which they apply. The certificate of re- 
sults of the canvass of the election shall, after three years, 
be placed on filed as a permanent record in the records 


‘center" and added "pursuant to Section 1-12-69 NMSA 


1978". 


1-24-5. Special election procedures; costs of election; prohibition on 
nongovernmental entities. | | 


A. The costs of conducting ¢ a special election shall be paid for by the state or local public body 


calling for the election. 
B. When the proclamation is issued by: 


(1) the secretary of state, the state shall pay all costs of the special election, including rea- 


sonable costs incurred by each county clerk; and 


(2) a local public body: 


(a) unless the local public body has made appropriate arrangements with the county 


clerk by means of a written memorandum of understanding or has provided the county clerk with 
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written documentation that the local public body has made arrangements for payment with an 
election vendor, the local public body shall deposit the estimated actual amount for all costs asso- 
ciated with the conduct of the special local election with the county clerk no later than forty-nine 
days before the special local election; and if multiple local public bodies jointly conduct a special 
local election, each local public body shall ae a pro rata share of the estimated actual cost of con- 
ducting the special local election; | 

(b) acounty clerk may refuse to print or bail ballots for a special local election if the 
estimated actual cost of the election has not been deposited with the county clerk no later than 
forty-nine days before the special local election and the local public body has not made appropri- 
ate arrangements with the county clerk by means of a written memorandum of understanding; 

| (c) within sixty days following the special local election, the county clerk shall provide 

an accounting of expenses along with a refund for any funds not expended or a bill for the remain- 
der of the expenses to be paid by the local public body within ninety days following: the special 
local election; and 

(d) the secretary of state shall maintain current on the secretary's website guidance 
for calculating the estimated actual cost of a special local election. 

C. No individual, corporation, person; political action committee or other nongovernmental en- 
tity shall pay for or reimburse the state or a local public body for the costs associated with conduct- 
ing a special election. Upon a finding of a violation of this subsection, the district court shall nullify 
the votes cast in the special election and shall void the result of the spécial election. 


‘History: Laws 2018, ch. 79, § 42; 2019, ch. 212, § 158. "government" and added "public body"; added a new Sub- 


The 2019 amendment, effective April 3, 2019, re- section B and redesignated: former Subsection B as Sub- 
vised certain. provisions related to responsibility for section C; and in Subsection C, after "local", deleted "gov- 
costs of an election; in Subsection A, after "local", deleted ernment" and added "public body". 


1-24-6. Recompiled. 


Recompilations. — Laws 2019, ch. 212, § 154 recom- 
piled and amended former 1-24-6 NMSA 1978 as 1-24-1.1 
NMSA 1978 effective April 3, 2019. 


ARTICLE 25 

Recall 
Sec. Sec. 
1-25-1. Short title. 1-25-8. Recall; affidavit with petition; penalty. 
1-25-2. Definitions. 1-25-9, Recall; signatures. 
1-25-3. Recall; elected officials subject to sRSdas limitations. 1-25-10. Recall; limitation on Secale of validity of recall 
1-25-4. Recall; petition. petition. 
1-25-5. Recall; responsibilities of petitioner. 1-25-11. Recall; election. 
1-25-6. cRééall; court hearing. M 1-25-12. Recall: expenses. 
1-25-7.. Recall; duties of county clerk. 1-25-13. Recall; vacancy. 


1-25-1. Short title. 
Chapter 1, Article 25 NMSA 1978 may be cited as a "Recall Act". 


History: 1953 ‘one, § 77-4A-1, enacted by Laws The 2019 amendment offeckiVecApail 38,2019, changed 
1977, ch, 308, § 1; 2018, ch. 79, § 89; 1978 Comp., § 22- . _ the name of the "Local School Board Member Recall Act" 
F-1 recompiled and amended as § 1-25-1 by Laws to the "Recall Act" and deleted "Chapter 22, Article 7" and 


2019, ch. 212, § 159. added "Chapter 1, Article 25". 
Recompilations. — Laws 2019, ch. 212,8 159 recom- The 2018 amendment, effective July 1, 2018, changed 


piled and amended former 22-7-1 NMSA 1978 as 1-25-1 "This act" to "Chapter 22, Article’ 7 NMSA 1978", 

NMSA 1978 effective April 3, 2019. ; 
Cross references. — For constitutional provision au- 

thorizing recall of local school board members, see N.M. 

Const., art, XII,,§ 14. 
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1-25-2. Definitions. 
As used in the Recall Act: 


A. "canvasser" means a person who circulates a petition and collects signatures; 


B. "county.clerk" means: 


(1) the clerk of the county in which the local jurisdiction is situate; 

(2). in the case of a multicounty jurisdiction, the clerk of the county in which the primary 
administrative office of the local jurisdiction is situate; and 

(3) .the clerk of each county containing any precinct in which votes may be cast for or 


against the recall of a named official; 


C. "face sheet" means the first page of a petition containing the information required in the 


Recall Act; 


D. "filing date" means the date on mabicht the county clerk receives signed petitions for the re- 


call of one or more named officials; 


E. "initiation date" means the date on which the district court stamps the face sheet of the pe- 
tition after entering an order finding that probable cause exists to proceed with the recall process; 
F. "malfeasance" means wrongful conduct that affects, interrupts or interferes with the per- 
formance of official duties; provided that if the act is discretionary, the act was performed with an 


improper or corrupt motive; 


G. "misfeasance" means performing a legal act in an improper or illegal manner and the con- 


duct evinces an improper or corrupt motive; 


H. "named official" means an elected official of a local jumisdighon subject to the Recall Act and 


who is named on a petition; 


I. "petition" means a document consisting of a completed face sheet or exact duplicate thereof 
and as many subsequent pages as are necessary for signatures; 

J. "petitioner" means a person, group or organization initiating the petition; 

K. "subsequent page" means the pages in a petition after the face sheet; and 

L. "violation of oath of office" means to refuse or neglect to perform, without any just casey any 
of the duties that are or shall be required by law of the named official. 


History: 1953 Comp., § 77-4A-6, enacted by Laws 
1977, ch. 308, § 3; 1985, ch. 169, § 1; 1978 Comp., § 22- 
7-3 recompiled and amended as § 1-25-2 by Laws 
2019, ch. 212, § 160. 

_ Recompilations. — Laws 2019, ch, 212, § 160 recom- 
piled and amended former 22-7-3 NMSA 1978 as 1-25-2 
NMSA 1978 effective April 3, 2019. 

The 2019 amendment, effective April 3, 2019, changed 
the name of the "Local School Board Member Recall 
Act" to the "Recall Act", and defined "county clerk", "fil- 
ing date", "initiation date", "malfeasance", "misfeasance", 
and ' ‘violation of oath of office", and revised other defini- 
tions, for purposes of the Recall ‘Act; in Subsection A, after 
"means a", deleted "registered voter" and added "person"; 
deleted former Subsections B and C, which defined "date 
of closure" and "date of initiation", respectively; added a 


new Subsection B and redesignated former Subsection D 
as Subsection C; in Subsection C, after "information", de- 
leted "as provided in Subsections D and E of Section 22- 
7-6 NMSA 1978"; deleted former Subsection E, added new 
Subsections D through G and redesignated former Sub- 
sections F through H as Subsections H through J, respec- 
tively; in Subsection H, after "named", deleted "member" 
and added "official", after "means", deleted "a local school 
board member" and added "an elected official of a local 
jurisdiction subject to the Recall Act and whois"; deleted 
former Subsections I and J, which defined "registered 
voter" and "signature", respectively; in Subsection K, after 
"face sheet", deleted "arranged as provided in Subsection 
G of Section 22-7-6 NMSA 1978"; and deleted former Sub- 
section L, which defined "county clerk", and added a new 
Subsection L. 


1-25-3. Recall; elected officials subject to recall; limitations. 


A. An elected official of the following local jurisdictions i is “ristye) to recall pursuant to the pro- 


visions of the Recall Act: 


(1) -aschool district, pursuant to Article 12, Section 14 of the éonstititiba of New Mexicd: 


(2) acounty, pursuant to Article 10, Section 9 of the constitution of New Mexico; 

(3) acommission-manager municipality, pursuant to Section 3-14-16 NMSA 1978; and 

(4) a home rule municipality, if the charter of the home rule municipality provides for recall 
of elective officers and notwithstanding any election provisions or procedures in the laws of the mu- 
nicipality that may conflict with the Recall Act; provided that if the recall procedures of a home rule 
municipality provide greater due process than the Recall Act, the recall procedures of the home rule 
municipality shall be utilized in place of the due process procedures of the Recall Act. 
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B. Recall of elected officials of the local jurisdictions listed in Subsection A of this section is 


subject to the following limitations: 


(1) the cited grounds for recall shall be based upon acts or failures to act constituting mal- 
feasance in office, misfeasance in office or violation of oath of office occurring during the current 


term of the named official sought to be recalled; 


(2) no petition for recall of a named official shall be submitted more than once during the 
same term of office to which the official is elected; and 
(3) an election to recall a named official shall not be conducted: 
(a) later than one hundred eighty days from the end of the term for the office for 
which the recall of a named official is sought, in the case of any office subject to recall; and 
(b) after May 1 in the calendar year in which an election is to be held for the office for which 
the recall of a named official is sought, in the case of a county official who is a candidate for reelection. 


History: 1953 Comp., § 77-4A-4, enacted by Laws 
1977, ch. 308, § 4; 1978 Comp., § 22-7-4 recompiled 
and amended as § 1-25-3 by Laws 2019, ch. 212, § 161. 

Recompilations. — Laws 2019, ch. 212, § 161 recom- 
piled and amended former 22-7-4 NMSA 1978 as 1-25-3 
NMSA 1978 effective April 3, 2019. 


The 2019 amendment, effective April 3, 2019, com- 
pletely rewrote the section; in the section heading, deleted 
"Members" and added "Recall; elected officials" and added 
"limitations"; deleted "Any elected member of the local 
school board of any school district may be recalled as pro- 
vided in the Local School Board Member Recall Act" and 


added Subsections A and B. 


1-25-4. Recall; petition. 


A. The recall petition shall be composed of a face sheet and a subsequent page. An individual, group 
or organization desiring to initiate the recall process may obtain the forms from the district court. 
B. The petition shall be on eight and one-half inch by eleven inch paper. 
C. All information written on the petition form shall be in compliance with the federal Voting 
Rights Act of 1965, as amended. 
D. Each face sheet of a petition shall contain the following: 
(1) aspace for the initiation date; 
(2) a notice at the top of the sheet stating: "Recall is a local decision to be funded by local 
money. State funds will not be advanced to support recall."; 
(3) aspace for the name of the named official; » 
(4) aspace for the name of the local jurisdiction in which the named official has been elected; 
(5) aspace for the name of the individual, group or organization initiating the petition; 
(6) aspace in which to list the specific charges to support recall of the named official that 
constitute malfeasance in office, misfeasance in office or violation of oath of office; and 
(7) anotice stating "Signatures are valid for a maximum of ninety days from the initiation 
date." 
KE. The remaining portion of the face sheet shall be substantially in the following form: 


"I, the undersigned, a registered voter and a resident of the (name of local juris- 
diction), hereby petition for the recall of the named official on the face sheet of this petition. 


1 . “ 
Usual 


Name Printed Address As City Or — Date 
Signature As Registered Registered Zip Code Signed 
2, oon edi -ai_yaida a dmadiieaval 6 __ Wale babe dogedue ae (1)6 | 
Usual Name Printed Address As City Or - Date 
_ Signature As Registered Registered Zip Code Signed". 


F. One completed face sheet or duplicate thereof shall be the first page of all circulated petitions. 

G. Each subsequent page shall describe the purpose of the petition, provide the name of the 
named official sought to be recalled and indicate that additional details are contained on the face 
sheet and be substantially in the form provided in this section. 
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History: 1958 Comp., § 77-4A-6, enacted: by Laws 
1977, ch, 308, § 6; 1998, ch. 226, § 17; 1978 Comp., § 
22-7-6 recompiled and amended as § 1-25-4 by Laws 
2019, ch, 212, § 162. 

Recompilations, — Laws 2019, ch. 212, § 162 recom- 
piled and amended former 22-7-6 NMSA 1978 as 1-25-4 
NMSA 1978 effective April 3, 2019, 

Cross references. — For signatures on petition, see 
22-7-10 NMSA 1978. 

For challenges to petition, see 22-7-12 NMSA 1978. 


For the federal Voting Rights Act of 1965, see 42 U.S.C. 


§§ 1973 to 1973bb-1. 

The 2019 amendment, effective April 3, 2019, revised 
the form of a recall petition; in the:section heading, added 
"Recall"; deleted former Subsection A and added a new 
Subsection A; in Subsection B, after "by", deleted "four- 
teen" and added "eleven"; in Subsection D, added new 
Paragraph D(4) and redesignated former Paragraphs 
D(4) through D(6) as Paragraphs D(5) through D(7), re- 
spectively, in Paragraph D(7), after "maximum of", deleted 
"one hundred ten" and added "ninety", and after "days 
from", deleted "date of initiation" and added "initiation 
date"; in Subsection E, after "registered voter", deleted "in 
the county of , New Mexico", and after "resident of 
the", deleted "school district" and added "name of local ju- 
risdiction"; and in Subsection G, after "subsequent page", 
deleted "of the petition shall have approximately twenty- 
five lines numbered one to twenty-five" and added "shall 
describe the purpose of the petition, provide the name of 
the named official sought to be recalled and indicate that 
additional details are contained on the face sheet", after 
the next occurrence of "and", deleted "shall", and after 
"provided in", deleted "Subsection E of", 


ELECTIONS 


1-25-5 


The 1993 amendment, effective July 1, 1993, sub- 
stituted "this section" for "section 6 of the Local School 
Board Member Recall Act" at the end of Subsection G and 
made stylistic changes. 


ANNOTATIONS — 


Protections when exercising the right to peti- 
tion. — Where respondent, a Taos school board member, 
brought a malicious abuse of process claim against peti- 
tioners, eighteen members of an unincorporated citizens! 


- association who sought to remove respondent from office, 


the district court properly granted petitioners' motion to 
dismiss, because petitioners who pursue the recall of a 
local school board member under the Local School Board 
Member Recall Act, 22-7-1 to 22-7-16 NMSA 1978, are 
entitled to the procedural protections of the New Mexico 
statute prohibiting strategic litigations against public 
participation (Anti-SLAPP statute, 38-2-9.1 NMSA 1978), 
and are entitled to immunity under the Noerr-Pennington 
doctrine when they exercise their first amendment right 
to petition. Cordova v. Cline, 2017-NMSC-020, rev g 
2013-NMCA-083, 308 P.3d 975. 

Standing to file recall petition. — Where defendants 
formed an unincorporated organization to file a petition 
to recall plaintiff who was a member and officer of a mu- 
nicipal school board; the organization registered with the 
county clerk pursuant to Section 53-10-1 NMSA 1978; 
and defendants were residents and voters of the county 
in which the school district was located, the organization 
had standing to file a recall petition. Cordova v. Cline, 
20138-NMCA-083, cert. granted, 2013-NMCERT-007. 


1-25-5. Recall; responsibilities of petitioner. 


The petitioner shall complete the following portions of the face sheet: 


A. name of the named official; 


B. name of the local jurisdiction in which 'the hated official ie been elected; 

C. name of the individual, group or organization initiating the petition; and 

D.. the specific charges to support‘recall of the named official, which:shall constitute malfea- 
sance in office, misfeasance in office or violation of oath of office. 


History: 1958 Comp., § 77-4A-8, enacted by Laws 
1977, ch. 308, § 8; 1985, ch. 169, § 4; 1978 Comp., § 22- 
7-8 recompiled and amended as § 1-25-5 by Laws 
2019, ch. 212, § 168. 

Recompilations. — Laws 2019, * 212, § 163 recom- 
piled and amended former 22-7-8 NMSA 1978 as 1-25-5 
NMSA 1978 effective April 3, 2019. 

Cross references. — For the federal Voting Rights Act 
of 1965, see 42 U.S.C. §§ 1973 to 1973bb-1. 

The 2019 amendment, effective April 3, 2019, revised 
the responsibilities of the petitioner: in.a recall proceed- 
ing; in the section heading, added "Recall"; deleted former 
Subsection A and subsection designation "B." and redesig- 
nated former Paragraph B(1) as Subsection A; added new 
Subsection B and redesignated former Paragraph B(2) as 
Subsection C and deleted former Subsection C and added 
new subsection designation "D."; and deleted former Sub- 
sections D through F. 


ANNOTATIONS 


Premature signing of affidavit. — Canvassers signed 
affidavits prior to obtaining signatures, in the mistaken 
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belief that this was necessary before the circulation of the 
petitions could begin. These premature signatures of the 
affidavits did not invalidate the petitions or the results of 
the recall election. Montoya v. Lopez, 1988-NMSC-024, 99 
N.M. 448, 659 P.2d 900. 

Improper motive as component of misfeasance. 
— When a public officer has a right to perform an act 
which is discretionary, the manner in which the discre- 
tion is exercised does not rise to the level of misfeasance 
unless the discretion is exercised with an improper or 
corrupt motive; therefore where the school board en- 
gaged in a site selection process spanning approximately 
two years, including consideration of 15 sites and a myr- 
iad of relevant factors, and nothing in the record indi- 
cated that any of the challenged board members acted 
out of an improper or corrupt motive, there was no mis- 
feasance. CAPS v. Board Members, 1992-NMSC-035, 113 
N.M. 729, 832 P.2d 790. 
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1-25-6. Recall; court hearing. | 


A. The petitioner shall file the completed face sheet along with a petition in the district court 
of the county in which the named official resides, requesting a hearing for a determination by the 
court of whether sufficient facts and probable cause exist to allow the petitioner to continue with 
the recall process. A separate face sheet and petition shall be filed for each named official. 

B.. Upon the filing of the application, the district court shall set a hearing date on the issue of 
sufficiency of the facts alleged, which hearing shall be held not more than fourteen days from the 
date the petitioner files the face sheet and petition. The court shall notify the county clerk of the 
date for the hearing. At the hearing, the petitioner and the named official shall each be given an 
opportunity to present evidence and cross-examine witnesses. 

C. The district court's decision is appealable by the petitioner or the named official only to the 
supreme court, and notice of appeal shall be filed within five days after the decision of the district 


court. The supreme court shall hear and render a decision on the appeal forthwith. 


History: 1978, Comp., § 22-7-9. st enacted by Laws 
1987, ch. 142, § 2; 1978 Comp., § 29. 7-9.1 recompiled 
and simtaniod as § 1-25-6 by Laws 2019, ch. 212, § 164. 

Recompilations. — Laws 2019, ch. 212, § 164 recom- 
piled and amended former 22-7-9.1 NMSA 1978 as 1-25-6 
NMSA 1978 effective April 3, 2019. 

The 2019 amendment, effective April 3, 2019, revised 
the provisions related to the recall process; in the section 
heading, added "Recall"; in Subsection A, deleted "Prior to 
affixing the date of initiation to the completed face sheet, 
the county clerk shall file an application with the district 
court within five days from the date the completed face 
sheet is presented to the county clerk" and added "The 
petitioner shall file the completed face sheet along with 
a petition in the district court of the county in which the 
named official resides", after "sufficient facts", added "and 
probable cause", and after "recall process.", added "A sepa- 
rate face sheet and petition shall be filed for each named 
official."; in Subsection B, after "not more than", deleted 
"ten" and added "fourteen", after "from the date the", de- 
leted "application is filed by the county clerk" and added 

"petitioner files the face sheet and petition", and after "no- 
tify the", deleted "petitioner at the mailing address listed 


on ‘the face sheet of the time and place of the hearing." 


and added "county clerk of the date for the hearing, At the 
hearing, the petitioner and the named official shall each 
be given an opportunity to present evidence and cross- 
examine witnesses"; and deleted Subsections C and D and 
redesignated former Subsection E as Subsection C, | 


' ANNOTATIONS 


Protections when exercising the right to peti- 
tion, — Where respondent, a Taos school board member, 
brought a malicious abuse of process claim against peti- 
tioners, eighteen members of an unincorporated citizens' 
association who sought to remove respondent from office, 
the district court properly granted petitioners’ motion to 
dismiss, because. petitioners who pursue the recall of.a 
local school board member under the Local School Board 
Member Recall Act, 22-7-1 to 22-7-16 NMSA 1978, are 
entitled to the procedural protections of the New Mexico 


1-25-7. Recall; duties of county clerk. 


statute prohibiting strategic litigations against public 
participation (Anti-SLAPP statute, 38-2-9.1 NMSA 1978), 
and are entitled to immunity under the Noerr-Pennington 
doctrine when they exercise their first amendment right 
to petition. Cordova v, Cline, 2017-NMSC-020,. rev'g 
2018-NMCA-083, 308 P.3d 975. 
. Application to recall petitions, — The anti-SLAPP 
statute [Section 38-2-9.1 NMSA 1978] does not apply to 
a sufficiency hearing before a district court to determine 
the sufficiency of the allegations in a recall petition pursu- 
ant to Section 22-7-9.1 NMSA 1978, because a sufficiency 
hearing before the district court is a judicial proceed- 
ing, not a public meeting ora quasi-judicial proceeding 
as defined in the anti-SLAPP statute, Cordova v. Cline, 
2013-NMCA-083, cert. granted, 2013-NMCERT-007, 
Where defendants filed a petition with the county clerk 
to recall plaintiff who was a member and officer of a mu- 
nicipal school board; the county clerk filed an application 
for a district court hearing on the sufficiency of the recall 
allegations pursuant to,Section 22-7-9.1 NMSA 1978; at the 
hearing, before the district court determined the sufficiency 
of the petition, defendants dismissed the petition; plaintiff 
filed: suit against defendants for damages; and the district 
court dismissed plaintiff's complaint under the anti-SSLAPP 
statute [Section 38-2-9.1 NMSA 1978], the district court im- 
properly dismissed plaintiffs suit because the anti-SLAPP 
statute did not apply to a judicial proceeding to determine 
the sufficiency of the recall petition. Cordova v. Cline, 
2013-NMCA-083, cert. granted, 2013-NMCERT-007. 
Violation of Open Meetings Act. — Charges of mul- 
tiple intentional violations of the Open Meetings Act, 
which permitted policy decisions concerning the respec- 
tive roles of the superintendent. and the school board 
without public participation, were a form of misconduct 
for which recall was provided. Dofia Ana Cnty. Clerk v. 
Martinez, 2005-NMSC-037, 1388 N.M. 575, 124 P.3d 210. 
Standing. — Sections 22-7-9.1 and 22-7-12 NMSA 
1978 do not authorize local school board members facing a 
recall petition to challenge the form of the petition. Doria 
Ana Cnty. Clerk v. Martinez, 2005- -NMSC- 037, 138 N.M. 
575, 124 P.3d 210. 


A. Upon receipt of completed petitions, the county clerk shall stamp the petitions with the fil- 
ing date. All completed petitions for the recall of one or more named officials shall be filed with the 
county clerk on the same day within ninety days from the date of initiation. 

B. For each petition that is accompanied by the required affidavit pursuant to the Recall Act, 
the county clerk shall verify the,signatures on the completed petitions within fifteen days and de- 
termine whether the verified signatures meet the required minimum number. . 
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1-25-8 ELECTIONS 1-25-9 


C. The minimum number of verified signatures required to validate a petition is thirty-three 
and one-third percent of the total number of voters who voted for all candidates for the elected 
position currently occupied by the named official at the last election where the official was elected. 

D. Within five days of making a determination whether the verified signatures meet the required 
minimum number, the county clerk shall notify the petitioner and the named official in writing of the 
determination, and if the county clerk determines that sufficient signatures have been submitted, the 
clerk shall initiate procedures for a recall election as provided in the Local Election Act; provided that 


the order of the district court shall serve as the proclamation calling the recall election. 


History: 1953 Comp., § 77-4A-9, enacted by Laws 


1977, ch. 308, § 9; 1979, ch. 277, § 1; 1985, ch. 169, § 5;< 


1987, ch. 142, § 1; 1978 Comp., § 22-7-9 recompiled 
and amended as § 1-25-7 by Laws 2019, ch. 212, § 165. 


Recompilations. — Laws 2019, ch. 212, § 165 recom- 


piled and amended former 22-7-9 NMSA 1978 as 1-25-7 
NMSA 1978 effective April 3, 2019. 

Cross references, — For penalty for violating this sec- 
tion, see 22-7-16 NMSA 1978. 

The 2019 amendment, effective April 3, 2019, revised 
the duties of the county clerk in the recall process; in the 
section heading, added "Recall"; deleted Subsection A and 
redesignated former Subsections B and C as Subsections A 
and B, respectively; in Subsection A, after "petitions with 
the", added "filing" and after "date", deleted "of closure"; and 
after "same day within", deleted "one hundred ten calendar" 
and added "ninety"; in Subsection B, added "For each peti- 
tion that is accompanied by the required affidavit pursuant 
to the Recall Act", and after "petitions within", deleted "ten 
working" and added "fifteen"; and deleted former Subsec- 
tions D through F and added new Subsections C and D. 


ANNOTATIONS 


Charges of multiple intentional violations of the 
Open Meetings Act, which permitted policy decisions 


concerning the respective roles of the superintendent and 
the school board without public participation, were a form 
of misconduct for which recall was provided. Dofia Ana 
Cnty. Clerk v. Martinez, 2005-NMSC-087, 138 N.M. 575, 
124 P.3d 210. 

Exclusion of names on list by superintendent. 
— Superintendent (now county clerk) may exclude those 
signatures not listing a date, but his exclusion of signa- 
tures with names not "printed as registered” or with "city" 
not listed, as required by Section 22-7-6 NMSA 1978, was 
inconsistent with the purpose of Section 22-7-10D NMSA 
1978 and was, therefore, improper. State ex rel. Citizens 
for Quality Educ. v. Gallagher, 1985-NMSC-030, 102 N.M. 
516, 697 P.2d 935. 

Name withdrawal petitions valid before final ac- 
tion on petition. — Where superintendent (now county 
clerk) received name withdrawal petitions after receiving 
clerk's certification of signatures, but before taking final 
action on petition, superintendent (now county clerk) 
properly refused to count names to those persons who 
submitted name withdrawal petitions. State ex rel. Citi- 
zens for Quality Educ. v. Gallagher, 1985-NMSC-030, 102 
N.M. 516, 697 P.2d 935. 


1-25-8. Recall; affidavit with petition; penalty. 


A. When submitted to the county clerk, each petition shall have a notarized affidavit attached. 
The affidavit shall state that the canvasser circulated that particular petition and witnessed each 
signature and any other information recorded on the petition. | 

B. According to the best Informaben and belief of the canvasser, the canvasser shall ensure the 


following: 


(1) each signature is the signature of the person whose name it purports to be; 

(2). each signer is a registered voter of the local jurisdiction listed.on the petition; 

(3) each signature was obtained on or after the filing date; and 

(4) each signer had an opportunity to read the information on the completed face sheet or 


an exact duplicate thereof. 


C. Any knowingly false statement made in the affidavit constitutes a fourth degree felony. 


History: 1953 Comp., § 77-4A-7, enacted by Laws 
1977, ch. 308, § 7; 1985, ch. 169, § 3; 1978 Comp., § 22- 
7-7 recompiled and amended as § 1-25-8 by Laws 
2019, ch. 212, § 166. 

Recompilations. — Laws 2019, ch. 212, § 166 recom- 
piled and amended former 22-7-7 NMSA 1978 as 1-25-8 
NMSA 1978 effective April 3, 2019. 

The 2019 amendment, effective April 3, 2019, revised 
the contents of the affidavit required to be attached to a 


1-25-9. Recall; signatures. 


recall petition; in the section heading, added "Recall"; in 
Subsection A, after "canvasser", deleted "is a registered 
voter of the district and that the canvasser"; and in Sub- 
section B, in Paragraph B(2), after "vote of the", deleted 
"county and school district" and added "local jurisdiction", 
and in Paragraph B(3), after "on or after the", added "fil- 
ing" and after "date", deleted "of initiation": 


A. No signature may be signed on the petition prior to the initiation date. 
B. Signatures are valid for a maximum of ninety days from the date of initiation. 
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1-25-10 RECALL 1-25-10 


C. Each signer of a recall petition shall sign but one petition for each named official of a local 
jurisdiction in which the signer is registered to vote. 

-D. The signature shall not be counted unless the entire line is filled in full and is upon the form 
prescribed by the Recall Act. 

E. Asignature shall be counted on a recall petition vei there is evidence’ pUbserivers that the 
person signing: 

(1) is not a registered voter of the local jurisdiction listed on the face sheet of the petition, 
and in the case of a named official serving in a districted position, is ee a registered voter of that 
district within the local jurisdiction; 

(2) has signed more than one recall petition page seeking to recall the same named official 
or has signed one petition page more than once; or 

(3) is not the person whose name appears as a signer of the recall petition. 


History: 1953 Comp., § 77-44-10, enacted by Laws ~__ nota registered ‘voter of that district within the local juris- 
1977, ch. 308, § 10; 1985, ch. 169, § 6; 1978 Comp., § diction", in Paragraph E(2), after "recall petition", deleted 
22-7-10 recompiled and amended as § 1-25-9 by Laws "for one" and added "page seeking to recall the same", in 
2019, ch, 212, § 167. Paragraph E(3), after "appears", deleted "on" and added 

Recompilations. — Laws 2019, 'ch, 212, § 167 recom- "as a signer of"; and deleted former Subsection F. 
piled and amended former 22-7-10 NMSA 1978 as 1-25-9 
NMSA 1978 effective April 3, 2019, ANN OTATIONS 

Cross references. — For petition generally, see 22-7-6 Subsection B is not intended to prevent with- 
NMSA 1978. drawal of signatures but is intended to determine when 


The 2019 amendment, effective April 3, 2019, revised signatures expire as a matter of law. State ex rel. Citizens 


the provisions related to signing the recall petition; in the he hd Gall 1985-NMSC-030. 102 N.M. 
section heading, added "Recall"; in Subsection B, after Ui aaa od cant allagher, ‘ .M. 
"maximum of’, deleted "one hundred ten calendar" and Signer of petition has right to withdraw his name 
added "ninety"; in Subsection C, after, 'one petition’, de- before the superintendent (now county clerk) has taken 


leted "unless more than one member is a named member, final action. State ex rel. Citizens for Quality Educ. v. Gal- 
and in that case not more than the number of recall pe- lagher, 1985-NMSG-030, 102 N.M. 516, 697 P.2d 935. 

titions; equal to the number of named members shall be Effect of incomplete Listas. tyes petition. 2: ‘Superin- 
signed" and added "for each named official of a local juris- tendent (now county clerk) may exclude those signatures 
diction in which the signer is registered to vote"; in Subsec- not listing a date, but his exclusion of signatures with 
tion D,,after "by the’, deleted "Local School Board Mem- names not "printed as registered" or with "city" not listed 
her's eh Subsection E, in Paragraph K(1), after voter. of is inconsistent with the purpose of Subsection D and is, 
the", deleted "county and of the school district and added therefore, improper. State ex rel. Citizens for Quality Educ. 


"local jurisdiction", and after "petition,", added "and in the v, Gallagher, 1985-NMSC-030, 102 N.M. 516, 697 P.2d 935. 
case of a named official serving in a districted position, is ‘ : 


1-25-10. Recall; limitation on appeals of validity of recall petition. 


A. Any person filing any court action challenging a recall petition provided for in the Recall Act 
shall do so within seven days after the determination of the county clerk as to whether sufficient 
signatures have been submitted. Challenges to the recall petition shall be directed to: 

(1) the validity of the signatures on the petitions; or 
(2) the determination of the county clerk as to the minimum number of signatures. 

B. Within ten days after the filing of the action, the district court shall hear and render a deci- 
sion on the matter. The decision shall be appealable only to the supreme court, and notice of appeal 
shall be filed within five days after the decision of the district court. The supreme court shall hear 
and render a decision on the appeal forthwith. 


History: 1953 Comp., § 77-4A-12, enacted by Laws "seven", after county clerk as", deleted "set. forth in Sec- 
1977, ch. 308, § 12; 1979, ch. 277, § 2; 1985, ch. 169, § 7; tion 22-7-9 NMSA 1978" and added "to whether sufficient 
1978 Comp., § 22-7-12 recompiled and amended as § signatures have been. submitted", and deleted Paragraph 
1-25-10 by Laws 2019, ch. 212, § 168. A(3);.added new subsection designation "B.".and deleted 

Recompilations. — Laws 2019, ch. 212, § 168 recom- former Subsection B. 

iled and amended former 22-7-12 NMSA 1978 as 1-25-10 
NMSA 1978 effective April 3, 2019. . ANNOTATIONS 

The 2019 amendment, effective April 3, 2019, revised Standing. — Sections 22-7-9.1 and 22-7-12 NMSA 
the procedures for challenging a recall petition; in the sec- 1978 do not authorize local school board members facing a 
tion heading, added "petition"; in Subsection A, in the in- recall petition to challenge the form of the petition. Doria 


troductory clause, after "for in the", deleted "Local School Ana Cnty. Clerk v. Martinez, 2005-NMSC-037, 138 N.M. 
Board Member", after "within", deleted "ten" and added 575, 124 P.3d 210, 
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1-25-11. Recall; election. 


A. .Except as otherwise provided in the Recall Act, recall elections shall be conducted and can- 
vassed pursuant to the provisions of the Local Election Act. 

B. The date of the recall election shall be set no later than ninety days after the date of the 
determination by the county clerk; provided that: 

(1) the date is not in conflict with the provisions of Section 1-24-1 NMSA 1978; and 

(2) if the date of the determination by the county clerk is within ninety days but no less 
than forty-nine days before a statewide election, the recall election shall be the first ballot ques- 
tion following the election or nomination of candidates on the statewide election ballot; and if the 
statewide election is a political party primary or the regular local election, ballots containing only 
the recall ballot question shall be available to voters who do not otherwise qualify to vote in the 
statewide election. 

C. The question to be submitted to the voters at the recall election shall be whether the named 
official shall be recalled and shall present the voter the choice of voting "for the removal of" the 
named official or “against the removal of" the named official. The ballot or ballot question shall be 
in compliance with the federal Voting Rights Act of 1965, as amended. 


History: 1953 Comp., § 77-4A-13, enacted by Laws The 2018 amendment, effective July 1, 2018, provided 


1977, ch. 308, § 18; 1979, ch. 277, § 3; 1985, ch. 169, § that-a special recall election may be held in conjunction 
8; 1993, ch. 226, § 18; 2015, ch. 145, § 98; 2018, ch. 79, with a regular local election, and that special recall elec- 
§ 90; 1978 Comp., § 22-7-13 recompiled and amended tions in a school district shall be conducted pursuant to 
as § 1-25-11 by Laws 2019, ch. 212, § 169. the Local Election Act, except as otherwise provided in 
Recompilations. — Laws 2019, ch. 212, § 169 recom- the Local School Board Member Recall Act, and made 
piled and amended former 22-7-13 NMSA 1978 as 1-25-11 technical and conforming changes; in Subsection C, after 
NMSA 1978 effective April 3, 2019. "regular or", deleted "a" and added "local", and after "spe- 
Cross references. — For the federal Voting Rights Act cial", deleted "school district" in Subsection D, completely 
of 1965, see 42 U.S.C. §§ 1978 to 1973bb-1. rewrote the subsection, providing that special recall elec- 
The 2019 amendment, effective April 3, 2019, revised tions shall be conducted pursuant to the Local Election 
the procedures for a recall election; in the section heading, Act; and deleted former Subsections F and G, which re- 
deleted "special"; added new Subsection A and redesig- lated to conducting special recall elections. 
nated former Subsections A and B as Subsections B and C, The 2015 amendment, effective July 1, 2015, amended 
respectively; in Subsection B, after "no later than", deleted the period by when a special recall election may be called; 
"one hundred twenty" and added "ninety", after "county in Subsection A, after "no later than", deleted "ninety" and 
clerk;", deleted "but in no event shall the election be held added "one hundred twenty", and after "county clerk", 
within the period of time prohibited for local government added "but in no event shall the election be held within 
elections pursuant to Section 1-12-71 NMSA 1978" and the period of time prohibited for local government elec- 
added "provided that:", and added new Paragraphs B(1) tions pursuant to Section 1-12-71 NMSA 1978"; and in 
and B(2); and deleted former Subsections C through E. Subsection B, after "whether", deleted "or not". ~ 


1-25-12. Recall; expenses. 


Following a decision of the district court, if the county clerk proceeds to initiate proceedings for 
a recall election as a special local election, the local jurisdiction shall ensure payment of the cost of 
the recall election as provided in the Special Election Act. 


History: 1953 Comp., § 77-4A-5, enacted by Laws election; in the section heading, added "Recall"; added 
1977, ch. 308, § 5; 1985, ch. 169, § 2; 1978 Comp., § 22- "Following a decision of the district court, if the county 
7-5 recompiled and amended as § 1-25-12 by Laws clerk proceeds to initiate proceedings for a recall election 
2019, ch. 212, § 170. as a special local election", after "local", deleted "school 

Recompilations. — Laws 2019, ch. 212, § 170 recom- board" and added "jurisdiction", after "recall election", de- 
piled and amended former 22-7-5 NMSA 1978 as 1-25-12 leted "and any costs incurred by the county clerk in car- 
NMSA 1978 effective April 3, 2019. rying out his duties", and after "provided in the", deleted 

The 2019 amendment, effective April 3, 2019, re- "Local School Board Member Recall" and added "Special 
vised the provisions related to paying the costs of a recall Election", 


1-25-13. Recall; vacancy. 


A. The vacancy created by a recalled official shall be filled as provided by law for vacancies in 
office for the local jurisdiction. 
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1-26-1 NONPARTISAN JUDICIAL RETENTION 1-26-2 


B. Under no circumstances may a recalled official be appointed to fill:any vacancy for the re- 
mainder of the term of office for which the recalled Oe was elected and from which the official 


was recalled. 


History: 1953 Comp., § 77-4A-14, enacted by Laws 
1977, ch. 308, § 14; 1978 Comp., § 22-7-14 recompiled 
and amended as § 1-25-13 by Laws 2019, ch. 212, 
§ 171. 

Recompilations. — Laws 2019, ch. 212, § 171 recom- 
piled and amended former 22-7-14 NMSA 1978 as 1-25-13 
NMSA 1978 effective April 3, 2019. 

The 2019 amendment, effective April 3, 2019, pro- 
vided that vacancies created by a recalled official shall 


be filled as provided by law for vacancies in office for the 
local jurisdiction; in the section heading, added "Recall"; 
in Subsection A, after "as provided in", deleted "in Sec- 
tion 77-4-6 NMSA 1953" and added "by law for vacancies 
in office for the local jurisdiction"; and in Subsection B, 
after "was elected", added "and from which: the official 
was recalled". 


ARTICLE 26 


Nonpartisan Judicial Retention 


Sec. 

1-26-1. Short title. 

1-26-2. Judicial retention; eligibility for retention; defini- 
tions. 

1-26-3.. Judicial retention; supreme court justices, 


1-26-1. Short title. 


ec. 

26-4. Judicial retention; appeals court judges. 
26-5. Judicial retention; district court judges. 
26- 


S 
1- 
1- 
1-26-6. Judicial retention; metropolitan court judges. 


Sections 172 through 177 of this act may be cited as the "Nonpartisan Judicial Retention Act". 


History: Laws 2019, ch. 212, § 172. 

Emergency clauses. — sede 2019, ch. 212, § 286 con- 
tained an emergency clause and was approved April .3, 
2019. 

Temporary provisions. — Laws 2019, ch. 212, § 279 
provided that: 

A. The term of a district court judge in any judicial 
district serving in a division numbered 2 or every third 
number thereafter that was set to expire on December 31, 


2020 shall expire on December 31, 2022, subject to the 
provisions of the Nonpartisan Judicial Retention Act and 
Article 6 of the constitution of New Mexico. 

B. The term of a district court judge in any judicial 
district serving in a division numbered 3 or every third 
number:thereafter that was set to expire on December 31, 
2020 shall expire on December 31, 2024, subject to the 
provisions of the Nonpartisan Judicial Retention Act and 
Article 6 of the constitution of New Mexico. 


1-26-2. Judicial retention; eligibility for retention; definitions. 


A. A justice of the supreme court, judge of the court of appeals, district court judge or metro- . 
politan court judge is eligible for nonpartisan judicial retention after the justice or judge has first 
been elected to that position in a partisan election. 

B. In the last year of the term of office for the position to which an eligible justice or eligible 
judge was elected in a partisan election or by a previous nonpartisan retention election, the eli- 
gible justice or judge desiring to continue to serve in that position shall be subject to a nonpartisan 
judicial retention election as provided in the Nonpartisan Judicial Retention Act. 

C. Declarations of candidacy for nonpartisan judicial retention for the supreme court, court of 
appeals, district court or metropolitan court shall be filed with the proper filing officer between the 
hours of 9:00 a.m. and 5:00 p.m. on the twenty-third day after the primary election. 

D. Each declaration of candidacy for nonpartisan judicial retention shall be delivered for filing 
in person by the eligible justice or judge therein named or by a person acting by virtue of written 
authorization. The proper filing officer shall not accept for filing from any one individual more 
than one declaration of candidacy for nonpartisan judicial retention. 

E. As used in the Nonpartisan Judicial Retention Act, "eligible justice" or "eligible judge" 
means a justice or judge who has been elected to that position in a partisan election, 


Emergency clauses. — Laws 2019, ch. 212, § 286 con- 


History: Laws 2019, ch, 212, § 173. 
tained an emergency clause and was approved April 3, 2019. 
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1-26-3 ELECTIONS 1-26-5 


1-26-3, Judicial retention; supreme court justices. 


A. Each eligible justice of the supreme court shall be subject to retention or rejection at the 
general election in the last year of the eight-year term of office for the position in which the justice 
is serving. 

B.. Terms of office for positions on the supreme court shall be staggered so that at least one 
term of office shall expire each even-numbered year; provided that no more than two terms of of- 
fice shall expire in the same year. 

C.. The administrative office of the courts shall maintain current on its website: a list of the 
names of the currently serving justices of the supreme court and the year in which the term of of- 
fice for each position on the supreme court expires. : 


History: Laws 2019, ch. 212, § 174. Emergency clauses. — Laws 2019, ch. 212, § 286 con- 
tained an emergency clause and was approved April 3, 2019. 


1-26-4. Judicial retention; appeals court judges. 


A. Each eligible judge of the court of appeals shall be subject to retention or rejection at the 
general election in the last year abt the eight-year term of office for the position in which the judge 
is serving. 

B. Terms of office for positions on the court of appeals shall be staggered so that at least two 
terms of office shall expire each even-numbered year; provided that no more than three terms of 
office shall expire in the same year. 

C. The administrative office of the courts shall maintain current on its website a list of the 
names of the currently serving judges of the court of appeals and the year in which the term of of- 
fice for each position on the court of appeals expires. 


History: Laws 2019, ch. 212, § 175. Emergency clauses. — Laws 2019, ch. 212, § 286 con- 
tained an emergency clause and was approved April 3, 2019. 


1-26-5. Judicial retention; district court judges. 


A. Each eligible ‘district court judge shall be subject to retention or rejection at the general 
election in the last year of the six-year term of office for the position in which the judge is serving. 
B. Terms of office for positions on the district court 1 in each judicial district shall be, staggered, 
as follows: 
(1) the term of office for division 1 and for every third division number thereafter shall 
expire in 2026 and every six years thereafter; ' 
(2) the term of office for division 2 and for every third division number thereafter shall 
expire in 2028 and every six years thereafter; and 
(3) the term of office for division 3 and for every third division number thereafter shall 
expire in 2024 and every six years thereafter. | 

C. The administrative office of the courts shall maintain current on its website a list of the 
names of the currently serving judges of each judicial district and the year in which the term of 
office for each position expires. 

D. The initial term of office for a newly created district court judgeship shall be staggered i in 
accordance with the provisions of Subsection B of this section, even if the result is a shortened first 
term for the office. 

E. As used in this section, "division" means the divisions established pursuant to Section 34-6- 
18 NMSA 1978. 


History: Laws 2019, ch. 212, § 176; 2021, ch. 74, § 1. Temporary provisions. — Laws 2021, ch. 74, § 3, pro- 
The 2021 amendment, effective June 18, 2021, stag- vided that pursuant to Article 20, Section 3 of the consti- 
gered the initial term of office for newly created district tution of New Mexico, the legislature finds that the judi- 
court judgeships, even if the result is a shortened first cial term adjustments provided for district court judges in 
term; and added a new Subsection D and redesignated Laws 2021, ch. 74, § 1 and for metropolitan court judges in 
former Subsection D as Subsection E. Laws 2021, ch. 74, § 2 are needed to: 
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1-26-6 NONPARTISAN JUDICIAL RETENTION 1-26-6 


A. balance the number of judicial positions appearing C. create greater continuity of judges at the trial court 
on the ballot in any one election cycle; level by not having all judges up for judicial retention in 
B. enable more effective evaluation of judges by the ju- the same election cycle. 


dicial performance evaluation commission; and 


1-26-6. Judicial retention; metropolitan court judges. 


A. Each eligible metropolitan court judge shall be subject to retention or rejection at the gen- 
eral election in the last year of the four-year term of office for the position in which the judge is 
serving. 

B. Terms of office for positions on each metropolitan court shall be staggered, as follows: 

(1) the term of office for division 1 and for every second division number thereafter shall 
expire in 2024 and every four years thereafter; and 

(2) the term of office for division 2 and for every second division number thereafter shall 
expire in 2022 and every four years thereafter. 

C. The administrative office of the courts shall maintain current on its website a list of the 
names of the currently serving judges of the metropolitan court and the year in which the term of 
office for each position expires. 

D. The initial term of office for a newly created metropolitan court judgeship shall be staggered 
in accordance with the provisions of Subsection B of this section, even if the result is a shortened 
first term for the office. 

E. As used in this section, "division" means the divisions established pursuant to Subsection B 
of Section 34-8A-4 NMSA 1978. 


History: Laws 2019, ch. 212, § 177; 2021, ch. 74, § 2. Laws 2021, ch. 74, § 1 and for metropolitan court judges in 
The 2021 amendment, effective June 18, 2021, stag- Laws 2021, ch. 74, § 2 are needed to: 
gered the initial term of office for newly created metropoli- A. balance the number of judicial positions appearing 
tan court judgeships, even if the result is a shortened first on the ballot in any one election cycle; 
term; and added a new Subsection D and redesignated B. enable more effective evaluation of judges by the ju- 
former Subsection D as Subsection E. dicial performance evaluation commission; and 
Temporary provisions. — Laws 2021, ch. 74, § 3, pro- C. create greater continuity of judges at the trial court 
vided that pursuant to Article 20, Section 3 of the consti- level by not having all judges up for judicial retention in 
tution of New Mexico, the legislature finds that the judi- the same election cycle. 


cial term adjustments provided for district court judges in 
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CHAPTER 2 


Legislative Branch 


Art. 
1. Members of Legislature, 2-1-1 to 2-1-11 
2. Advance Copies of New Acts, 2-2-1 to 2-2-2 
3. Legislative Council, 2-3-1 to 2-3-19. as 
4, Commission for Promotion of Uniform Legislation, 2-4-1 to 2-4-3 
5. Legislative Fiscal Control, 2-5-1 to 2-5-7 
6. Introduction of Bills, 2-6-1 
7. Apportionment of House of Representatives, Repealed _. 
7A. Apportionment of House of Representatives, Repealed 
7B. Apportionment of House of Representatives, Repealed 
7C.. 1991 House Redistricting Act, Repealed; 
7D. State House of Representatives Redistricting Plan, Unconstitutional 
7E. State House of Representatives Redistricting Plan, Deleted 
7F. 2021 House Redistricting, 2-7F-1 to 2-7F-77 
8. Apportionment of Senate, Repealed 
8A. Apportionment of Senate, Repealed 
8B. Apportionment of Senate, Repealed 
8C. 1991 Senate Redistricting Act, Repealed 
8D. 2002 Senate Redistricting Act, Repealed 
8E. State Senate Redistricting Plan, Deleted 
8F. 2021 Senate Redistricting, 2-8F-1 to 2-8F-49 
9. Sessions, 2-9-1 
10. Legislative Education Study Committee, 2-10-1 to 2-10-5 
11. Lobbyist Regulation, 2-11-1 to 2-11-10 
12, Oversight Committees, 2-12-1 to 2-12-10 
13. Legislative Health and Human Services Committee, 2-13-1 to 2-13-5 | 


14. Interim Activities of Chief Clerks of vanih a: of aoe rise ate eo and Senate, 2-14-1 


to 2-14-4 
15. Legislative Ethics, 2-15-1 to 2-15-12 
16. Revenue Stabilization and Tax Policy Committee, 2-16-1 to 2-16-6 
17. Welfare Reform Oversight Committee, 2-17-1 to 2-17-6 — 
18.. Corrections Oversight. Committee, 2-18-1 to 2-18-6 
19. Tobacco Settlement Revenue Oversight Committee, 2-19-1 
20. Military and Veterans' Affairs Committee, 2-20-1 to 2-20-2 
21. Legislative Caucus Committee, 2-21-1 


ARTICLE 1 


Members of Legislature 


Sec. Sec. 5 
2-1-1. Resignation of members. ~ 2-1-6. Restraining unlawful payments; jurisdiction; rules 
2-1-2. Power of officers to administer oaths to witnesses. and procedure. 

2-1-3. Compensation as state officer or employee other . Emoluments; increase prohibited. 


2-1-7 
than that received as a legislator prohib- 2-1-8 
, ited. 2-1-9. Out-of-state travel; in-state travel. 
2-1- 4, Payment of other compensation to legislator for 2-1-1 
acting as officer or employee of state pro- 2-1-1 
hibited. tion; duties. 
2-1-5, Penalty for violation of 2-1-3 or 2-1-4 NMSA 1978. 
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2-1-1 LEGISLATIVE BRANCH 2-1-3 


2-1-1. [Resignation of members.] | ir 


Any member of the legislature of the state of New Mexico may resign his office by filing a writ- 
ten statement of such resignation with the secretary of state of New Mexico, and upon the filing 
of such resignation, the office of senator or representative filled by the person so resigning shall 
become vacant. 


History: Laws 1919, ch. 22, § 1; C.S. 1929, § 134-101; ANNOTATIONS 


1941 Comp., § 2-101; 1953 Comp,, § 2-1-1. 
eneketod material. — The bracketed material was ~ Am. Jur. 2d, A.L.R. and C.J.S. references. — 81A 
C.J.S, States § 43. 


inserted by the compiler and it is not part of the law. 
Cross references. — For organization of legislature, 
see N.M. Const., art. IV. 


2-1-2. [Power of officers to administer oaths to witnesses. ] 


The presiding officer of the senate; the speaker of the house of representatives, or the chairman 
of any committee of either house, or the chairman of any joint committee of both houses of the 
legislature, shall have power to administer'an oath to any witness who may appear to testify at 
any investigation being had by either of said houses of the aceon or any committee or joint 
committee thereof. 


History: Laws 1912, ch. 1, § 1; Code 1915, § 1660; ANNOTATIONS 
C.S. 1929, § 35-2605; 1941 C .» § 2-103; 1953 C oy . 
§ 213. : BPs ae ‘Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Bracketed material. — The bracketed material was Jur. 2d States, Territories, and Dependencies §§ 48, 49. ~ 
inserted by the compiler and it is not part of the law. 81A C.J.S, States § 57, 


Cross references. — For powers of legislature, see 
N.M. Const., art. IV. , 


2-1-3. Compensation as state officer or employee other than that 
received as a legislator prohibited. 


It is unlawful for any member of the legislature to receive any compensation for services per- 
formed as an officer or employee of the state, except such compensation and expense money as he 
is entitled to receive as a member of the legislature. 


History: 1941 Comp., § 2-104; Laws 1943, ch. 18, § 1; Section only pertains to legislators who are offi- 


1953 Comp., § 2-1-4; Laws 1977, ch. 336, § 2. cers or employees of the state as such. 1957-58 Op. 
Cross references. — For person holding governmental ~ Att'y Gen. No. 57-11. 
office ineligible to serve in legislature, see N.M. Const., art. State employment by legislator resigning dur- 
IV, § 3. ing term. — A state legislator can resign from the leg- 
islature and legally obtain state employment during 
ANNOTATIONS the term for which he was elected. 1977 Op, Att'y Gen. 
Public school teachers and administrators. — In No. 77-25. sve ; 
enacting this section and 2-1-4 NMSA 1978, the legisla- County or municipal employment, — A state rep- 
ture did not intend to prohibit school teachers or admin- resentative working as a county employee is not an em- 
istrators from being state legislators while employed by ployee paid out of state funds, or, when working as a 
a school district. State ex rel. Stratton v. Roswell Indep. municipal employee, is not an employee paid out of state 
Schs., 1991-NMCA-013, 111 N.M. 495, 806 P.2d 1085. _ funds. The source of payment of salary alone is not the 
"Member of legislature", — A person who has been sole test; the duties, both as a county employee and asa 
elected to the legislature, but who has not qualified, is not municipal employee, would be purely local in character. 
a member of that body for purposes of the constitutional 1957-58 Op. Att'y Gen. No. 57-93. 
prohibition against being appointed to any other civil of- Legislator elected to local school board. — A mem- 
fice, 1961-62 Op. Att'y Gen. No. 62-145. ber of the state legislature is not precluded by state law 
A person who was elected to the New Mexico legisla- from serving as an elected local school board member. 
ture for the first time at the general election in November 1991 Op. Att'y Gen, No. 91-02. 
of 1962 is not a member of the legislature prior to being Public school instructors and administrators are 
seated at the session to be convened in January, 1963. state employees within the constraints of the prohibition 
1961-62 Op. Att'y Gen. No. 62-145. against serving in the legislature while receiving compen- 
"Service performed as an officer" within the mean- sation as an employee of the state. 1988 Op. Att'y Gen. 
ing of this section is that which would be performed by No. 88-20, but see State ex rel. Stratton v. Roswell Indep. 
one occupying a "civil office" within the meaning of N.M. Schs., 1991-NMCA-018, 111 N.M. 495, 806 P.2d 1085, 
Const., art. IV, § 28, 1957-58 Op. Att'y Gen. No. 57-40. which held to the contrary. 
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2-1-4 MEMBERS OF LEGISLATURE ; 2-1-5 


Applicability to employees of state university. — and as paid university employees. 1990 Op. Att'y Gen. 
The decision of the court of appeals in State ex rel. Strat- No, 90-21. 1 
ton v. Roswell Indep. Schs., 1991-NMCA-018, 111 N.M. Attorney retained on a fee basis is an employee 
495, 806 P.2d 1085, that public school teachers and admin- of state under this section and would be prohibited from 
istrators are not state employees within the meaning of receiving compensation, except the compensation and ex- 
this section and 2-1-4 NMSA 1978, does not alter the pro- pense money to which he is entitled as a legislator, 1945- 
hibition under these sections against a person simultane- 46 Op. Att'y Gen. No. 45-4710. 
ously serving in the state legislature and as an employee Am. Jur. 2d, A.L.R. and C.J.S. references, — 72 Am. 
ofa state educational institution such as the University of Jur. 2d States, Territories, and Dependencies § 58. 
New Mexico. 1991 Op. Att'y Gen. No. 91-05. Right to salary of one illegally elected or appointed to 
University employee running for legislative legislature, 7 A.L.R. 1682. 
seat. — Employees of the University of New Mexico Incompatibility, under common-law doctrine, of office of 
are not barred statutorily from running for legislative state legislator and position or post in local political sub- 
seats, but, if elected to the state legislature, they may division, 89 A.L.R.2d 632. 
not simultaneously serve as members of the legislature 81A C.J.S. States § 46. 


2-1-4. Payment of other compensation to legislator for acting as officer 
or employee of state prohibited. 


It is unlawful for any officer of the state of New Mexico to pay to any member of the legislature 
compensation for services rendered the state of New Mexico as an officer or employee thereof ex- 
cept such compensation and expense money which such member is entitled to receive as a member 
of the legislature. 


History: 1941 Comp., § 2-105; Laws 1943, ch. 18, § 2; from serving as an elected local school board member. 
1953 Comp., § 2-1-5; Laws 1977, ch. 336, § 3. 1991 Op. Att'y Gen. No. 91-02. 
Public school instructors and administrators are 


ANNOTATIONS state employees within the constraints of the prohibition 
Public school teachers and administrators. — In against serving in the legislature while receiving CAM pens 
enacting this section and 2-1-3 NMSA 1978, the legisla- sation as an employee of the state. 1988 Op. Att'y Gen. 
ture did not intend to prohibit school teachers or admin- No. 88-20, but see State ex rel. Stratton v. Roswell Indep. 
istrators from being state legislators while employed by Schs., 1991-NMCA-013, 111 N.M. 495, 806 P.2d 1085, 
a school district. State ex rel. Stratton v. Roswell Indep. which held to the contrary. ’ : 
Schs., 1991-NMCA-013, 111 N.M, 495, 806 P.2d 1085, ie mtaee ompioyors ef ae want re 
Section only pertains to legislators who are offi- e decision of the court o! appeals 1n State ex rel. strat- 
cers or employees of the state as such. 1957-58 Op. Att'y ton v. Roswell Indep. Schs., 1991-NMCA-013, 111 N.M. 
Cen’No. 57-11." 495, 806 P.2d 1085, that pupie school tanphare and admit 
Resignation as state legislator. — A state legislator istrators are not state employees within the meaning 0 
can resign from the legislature and legally obtain state 2-1-3 NMSA 1978 and this section does not alter the pro- 
employment during the term for which he was elected. hibition under these sections against a person simultane- 
1977 Op. Att'y Gen. No. 77-25. ously serving in the state legislature and as an employee 
Not applicable to employees of county or munici- of a state educational institution such as the university of 
pality. — A state representative working as a county em- New Mexico. 1991 Op. Att'y Gen. No. 91-05. 
ployee is not an employee paid out of state funds, or, when University employee elected to legislative seat. 
working as a municipal employee, is not an employee paid — Employees of the university of New Mexico are not 


- barred statutorily from running for legislative seats, but, 
if elected to the state legislature, they may not simulta- 
neously serve as members of the legislature and.as paid 


out of state funds. The source of payment of salary alone 
is not the sole test; the duties, both as a county employee 
and as a municipal employee, would be purely local in 


character. 1957-58 Op. Att'y Gen, No. 57-93. university employees. 1990 Op. Att'y Gen. No, 90-21. 
Legislator elected to local school board. — A mem- Am. Jur, 2d, A.L.R. and C.J.S. references. — 81A 
ber of the state legislature is not precluded by state law C.J.S, States §§ 46, 47, 106. 


2-1-5. [Penalty for violation of 2-1-3 or 2-1-4 NMSA 1978.| 


Any person violating the provisions of either of the two preceding sections [2-1-3 or 2-1-4 NMSA 
1978] shall be guilty of a felony and upon conviction shall be punished by a fine of not less than one 
thousand dollars ($1,000.00) nor more than twenty-five hundred dollars ($2,500.00) or by impris- 
onment in the state penitentiary for not less than one (1) year nor more than five (5) years or both, 
such fine and imprisonment in the discretion of the court. 


_ History: 1941 Comp., § 2-106, enacted by Laws Bracketed material. — The bracketed material was 
1943, ch. 18, § 3; 1953 Comp., § 2-1-6. . inserted by the compiler and it is not part of the law. 
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2-1-6 ; LEGISLATIVE BRANCH 2-1-9 


2-1-6. [Restraining unlawful payments; jurisdiction; rules and 
procedure.]| 


That any citizen of the state of New Mexico may file suit in the district court of the county 
wherein such citizen resides for an injunction to restrain any member of the legislature from re- 
ceiving or any officer from paying any compensation in violation of this act [2-1-3 through 2-1-6 
NMSA 1978]; and jurisdiction is hereby conferred upon the various district courts of this state to 
grant injunctive relief. The rules and law of procedure applicable generally to civil actions for in- 
innghive relief shall apply to such actions. | 


Cross hefeveneeW — For rule of procedure relating to 
injunctions, see Rule 1-066 NMRA. 


History: 1941 Comp., § 2-107, enacted by Laws 
1943, ch. 18, § 4; 1953 Comp., § 2-1-7. 

Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. 


2-1-7. Emoluments; increase prohibited. 


No law increasing the emoluments for any civil office in the state enacted by the legislature 
shall be construed to apply or become effective as to any member of the legislature appointed 
to such office, until one year after expiration of the term for which such person was elected and 
served if such law was enacted during such term. 


History: 1953 Comp., § 2-1-7.1, enacted by Laws 
1977, ch. 336, § 1. 


2-1-8. Session per diem and mileage of members. 


Each member of the legislature shall receive per diem at the internal revenue service maximum 
federal per diem rate for the city of Santa Fe for each day's attendance during each session of the 
legislature and the internal revenue service standard mileage rate for each mile traveled in going 
to and returning from the seat of government by the usual traveled route, once each session as 
defined by Article 4, Section 5 of the constitution of New Mexico. 


. History: 1953 Comp., § 2-1-8, enacted ‘by Laws 
1955, ch. 2, § 1;.1972, ch. 1, § 3; 1975, ch. 1, § 10; 1983, 
ch, 1, § 10; 1997,.ch. 154, § 1. 

Cross references. — For authorization of per diem 
and mileage payments as sole compensation for members 
of legislature, see N.M. Const., art. IV, § 10, 

For inapplicability of the Per Diem and Mileage Act to 
legislators unless specifically made applicable, see 10-8-6 
NMSA. 1978. 

The 1997 amendment, effective June 20, 1997,-re- 
wrote the section to substitute the internal revenue ser- 
vice per diem rate for specific dollar amounts. 


ANNOTATIONS 


Legislative intent. — Payments under this section 
and 2-1-9 NMSA 1978 are not intended to enrich legisla- 
tors but only to cover travel expenses, State ex rel, Udall v. 
Pub. Employees Ret: Bd., 1994-NMCA-094, 118 N.M. 507, 
882 P.2d 548, rev'd on other grounds, 120 N.M. 786, 907 
P.2d 190 (1995). - 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 72 Am. 
Jur, 2d States, TOFbi bee, and Dependencies § 58. aif 

Per diem compensation of members and officers of legis- 
lature, 1 A.L.R. 276. 

81A C.J.S. States § 47. 


2-1-9. Out-of-state travel; in-state travel. 


A. Out-of-state travel of members, officers and employees of the legislative branch of govern 
ment shall be exempt from approval by any member of the executive branch. 
- B. Members of the Sere} sagas 37> on official business for interim committees within thi 


state shall receive: 


(1) per diem at the ure mets revenue ‘service per ddieiia rate as chteridecil in Section 2- 1-8 


NMSA 1978 for each day served, including travel time, and the cost of public transportation by the 
shortest, most direct route or mileage for each mile traveled by the shortest, most direct route by 
automobiles at the internal revenue service standard mileage rate or by privately owned aircraft 
at the air mileage rate set out by the rules adopted by the department of finance and administra- 
tion pursuant to the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]; and 
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2-1-10 MEMBERS OF LEGISLATURE 2-1-10 


(2) per diem for one additional day at the internal revenue service per diem rate as pro- 
vided in Section 2-1-8 NMSA 1978 if, in order to serve on official business for an interim commit- 
tee, a legislator travels to a location that is one hundred or more miles from the location of the 
legislator's point of departure; provided that, pursuant to policies adopted by the New Mexico 
legislative council, per diem under this paragraph shall be paid only if the legislator is not entitled 


to per diem for travel time as provided in Paragraph (1) of this subsection. 
C. Reimbursement for out-of-state travel on committee business shall be as follows: 
(1) the cost of the tickets on public transportation by the shortest, most direct route and 


the cost of airport parking; or 


(2) mileage at the same rates established for in-state travel if automobiles or private air- 
planes are used, based on official mileage by the shortest, most direct route; and 

(3) per diem for the number of days spent in travel and on committee business at thet in- 
state rate provided for in Section 2-1-8 NMSA 1978; and |” 

(4) in no event, however, shall the reimbursement for out-of-state travel exceed the dol- 
lar amount that would be due if the setae a had used first class public air transportation by the 


shortest, most direct route. 


History: 1953 Comp., § 2-1-8.1, enacted by Laws 
1971, ch. 1, § 11; 1972, ch. 1, § 10; 1975, ch. 208, § 1; 
1983, ch. 1, § 11; 1997, ch. 154, § 2; 2000, ch. 66, § 1; 
2005, ch. 100, $1. 

Cross references. — For ennetiearonal limitations on 
per diem and mileage payments to members of the legisla- 
ture, see N.M. Const., art. IV, § 10. 

The 2005 amendment, effective June 17, 2005, added 
Subsection B(2) providing that legislators who travel one 
hundred or more miles to serve on an interim committee 
shall receive additional per diem for one additional day. 

The 2000 amendment, effective March 6, 2000, in Sub- 
section B, inserted "within the state" following "interim 
committees" and deleted "privately owned" preceding 
"automobiles"; inserted "and the cost of airport parking" 
in Subsection C(1); in Subsection C(2), deleted "private" 


The 1997 amendment, effective June 20, 1997, re- 
wrote the section to substitute internal revenue service 
per diem rates for specific dollar amounts. 


ANNOTATIONS 


Legislative intent. — Payments under this section 
and 2-1-8 NMSA 1978 are not intended to enrich legisla- 
tors but only to cover travel expenses. State ex rel. Udall v. 
Pub. Employees Ret. Bd., 1994-NMCA-094, 118 N.M. 507, 
882 P.2d 548, rev'd on other grounds, 120 N.M. 786, 907 
P.2d 190 (1995). 

Applicability of section. — The legislature intended 
this section to govern reimbursements to members of the 
legislative education study committee, the legislative 
council and the legislative finance committee. 1979 Op. 
Att'y Gen. No. 79-40. 


preceding "automobiles" and inserted "private" preceding 
“airplanes”; and inserted "at the in-state rate provided for 
in Section 2-1-8 NMSA 1978" in Subsection C(3). 


2-1-10. Legislative subpoenas; form; issuance; penalty. 


A. During any regular or special session of the legislature upon request of a standing commit- 
tee of either house of the legislature and approval by a majority vote of the elected members of 
the house of which such committee is a part, the presiding officer of the senate or the speaker of 
the house of representatives shall isstie subpoenas to compel the attendance of any witnesses or 
command the person to whom directed to produce any books, papers, documents or tangible items 
designated therein, at any investigation or hearing before the body issuing the subpoena. - 

B. Every subpoena shall be issued by the duly authorized legislative officer, under the name 
of the house or senate, and shall command each person to whom it is directed to attend and give 
testimony, or to produce documents or, other designated articles at a time.and place therein speci- 
fied. Service of process may be made by any person designated by the officer issuing the subpoena. 

‘C. Witnesses who may be subpoenaed to appear before any body of the legislature, or to pro- 
duce any designated books, papers, documents or tangible items shall receive as compensation 
the sum of five dollars ($5.00) a day for each day they are in actual attendance in obedience to 
the subpoena, and eight cents ($.08) for each mile actually and necessarily traveled in coming to 
or going from the place’ of examination, but nothing shall be paid for traveling expenses when the 
witnesses have been subpoenaed at the place of examination. 

D. Any person who shall refuse or neglect to comply with a subpoena, duly issued by the proper 
officer of the legislature, shall upon conviction be guilty of contempt of the legislature, and pun- 
ished by a fine of not more than five hundred dollars ($500) or by imprisonment in the county jail 
for not more than six months or by both such fine and imprisonment in the discretion of the judge. 
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2-1-11 LEGISLATIVE BRANCH 2-2-2 


History: 1953 Comp., § 2-1-9, enacted by Laws Immunity from criminal prosecution granted to wit- 

1959, ch. 200, § 1. nesses summoned before legislative committee, 87 
A.L.R. 435. 

ANNOTATIONS Subpoena duces tecum in proceeding before legislative 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. committee, testing validity or scope of command of, 130 
Jur. 2d States, Territories, and Dependencies § 50 et seq. A.LR, 327. 

Formalities and requisites of the creation of legislative Injunction against legislative body of state or munici- 


committees, 28 A.L.R, 1154. pality, 140 A.L.R. 439. 
Power of legislative body or committee to compel atten- 81 C.u.S. States §§ 56 to 60. 

dance of nonmember as witness, 50 A.L.R. 21, 65 A.L.R. Te 

1518. 


2-1-11. [Legislative salary review committee; composition; duties. ] 


There is continued a legislative salary review committee composed of the speaker of the house 
of representatives, the president pro tempore of the senate, the chairman of the house appropria- 
tions and finance committee, the chairman of the senate finance committee and the chairmen of all 
respective permanent interim committees. The legislative salary review committee shall review 
the salary schedules of the employees of all interim legislative committees and make recommen- 
dations regarding equitable salary structures. 


History: 1953 Comp., § 2-1-10, enacted by Laws Cross references. — For legislative committee meet- 
1971, ch. 1, § 10. ings open to public, see 10-15-2 NMSA 1978." 

Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law, 


ARTICLE 2 
Advance Copies of New Acts 


Sec. Sec. 
2-2-1. Advance certified copies of enactments. 2-2-2, Preservation as part of public records. 


2-2-1. [Advance certified copies of enactments. ] 


_ That upon approval by the governor-of the state of New Mexico of any act passed by the legisla- 
ture the secretary of state shall forthwith cause to be printed typewritten or multigraphed copies 
of such act and immediately shall after having certified same, as true copies, transmit one such 
copy to each county clerk of the state. ; 


History: Laws 1927, ch. 122, § 1; C.S, 1929, § 138- the clerk of the district court, but this section provides for 
301; 1941 Comp., § 2-201; 1953 Comp., § 2-2-1. transmittal to the county clerk. 

Bracketed material. — The bracketed material was Cross references. — For distribution of statutes, see 
inserted by the compiler and it is not part of the law. 12-1-4 NMSA 1978. 


Compiler's notes. — The title of Laws 1927, ch. 122, 
provided for the transmittal by the secretary of state to 


2-2-2. [Preservation as part of public records.] 


The clerk in each county of the state shall provide a suitable binder and upon receipt from the 
secretary of state of a printed copy of any such law shall insert such copy in said binder and pre- 
serve the file as a part of the public records of his office for the inspection of public officers and 
parties interested, as other public records. 

Provided, that after the receipt by such clerk of the bound volume of the § session laws contain- 
ing the same laws theretofore filed in the binder the contents of said binder may:be removed and 
destroyed. 

Provided further, that this act [2-2-1, 2-2-2 NMSA 1978] shall not apply to acts not carrying the 
emergency clause, nor to the act “eget as the Conservancy Act of New Mexico [73-14-1 NMSA 
1978]. 
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2-3-1 LEGISLATIVE COUNCIL 2-3-1 


‘Provided further, thatthe chief clerk of the senate shall deliver to the secretary of state suf- 
ficient printed copies of the 1927 Election Code:to be eelasire and certified by the a of 


state for transmission as aforesaid. 


Provided further, that the secretary of state shall prepare, as herein provided, aa transmit cop- 
ies of road bills to clerks of such counties — as are Beare pil seas 


7 


Fistorsi Laws 1927, ch. 122, § 2; C.S. 1929, § 188- 
302; 1941 Comp., § 2-202; 1953 Comp., § 2-2-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. 


Gideacd neti notes, — The 1927 Election Code was com- 
piled as 3-1-1 et seq., 1953:Comp., and.was repealed by 
Laws 1969, ch. 240, 8 451. For present Election Code, see 
Chapter 1 NMSA 1978. 


ARTICLE 3 


Legislative Council 


2-3-1. New Mexico legislative council created. 

2-3-2. Legislative council service created. 

2-3-3. Legislative council; powers; duties. 

2-3-4. Control of building housing legislature, adjacent 
utility plant and surrounding grounds. 

3-5. Insurance of buildings; contracts for care and 

management of property; records of trans- 
actions; assignment of space in buildings. 


Sec. 

2-3-11. Director of service; qualifications; iene com- 
pensation. 

2-3-12. Duties of director; additional employees. 

2-38-18, Services; confidential nature. ,. 

2-3-13.1, Legislative documents; gender-neutral lan- 
guage; legislative council service. 

2-3-14. Quarters; files and indexes; cooperation with and by 
other agencies; cooperation with other states. 


2-3-6. Control of state library building and surrounding 2-3-14.1. State agencies; reports. 
grounds. 2-3-15. Reimbursement. 
2-3-7. Insurance of building; records of transactions; con- 2-3-16. Cooperation of attorney general. 
i tracts for care and management of property. , 2-3-17.. Expenditures of funds; budgets. 
2-3-8. Purpose and duties of legislative council service. 2-3-18. Legislative fiscal analyst transferred. 
2-3-9. Codification of election laws; consultation with 2-3-19. Capital outlay expenditure allocations; legisla- 


election officials, tors and governor; publication. 


2-3-10. Review of election laws; recommendations as to 
re-registration of voters; improvement of 
purge laws; information made available to 
legislature. 


2-3-1. New Mexico legislative council created. 


There is created a legislative joint committee of the house and senate to be designated "the New 
Mexico legislative council," composed of sixteen members, eight from the house and eight from 
the senate. The president pro tempore and the minority floor leader of the senate and the speaker 
of the house of representatives and the minority floor leader of the house shall automatically be 
members of the council. Six of the remaining members shall be appointed from the house of rep- 
resentatives by the speaker; provided that, if the minority is entitled to more than one member, 
the additional minority members shall be appointed by the speaker only from recommendations 
made by the minority floor leader, although the speaker shall retain the right to reject any such 
recommendations; and six of the remaining members shall be appointed from the senate by the 
committees' committee or, if the appointments are made in the interim, by the president pro tem- 
pore after consultation with and agreement of a majority of the members of the committees’ com- 
mittee. If the minority is entitled to more than one member, one of the remaining six members 
shall be appointed by the senate minority floor leader. The appointed: members of the council shall 
be appointed from each house so as to give the two political parties having the most members in 
each house the same total proportionate representation:on the council as:prevails in that house; 
providing [provided] that in the computation, major fractions shall be counted as whole numbers, 
and in no event shall either of the two major parties have less than one member from each house. 
The members shall be appointed for terms of two years or less expiring on the first day of the 
regular session held in odd-numbered years. The term of any member shall terminate when such 
member ceases to be a member of the legislature. Provided, however, that members of the council 
reelected to the legislature shall continue to serve as members of the council until their successors 
are appointed. Vacancies on the council may be filled for the unexpired term by appointment from 


875 


© 2022 State‘of New Mexi¢o. New Mexico Compilation Commission. All rights‘reserved. 


2-3-2 LEGISLATIVE BRANCH 2-3-3 


the house or senate respectively by the respective appointing authority which makes the original 
appointments and subject to the same recommendations; provided such new members must be 
from the same body of the legislature and the same party from which their predecessors were ap- 
pointed. The council shall elect such other officers as may be deemed necessary from among its 
own members. The officers shall:be elected for terms coterminous with their membership on the 
council. The speaker and the president pro tempore shall be co-chairmen of the council. No action 
shall be taken by the council if a majority of the total membership from either house on the coun- 
cil rejects such action. This 1978 amendment shall not be construed to cut short the term of ay 
member already appointed to the council. ) 


f— 


History: 1941 Comp., § 2-401, enacted by Laws 


1951, ch. 182, § 1; 1953 Comp., § 2-3-1; Laws 1955, ch.: 


286, § 1; 1957, ch. 72, § 1; 1978, ch. 21, § 10. 
Bracketed material. — The bracketed material was 

inserted by the compiler and it is not part of the law. 
Cross references. — For workers' compensation over- 

sight committee, see Chapter 52, Article 7 NMSA 1978. 


ANNOTATIONS 


Computing party membership. — This section re- 
quires that total council membership from each house be 
used in computing proportionate party membership in the 
legislative council. 1969 Op. Att'y Gen. No. 69-26. 


_ The speaker of the house and the president pro tempore 
of the senate must be included in computing party mem- 
bership from their respective houses for purposes of this 
section. 1969 Op. Att'y Gen. No. 69-26. 

Agreements or contracts entered into in past by the 
capitol buildings improvement commission in connec- 
tion with buildings covered by 2-3-5 NMSA 1978 are binding 
on the legislative council and. must be enforced by the legis- 
lative council service..1967 Op. Att'y Gen. No. 67-60, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur, 2d States, Territories, and Dependencies §§ 50 to 54, 57. 

Formalities and requirements for the creation of legisla- 
tive committees, 28 A.L.R. 1154. 

81A C.J.S, States § 55. 


2-3-2. Legislative council service created. 


There hereby is created a legislative council service for the use of the members of the legislature, 
the governor and the various departments, institutions and agencies of this state that may desire to 
avail themselves of its services. Notwithstanding the availability of the legislative council service to 
the various departments, institutions and agencies of this state, it is a part of the legislative branch 
of the government, and shall conduct itself with strict regard to the division of powers among the 
legislative, executive and judicial branches of the government of this state. Such legislative council 
service shall assist and cooperate with the legislative council and with any interim legislative com- 


mittee or commission created by the legislature or appointed by the governor at their request. 


History: 1941 Comp., § 2-402, enacted by Laws 


1951, ch. 182, § 2; 1953 Comp,, § 2-83.23 Laws 1955, ch, | 


286, § 2. 

Compiler’ s notes. — Laws 2009, ch. 114, §§ 6 & 7, ef- 
fective April 6, 2009, provided that one million dollars of 
the unexpended balance of the appropriations to the leg- 
islative council service in Laws 2007, ch. 192, § 1 for the 
purpose of constructing and renovating capital north and 


the capitol, and as reauthorized for an expanded purpose 
in Laws 2008, ch. 83, § 381, may be expended by the legis- 
lative council service in fiscal years 2009 through 2012 for 
the capitol buildings planning commission master plan- 
ning process for statewide state facilities, including the 
completion of the parking structure in the central capitol 
campus in Santa Fe. 


2-3-3. Legislative council; powers; duties. 


It shall be the duty of the legislative council: 


A. to adopt rules and regulations for the administration of ais act in the conduct ue the affairs 


of the council service; 


B. to formulate policies for the operation and conduct of the sear of the EGeihett service, and 
generally to supervise all of the activities of such council service; 

C. to carry out the purposes of the council service as hereafter set forth; 

D. to create committees of legislators to study major problems during the periods when a 


legislature is not in session; provided that: 


(1) no member.of the council shall serve as an aficat or voting member on an interim com- 


mittee appointed or created by the council; 


(2) all committees created by the council shall terminate on or Hafars December 1 of the 
year in which they are created, unless the council subsequently extends the life of the committee 


for not more than one month; 
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(3) the minority party shall be represented on all council-created committees in the pro- 
portion the minority party is represented in each house; 

(4) the relationship of the size of the house and senate shall be taken into consideration in 
determining the number of members from each house appointed to an interim committee created 
by the council; and . 

(5) members shall be appointed to ogurseil: created committees by the same appointing au- 
thorities that appoint the council members from each house, and subject to the same recommenda- 
tions. The council shall name committee officers from among the committee members so appointed; 

E. . to adopt rules of procedure for all committees created by the council including a rule that 
no action shall be taken by the committee if a majority of the total membership from either house 
on the committee rejects such action; provided that no member of the legislature shall ever be ex- 
cluded from any meeting of any committee appointed by the council; and 

F. to refrain from advocating or opposing the introduction or passage of legislation. 


History: 1941 Comp., § 2-403, enacted by Laws of eighteen members, functioned from the date of its ap- 
1951, ch. 182, § 3; 1953 Comp., § 2-3-3; Laws 1955, ch. pointment until January 13, 2012. 
286, § 3; 1978, ch. 21, § 11. Military and veterans! affairs committee. — Laws 
Compiler' s notes. — The words "this act! i in Subsec- 2009, ch. 116, § 1, effective June 19, 2009, created the mili- 
tion A refer to Laws 1951, ch. 182, which is compiled as tary and veterans' affairs committee. The committee, com- 
2-3-1 to 2-3-3, 2-8-8 and 2-3-11 to 2-38-16 NMSA 1978. posed of eight voting members, functioned from the date 
Redistricting committee. — Laws 2011, ch. 185, §§1 of its appointment until the second session of the forty- 
to 6, effective June 17, 2011, created a joint interim legis- ninth legislature, 
lative redistricting committee. The committee, composed Cross references. — For duties in regard to unifor- 


mity of laws, see 2-4-2 NMSA 1978. 


2-3-4. [Control of building housing legislature, adjacent utility plant 
and surrounding grounds. | 


Notwithstanding the provisions of Chapter 6, Articles 1 and 2, NMSA 1953, the exclusive con- 
trol, care, custody and maintenance of the building in which the legislature is housed, the adjacent 
utilities plant and the surrounding grounds are transferred from the capitol buildings improve- 
ment commission, and the capitol custodian commission, to the legislative council. 


History: 1953 Comp., § 2-3-3.1, enacted by Laws response to a pervasive health crisis occasioned by the 
1967, ch. 73, § 1. COVID-19 pandemic and consistent with the governor's 
Bracketed material. — The bracketed material was executive orders encouraging all governmental branches 
inserted by the compiler and it is not part of the law, . to take steps to curb the spread of the virus and the secre- 
Compiler's notes. — The provisions of Chapter 6, Ar- tary of health's emergency stay-at-home orders, the New 
ticles 1 and 2, 1953 Comp., referred to in this section, are Mexico legislative council, the legislative body entrusted 
compiled as 13-4-6 to 13-4-9, 13-5-3, 13-6-1, 13-6-3, 15-3-5 with the care and custody of the state capitol, promul- 
to 15-83-17, 15-4-2 [repealed], 15-4-3 [repealed] and 15-5-1 gated a directive prohibiting on-site, public attendance at 
[recompiled as 9-27-20] to 15-5-6 [recompiled as 9-27-25] an upcoming special legislative session that was called to 
NMSA 1978. address COVID-19-related issues, and where petitioners 
Sections 6-2-1 to 6-2-12, 1953 Comp., relating to the sought a writ of mandamus declaring unlawful that por- 
capitol buildings improvement commission, were repealed tion of the council's directive prohibiting in-person atten- 
by Laws 1968, ch. 48, § 15. dance at the special session, this section authorizes the 
Laws 1971, ch. 285, § 4, which was compiled as 6-1-9.2, council's consideration of the safety of people in exercis- 
1953 Comp., before being repealed by Laws 1977, ch. 247, ing its operational authority over the capitol complex and 
§ 209, abolished the capitol custodian commission. therefore the council did not overstep its statutory au- 


thority in taking action to address pressing public safety 


ANNOTATIONS concerns arising from the public's physical presence 
Legislative council did not exceed its statutory ata special legislative session. Pirtle v. Legis. Council, 
authority in prohibiting in-person attendance 2021-NMSC-026. 


at a special session of the legislature. — Where, in 


2-3-5. [Insurance of buildings; contracts for care and management of 
property; records of transactions; assignment of space in 
buildings. | 


The director of the legislative council service, b a the direction of the legislative council, shall: 
A. insure the buildings and their contents; 
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B. keep a full and complete record of all transactions; . 

C. sign all contracts and other papers necessary to be signed in ee care and Ee of 
the property under his control; 

D, -have custody and control of all maps, deeds, plats, plans and specifications, Edit conti books 
and other papers connected with the buildings and grounds under his control; ii 

E. provide for the preservation, repair, care, cleaning, see and oe of the coca tangs} mt 
improvements under his control; 

F.. provide for the care and beautifying of the Sromnilts om premises; 

G. employ the necessary sae Soto and provide and enforce the rules and pennant for the 
conduct of such employees; | 

H. assign all space inthe buildings under his control; and 

I. make all rules and regulations for the conduct of all persons in and about the buildings and 
grounds under his control necessary and proper for the safety, care and preservation of the same. 


History: 1953 Comp., § 2-3-3.2, enacted by eae legislative council, the legislative body entrusted with the 
1967, ch. 73, § 2. care and custody of the state capitol, promulgated a direc+ 
Bracketed material. — The bracketed materiali was tive prohibiting on-site, public attendance at an upcom- 
inserted by the compiler and it.is not part of the law. ing special legislative session that was called to nies 
COVID-19-related issues, and where petitioners sought a 
ANNOTATIONS , ie! writ of mandamus declaring unlawful that portion of the 
Legislative council did not exceed its statutory council's directive prohibiting in-person attendance at the 
authority in prohibiting in-person attendance at a special session, this section authorizes the council's consid- 
special session of the legislature. — Where, in response eration of the safety.of people in exercising its operational 
to a pervasive health crisis occasioned by the COVID-19 authority over the capitol complex and therefore the coun- 
pandemic and consistent with the governor's executive cil did not overstep its statutory authority in taking action 
orders encouraging all governmental branches to take to address pressing public safety concerns arising from the 
steps to curb the spread of the virus and'the secretary of °- Public's physical presence at a special legislative session. 
health's emergency stay-at-home orders, the New Mexico P irtle v, Legis, Council, 2021-NMSC-026. 


2-3-6. [Control of state library building and surrounding grounds.] 


Notwithstanding the provisions of Chapter 6, Article 1, NMSA 1953, the exclusive control for 
the care, custody and maintenance of the building in which the state ieee is housed, and the 
surrounding grounds, are [is] transferred from the capitol custodian commission to the legislative 
council, 


History: 1953 Comp., § 2-5:3.5, enacted by Laws as 13-4-6 to 13-4-9, 13-5-3, 13-6-1, 13-6-3, 15-3-5 to 15-3- 


1970, ch. 85, § 1. 17, 15-4-1, 15-4-3, and 15-5-1 to 15-5-6 NMSA‘1978. 
Bracketéd material. — The Hisekated material was For abolishment of capitol custodian commission, see 
inserted by the compiler and is not part of the law. the compiler's note to 2-3-4 NMSA 1978. 


Compiler's notes. — The provisions of Chapter 6, Arti- 
cle 1, 1953 Comp., referred to in this section, are compiled 


2-3-7. [Insurance of Buitding: records of transactions; contracts for care 
and management of property.] 


The director of the legislative council service, under the ‘NSotion ot the legislative council, 
shall: 

A. insure the building and its contents, including the eke papers, documents: and 
books; Ts. & x Shiai si 

B. keep a full and complete record of all transactions; 

C. sign all contracts and other papers necessary to be pened J in te care and managemeny of 
the property under his control; 

D. have custody and control of all maps, desde, plats, niahs and of ietienn contracts, hae 
and other papers connected with the building and grounds under his control; 

E. provide for the preservation, repair, care, cleaning, heating and cooling and lighting of the © 
building and improvements under his control; 
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F.. provide for the care and beautifying of the grounds and premises; 

G. .employ the necessary employees and provide and enforce the rules and regulations for the 
conduct of such employees; and 

H. make all rules and regulations for the conduct of all persons in ua about the building and 
grounds under his control necessary and proper for the safety, care and preservation of the same. 


History: 1953 Comp., § 2-3-3.4, enacted by Laws with the care and custody of the state capitol, promul- 


1970, ch. 85, § 2. gated a directive prohibiting on-site, public attendance at 
Bracketed material. — The bracketed material was an upcoming special legislative session that was called to 
inserted by the compiler and it is not part of the law. address COVID-19-related issues, and where petitioners 


sought a writ of mandamus declaring unlawful that por- 


ANNOTATONS tion of the council's directive prohibiting in-person atten- 
Legislative council did not exceed its statutory dance at the special session, this section authorizes the 
authority in prohibiting in-person attendance at council's consideration of the safety of people in exercis- 
a special session of the legislature. — Where, in re- ing its operational authority over the capitol complex and 
sponse to a pervasive health crisis occasioned by the therefore the council did not overstep its statutory au- 
COVID-19 pandemic and consistent with the governor's thority in taking action to address pressing public safety 
executive orders encouraging all governmental branches concerns arising from the public's physical presence 
to take steps to curb the spread of the virus and the secre- at a special legislative session. Pirtle v. Legis, Council, 
tary of health's emergency stay-at-home orders, the New 2021-NMSC-026. 


Mexico legislative council, the legislative body entrusted 


2-3-8. ‘Purpose and duties of legislative council service. 


The purpose and duties of the legislative council service shall be: 

A. (to assist the legislature of the state of New Mexico in the proper. pisdormanits of its consti- 
tutional functions by providing its members with impartial and accurate information and reports 
concerning the legislative problems which come before them; by providing digests showing the 
practices of other states and foreign nations in dealing with similar problems; 

B. when so requested to-secure information for and to report to the legislators of this state on 
the social and economic effects of statutes of this state or elsewhere by cooperating with the legis- 
lative service agencies in other states and other reference agencies and libraries; _ 

‘C. to furnish to the members of the legislature of this state the assistance of expert draftsmen, 
qualified to aid the legislators in the preparation of bills for introduction into the legislature; 

D. to recommend to the legislature measures which will improve the form and working of the 
statutes of this state, and clarify and reconcile their provisions; 

K. to provide for the legislature adequate staff facilities and to provide the adequate expert as- 
sistance without which no legislature can properly perform its required functions; 

F. to prepare and index for printing as promptly as possible after the adjournment of each ses- 
sion the session laws therefor, which compilation shall include all resolutions and acts which the 
legislature has adopted or passed during the session, and have received the approval of the gover- 
nor when such approval is necessary. 


History: 1941 Comp., § 2-404, enacted by Laws 
1951, ch. 182, § 4; 1953 Comp., § 2-3-4; Laws 1955, ch. 
shia §) 4. 


2-3-9. [Codification of election laws; consultation with election 
| officials. ] 


The legislative council shall instruct the legislative council service to codify all laws pertaining 
to elections. The codification shall be done in consultation with the secretary of state and other 
state and local election, officials, and in such manner that conflicts or other matters requiring 
policy decisions and. substantive RORLAUONE shall be shown in alternative provisions. 


a3 


History: 1953 Comp., § 2-8-4.1, shined by Laws Bracketed material. — The bracketed material was 
1967, ch, 271, § 1. inserted by the compiler and it is not part of the law. 
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2-3-10. [Review of election laws; recommendations as to re-registration 
of voters; improvement of purge laws; information made 
available to legislature. | 


After the codification with its alternative provisions is complete, the legislative council ‘shall 
study the draft codification and alternate provisions, as well as any suggestions or recommenda- 
tions made by election officials, and especially any substantive recommendations pertaining to 
statewide re-registration of voters and the improvement of the purge laws, and shall make this 
material available to members of the legislature. 


History: 1953 Comp., § 2-3-4.2, enacted by Laws Bracketed material. — The bracketed material was 
1967, ch. 271, § 2. inserted by the compiler and it is not part of the law. 


2-3-11. [Director of service; qualifications; tenure; compensation.]| 


The legislative council service shall be in charge of a director appointed by the legislative coun- 
cil. He shall be appointed by it without reference to party affiliation, and solely on ground of fitness 
to perform the duties of his office. He shall be well versed in political science and in the methods of 
legal research and bill drafting, and, preferably, shall have legal training and shall have practical 
bill drafting experience. He shall hold office from the date of his appointment until such time as he 
be removed by majority vote of the legislative council so appointing him or of any succeeding legis- 
lative council, but in the event of any such removal, he shall be given six (6) months' notice of the 
termination of his appointment or shall be paid six (6) months' salary as terminal pay. He shall be 
paid such salary as shall be fixed by the legislative council and any necessary traveling expenses 
payable as salary and expenses as other state officials are paid. 


History: 1941 Comp.,§ 2-405, enacted by Laws ANNOTATIONS 
1951, ch. 182, § 5; 1953 Comp., § 2-3-5. : ‘ : Bary 
Bracketed material. — The bracketed material was This section is not continuing appropriation; a 


inserted by the compiler and it is not part of the law. further, specific appropriation is necessary to authorize 
payment of public funds to pay for staff and other nec- 


essary support for interim activities of the legislature as 
allowed by N.M. Const., art. IV, § 30. 1985 Op. Att'y Gen. 
No, 85-02. 


2-3-12. Duties of director; additional employees. 


The director of the legislative council service shall recommend to the legislative council the ap- 
pointment of such technical, clerical and stenographic assistants as may be necessary to carry out 
the provisions of this act, and the legislative council, upon concurring in such appointments, shall 
fix the compensation of each employee within the appropriations made by the legislature for the 
use of the legislative council. Such employees shall be appointed without regard to party affilia- 
tion and solely on ground of fitness to perform the duties of the position for which they are hired. 
For a period commencing approximately one month prior to each session and until approximately 
fifteen days after the final adjournment thereof, at any regular or special session, the director 
may employ, subject to the approval of the legislative council, at a compensation to be fixed by the 
council within its budget allowance, such extra stenographic and emergency assistants, includ- 
ing expert legal draftsmen qualified to aid the legislators in the preparation and drafting of bills 
for introduction into the legislature, as may be necessary to expeditiously handle the work of the 
council service immediately prior to, during and immediately after the legislative sessions. 


History: 1941 Comp., § 2-406, enacted by Laws Cross references. — For director serving on com- 
1951, ch. 182, § 6; 1953 Comp., § 2-3-6; Laws 1955, ch. mission for promotion of uniformity of legislation in the 
286, § 5. United States, see 2-4-1 NMSA 1978, 

Compiler’ s notes. — The sword ‘this act" in the mid- For provision making director the ex-officio secretary of 
dle of the first sentence refer to Laws 1951, ch. 182, which the commission on intergovernmental cooperation, see 11- 
is compiled as 2-3-1 to 2-3-3, 2-3-8 and 2-3-11 to 2-3-16 2-1 NMSA 1978. 

NMSA 1978. 
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2-3-13. [Services; wit 5's Ssh aah nature.]: 


“Neither the fppnnen nor any employee of the council service shall reveal to any person outside of 
the service the contents or nature of any request or statement for service, except with the consent 
of the person making such request or statement. They shall not. urge or oppose any legislation, nor 
give to any member of the legislature advice concerning the economic or social effect of any bill or 
proposed bill except upon the request of such member. 


History: 1941 Comp., § 2-407, enacted by Laws Bracketed material. — The bracketed material was 
1951, ch. 182, § 7; 1953 Comp., § 2-3-7. inserted by the.compiler and it is not part of the law.» 


2-3-13.1.. Legislative documents; gender-neutral language; legislative 
council service. 


A. As used in this section: 

rae ey "gender-neutral" means language that does not expressly or implicitly refer to one gen- 
der to the real or apparent exclusion of the other and expressly or implicitly refers to both genders 
without distinguishing between them; and | 

(2) "gender-specific" means language that expressly or implicitly refers to one gender to 
the real or apparent exclusion of the other or expressly or implicitly refers to both genders and 
distinguishes between them, 

B. Except as limited in Subsection C of this section, the legislative council service shall use 
gender-neutral language in drafting bills to enact, amend or revise laws and in drafting memori- 
als, resolutions and other legislative documents; provided that gender-neutral language shall not 
be used if language is intended or required to be gender-specific or the intended meaning of lan- 
guage would otherwise be altered. 

C. Whenever current laws and other published legislative documents are the subject of a leg- 
islative request to the legislative council service for amendment or revision, the legislative council 
service as part of its work shall replace gender-specific language with gender-neutral language 
where appropriate and reasonable. 


History: Laws 2013, ch. 141, § 1. IV, § 23, was effective June 14, 2013, 90 days after the 
Effective dates. — Laws 2013, ch. 141 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


2-3-14. Quarters; files and indexes; cooperation with and by other 
agencies; cooperation with other states. 


The legislative council and legislative council service shall be provided with adequate quarters 
at the state capitol where the council service will be conveniently accessible to the members of the 
legislature and to other persons having official business with it. The council service shall be kept 
open during the time provided by law for other state offices and when the legislature is in ses- 
sion, at such hours, day and night, as are most convenient to the legislators. It shall keep and file 
copies of all bills, resolutions, amendments, memorials, reports of committees, journals and other 
documents printed by order of either house of the legislature unless readily available elsewhere; 
and collect, catalog and.index the same as soon as practicable after they have been printed; if ap- 
propriations are made therefor, keep an index of the action on each bill, resolution, memorial [and] 
amendment by each house of the legislature, by any committee of the legislature and by the gov- 
ernor. Such digests and indexes shall be printed and distributed at such intervals as the director 
may deem practicable. 

_ The facilities of the state supreme court library, and of any other library. maintained by the 
state, shall be available for the use of the council service, subject to the rules of such libraries. 
Each state department and all other state institutions shall, to a reasonable extent and upon 
request, furnish to the legislative council service such documents, material or information as 
may be requested by the members of the legislative council or by the director of the legislative 
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council service, which are not made confidential by law. The legislative council service shall co- 
operate with the legislative service agencies of other states, and shall joorchenee information 
and sei pap material with them. 


History: 1941 Comp., § 2-408, enacted by Laws Bracketed material. — The bracketed material was 


1951, ch. 182, § 8; 1953 Comp. ., § 2-3-8; Laws 1955, ch. - inserted by the compiler and is not part of the law, 
286, § 6. Cross. references. — For protection of confidentiality 


of certain public records, see 14-2-1 NMSA 1978. 


2-3-14.1. State agencies; reports. — 


A. No state agency shall submit or send to the members of the legislature any material other 
than proposed legislation in excess of five pages. 

B. Nothing in this section shall limit the response of any agency to a direct request of a legisla- 
tor or group of legislators nor the submission of the executive budget. 

C. All reports to the legislature by a state agency shall be filed in duplicate with the legislative 
council service and such reports shall not be subject to the page limitations of this section. The 
service shall compile a list of the reports submitted prior to each regular legislative session since 
the beginning of the previous regular session, listing the title and agency, and distribute the list 
among the legislators during the first week of the session. 

D. Any legislator may request any report, including those listed pursuant to Subsection C of 
this section. Upon such a request, the state agency shall furnish the report to the legislator. 

E. Compliance by a state agency with Subsection C of this section shall fulfill any requirement 
of a state agency to report to the legislature, unless the requirement is specifically exempted from 
the requirements of this section. 

F. No state agency shall submit material bound other than by staples unless the bulk or other 
qualities of the material require other bindings; provided that in all cases the most economical 
method of binding and packaging shall be used. 

G. For the purposes of this section "state agency" means any agency, division or instrumental- 
ity of the state, but does not include political subdivisions and educational institutions or any of 
the legislature's divsions [divisions], instrumentalities or committees. 


History: Laws 1985, ch. 19, §. 1. Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. 


2-3-15. Reimbursement. 


The director of the legislative council service and all technical, clerical and stenographic as- 
sistants shall be reimbursed as provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 
NMSA 1978] while on official duty in the same manner as other state employees. The members of 
the council and other members of the legislature approved by the council shall be reimbursed for 
travel on council business as provided in Section 2-1-9 NMSA 1978. 


History: 1941 Comp., § 2-409, enacted by Laws ANNOTATIONS 
1951, ch. 182, § 9; 1953 Comp., § 2-3-9; Laws 1955, ch. 
286, $7; 1983, ch. 1, § 12. es Legislature intended 2-1-9 NMSA 1978 to govern 
Circus Res AiS wy — For compensation of Ciata Bins certain reimbursements to members of the legislative 
ployees, see 10-7-2 NMSA 1978. education study committee, the legislative council and the 


legislative finance committee. 1979 Op. Att'y Gen. No. 79-40. 


2-3-16. [Cooperation of attorney general. | 


The attorney general shall advise and consult with the legislative council and the legislative 
council service and render all legal services and service in the drafting of bills required when re- 
quested to do so by the said council or its representatives. 
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History: 1941 Comp., § 2-411, enacted by Laws Bracketed material. — The bracketed material was 
1951, ch. 182, § 11; 1953 Comp,, § 2-3-10. inserted by the compiler and it is not part of the law. 


2-3-17. Expenditures of funds; budgets. 


Payments from funds appropriated for the use of the legislative council and legislative council 
service shall be made only upon vouchers submitted to the department of finance and administra- 
tion by the director of the legislative council or his authorized representative, and by warrants 
signed by the secretary of finance and administration. | 


History: 1953 Comp., § 2-3-11, enacted by Laws 
1955, ch. 286, § 8; 1957, ch. 72, § 2; 1977, ch. 247, § 9. 


2-3-18. Legislative fiscal analyst transferred. 


The position of "legislative fiscal analyst" formerly existing as a joint position under the direc- 
tor of the legislative council and the legislative finance committee is transferred to the legislative 
council service. The legislative fiscal analyst shall be a staff member of the legislative council 
service. The legislative fiscal analyst shall assist the legislature, its various committees and indi- 
vidual legislators by providing, upon request, impartial and objective analysis of the fiscal prob- 
lems of New Mexico's state and local government and such other financial information as may be 
required. The legislative fiscal analyst shall prepare and make available to all members of the 
legislature, upon request, quarterly reports concerning the financial condition of the state gov- 
ernment. These reports shall contain information about revenues, expenditures and outstanding 
obligations of the state, and significant developments in areas affecting state finance. 

The funds heretofore budgeted and appropriated for the salary and employee benefits of the 
legislative fiscal analyst, and his budgeted travel expense, and all files, equipment and other ma- 
terials belonging to the legislative fiscal analyst are transferred with the position of the legislative 
fiscal analyst to the legislative council service. 

Information in the files of the legislative council not made confidential by law shall be made 
available to the legislative finance committee upon request and information in the files of the leg- 
islative finance committee shall be available to the legislative council upon request. 


History: 1953 Comp., § 2-3-12, enacted by Laws For cooperation with legislative finance committee, see 
1965, ch. 160, § 4. 2-5-7 NMSA 1978. 

Cross references. — For confidential nature of ser- For confidentiality of certain public records, see 14-2-1 
vices of the legislative council service, see 2-3-1383 NMSA NMSA 1978. 
1978. 


2- 3- 19. Capital outlay expenditure allocations; legislators and 
governor; publication. 


The legislative council service shall publish on the legislative website a searchable list of capital 
projects that passed the legislature and the name of each legislator or the governor who allocated 
a portion of the capital outlay appropriation or bond authorization for each project and the amount 
of the allocation designated by each legislator and the governor. The capital projects list, includ- 
ing vetoes, shall be published thirty days after adjournment of each legislative session in which a 
capital projects list is approved by both chambers of the legislature. 


History: Laws 2021, ch. 122, § 1. Emergency clauses. — Laws 2021, ch. 122, § 3 con- 
Applicability. — Laws 2021, ch. 122, § 2 provided that tained an emergency clause and was approved April 7, 
Laws 2021, ch. 122, § 1 applies to the first session of the 2021. 


fifty-fifth legislature and succeeding legislatures. 
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ARTICLE 4 


Commission for Promotion of Uniform Legislation 


Sec. Sec. 
2-4-1. Commission for the promotion of uniformity of leg- 2-4-2, Duties of commissioners. 
islation in the United States. 2-4-3, Report to legislature. 


2-4-1. Commission for the promotion of uniformity of legislation in the 
United States. 


A. There is created a "commission for the promotion of uniformity of legislation in the United 
States", also known as the "uniform law commission". Its membership shall consist of: 

(1) four members of the legislature, who are members of the state bar of New Mexico and 
who shall be appointed by the New Mexico legislative council, consisting of one member from each 
of the two major parties in the New Mexico senate and in the New Mexico house of representatives; 

(2) any member of the New Mexico bar who has represented New Mexico as a member of 
the uniform law commission for'twenty or more years and who has been elected as a life member 
of the uniform law commission; 

(3) four members of the New Mexico bar, who shall be appointed by the New Mexico et 
lative council; 

(4) two members of the New Mexico bar, who shall be appointed by the governor; 

(5) the dean of the university of New Mexico law school or the dean's designee; and 

‘(6) | the director of the legislative council service, who shall serve ex officio. 

B. The members shall be known as “uniform law commissioners" whose purpose is to promote 
uniformity of legislation in the United States. 


History: 1953 Comp., § 2-4-1, enacted by Laws 
1967, ch. 234, § 1; 1989, ch. 119, § 1; 1999, ch. 25, § 1; 


promotion of uniformity of legislation in the United States 
and added "uniform law commissioners’ whose purpose is 


2009, ch. 161, § 1. 

The 2009 amendment, effective July 1, 2009, in Subsec- 
tion A, after United States", added "also known as the 'uni- 
form law commission"; added Paragraph (2) of Subsection 
A; and in Paragraph (3) of Subsection A, after "legislative 
council", deleted "and who shall serve on the commission 
at their own expense"; and in Subsection B, after "mem- 
bers shall be known as", deleted "commissioners for the 


2-4-2. [Duties of commissioners. | 


to promote uniformity of legislation in the United States". 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "four members" for "two members" at the beginning 
of Subsection B. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 82 
C.J.S, Statutes §§ 73, 358 to 361. 


It shall be the duty of said commissioners to examine the subjects of marriage, divorce and other 
subjects of legislation concerning which uniform legislation throughout the United States is desir- 
able; to confer with like commissioners from other states concerning such matters, and to use their 
best efforts in bringing about such uniformity of legislation on all subjects which they deem desirable. 


Cross references. — For duties of commission on in- 
tergovernmental cooperation, including formulating pro- 
posals for, and facilitation of, uniform legislation, see 11- 
2-2 NMSA 1978. ii 


History: Laws 1917, ch. 77, § 2; C.S. 1929, § 134- 
1502; 1941 Comp., § 3-402; 1953 Comp., § 2-4-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and it is:not part of the law. 


2-4-3. [Report to legislature.] 


Said commissioners shall report to the legislature from time to time, giving the result of their 
investigations, and making such recommendations with respect to the adoption of uniform legisla- 
tion as they may deem proper. 


Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. 


History: Laws 1917, ch. 77, § 4; C.S. 1929, § 134- 
1504; 1941 Comp., § 3-404; 1953 Comp., § 2-4-4. 
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ARTICLE 5 


Legislative Fiscal Control 


Sec. Sec. 
2-5-1, Legislative finance committee created; terms; va- 2-5-4.1, Legislative systems; coordination with other 
atitere cancies, agencies; fiscal impact information; dy- 
2-5-2. Legislative finance committee staff... namic forecasting pilot project. 
2-5-3, Legislative finance committee; duties. 2-5-5, iopypleaiyg finance committee; powers. 
2-5-4. Legislative finance committee; additional duties. 2-5-6. Repealed. 
2-5-7, Cooperation. 


2-5-1. Legislative finance committee created; terms; vacancies. 


A. There is created a continuing joint interim committee of the legislature to be designated 
the "legislative finance committee". The committee shall be composed of sixteen members, eight 
members from the house of representatives and eight members from the senate. The chairmen of 
the house appropriations and finance and house taxation and revenue committees and the senate 
finance committee or members of their respective committees designated by each of them from 
time to time shall be members. The minority party shall be represented on the committee by at 
least one member from each house. Six of the remaining members shall be appointed from the 
house of representatives by the speaker, and the seven remaining members shall be appointed 
from the senate by the committees' committee or, if the appointments are made in the interim, by 
the president pro tempore after consultation with and agreement of a majority of the members of 
the committees' committee. An appointed member may designate a.:member. of his party to serve 
in his place at a committee meeting at which the regular member is going to be absent if the 
member notifies the chairman of the legislative finance committee of his anticipated absence and 
his designee at least twenty-four hours before the committee meeting. The appointed, members of 
the committee shall be appointed from each house so as to give the two political parties having 
the most members in each house the same total proportionate representation on the committee as 
prevails in that house; provided that in the computation, major fractions shall be counted as whole 
numbers. Minority members from the house shall be appointed by the speaker only from recom- 
mendations made by the minority floor leader, although the speaker shall retain the right to,reject 
any such recommendations, 

B. Members shall:be appointed for terms of two years and shall serve from the time of their 
appointment until the end of the next session of the legislature. The term of any member shall 
terminate when the member ceases to be a member of the legislature. 

C. Vacancies in the committee may be filled for the unexpired term by appointment from 
the house or senate respectively by the respective appointing authority that makes the origi- 
nal appointments and subject to the same recommendations; provided the new members shall 
be from the same house of the legislature and the same party from which their predecessors 
were appointed. The committee shall elect from its membership such other officers as may be 
deemed necessary. The officers shall be appointed for terms coterminous with their member- 
ship on the committee. Each office shall be alternated between the respective houses each two 
years. For the terms beginning in 1979, the chairman shall be a senate member and the vice 
chairman, if any, shall be a house member. The appointing authority of each house shall exer- 
cise its appointing: authority by naming the chairman or vice chairman, respectively, on this 
alternating basis. 

D. . No,action shall be taken by the committee if a Mefority of the total membership from either 
house on the committee rejects the action: 


History: 1953 Comp., § 2-5-1, enacted by Laws The 1991 amendment, effective April 1, 1991, desig- 

1957, ch. 3, § 1; 1978, ch. 21, § 12; 1991, ch. 73, § 1. nated the formerly undesignated provisions as Subsec- 

Cross references. — For committee hearing prior to tions A to D; in Subsection A, rewrote the second sentence 

the termination of any state agency, see 12-9-19 NMSA. which read "The committee shall be composed of eight 

1978. | members, four members from the house of representatives 
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and four members from the senate", substituted "Six of 
the remaining members" for "Two of the remaining mem- 
bers" and "seven remaining members" for "three remain- 
ing members" in the fifth sentence, and added the sixth 
sentence, and made minor stylistic changes throughout 
the section. 


ANNOTATIONS 


Advisory members. — The appointing authorities 
for the legislative finance committee do not have the au- 
thority to enlarge the membership of that committee. to 
include advisory members and confer upon those advisory 
members the right to vote. 1987 Op. Att'y Gen. No. 87-19. 

Legislature intended 2-1-9 NMSA 1978 to govern 
certain reimbursements to members of the legislative 


education study committee, the legislative council and the 
legislative finance committee. 1979 Op. Att'y Gen. No. 79- 
40. 

Who may be compensated for expenses. — Exclud- 
ing the chairmen of three specified standing committees, 
or their designees, the five other members of the legisla- 
tive finance committee may be reimbursed for expenses 
incurred for actually serving on the committee, but this 
section precludes substitution for these five members. 
1979 Op. Att'y Gen. No. 79-40. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — For- 
malities and requisites of the creation of legislative com- 
mittees, 28 A.L.R. 1154. 

81A C.J.S. States §§ 55, 133. 


2-5-2. Legislative finance committee staff. 


The position of "director of the legislative finance committee" is created. The director shall be hired 
by the legislative finance committee, and shall serve at.the pleasure of the legislative finance commit- 
tee. The director shall be provided with the necessary office space, supplies, equipment and assistants 
by the legislative finance committee..His salary shall be set by the legislative finance committee. 


History: 1953 Comp., § 2-5-2, enacted, by Laws 
1957, ch. 8, § 2; 1965, ch. 160, § 1. 


ANNOTATIONS 


This section is not continuing appropriation; a 
further, specific appropriation is necessary to authorize. 


payment of public funds to pay for staff and other nec- 
essary support for interim activities of the legislature as 
allowed by N.M. Const., art. IV, § 30. 1985 ae Att'y Gen. 
No. 85-02. 


2-5-3. Legislative finance committee; duties. 


The committee shall: 


A. direct the director of the legislative finance committee in his work; 

B. examine the laws governing the finances and operation of departments, agencies and institu- 
tions of New Mexico and all of its political subdivisions, the effect of laws on the proper functioning 
of these governmental units, the policies and costs of governmental units as related to the laws; 

C. recommend changes in these laws if any are deemed desirable, and draft and present to the 


legislature any legislation necessary; 


D. make a full report of its findings and recommendations for the consideration of each suc- 
cessive legislature following its original establishment, the report and suggested legislation to be 
available to each member of the legislature on or before the first day of the regular session thereof. 


History: 1953 Comp., § 2-5-3, enacted by Laws 
1957, ch. 3, § 3; 19638, ch. 241, § 1; 1965, ch. 160, § 2. 


ANNOTATIONS 


Section authorizes the examination of the effect 
of laws governing finances and operation upon the 
proper functioning of governmental units and the policies 
and costs of governmental units as related to such laws, 
for the purpose of determining the need for any new laws 
concerning the finances and operation of the governmen- 
tal units and for the repeal of old laws, 1957-58 Op. Att'y 
Gen. No, 57-118. 


Section authorizes inquiry into policies and costs 
of a governmental unit as.these are related to the op- 
eration and financial laws governing such a unit, 1957-58 
Op. Att'y Gen. No. 57-118. 

Inquiry as to the effectiveness of the operating 
policies of a governmental unit and the relationship of 
such policies on the costs of the governmental] unit would 
be pertinent. 1957-58 Op. Att'y Gen. No. 57-118. 

Examination of the books, records and operating 
policies is authorized, since to determine .cost, spe- 
cific inquiry would have to be made into items of costs as 
well as operating policies behind the expending of dati 
money, 1957-58 Op. Att'y Gen. No. 57-118. 


2-5-4. Legislative finance committee; additional duties. 


A. The legislative finance committee, in addition to all other duties prescribed by law, shall 
annually review budgets and appropriations requests, and the operation and management of 
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selected state agencies; departments sks are Hons and shall make se roMirnietl Gamtons with re- 
spect thereto to the legislature. 

B: To carry out the purposes of this section, si legislative finance ogutinittes shall establish a 
budget analysis division staffed with persons knowledgeable and proficient in budget analysis and 
budget preparation. 

C. Each state agency, department and institution shall furnish to the legislative finance com- 
mittee a copy of its appropriation request made to the department of finanee and administration 
at the same time such request is made to such department. Each state agency, department or in- 
stitution shall alsofurnish to the legislative finance committee and its staff any other supporting 
information or data deemed necessary to carry out the purposes of this section. 

D. The legislative finance committee, or, when it deems necessary, its staff may hold such hea 
ings and require such testimony from officers and employees of each state agency, department or 
institution as is necessary to carry out the purposes of this section. 

E.. Not later than the first week of any regular legislative session, the legislative finance com- 
mittee shall furnish a document containing its budget recommendations to each member of the 
senate finance committee, the house appropriations and finance committee and to those other 
members of the legislature which may request it. A copy shall also be furnished to the governor 
and to the department of finance and administration. | 


History: 1953 Comp., § 2-5-3.1, enacted by Laws: Section authorizes inquiry into policies and costs 
1967, ch. 267, § 1. _ of a governmental unit as these are related to the op- 
4 __. eration and financial laws governing such a unit. 1957-58 

ANNOTATIONS W 10. STU Op. Att'y Gen. No. 57-118. 
Section authorizes the examination of the effect — Inquiry as to the effectiveness of the operating 
of laws governing finances and operation upon the policies of a governmental unit and the relationship of 


such policies on the costs of the governmental unit would 
be pertinent. 1957-58 Op. Att'y Gen. No. 57-118. 
Examination of the books, records and operating 


proper functioning of governmental units and the policies 
and costs of governmental,units.as related to such laws, 
for the purpose of determining the need for any new laws 


concerning the finances and operation.of the governmen- policies is authorized, since to determine cost,  spe- 
tal units and for the repeal of old-laws. 1957-58 Op. Att'y cific inquiry would have to be made into items of costs as 


No: 57-118. well as operating policies behind ‘the expending of public 
Soon iat money. 1957-58 Op. Att'y Gen, No. 57-118. 


2-5-4.1. Legislative systems; coordination with other agencies; fiscal 
impact information; dynamic forecasting pilot project. 


A. The legislative finance committee shall cooperate with the office of the governor, the de- 
partment of finance and administration and the taxation and revenue department in designing 
a timely and accurate system of providing fiscal impact and other pertinent information to the 
legislature concerning pending legislation. 

B. Beginning January 1, 2004, a two-year dynamic forecasting pilot project shall be conducted 
by the legislative finance committee, the department of finance and administration, the taxation 
and revenue department and the state highway and transportation department in which fiscal 
impact information provided to the legislature concerning legislation that proposes one or more 
changes to laws on taxation shall be prepared on the basis of assumptions that estimate the prob- 
able behavioral response of taxpayers, businesses and other persons to the proposed changes. This 
requirement applies only to legislation: 

(1) introduced during the second session of the forty-sixth legislature and the first session 
of the forty-seventh legislature; and 

(2) determined by the legislative finance committee, pursuant to a static fiscal estimate, 
to have a fiscal impact ese fully implemented in excess of ten million dollars ($10,000 (900) ina 
fiscal year. 

C. The legislative inah cu! cominittee shall cooperate with the department of finance and 
administration and other necessary executive agencies to develop the methodology to imple- 
ment the dynamic forecasting pilot project pursuant to the requirements of Subsection B of this 
section. 
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D. Following the first session of the forty-seventh legislature, the legislative finance committee 
shall evaluate the success of the dynamic forecasting pilot project required by Subsection B of this 
section and determine if dynamic forecasting should become a permanent feature of fiscal impact 
analyses. In making this determination, the legislative finance committee shall consider if this 
process: . 
(1). provides a reliable and reasonably accurate panes tool to aid legislators i in Hotere 
ing the effect of proposed legislation; 

(2) can be accomplished with a reasonable amount of resources; ea 
(3) can be incorporated into fiscal impact estimates in a form that is easily understood and 


usable. 
History: 1978 Comp., § 2-5-4.1, enacted by Laws The 2003 amendment, effective June 20, 2003, in- 
1979, ch. 229, § 1; 2003, ch. 73, § 1. serted "fiscal impact information; dynamic forecasting 
Cross references, — For the Department of Finance _pilot project" at the end of the section heading; and desig- 
and Administration Act, see 9-6-1 NMSA 1978 et seq. nated the former first paragraph as present Subsection A 
For the Taxation and Revenue Department Act, see 9- and inserted Subsections B, C and D, 


11-1 NMSA 1978 et seq. 


2-5-5. Legislative finance committee; powers. 


The committee shall have the power to conduct hearings and to administer oaths. The commit- 
tee or any subcommittee thereof consisting of three members or more shall have the power to sub- 
poena, which may be enforced through any district court of the state. Process of such committee 
shall be served by any sheriff or any member of the New Mexico state police, and shall be sesyed 
without cost to the committee. 


History: 1953 Comp., § 2-5-4, enacted by Laws ANNOTATIONS 
1957, ch. 3, § 4. r ; 3 : , 
Cross references. — For district court procedure of Financing lawsuits. — The legislative finance com- 


serving and enforcing subpoena, see Rule 1-045 NMRA. mittee has no express authority to sue or be sued, or to 
: finance litigation that others, including individual legisla- 


tors, initiate to challenge line-item vetoes. 1988 Op. Att'y 
Gen. No. 88-61. 


2-5-6. Repealed. 


Repeals. — Laws 1981, ch. 64, § 1, repealed 2-5-6 
NMSA 1978, relating to the expenses of the legislative fi- 
nance committee, effective March 21, 1981. 


2-5-7. Cooperation. 


Rach agency or institution of the state and its political subdivisions shall, upon request, furnish 
and make available to the legislative finance committee such documents, material or information 
as may be requested by the members of the committee or its director or staff which are not made 
confidential by law. 


History: 1953 Comp., § 2-5-6, enacted by Laws be examined by the legislative finance committee and 
1957, ch. 3, § 6; 1965, ch. 160, § 3. its staff for the purpose of making statistical reports 
Cross references. — For availability to legislative fi- concerning revenue from franchise taxes and for the 
nance committee of information in files of legislative coun- purpose of recommending legislation to improve ad- 
cil, and vice versa, see 2-38-18 NMSA 1978. ministration of the law involved. 1957-58 Op. Att’ si Gen. 
For confidentiality of certain public records, see 14-2-1 No. 57-162. 
NMSA 1978. Legislature intended all governmental units to 
‘cooperate with the legislative finance committee 
ANNOTATIONS . in order that the committee might properly carry out its 
Examination authorized. — Records of the income intended functions, since, if such cooperation is not forth- 
tax division of the bureau of revenue (now the revenue coming, the committee is given the power to enforce such 
division of the taxation and revenue department) may cooperation by use of the subpoena. 1957-58 Op. Attly 


Gen. No. 57-118. 
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2-6-1 . APPORTIONMENT OF HOUSE OF REPRESENTATIVES 


ARTICLE 6 


Introduction of Bills 


2-7A-79 


Sec. 
2-6-1. Limit on the time within which bills may be in- 
troduced. 


2-6-1. Limit on the time within which bills may be introduced. 


A. Legislation shall not be accepted for filing until after the beginning of the prohibited period 
for soliciting campaign contributions provided for in Section 1-19-34.1 NMSA 1978. 

B. No bill shall be introduced at any regular session of the legislature subsequent to the 
thirtieth legislative day in sessions held in the odd-numbered years or subsequent to the fif- 
teenth legislative day in sessions held in the even-numbered years. The limitation provided 
in this subsection does not apply to the general appropriation bill, bills to provide for the 
current expenses of the government and such bills as may be referred to the legislature by 
the governor by special message specifically setting forth the emergency or necessity requir- 


ing such legislation. 


History: 1953 Comp., § 2-6-1, enacted by Laws 
1961, ch. 2, § 1; 1971, ch. 174, § 1; 1978, ch. 155, § 1; 
2019, ch. 86, § 35. 

The 2019 amendment, effective July 1, 2020, provided 
that legislation shall not be accepted for filing until after 


the beginning of the prohibited period for soliciting cam- 
paign contributions; and added a new Subsection A and 
redesignated the formerly undesignated paragraph as Sub- 
section B. 


ARTICLE 7 


Apportionment of House of Representatives 


(Repealed by Laws 1982 (2nd §.S8.), ch. 1, § 80 and Laws 1982 (8rd S.S.), ch. 4, § 79.) 


2-7-1 to 2-7-88. Repealed. 


Repeals. — Laws 1982 (2nd S.S.), ch. 1, § 80, effective 
January 16, 1982, and Laws 1982 (8rd S.S.), ch. 4, § 79, ef- 
fective June 21, 1982, both repealed 2-7-1 to 2-7-88 NMSA 
1978, relating to the apportionment of the house of repre- 
sentatives. 

Laws 1982 (8rd S.S.), ch. 4, § 79, purportedly also re- 
pealed Laws 1982 (1st S.S.), ch. 1, in the event that the 


United States supreme court does not affirm its constitu- 
tionality. There was no first special session in 1982, but 
there was a second special session, ch. 1 of which enacted 
2-7A-1 to 2-7A-79 NMSA 1978 and repealed 2-7-1 to 2-7- 
88 NMSA 1978. Article 7A of Chapter 2 NMSA 1978 was 
held unconstitutional in 1982. 


ARTICLE 7A 


Apportionment of House of Representatives 


(Repealed by Laws 1982 (8rd 8.S.), ch. 4, § 79.) 


2-7A-1 to 2-7A-79. Repealed. 


Repeals. — Laws 1982 (8rd S.S.), ch. 4, § 79, effective 
June 21, 1982, purportedly repealed Laws 1982 (1st S.S.), 
ch. 1, in the event that the United States supreme court ~ 
does not affirm its constitutionality. There was no first 
special session in 1982, but there was a second special 
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1978, relating to the apportionment of the house.of repre- 
sentatives. Article 7A of Chapter 2 NMSA 1978 was held 
unconstitutional in 1982. 
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2-7B-1 


LEGISLATIVE BRANCH 


2-70-78 


ARTICLE 7B 


Apportionment of House of Representatives 


(Repealed by Laws 1991 (1st S.S.), ch. 2, § 80.) 


2-7B-1 to 2-7B-78. Repealed. 


Repeals. — Laws 1991 (1st S.S.), ch. 2, § 80 repealed 
2-7B-1 to 2-7B-78 NMSA 1978, as enacted by Laws 1982 
(8rd S.S.), ch. 4, §§ 1 to 78, relating to the 1982. House 


/ 


Reapportionment Act, effective December 18, 1991. For 
provisions of former sections, see the 1990 NMSA 1978 on 
NMOneSource.com. 


‘ARTICLE 7C: 
1991 House Redistricting Act (Repéalad: )’ 
Sec, Sec. 
2-7C-1, 2-7C-2. Repealed. 2-7C-5. Repealed. 
2-7C-3, Repealed. 2-7C-6. Repealed. 
2-7C-4, Repealed. 2-7C- 


2-7C-1, 2-7C-2. Repealed. 
Repeals. — Laws 2021 (2nd S.S.), ch. 6, § 79 repealed 


the 1991 House Redistricting Act, effective March 17, 
2022, 


2-7C-3. Repealed. 
Repeals. — Laws 2021 (2nd §.S.), ch. 6, § 79 repealed 2- 


7C-8 NMSA 1978, as enacted by Laws 1991 (1st §.S.), ch. 
2, § 3, relating to membership, effective March 17, 2022. 


2-7C-4, Repealed. 
Repeals. — Laws 2021 (2nd S.S.), ch. 6, § 79 repealed 


2-7C-4 NMSA 1978, as enacted by Laws 1991 (1st S.S.), 
ch. 2, § 4, relating to residence, effective March 17, 2022. 


2-7C-5. Repealed. 
Repeals. — Laws 2021 (2nd §.S.), ch. 6, § 79 repealed 2- 


7C-5 NMSA 1978, as enacted by Laws 1991 (1st S,S.), ch. 
2, § 5, relating to elections, vacancies, effective March 17, 


2-7C-6. Repealed. 
Repeals. — Laws 2021 (2nd S.S.), ch. 6, §79 repealed 


2-7C-6 NMSA 1978, as enacted by Laws 1991 (1st S.S.), 
ch, 2, § 6, relating to precincts, effective March 17, 2022. 


2-7C-7 to 2-7C-78. Repealed. 


Repeals. — Laws 2021 (2nd §.8S.), ch. 6, § 79 repealed 
the 1991 House Redistricting Act, effective March 17, 2022. 
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7 to 2-7C-78. Repealed. 


For proyisions of former section, see the 2021 NMSA 1978 
on NMOneSource.com. 


For provisions of former section, see the 2021 NMSA 197 8 
on NMOneSource.com. 


2022. For provisions of former section, see the 2021 NMSA 


‘1978 on NMOneSource.com. 


For provisions of former section, see the 2021 NMSA 1978 
on NMOneSource.com. 
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2-7D-1 


2021 HOUSE REDISTRICTING 2-7E-1 


ARTICLE 7D 


State House of Representatives Redistricting Plan 


Sec. 
2-7D-1. Unconstitutional. 


2-7D-1. Unconstitutional. 


Compiler's notes, — The New Mexico House of Rep- 
resentatives districts adopted in Jepsen v. Vigil-Giron, 
D-0101-CV-2001-02177 (N.M. 1st Jud. Dist. January 24, 
2002) and set forth in Section 2-7D-1 NMSA 1978, were 


held to be malapportioned and therefore unconstitutional 
in Egolf v. Duran, D-101-CY-2011-02942 (1st Jud. Dist. 
February 28, 2012). The redistricting plan embodied in 
Section 2-7E-1 NMSA 1978 was adopted by that court. 


ARTICLE 7E 


State House of Representatives Redistricting Plan 


Sec. 
2-7E-1. Deleted. 


2-7E-1. Deleted. 


Compiler's notes. — Laws 2021 (2nd S.S.), ch. 6, § 78 
directed the compiler to remove the provisions of 2-7E-1 
from the NMSA 1978 effective March 17, 2022. 


ARTICLE 7F 
2021 House Redistricting 


ie) 
© 
ce) 


. Short title. 

. Membership. 

. Residence, 

. Elections; vacancies. 

. Precincts. 

. Districts. 

. Representative district one. 

. Representative district two. 

Representative district three. 
Representative district four. 
Representative district five. 

-12. Representative district six. 

-7F-13. Representative district seven. 

-TF-14, Representative district eight. 

-7F-15, Representative district nine. 

F-16. Representative district ten. 

. Representative district eleven. 

-7F-18. Representative district twelve. 

-7F-19. Representative district thirteen. 

-7F-20. Representative district fourteen. 

-7F-21. Representative district fifteen. 

-7F-22. Representative district sixteen. 

-7F-23. Representative district seventeen. 

-7F-24. Representative district eighteen. 

-7F-25. Representative district nineteen. 

-7F-26, Representative district twenty. 

-7F-27, Representative district twenty-one, 

-7F-28. Representative district twenty-two. 

-7F-29, Representative district twenty-three. 

-7F-30, Representative district twenty-four. 

-7F-31. Representative district twenty-five. 

-7F-32. Representative district twenty-six. 


1 
is) - 
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Sec. 

2-7F-33. Representative district twenty-seven. 
2-7F-34. Representative district twenty-eight. 
2-7F-35. Representative district twenty-nine. 
-7F-36. Representative district thirty. 
-7F-37. Representative district thirty-one. 
-7F-38. Representative district thirty-two. 
-7F-39. Representative district thirty-three. 
-7F-40, Representative district thirty-four. 
-7F-41, Representative district thirty-five. 
-7F-42. Representative district thirty-six. 
-7F-43, Representative district thirty-seven. 
-7F-44, Representative district thirty-eight. 
-7F-45, Representative district thirty-nine. 
-7F-46, Representative district forty. 
-7F-47. Representative district forty-one. 
-7F-48. Representative district forty-two. 
-7F-49. Representative district forty-three. 
-7F-50. Representative district forty-four. 
-7F-51, ‘Representative district forty-five. 
-7F-52. Representative district forty-six. 
-7F-53. Representative district forty-seven, 
-7F-54. Representative district forty-eight. 
-7F-55. Representative district forty-nine. 
-7F-56. Representative district fifty. 

-7F-57, Representative district fifty-one. 
-7F-58. Representative district fifty-two. 
-7F-59. Representative district fifty-three. 
-7F-60. Representative district fifty-four. 
-7F-61. Representative district fifty-five. 
-7F-62. Representative district fifty-six. 
-7F-63. Representative district fifty-seven. 
-7F-64. Representative district fifty-eight. 
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2-7F-1 LEGISLATIVE BRANCH 2-7F-4 


Sec. Sec. 

2-7F-65. Representative district fifty-nine. 2-7F-72. Representative district sixty-six. 
2-7F-66. Representative district sixty. 2-7F-73, Representative district sixty-seven. 
2-7F-67. Representative district sixty-one. 2-7F-74. Representative district sixty-eight. 


2-7F-68, Representative district sixty-two. 2-7F-75. Representative district sixty-nine. 
2-7F-69, Representative district sixty-three. 2-7F-76, Representative district seventy. 
2-7F-70. Representative district sixty-four. 2-7F-77, Election of representatives. 
2-7F-71. Representative district sixty-five. 


2-7F-1. Short title. 
This act [2-7F-1 to 2-7F-77 NMSA 1978] may be cited as the "2021 House Redistricting Act”. 


History: Laws 2021 (2nd S.S.), ch. 6, § 1. ANNOTATIONS 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- : 4 ote 
tained no effective date provision, but, pursuant to N.M. Legislature must construct voting districts based 


Const., art. IV, § 23, was effective March 17, 2022, 90 days on actual population. — The state legislature must em- 
after adjournment of the legislature. ploy a good-faith effort to construct legislative voting dis- 


tricts on the basis of actual population. Sanchez v. King, 
550 F. Supp. 13 (D.N.M.), aff'd, 459 U.S. 801, 103 S. Ct. 32, 
74 L. Ed. 2d 46 (1982), 


2-7F-2. Membership. 


The house of representatives is composed of seventy members to be elected from districts that 
are contiguous and that are as compact as is practicable. 


History: Laws 2021 (2nd S.S.), ch. 6, § 2. Const., art. IV, § 28, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature, 
tained no effective date provision, but, pursuant to N.M. 


2-7F-3. Residence. 


At the time of filing a declaration of candidacy for the office of representative, a candidate 
shall reside in the district for which the candidate files. Thereafter, if a representative perma- 
nently removes the representative's residence from or maintains no residence in the district 
from which the representative was elected, the representative shall be deemed to have resigned, 
and a successor shall be selected as provided in Section 4 [2-7F-4 NMSA 1978] of the 2021 House 
Redistricting Act. 


History: Laws 2021 (2nd S.S.), ch. 6, § 3. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-4. Elections; vacancies. 


A. Members of the house of representatives shall be elected for terms of two years. 
B. Ifa vacancy occurs in the office of representative for any reason, the ion viet shall be filled 
as follows: 

(1) for a representative district that is situated wholly within the exterior boundaries of a 
single county, the board of county commissioners of that county shall appoint the representative 
to fill the vacancy; and 

(2) for a representative district situated within two or more counties: 

(a) the board of county commissioners of each county in the representative district 
shall submit one name to the governor; and 
(b) . the governor shall appoint the representative to fill the vacancy from the list of 
names so submitted. 
C. An appointment to fill a vacancy in the house of representatives shall be for a wes ending 
on December 31 after the next general election. 
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2-7F-5: 2021 HOUSE REDISTRICTING 2-7F-8 


D. An appointment to fill a vacancy made before the general election of 2022:shall be made 
from the district as it was described in Section 2-7E-1 NMSA 1978, as established by the court in 
Egolf v. Duran, D-101-CV-2011-02942 (1st Dist. Ct., Judgment and Final Order on Remand (State 
House of Representatives Trial) filed February 28, 2012). On or after the general election of 2022, 
a vacancy shall be filled by appointment from the district as set out i in the 2021 House Redistrict- 
ing Act. 


History: Laws 2021 (2nd S.S.), ch. 6, § 4. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-5. Precincts. 


A. Precinct designations and boundaries used in the 2021 House Redistricting Act are those 
precinct designations and boundaries established pursuant to the Precinct Boundary Adjustment 
Act [1-3-10 to 1-3-14 NMSA 1978] and revised and approved pursuant to that act by the secretary 
of state as of November 30, 2021. 

B. A board of county commissioners shall not create any precinct that lies in more than one 
representative district and shall not divide any precinct so that the divided parts of the’ precinct 
are situated in two or more representative districts. Votes cast in any general, primary or other 
statewide election from precincts created or divided in violation of this subsection are invalid and 
shall not be counted or canvassed. 


History: Laws 2021 (2nd S.S.), ch. 6, § 5, ANNOTATIONS 


Effective dates. — Laws 2021 (2nd°S. S.), ch. 6 con- F 
tained no effective date provision, but, pursuant to N.M. Legislature must construct voting districts based 
Const., art. IV, § 23, was effective March 17, 2022, 90 days on actual population. — The state legislature must em- 
after adjournment of the legislature. S.), ch. 6, § 5. ploy a good-faith effort to construct legislative voting dis- 


tricts on the basis of actual population. Sanchez v. King, 
_ 550 F. Supp,.13 (D.N.M.), aff'd, 459 U.S. 801, 103 S, Ct, 32, 
74 L. Ed. 2d 46 (1982). 
2-7F-6. Districts. 


The districts of the house of representatives shall be as set out in Sections 7 [2-7F-7 NMSA 
1978] through 76 [2-7F-76 NMSA 1978] of the 2021 House Redistricting Act. 


History: Laws 2021 (2nd S.S.), ch. 6, § 6. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S,), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-7, Representative district one. 


Representative district one is composed of San Fein county precincts 31, 39 through 49, 57 
through 59, 67, 90, 99, 103, 104 and 106 through 108. 


History: Laws 2021 (2nd S.S.), ch. 6, § 7. Const., art. IV, § 28, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. , 


2-7F-8. Representative district two. 


Representative district two is composed of San Juan county precincts 19, 20, 23 CR 25, 28 
through 30, 32, 33, 35 through 38, 51 through 54, 56, 82, 100 through 102 and 105.- 


History: Laws 2021 (2nd S.S.), ch. 6, § 8. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature, 
tained no effective date provision, but, pursuant to N.M. 
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2- TF- 9. Representative district three. 


anrestosinnia district three is composed of San aah county precincts 55, 60 through 66 and 
68 through 81. 


History: Laws 2021 (2nd S.S.), ch. 6, § 9. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M, 


2-7F-10. Representative district four. 


Representative district four is composed of San Juan county precincts 1 through 7, 17, 18, 21,22, 
26, 27, 34, 50, 109, 110, 120, 121, 1380 through 132 and 134. 


History: Laws 2021 (2nd S.S.), cha 6, § 10. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. ae ; ' 


2-7F-11. Representative district five. 


Representative district five is composed of McKinley county precincts 5 through 10, 19, 23, 36, 
43, 46 through 49, 55, 56, 60, 61, 63, 67, 68 and 70; and San Juan county precincts 8 through 13 
and 133. 


History: Laws 2021 (2nd S.S.), ch. 6, § 11. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-12. Representative district six. 


Representative district six is composed of Cibola county precincts 1, 4 through 8, 12 through 
15, 26, 28 and 30; and McKinley county precincts 13, 15, 17, 22, 25 through 30, 51 through 53, 64 
through 66 and 71. 


History: Laws 2021 (2nd §.S.), ch. 6, § 12. Const., art. IV, § 23; was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-13. Representative district seven. 


Representative district seven is composed of Valencia county precincts 2, 6, 8, 15, 16, 21 through 
26, 28, 32, 36, 45, 49 through 51, 53, 56 through 58, 60 and 62. 


History: Laws 2021 (2nd §.S.), ch. 6, § 13. Const., art. IV, §.23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-14. Representative district eight. 


Representative district eight is composed of Valencia county precincts 3 through 5, 7, 9 through 
12, 14, 17 through 19, 37, 40 through 44, 52, 54, 55, 59, 61 and 63 through 66. 


History: Laws 2021 (2nd §.S.), ch. 6, § 14. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates, — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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2-7F-15. Representative district nine. 


Representative district nine is composed of McKinley county precincts 1 through 4, 18, 20, 21, 
24, 31 through 35, 37 through 42, 44, 45, 50, 54, 57 through 59 and 69. 


History: Laws 2021 (2nd S.S.), ch. 6, § 15. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-16. Representative district ten. 


Representative district ten is composed of Bernalillo county precincts 73, 75, 76, 90 through 92, 
94 through 99, 108, 105 through 107, 144, 213, 250, 258, 260, 262, 266, 270, 278, 288, 629 and 630. 


History: Laws 2021 (2nd S.S.), ch. 6, § 16. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-17. Representative district eleven. 


Representative district eleven is composed of Bernalillo county precincts 125, 131; 150 through 
155, 161 through 166, 181, 183 through 188, 195 through 197, 211, 212, 221, 276, 279, 345, 346, 
613, 640 and 646: 


History: Laws 2021 (2nd S.S.), ch. 6, § 17. ; Const., art. IV, § 28, was effective March 17,.2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-18. Representative district twelve. 


Representative district twelve is composed of Bernalillo county precincts 43 through 45, 49, 65 
through 67, 71, 72, 74, 77, 109, 189, 142, 143, 147, 239, 240, 269, 340, 604 and 654. 


History: Laws 2021 (2nd S.S.), ch. 6, § 18. Const., art. IV, § 28, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-19. Representative district thirteen. 


Representative district thirteen is composed of Bernalillo county precincts 52 through 54, 59, 60, 
130, 138, 140, 141, 145, 146, 148, 237, 247, 267, 268, 367, 600, 620, 638 and 655, 


History: Laws 2021 (2nd S§.S.), ch. 6, § 19. Const., art. IV, § 28, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-20. Representative district fourteen. 


Representative district fourteen is composed of Bernalillo county precincts 32, 33, 46 through 
48, 50, 51, 61 through 64, 104, 121 through 124, 132, 133, 135, 149, 190, 198, 224 through 226, 234, 
236, 619 and 634. 


History: Laws 2021 (2nd S.S.), ch. 6; § 20. » Const., art: IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


395 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved, 


2-7F-21 LEGISLATIVE BRANCH 2-7F-26 


2-7F-21. Representative district fifteen. 


Representative district fifteen is composed of Bernalillo county precincts 4, 5, 7 through 9, 11 
through 18, 108, 126, 180, 182, 191 through 194, 218, 219, 257, 259, 277, 369, 375, 438, 455, 581, 
651, 661 and 668. 


History: Laws 2021 (2nd §.S.), ch. 6, § 21. Const., art. IV, § 23, was effective March 7, 2022, 90 days 
Effective dates. — Laws 2021 (2nd SS.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F -22. Representative district sixteen. 


Representative district sixteen is composed of Barialidlo county precincts 21 through 23, 25 
through 28, 30, 36 through 40, 119, 156, 167 through 169, 178, mie 199, 209, 210, 263, ke 614 
through 616, 618 and 633. 


History: Laws 2021 (2nd S§.S.), ch. 6, § 22. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates, — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-23. Representative district seventeen. 


Representative district seventeen is composed of Bernalillo county precincts 2, 3,69, 78, 79, 82 
through 84, 89, 100, 114, 116, 171 through 174, 179, 200, 202, 203, 222, 232, 248, 249, 605, 610, 624, 
627, 642, 645, 647 and 686. 


History: Laws 2021 (2nd §.S.), ch. 6, § 28. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M, 


2-7F-24. Representative district eighteen. 


Representative district eighteen is composed of Bernalillo county dats 101, 102, 214 through 
216, 223, 235, 241 through 246, 251 through 256, 273, 274, 338, 341 through 344, 351 through 353, 
355 through 358, 381 and 382. 


History: Laws 2021 (2nd §.8.), ch, 6, § 24. Const., art. IV, § 23, was effective March 17, 2022, 90 ag 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournnient of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-25. Representative district nineteen. 


Representative district nineteen is composed of Bernalillo county precincts 271, 272, 275, 280 
through 287, 311, 312, 318, 321 through 323, 326, 327, 336, 378, 379, 383, 384 and 591. 


History: Laws 2021 (2nd S.S.), ch. 6, § 25. Const., art. IV, § 23, was effective March 17, 2022, 90 days | 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-26. Representative district twenty. 


Representative district twenty is composed of Bernalillo county precincts 289, 290, 294, 296, 
298, 299, 301 through 307, 309, 319, 324, 325, 330 through 334, 348 through 350, 393, 549, 550 and 
657 through 660. 
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History: Laws 2021 (2nd S§.S.), ch. 6, § 26. - Const., art..IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature, 
tained no effective date provision, but, pursuant, to N.M. s 


Ke 


2- 7F-27. Representative Aine twenty-one. 


REpieHerittive district twenty-one i is composed of Bernalillo county precincts 291 through 293, 
295, 297, 300, 310, 316, 320, 328, 329, 335, 337, 363, 475, 477, 478, 534, 542 through 544, 656 and 
671. 


History: Laws 2021 (2nd S§.S.), ch. 6, § 27. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
'Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant toN.M. = , 


2-7F'-28, Representative district twenty-two. 


Representative district twenty-two is composed of Bernalillo county precincts 551 through 559, 
566, 570 through 580, 582, 595 through 597 and 608; and Torrance county precincts 1 through 5, 7 
through 10, 14 through 17, 20 and 21. 


History: Laws 2021 (2nd S§.S.), ch. 6, § 28. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
- Effective dates. — Laws 2021 (2nd S.S,), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-29. Representative district twenty-three. 


Representative district twenty-three is composed of Sandoval county precincts 37,39, 41,48, 49, 
58, 60 through 62, 64, 65, 73, 74, 81 through 83, 100, 101, 103, 104, 106, 111, 115 through 117, 130 
through 132, 142, 151 and 155. 


History: Laws 2021 (2nd S.S.), ch. 6, § 29, Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.8.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-30. Representative district twenty-four. 


Representative district twenty-four is composed of Bernalillo county precincts 413 through 417, 
461 through 466, 471 through 474, 476, 491 through 495, 497, 502 through 509, 514 oe ade 516, 
528, 531, 533, 663 and 670. 


History: Laws 2021 (2nd S§.S.), ch. 6, § 30. - Const., art. IV, § 28, was effective March 17, 2022, 90 days 
Effective dates..— Laws 2021 (2nd S,S.), ch» 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-31. Representative district twenty-five. 


Representative district twenty-five is composed of Bernalillo county precincts 313 through 315, 
317, 347, 354, 371 through 374, 377, 385 through 387, 400 through 405, 411, 412, 431 through 437 
and 441 through 446. 


History: Laws 2021 (2nd S.S.), ch. 6, § 31. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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2-7F-32. Representative district twenty-six. 


Representative district twenty-six is composed of Bernalillo county precincts 34, 35, 41, 42, 55, 
56, 58, 70, 88, 120, 134, 136, 1387, 157, 158, 233, 265, 394, 399, 599, 621, 653 and 687. 


History: Laws 2021 (2nd S.S.), ch. 6, § 32. rae art. IV, § 23, was effective March 17, 2022, 90 nae 
Effective dates. — Laws 2021 (2nd S.S,), ch. 6 con- after adjournment of the legislature... 
tained no effective date provision, but, pursuant to N.M. , 


2-7F-33. Representative district twenty-seven. 


Representative district twenty-seven is composed of Bernalillo county precincts 360, 366, 376, 
380, 398, 410, 418, 426, 427, 449 through 453, 456, 459, 460, 467, 468, 479, 482, 483, 485 through 
487, 510, 538, 562, 563, 568, 584, 593, 601, 664, 669, 674, 679 and 685. 


History: Laws 2021 (2nd S.S.), ch. 6, § 33. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-34. Representative district twenty-eight. 


Representative district twenty-eight is composed of Bernalillo county precincts 308, 364, 365, 
389, 390, 395 through 397, 428, 430, 454, 480, 517 through 522, 524 through 527, 530, 532, 535, 
536, 540, 545 through 548, 561, 564, 565, 672, 676, 678 and 680. 


History: Laws 2021 (2nd S.S.), ch. 6, § 34. Const., art. IV, § 28, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-35. Representative district twenty-nine. 


Representative district twenty-nine is composed of Bernalillo county precincts 20, 24, 29, 57, 81, 
110 through 118, 115, 118, 159, 160, 204 through 208, 227, 228, 609, 611, 612, 617, 622, 626, 632, 
639, 648 through 650 and 652. 


History: Laws 2021 (2nd S§.S.), ch. 6, § 35. Const., art. IV, § 23, was effective March 17, 2022; 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature, 
tained no effective date provision, but, pursuant to N.M. 


2-7F-36. Representative district thirty. 


Representative district thirty is composed of Bernalillo county precincts 339, 359, 368, 370, 388, 
406 through 409, 419 through 421, 489, 440, 481, 484, 488 through 490, 496, 498 through 500, 511 
through 5138, 523, 529, 588, 662, 666, 673, 675 and 677. 


History: Laws 2021 (2nd S.S.), ch. 6, § 36. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-37. Representative district thirty-one. 


Representative district thirty-one is composed of Bernalillo county precincts 361, 362, 391, 392, 
422 through 425, 429, 447, 448; 457, 458, 469, 470, 501, 537, 539, 541, 560, 567, 569, 585 sms 
590, 592, 594, 598, 602, 608, 665, 667 and 681 through 684. 


History: Laws 2021 (2nd S.S.), ch. 6, § 87. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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2-7F-38. Representative district thirty-two. 


Representative district thirty-two is composed of Dona’Ana county. precincts 3-and 60; Hidalgo 
county precincts 1 through 3, 5 and 6; and Luna county. 


History: Laws 2021 (2nd §.S.), ch. 6, § 38. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd:S.S.), ch, 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-39. Representative district thirty- three. 


Representative district thirty-three is composed of Dona Ana county precincts 18, 19, es 45 
through 58, 55 through 58, 78, 98, 101, 108, 146, 148, 150, 151, 186 and ste 


History: Laws 2021 (2nd §.S.), ch. 6, § 39. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6, con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-40. Representative district thirty-four. 


Representative district thirty-four is composed of Dona Ana county oo 13 through Viral, 
82, 96, 97, 162 pba 170, 188 and 189. 


History: Laws 2021 (2nd §.S.), ch. 6, § 40. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S,S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2- 7F- 41, Representative district thirty-five. 


Representative district thirty-five is composed of Dona Ana county precincts 20, 24, 26 ae 
30, 32, 35 through 37, 39, 41 through 44, 83, 84, 86, 89, 92, 99, 109, 126, 127, 135, 136,177 and 179. 


History: Laws 2021 (2nd S.S:), ch..6, § 41. Const., art: IV, § 28, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd §.S,), ich, 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-42. Representative district thirty-six. 


Representative district thirty-six is composed of Dona Ana county precincts 4, 21 through 23, 
25, 31, 38, 85, 87, 88, 90, 100, 105, 107, 115, 121 through 124, 131, 145, 147, 171, 172, 174 and 182 
through 185. 


History: Laws 2021 (2nd §.S.), ch. 6, § 42." Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-43. Representative district thirty-seven. 


Representative district thirty-seven is composed of Dona Ana county precincts 33, 34, 59, 61, 62, 
67 through 70, 91, 93, 94, 102, 103, 125, 128 through 130, 137 through 189,141, 143, 144, 175, 180 
and 190. 


History: Laws 2021 (2nd S.S.), ch. 6, § 43." Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), zhi 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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2-7F-44. Representative district thirty-eight. 


Representative district thirty-eight is composed of Dona Ana county precincts 1, 2, 5, 63 through 
65, 95, 111, 117 through 119, 134 and 173; Sierra county precincts 2, 6 through 8 and 10; and So- 
corro county precincts 1 through 8, 10, 11, 17 and 18. 


History: Laws 2021 (2nd S.S.), ch. 6, § 44. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-45. Representative district thirty-nine. 


Representative district thirty-nine is composed of Catron county precinct 3; Grant county; and 
Hidalgo county precinct 4. 


History: Laws 2021 (2nd S.S.), ch. 6, § 45. Const., art. IV, § 28, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-46. Representative district forty. 


Representative district forty is composed of Colfax county precincts 1 through 5, 7 through 
9, 11 through 16, 19 and 20; Mora county; Rio Arriba county precincts 45 through 47, 49, 56 
through 59 and 68 through 74; San Miguel county precincts 9, 10 and 12; sat Taos, ‘county pre- 
cincts 30 and 31. 


History: Laws 2021 (2nd S.S.), ch. 6, § 46. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-47. Representative district forty-one. 


Representative district forty-one is composed of Rio Arriba county precincts 4, 5, 10 through 14, 
22 through 28, 35 through 40, 48 and 60 through 67; Sandoval county precincts 21 through 23; 
Santa Fe county precinct 58; and Taos county precincts 1, 9, 22 and 37. 


History: Laws 2021 (2nd §.S.), ch. 6, § 47. Const., art. IV, § 23, was effective March.17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-48. Representative district forty-two. 


Representative district forty-two is composed of Taos county precincts 2 through 8, 10 ona 
21, 23 through 29, 32 through 36 and 38 through 47. 


History: Laws 2021 (2nd S.S.), ch. 6, § 48. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd §.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-49. Representative district forty-three. 


Representative district forty-three is composed of Los Alamos county; Sandoval county precincts 
7, 16 through 18, 51, 78 and 79; and Santa Fe county precincts 12; 80, 93, 145 and:154. 


History: Laws 2021 (2nd §.S.), ch. 6, § 49. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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2-7F-50. Representative district forty-four. 


Representative district forty-four is composed of Bernalillo county precincts 6, 10, 86, 220 and 
238; and Sandoval county precincts 11 through 13, 31 through 36, 38, 52 through 54, 57, 59, 92 
through 94, 96 through 99, 102, 112, 118, 119, 186, 140, 141,153 and 154. 


History: Laws 2021 (2nd S.S.), ch. 6, § 50. Const.; art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-51. Representative district forty-five. 


Representative district forty-five is composed of Santa Fe county precincts 29, 50, 51, 56, 62, 64, 75 
through 78, 86, 89, 96, 105, 106, 116, 117, 124, 133, 140 through 144, 149, 151, 170, 173, 176 and 179. 


History: Laws 2021 (2nd S.S.), ch. 6, § 51. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-52. Representative district forty-six. 


Representative district forty-six is composed of Santa Fe county precincts 1 through 8, 11, 20, 
22 through 27, 33, 40, 59 through 61, 79, 82, 87, 90, 92, 118, 119, 121, 122, 128, 130, 146, 152, 153, 
155, 159, 160 and 177. 


History: Laws 2021 (2nd.§.S.), ch. 6, § 52. Const., art: IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S,), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-53. Representative district forty-seven. 


Representative district forty-seven is composed of Santa Fe county precincts 9, 10, 13, 21, 28, 30, 
36, 37, 45 through 48, 54, 55, 57, 68, 70, 81, 83, 91, 94, 95, 100, 103, 104, 111, 112, 120, 123, 127, 
129, 131, 132, 147, 158, 161, 168, 166, 167, 169, 171, 172 and 175. 


History: Laws 2021 (2nd S.S. ), ch. 6, § 53. Const., art. IV, § 28, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-54. Representative district forty-eight. 


Representative district forty-eight is composed of Santa Fe county precincts 31, 32, 34, 35, 38, 
39, 41 through 44, 49, 52, 53, 66, 67, 74, 97 through 99, 101, 102, 108, 109, 135 through 138, 162, 
164, 174 and 178. 


History: Laws 2021 (2nd S.S.),.ch. 6, § 54, Const., art. IV, § 28, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature, 
tained no effective date provision, but, pursuant to N.M. 


2-7F-55. Representative district forty-nine. 


Representative district forty-nine is composed of Catron county precincts 1, 2 and 4 through 9; 
Sierra county precincts 1, 3 through 5, 9, 11 and 12; Socorro county precincts 9, 12 through 14, 16 
and 19 through 27; and Valencia county precincts 20, 27, 29 sah a 31, 33 through 35, 38, 39 and 
46 through 48. 
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History: Laws 2021 (2nd §.S.), ch. 6, § 55. Const., art. IV, § 23, was effective March 17, 2022,.90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-56. Representative district fifty. 


Representative district fifty is composed of Sandoval county precincts 5, 28,55, 56, 76, 89, 90, 
114 and 133; and Santa Fe county precincts 14 through 19, 63, 65, 69, 71 through 73, 84, 85, 88, 
107, 110, 113 through 115, 125, 126, 134, 139, 148, 150, 156, 157, 165 and 168. 


History: Laws 2021 (2nd S.S.), ch. 6, § 56. Const., art: IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-57. Representative district fifty-one. 


Representative district fifty-one is composed of Otero county precincts 18 through 34, 36, 37, 39, 
40, 47 through 52, 61, 62, 64 and 65. 


History: Laws 2021 (2nd §.S.), ch. 6, § 57. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-58. Representative district fifty-two. m 


Representative district fifty-two is composed of Dona Ana county precincts 7 through +2: 54, 71 
through 73, 77, 79, 80, 104, 110, 114, 120, 149 and 152 through 160. 


History: Laws 2021 (2nd S.S.), ch. 6, § 58. Const., art. IV, § 23, was effective March 17, 2022, 90 a 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- . after adjournment of the legislature. he. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-59. Representative district fifty-three! 


Representative district fifty-three is composed of Dona Ana catty precincts 6, 66, 74 ‘hicden 
76,106, 112, 113, 116, 132, 133, 140, 142, 161, 176, 178 and 181; and Otero county precincts 1, 41 
through 46 and 66. 


History: Laws 2021 (2nd §.S.), ch. 6, § 59. Const., art. IV, § 23, was effective March 17, 2022, os a 
Effective dates. — Laws 2021 (2nd S.S.), ch.6:con- after adjournment of the legislature, 
tained no effective date provision, but, pursuant to N.M. 


2-7F-60. Representative district fifty-four. 


Representative district fifty-four is composed of Chaves county precinct 104; Eddy county pre- 
cincts 2 through 8, 22, 29 through 31, 40, 41, 43 and 53; and Otero county ogy 2 through 4, 13 
through 17, 35, 53 through 55, 59, 60 and 63. 


History: Laws 2021 (2nd S§.S.), ch. 6, § 60. Const., art. IV, § 23, was effective March 17, oe 90 oe 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournnient of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-61, His Gace district fifty-five. 


Representative district fifty-five is composed of Eddy county precincts 9, 12, 17 eibodipe 21, 25 
through 28, 32, 33, 36, 37, 45, 47 through 50, 52 and 54; and Lea county precincts 71 through 74. 
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History: Laws 2021 (2nd. §.S.), ch. 6, § 61. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd/§.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-62. Representative district fifty-six. 


Representative district fifty-six is composed of Lincoln county; and iment county precincts 5 
through 12, 38 and 56 through 58. 


History: Laws 2021 (2nd S.S.), ch. 6, § 62. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-63. Representative district fifty-seven. 


7 Representative district fifty-seven is composed of Sandoval county precincts 50, 63, 66 through 
69, 71, 75, 80, 84, 118, 120 through 127, 135, 137, 143 through 146, 149, 150, 152 and 156. 


History: Laws 2021 (2nd S,S.), ch. 6, § 63. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-64. Representative district fifty-eight. 


Representative district fifty-eight is composed of Chaves county precincts 24, 25, 32 through 34, 
42, 48, 51, 52, 61 ecg 64, 71 through 74, 81, 90 through 92, 94, 95, 101 through 103, 105 and 
106. 


- History: Laws 2021 (2nd S.S.), ch. 6, § 64. Const., art. IV, § 23, was effective March 17, 2022, 90 =. 
Effective dates. — Laws 2021 (2nd: S:S.), ch. 6 con- after adjournment of the legislature. . 
tained no effective date provision, but, pursuant to N.M. 


2-7F-65. Representative district fifty-nine. 


_ Representative district fifty-nine is composed of Chaves county precincts 2 through 9, 11 through 
18, 20 through 23, 31, 35, 36, 82 through 85 and 93. 


Actor Laws 2021 (2nd S.S.), ch. 6, § 65. Const., art. IV, § 28, was effective March 17, s Yoned 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-66. Representative district sixty. 


Representative district sixty is composed of Sandoval county precincts 30, 40, 42 through 47, 70, 
72, 85, 86, 105, 107 through 110, 128, 129, 134, 138, 139, 147, 148 and 157. 


History: Laws 2021 (2nd S§.S.), ch. 6, § 66. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-67. Representative district sixty-one. 


Representative district sixty-one is ponipoaed of Lea county Beaiticts 9211; 12, i4 through 17, 
31, 34 SoErge 36, 44, mY sah ps 55; 58, 59, 61 and 62: 
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History: Laws 2021 (2nd S.S.), ch. 6, § 67. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-68. Representative district. sixty-two. 


Representative district sixty-two is composed of Lea county precincts 19 dde, 30,.32, 33, 37 
through 43, 56 and 57. 


History: Laws 2021 (2nd S.S.), ch. 6, § 68. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-69. Representative district sixty-three. 


Representative district sixty-three is composed of Curry county precincts 4 through 9, 20, 22, 25 
through 30, 36 and 41; De Baca county; Guadalupe county; Roosevelt county precincts 1, 6 through 
8 and 17; and San Miguel county precinct 17. 


History: Laws 2021 (2nd S.S.), ch. 6, § 69. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-70. Representative district sixty-four. 


Representative district sixty-four is composed of Chaves county precincts 1, 10, 44 and 46; Curry 
county precincts 2, 17 through 19, 23, 24, 33, 35, 37 through 39 and 42; and Roosevelt county ne 
cincts 2 through 5, 9 through 16 arid 18 through 21. 


History: Laws 2021 (2nd S.S.), ch. 6, § 70. Const., art. IV, § 23; was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2- 7F-71. Representative district sixty-five. . 


Representative district sixty-five is composed of Rio Arriba county precincts 1 inlet 3 and 21; 
Sandoval county precincts 1 through 4, 6, 8 through 10, 14, 15, 19, 20, 24 through 27, 29, 77, 87, 88, 
91 and 95; and San Juan county precincts 15, 16 and 83. 


History: Laws 2021 (2nd S.S.), ch. 6, § 71. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-72. Representative district sixty-six. 


Representative district sixty-six is composed of Chaves county precincts 40, 41, 45 and 47; Eddy 
county precincts 1, 10, 11, 13 through 16, 23, 24, 34, 35; 38, 39, 42, 44, 46 and 51; and Lea county 
precincts 2, 3, 8, 10, 13 and 18. 


History: Laws 2021 (2nd S.S.), ch. 6, § 72. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-73. Representative district sixty-seven. : 

Representative district sixty-seven is composed of Colfax county precincts 10, 17, 18,21 and 22; 
Curry county precincts 1, 3, 10 through 16, 21, 31, 32, 34, 40 and 43; Harding county; Quay county; 
San Miguel county precinct 15; and Union county. 
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History: Laws 2021 (2nd §.S.), ch. 6,§ 73. | Const,, art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature, 
tained no effective date provision, but, pursuant to N.M. 


2-7F-74. Representative district sixty-eight. 


Representative district sixty-eight is composed of Bernalillo county precincts 1, 19, 68, 80, 85, 
87, 117, 127 through 129, 170, 175 through 177, 201, 217, 229 through 231, 261, 264, 606, 623, 625, 
628, 631, 635 through 637, 641, 643 and 644. 


History: Laws 2021 (2nd S.S.), ch. 6, § 74. Const., art. IV, § 23, was effective March 17, 2022; 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. j 


2-7F-75. Representative district sixty-nine. 


Representative district sixty-nine is composed of Bernalillo county precincts 31 and 93; Cibola 
county precincts 2, 3, 9 through 11, 16 through 25, 27 and 29; McKinley county precincts 11, 12, 14, 
16 and 62; San Juan county precinct 14; Socorro county precinct 15; and Valencia county precincts 
1 and 13. 


History: Laws 2021 (2nd S.S.), ch. 6, § 75. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-76. Representative district seventy. 


Representative district seventy is composed of San Miguel county precincts 1 through 8, 11, 13, 
14, 16 and 18 through 34; and Torrance county precincts 6, 11 through 138, 18, 19 and 22. 


History: Laws 2021 (2nd S.S.),.ch. 6, § 76. ey een Const., art; IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd §.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-7F-77. Election of representatives. 


Representatives shall be elected from the districts described in the 2021 House Redistricting 
Act at the 2022 and subsequent general elections. 


i 


History: Laws 2021 (2nd S.S.), ch. 6, § 77. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 6 con- after adjournment of the legislature. 
tained no effective date provision, but, ge to N.M. 


bi pececit ame sap of Senate 


(Repealed by Laws 1982 (2nd S.S.), ch. 2, § 53 and Laws 1982 (3rd S.S.), ch. 1, § 62.) 


2-8-1 to 2-8-53. Repealed. 


Repeals. — Laws 1982 (2nd S.S.), ch. 2, § 53, effective Laws 1982 (3rd S.S.), ch. 1, § 52, purportedly also re- 
January 19, 1982, and Laws 1982 (8rd S.S.), ch. 1, § 52, ef- pealed Laws 1982 (1st S.S.), ch. 2, effective June 23, 1982, 
fective June 23, 1982, both repealed 2-8-1 to 2-8-5383 NMSA There was no first special session in 1982, but there was 
1978, relating to the apportionment of the senate. For a second special session, ch. 2 of which repealed 2-8-1 to 
present provisions, see Chapter 2, Article 8D NMSA 1978. 2-8-5383 NMSA 1978, 
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ARTICLE 8A 


_Apportionment of Senate 


2-8D-1 


(Repealed by Laws 1982 (3rd §.S.), ch. 1, § 52.) 


2-8A-1 to 2-8A-52. Repealed. 


Repeals. — Laws 1982 (3rd S.S.), ch. 1, § 52, purport- 
edly repealed Laws 1982 (1st §.8.), ch. 2, effective June 23, 


to 2-8A-52 NMSA 1978, relating to the apportionment of 
the senate. For present provisions, see 2-8D-1 NMSA 1978 


1982. There was no first special session in 1982, but there et seq. 
was a second special session, ch. 2 of which enacted 2-8A-1 


Apportionment of Senate 


(Repealed by Laws 1991 (1st S.S.), ch. 3, § 50.) 


2-8B-1 to 2-8B-51. Repealed. 


Repeals. — Laws 1991 (1st S.S.), ch. 3, § 50 repealed 
2-8B-1 to 2-8B-51 NMSA 1978, as enacted by Laws 1982 
(8rd S.S.), ch. 1, §§ 1 to 51 relating to the 1982 Senate 


Reapportionment Act, effective December 18, 1991. For 
provisions of former sections, see the 1990 NMSA 1978 on 
NMOneSource.com. 


ARTICLE 8C 
1991 Senate Redistricting Act 


(Repealed by Laws 2002, ch. 98, § 50.) 


2-8C-1 to 2-8C-49. Repealed. 


Repeals. — Laws 2002, ch. 98. § 50 repealed 2-8C-1 to 
2-8C-49 NMSA 1978, as enacted by Laws 1991 (1st S.S.), 
ch. 3, § 1, relating to the 1991 Senate Redistricting Act, 


effective May 15, 2002. For provisions of former sections, 
see the 2001 NMSA 1978 on NMOneSource.com. 


ARTICLE 8D 
2002 Senate Redistricting Act (Repealed.) 
Sec. ; | Sec. 
2-8D-1. Repealed. 2-8D-4. Repealed. 
2-8D-2. Repealed. 2-8D-5. Repealed. 
2-8D-3. Repealed. 2-8D-6 to 2-8D-49. Repealed. 


2-8D-1. Repealed. 


Repeals. — Laws 2021 (2nd S.S.), ch. 7, § 51 repealed 
2-8D-1 NMSA 1978, as enacted by Laws 2002, ch. 98, 
§ 1, relating to short title, effective March 17, 2022. For 


provisions of former section, see the 2020 NMSA 1978 on 
NMOneSource.com. 
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2-8D-2. Repealed. 


Repeals. — Laws 2021 (2nd S.S.), ch. 7, § 51 repealed 
2-8D-2 NMSA 1978, as enacted by Laws 2002, ch. 98, § 2, 
relating to membership, effective March 17, 2022. For 


2-8D-3. Repealed. 


Repeals. — Laws 2021 (2nd S.S.), ch. 7, § 51 repealed 
2-8D-3 NMSA 1978, as enacted by Laws 2002, ch. 98, 
§ 3, relating to residence, effective March 17, 2022. For 


2-8D-4. Repealed. 


Repeals. — Laws 2021 (2nd S.S.), ch. 7, § 51 repealed 
2-8D-4 NMSA 1978, as enacted by Laws 2002, ch. 98, § 4, 
relating to elections, vacancies, effective March 17, 2022. 


2-8D-5. Repealed. 


Repeals. — Laws 2021 (2nd S.S.), ch. 7, § 51 repealed 
2-8D-5 NMSA 1978, as enacted by Laws 2002, ch. 98, 
§ 5, relating to precincts, effective March 17, 2022. For 


2-8D-6 to 2-8D-49. Repealed. 


Repeals. — Laws 2021 (2nd §.S.), ch. 7, § 51 repealed 
the 2002 Senate Redistricting Act, effective March 17, 
2022 


2021 SENATE REDISTRICTING 


2-8E-1 


provisions of former section, see the 2020 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2020 NMSA 1978 on 
NMOneSource.com. 


For provisions of former section, see the 2020 NMSA 1978 
on NMOneSource.com. 


provisions of former section, see the 2020. NMSA 1978 on 
NMOneSource.com. 


ARTICLE 8E > 
State Senate Redistricting Plan (Deleted.) 


Sec. 
2-8E-1. Deleted. 


2-8E-1. Deleted. 


Compiler's notes. — Laws 2021 (2nd §S.S.), ch. 7, § 50 
directed the compiler to remove the provisions of 2-8E-1 
from the NMSA 1978 effective March 17, 2022. 


ARTICLE 8F 
2021 Senate Redistricting 


@ 
ie) 
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. Short title. 

. Membership. 

. Residence. 

. Elections; vacancies. 
. Precincts, 

. Districts. 

. Senate district one. 
. Senate district two. 
. Senate district three. 
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NN NYNYNYNYNNYNYD 


2-8F-10. Senate district four. 
2-8F-11. Senate district five. 
2-8F-12. Senate district six. 
2-8F-13. Senate district seven. 
2-8F-14. Senate district eight. 
2-8F-15. Senate district nine. 
2-8F-16. Senate district ten. 
2-8F-17. Senate district eleven. 
2-8F-18. Senate district twelve. 
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Sec. Sec. é $ f 
2-8F-19. Senate district thirteen. 2-8F-35. Senate district twenty-nine. 
2-8F-20, Senate district fourteen. 2-8F-36. Senate district thirty. 
2-8F-21, Senate district fifteen. 2-8F-37. Senate district thirty-one, 
8F-22, Senate district sixteen. 2-8F-38, Senate district thirty-two. 


2- 

2-8F-28, Senate district seventeen. 2-8F-39. Senate district thirty-three. 
2-8F-24. Senate district eighteen. 8F-40. Senate district thirty-four. 
2-8F-25, Senate district nineteen. F-41, Senate district thirty-five. 
2-8F-26. Senate district twenty. F-42. Senate district thirty-six. 
2-8F-27. Senate district twenty-one. F-43, Senate district thirty-seven. 
2-8F-28, Senate district twenty-two. F-44, Senate district thirty-eight. 
2-8 
2-8 
2-8 
2-8 
2-8 
2-8 


F-46, Senate district forty. 
F-47. Senate district forty-one. 
F-48. Senate district forty-two, 
F-49. Election of senators, 


F-30, Senate district twenty-four. 
F-31, Senate district twenty-five. 
F-32, Senate district twenty-six. 
F-38. Senate district twenty-seven. 
F-34, Senate district twenty-eight. 


2- 
2-8 
2-8 
2-8 
2-8 
F-29. Senate district twenty-three. 2-8F-45. Senate district thirty-nine. 
2-8 
2-8 
2-8 
2-8 


2-8F-1. Short title. 
This act [2-8F-1 to 2-8F-49 NMSA 1978] may be cited as the "2021 Senate Redistricting Act". 


History: Laws 2021 (2nd S.S.), ch. 7, § 1. ANNOTATIONS 


Effective dates. — Laws 2021 (2nd 8.8.), ch. 7 con- [ awed gan 
tained no effective date provision, but, pursuant to N.M. Legislature must construct voting districts based 


Const., art. IV, § 23, was effective March 17, 2022, 90 days on neteal pepelAalosvin sane ini lesislature anal ane 

; ; ploy a good-faith effort to construct legislative voting dis- 
pier ediouromen, oone ea aus, tricts on the basis of actual population. Sanchez v, King, 
550 F. Supp. 13 (D.N.M.), aff'd, 459 U.S. 801, 103 es “ 82, 
74 L, Ed. 2d 46 (1982), 


2-8F-2. Membership. 


The senate is composed of forty-two members to be elected from districts that are contiguous 
and that are as compact as is practicable. 


History: Laws 2021 (2nd §.S.), ch, 7, § 2. Const., art..IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S,), ch. 7 con- . after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-3. Residence. 


At the time of filing a declaration of candidacy for the office of senator, the candidate shall reside 
in the district for which the candidate files. Thereafter, if a senator permanently removes the sena- 
tor's residence from or maintains no residence in the district from which the senator was elected, 
the senator shall be deemed to have resigned, and the senator's successor shall beselected as pro- 
vided in Section 4 [2-8F-4 NMSA 1978] of the 2021 Senate Redistricting Act. 


History: Laws 2021 (2nd §.S.), ch. 7, § 3. +e * Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-4. Elections; vacancies. 


A. Members of the senate shall be elected for terms of four years. 18 
B. Ifavacancy occurs in the office of senator for any reason, the vacancy shall be filled as Igoitates 
(1) for a senate district that is situated wholly within the exterior boundaries of a single 
county, the board of county commissioners of that county shall appoint the senator to fill the va- 
cancy; and 
(2) for a senate diabeitt' situated within two or more counties: 
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(a) the board of county commissioners of each county in-the senate district shall’ sub- 
mit one name to the governor; and 

(b) the governor shall appoint the senator to fill the vacancy from the list of names so 
submitted. 

C. All appointments to fill vacancies in the senate shall be for a term ending on December 31 
subsequent to the next succeeding general election, at which general election a person shall be 
elected to fill the remainder of any unexpired term. 

D. An appointment to fill a vacancy made before the general election of 2024 shall be made 
from the district as it was described in Section 2-8E-1 NMSA 1978, as established by the court 
in Egolf v. Duran, D-101-CV-2011-02942 (1st Dist. Ct., Judgement and Final Order (State Senate 
Trial) filed January 25, 2012). On or after the general election of 2024, a vacancy shall be filled by 
appointment from the district as set,out in the 2021 Senate Redistricting Act. 


History: Laws 2021 (2nd §.S.), ch. 7, § 4. : Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-5. Precincts. 


A. Precinct designations and boundaries used in the 2021 Senate Redistricting Act are those 
precinct designations and boundaries established pursuant to the Precinct Boundary Adjustment 
Act [1-83-10 to 1-3-14 NMSA 1978] and revised and approved pursuant to that act by the secretary 
of state as of November 30, 2021, 

B. A board of county commissioners shall not create any precinct that lies in more than one 
senate district and shall not divide any precinct so that the divided parts of the precinct are situ- 
ated in two or more senate districts. Votes cast in any general, primary or other statewide elec- 
tion from precincts created or divided in violation of this subsection are invalid and shall not be 
counted or canvassed. 


History: Laws 2021 (2nd §.S.), ch. 7, § 5. ANNOTATIONS 

‘Effective dates. — Laws 2021 (2nd §.S,), ch. 7 con- 
tained no effective date provision, but, pursuant to N.M. Legislature must construct voting districts based 
Const., art. IV, § 23, was effective March 17, 2022, 90 days, on actual population. — The state legislature must em- 
after adjournment of the legislature. ploy a good-faith effort to construct legislative voting dis- 


tricts on the basis of actual population. Sanchez v. King, 
550 F. Supp, 13 (D.N.M.), aff'd, 459 U.S. 801, 1038 S, Ct. 32, 
74 L. Ed, 2d 46 (1982). 

2-8F-6. Districts. 


The districts of the senate shall be as set out in Sections 7 [2-8F-7 NMSA 1978] through 48 [2- 
8F-48 RENEE 197 of the 2021 Senate Hethstrieuny Act. 


History: Laws 2021 (2nd §.S.), ch. a § 6. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-7. Senate district one. 


Senate district one is composed of San Juan county precincts 19, 21 through 23, 25 through 40, 
43, 45, 46, 49 through 53, 56, 105 through 107, 109, 110 and 121. 


History: Laws 2021 (2nd S.S.), ch. 7, § 7. Const., art. TV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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2-8F-8. Senate district two. 


Senate district two is composed of San Juan county precincts 41, 42, 44, 47, 48, 54,.55, 57, 58, 60 
through 82, 90 and 99 through 104. 


History: Laws 2021 (2nd S.S.), ch. 7, § 8, Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-9. Senate district three. , 


Senate district three is composed of McKinley county precincts 2, 5 through 8, 20, 21, 31 through 
35, 37 through 43, 47, 49, 50, 58, 59, 63 and 67 through 70; and San Juan county precincts 1 
through 7, 13, 17, 18, 20, 24, 59, 108, 120, 130 through 132 and 134. 


History: Laws 2021 (2nd S.S.), ch. 7, § 9. Const., art. IV, § 23, was effective March 17 , 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-10. Senate district four. 


Senate district four is composed of Cibola county precincts 4 through 8, 10:through 16, 26, 28 
and 30; McKinley county precincts 1, 3, 4, 17 through 19, 22 through 26, 28, 36, 44 through 46, 48, 
52 through 57, 64 and 65; and San Juan county precincts 8 through 12 and 133. 


History: Laws 2021 (2nd S.S.), ch. 7, § 10. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-11. Senate district five. 


Senate district five is composed of Los Alamos county precincts 9 through 23; Rio Arriba county 
precincts 5, 10 through 14, 25 through 28, 36 through 40, 45 through 48 and 56 through 69; Sando- 
val county precinct 51; and Santa Fe county precincts 1, 58, 79 and 118. 


History: Laws 2021 (2nd S.S.), ch. 7, § 11. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature, 
tained no effective date provision, but, pursuant to N.M. — 


2-8F-12. Senate district six. 


Senate district six is composed of Los Alamos county precincts 1 through 8; Rio Arriba county 
precincts 49 and 70 through 74; Santa Fe county precincts 2 through 5, 23, 40, 59 through 61, 87 
and 128; and Taos county precincts 1, 2, 5 through 17, 19 through 42 and 44 through 47. 


History: Laws 2021 (2nd S.S.), ch. 7, § 12. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-13. Senate district seven. 


Senate district seven is composed of Curry county precincts 1 through 4, 6 through 27, 32, 34, 35 
and 37 through 43; Harding county precinct 3; Quay county precincts 1 through 4 and 6 iproueD 
11; and Union county. 


History: Laws 2021 (2nd S.S.), ch. 7, § 18. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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2-8F-14. Senate district eight. 


Senate district eight is composed of Colfax county; Guadalupe county; Harding county precincts 
1 and 2; Mora county; Quay county precincts 5 and 12; San Miguel county precincts 1 through 12, 
14 through 17, 19, 21, 25 through 30 and 32 through 34; and Taos county precincts 3, 4,18 and 43, 


History: Laws 2021 (2nd §.S.), ch. 7, § 14. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-15. Senate district nine. 


Senate district nine is composed of Bernalillo county precincts 2, 78, 79, 84, 89, 171 through 173, 
179, 200, 232; 248, 624,627 and 642; and Sandoval county precincts 1 through 6, 11 through 13, 29, 
33, 35, 36, 38, 52 through 57, 59, 64, 74, 76, 87 through 90, 92 through 94, 98,99, 102, 112 through 
114, 119, 130 through 133, 140, 141, 153 and 154. 


History: Laws 2021 (2nd §.S.), ch. 7, § 15. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M, : 


2-8F-16. Senate district ten. 


_ Senate district ten is composed of Bernalillo county precincts 3 through 6, 8 through 13, 19, 82,83, 
85, 86, 100, 108, 111 through 114, 121; 126; 127, 150 through 155, 162, 163, 166, 180 through 184; 201 
through 205, 219, 220, 222, 238, 257, 276, 277, 279, 605, 628, 634, 640 and 645 through 649. 


History: Laws 2021 (2nd §.S8.), ch. 7, § 16. Const:, art, IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-17. Senate district eleven. 


Senate district eleven is composed of Bernalillo county precincts 32, 41, 43 through 45, 49 
through 51, 53, 56, 59, 60, 64 through 66, 71, 74, 180, 187 through 140, 147 through 149, 190, 236, 
237, 239, 240, 267, 367, 604, 619, 621 and 654. 


History: Laws 2021 (2nd 8.8.), ch. 7, § 17. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M: 


2-8F-18. Séitate diétrict twelve. 


Senate district twelve is composed of Bernalillo county precincts 68, 69,80, 116, 128, 174,175, 
177, 230, 261, 610, 623, 625, 635 through 637, 641, 644 and 686; and Sandoval county precincts 30 
through 32, 40 through 46, 48, 49, 62, 72, 73, 81, 86, 96, 97, 105 through 108, 117, 128, 129, 138, 
189, 147, 148, 151 and 157. 


History: Laws 2021 (2nd §.S.), ch. 7, § 18. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd §,S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant, to \N.M. 


2-8F-19. Senate district thirteen. 


Senate district thirteen is composed of Bernalillo county precincts 7, 14 through: 18; 95, 103 
through 106, 122 through 125, 131 through 133, 135, 161,164, 165, 185 through 188, 191 through 
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197, 211, 212, 214 through 216, 218, 221, 224 through 226, 259, 338, 341, 345, 369, 375, 455, 613, 
651, 661 and 668. | 


History: Laws 2021 (2nd §.S.), ch. 7, § 19. Const., art. IV, § 28, was effective March 17, 2022, 90 ga 
Effective dates. — Laws. 2021 (2nd §.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-20. Senate district fourteen. 


Senate district fourteen is composed of Bernalillo county precincts 42, 52, 54, 63, 67, 72, 73, 
75 through 77, 90 through 92, 94, 96 through 99, 109, 141 through 146, 213, 247, 260, 262, 268 
through 270, 288, 340, 600, 620, 629, 630, 638 and 655. 


History: Laws 2021 (2nd §.S.), ch. 7, § 20. Const., art. IV, § 28, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-21. Senate district fifteen. 


Senate district fifteen is composed of Bernalillo county precincts 346, 347, 359, 370, 400 through 
409, 411, 421, 431 through 446, 466, 481, 488, 490 through 494, 496 Pia ng 500, 511,513, 581, 
662 and 666. 


History: Laws 2021 (2nd S.S.), ch. 7, § 21. Const., art. IV, § 23, was effective March 17; 2022, 90 days 
Effective dates: — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-22. Senate district sixteen. 


Senate district sixteen is composed of Bernalillo county precincts 101, 102, 107, 223, 235, 241 
through 246, 251 through 256, 258, 266, 271 through 274, 278, 289, 290, 324, 325, 332, 342 through 
344, 349 through 358, 363, 371, 374, 377, 381 through 387 and 660. 


. History: Laws 2021 (2nd S.S.), ch. 7, § 22. - Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-23. Senate district seventeen. 


Senate district seventeen is composed of Bernalillo county precincts 275, 280 through 287, 291, 
292, 296, 310 through 312, 318 through 323, 326 through 331, 336, 337, 378, 379, 476 case 478, 
591 and 671. 


History: Laws 2021 (2nd S.S.), ch. 7, § 28. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch, 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-24. Senate district eighteen. 


Senate district eighteen is composed of Bernalillo county precincts 313 through 317, 365, 366, 
368, 372, 373, 376, 380, 388, 396, 397, 412 through 417, 428, 449 through 454, 461 through 463, 
465, 471, 475, 482 through 484, 495, 502, 507 through 509, 512, 514, 515, 517, 521 through 524, 
528, 529, 538, 562, 563, 583, 663, 670, 675 through 677 and 679. 


History: Laws 2021 (2nd S.S.), ch. 7, § 24. Const., art. IV, § 23, was effective March 17, 2022, 90 a 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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2-8F-25. Senate district nineteen. 


Senate district nineteen is composed of Bernalillo county precincts 294, 295, 301 through 
304, 307, 309, 333, 334, 392, 393, 539, 551 through 559, 567, 569 through 580, 582, 595 through 
597, 658, 659 and 681; Sandoval county precinct 28; Santa Fe county precincts 15, 16, 18, 
19, 73, 84, 85, 115, 125, 148, 156 and 157; and Torrance county precincts 5, 6, 13, 15 and 17 
through 22. 


History: Laws 2021 (2nd S.S.), ch. 7, § 25. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-26. Senate district twenty. 


Senate district twenty is composed of Bernalillo county precincts 293, 297 through 300, 305, 306, 
308, 335, 348, 364, 389, 391, 395, 464, 472 through 474, 480, 503 through 506, 516, 518, 519, 525 
through 527, 530 through 537, 540, 542 through 550, 561, 564 through 566, 603, 656, 657, 672, 678 
and 680. 


History: Laws 2021 (2nd S.S.), ch. 7, § 26. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-27, Senate district twenty-one. 


Senate district twenty-one is composed of Bernalillo county precincts 339, 360 through 362, 390, 
398, 410, 418 through 420, 422 through 427, 429, 430, 447, 448, 456 through 460, 467 through 470, 
479, 485 through 487, 489, 501, 510, 520, 541, 560, 568, 584 through 590, 592 through 594, 598, 
601, 602, 608, 664, 665, 667, 669, 673, 674 and 682 through 685. 


History: Laws 2021 (2nd §.S.), ch. 7, § 27. Const., art. IV, § 28, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-28. Senate district twenty-two. 


Senate district twenty-two is composed of Bernalillo county precinct 31; McKinley county pre- 
cincts 9 through 16, 51, 60 through 62 and 71; Rio Arriba county precincts 1 through 4, 21 through 
24 and 35; Sandoval county precincts 7 through 10, 14 through 27, 65, 66, 75, 77 through 79, 91, 95, 
120 through 123 and 135; and San Juan county precincts 14 through 16 and 83. 


History: Laws 2021 (2nd S§.S.), ch. 7, § 28. Const., art. IV, §.23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-29. Senate district twenty-three. 


Senate district twenty-three is composed of Bernalillo county precincts 1, 20 through 22, 24 
through 26, 30, 55, 57, 81, 87, 110, 115, 117, 118, 129, 136, 168, 170, 176, 206 through 210, 217, 227 
through 229, 231, 249, 264, 265, 606, 609, 611, 612, 614 through 616, 626, 631, 632, 643, 650, 652, 
653 and 687. 


History: Laws 2021 (2nd S.S.), ch. 7, § 29. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch..7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 
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2-8F-30. Senate district twenty-four. 


Senate district twenty-four is composed of Santa Fe county precincts 24, 25, 31 through 36, 38, 
39, 41, 42, 49 through 51, 56, 64, 66, 67, 74 through 76, 78, 86,97 through 99, 105, 106, 108, 109, 
116, 133, 185 through 138, 140 through 144, 149, 151, 159, 160, 170, 174, 176, = Kg 179... 2 


History: Laws 2021 (2nd 8.8.), ch. 7, § 30. Gonath art. IV, § 23, was effective March 17, 2029; 90 days 
Effective dates. — Laws 2021 (2nd §.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-31. Senate district twenty-five. 


Senate district twenty-five is composed of Santa Fe county precincts 6 through 11, 13,20 
through 22, 26 through 30, 36, 37, 43 through 48, 52 through 55, 57, 63, 68, 69, 77, 81 through 83, 
90 through 92, 94 through 96, 100 through 104, 117, 119 through 124, 127; 129 through 182; wit 
146, 147, 152, 153, 155, 158, 161 abi 165, 169, 171 through 173 and 177. 


History: Laws 2021 (2nd §.8.), ch. 7, § 31. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-32. Senate district twenty-six. 


Senate district twenty-six is composed of Bernalillo county precincts 23, 27 through 29, 33 
through 40, 46 through 48, 61, 62, 70, 119, 120, 134, 156 through 160, 167, 169, 178, 189, 198, He 
233, 234, 263, 394, 399, 599, 607, 617, 618, 622, 633 and 639. 


History: Laws 2021 (2nd §.S8.), ch. 7, § 32. Const., art. IV, § 23, was effective March 17, 2022) 90 days 
Effective dates. — Laws 2021 (2nd §.8.), ch..7. con- after adjournment of. the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-33. Senate district twenty-seven. 


Senate district twenty-seven is composed of Chaves county precincts 1 through 13, 17, 18, 20 
through 22, 40, 41 and 43 through 46; Curry county precincts 5, 28 through 31, 33 and 36; De'Baca 
county; Lea county precincts 2 and 3; and Roosevelt pea) 


. History: Laws 2021 (2nd S.S.), ch. 7; § 33. Const., art. IV, § 23, was effective March 17, 2022, 90. sige 
Effective dates. — Laws 2021 (2nd S.S,), ch. 7 con- after adjournment of the lagislartee, 


tained no effective date provision, but, pursuant to N.M. n 


2-8F-34. Senate district twenty-eight. 


Senate district twenty-eight is composed of Grant county precincts 7 through 9, 11 through 34 
and 36 through 39; Hidalgo county precincts 1 aes 3, 5 and 6; and Luna county gaeens 1 and 
3 through 17. 


History: Laws 2021 (2nd S.S.), ch. 7, § 34. Const., art. IV, § 23, was effective March 17, 2022, 90 pa 
Effective dates. — Laws 2021 (2nd S,S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant toN.M. 


2-8F-35. Senate district twenty-nine. 


Senate district twenty-nine is composed of Socorro county precincts 1 through 3,7 through 10, 
16 through 23, 25 and 27; and Valencia county precincts 2, 4 through 6, 8 through 11, 14, 15, 18 
through 22, 25, 26, 29, 31 through 36, 40, 43, 45, 46, 48, 51, 53, 57 through 68 and 66. 
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History: Laws 2021 (2nd S.S.), ch. 7, § 35. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


0.8F- 36. Senate district thirty. 


Senate district thirty i is composed of Bernalillo county precincts 58, 88, 93 and 250; Cibola county 
precincts 1 through 3, 9; 17 through 25, 27 and 29; McKinley county precincts 27, 29, 30 and 66; 
Socorro county precincts 15 and 24; and Valencia county precincts 1, 3, 7, 12; 18, 17, 28, 27, 37, 39, 
41, 42, 44, 52, 54, 55, 64 and 65. 


History: Laws 2021 (2nd §.S.), ch. 7, § 36. Const., art. IV, § 23, was effective March'17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-37. Senate district thirty-one. 


Senate district thirty-one is composed of Dona Ana county precincts 11 through 138, 15, 74 
through 76, 80, 81, 97,104, 114, 120, 152, 157 through 170, 188 and 189; and Otero county pre- 
cincts 1 and 41 through 45. 


History: Laws 2021 (2nd S.S.), ch. 7, § 87. ‘Const., art. IV, § 23, was effective March 17, 2022,90 days 
Effective dates. — Laws 2021 (2nd S:S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N,M. 


2-8F-38. Senate district thirty-two. 


Senate district thirty-two is composed of Chaves county precincts 14 through 16, 23 through 25, 
31 through 35, 42, 51, 52, 61 through 64, 71 through 74, 81 through 85, 90 through 95, 101 through 
104 and 106; and Eddy county precincts 1 through 4, 8, 22, 31, 41, 43 and 53. 


History: Laws 2021 (2nd S.S.), ch. 7, § 38. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-39. Senate district thirty-three. 


Senate district thirty-three is composed of Chaves county precincts 36 and 105; Lincoln county; 
and Otero county precincts 10 through 14, 22 through 33, 37 through 40, 51 through 54, 56, 64 
and 65. 


History: Laws 2021 (2nd S.S.), ch. 7, § 39. Const., art. IV, § 23, was effective March ill 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch, 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-40. Senate district thirty-four. | 


Senate district thirty-four is composed of Eddy county precincts 6, 7,13 through 18, 21, 23, 25, 
26, 29, 30, 34, 35, 38 and 40; and Otero county precincts 2 through 9, 15 through 21, 34 through 36, 
46 beeen 50, 55, 57 through 63 and 66. 


History: Laws 2021 (2nd S.S.), ch. 7, § 40. Const., art. IV, § 23, was effective March-17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N,M. 
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2-8F-41. Senate district thirty-five. 


Senate district thirty-five is composed of Catron county; Dona Ana county precincts 3, 5, 21, 62, 
64 through 66, 100, 105, 107, 118, 119, 121, 122, 128, 129, 132, 134, 171 through 175, 182 and 185; 
Grant county precincts 1 through 6, 10 and 35; Hidalgo county precinct 4; Luna county precincts 2 
and 18; Sierra county; and Socorro county precincts 4 through 6, 11 through 14 and 26. 


History: Laws 2021 (2nd S.S.), ch. 7, § 41. Const., art. IV, § 23, was effective March 17, 2022, 90 rie 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-42. Senate district thirty-six. 


Senate district thirty-six is composed of Dona Ana county precincts 1, 2, 4, 20, 22, 24, 25, 29, 30, 
32, 33, 35, 36, 41 through 44, 48, 60, 61, 63, 83 through 90, 92 through 95, 99, 109, 111, 115, 123 
through 127, 135, 136, 177, 179, 183 and 190. 


History: Laws 2021 (2nd S.S.), ch. 7, § 42. Const., art. IV, § 28, was effective March 17, 2022, 90 days 
Effective dates. —. Laws 2021 (2nd S\S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-43. Senate district thirty-seven. 


Senate district thirty-seven is composed of Dona Ana county precincts 6, 26 through 28, 34, 45 
through 47, 50 through 52, 59, 67 through 73, 77, 91, 102, 103, 106, 110, 112, 118, 116, 117, 1380, 
131, 133, 187 through 144, 149, 153, 176, 178, 180, 181 and 186. 


History: Laws 2021 (2nd S.S.), ch. 7, § 48. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature, 
tained no effective date provision, but, pursuant to N.M. 


2-8F-44, Senate district thirty-eight. 


Senate district thirty-eight is composed of Dona Ana county precincts. 7 through 10, 14, 16 
through 19, 23, 31, 37 through 40, 49, 53 through 58, 78, 79, 82, 96, 98, 101, 108, 145 through 148, 
150, 151, 154 through 156, 184 and 187. 


History: Laws 2021 (2nd S.S.), ch. 7, § 44. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. } 


2-8F-45. Senate district thirty-nine. 


Senate district thirty-nine is composed of San Miguel county precincts 13, 18, 20, 22 caeoaee 24 
and 31; Santa Fe county precincts 12, 14, 17, 62, 65, 70 through 72, 80, 88, 89, 93, 107, 110 through 
114, 126, 134, 145, 150, 154, 166 through 168 and 175; Torrance county precincts 1 through 4, 7 
through 12, 14 and 16; and Valencia county precincts 16, 24, 28, 30, 38, 47, 49, 50 and 56. 


History: Laws 2021 (2nd S.S.), ch. 7, § 45. Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-46. Senate district forty. 


Senate district forty is composed of Sandoval county precincts 34, 37, 39, AT, 50, 58, 60, 61, 63, 67 
through 71, 80, 82 through 85, 100, 101, 103, 104, 109 through 111, 115, 116, 118, 124 through 127, 
134, 136, 137, 142 through 146, 149, 150, 152, 155 and 156. 
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History: Laws 2021 (2nd S§.S.), ch. 7, § 46. - \ Const., art. IV, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-47. Senate district forty-one. 


Senate district forty-one is composed of Eddy county precincts 9 through 11, 32, 383, 44 and 49 
through 52; and Lea county precincts 8, 9, 11, 12, 14 through 17, 31, 32, 34 through 36, 50 through 
55, 58, 59, 61, 62 and 71 through 74. 


History: Laws 2021 (2nd S.S.), ch. 7,§.47.._;. Const., art. IV, §-28, was.effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. 


2-8F-48. Senate district forty-two. 


Senate district forty-two is composed of Chaves county precinct AT: Eddy county precincts 5, 12, 
19, 20, 24, 27, 28, 36,37, 39, 42, 45 pane 48 and 54; and.Lea cea precincts 10,13, 18 through 
30,33, 37 tocongh 44, 56 ane BF 


History: Laws 2021 (2nd 8.8.), oh. 7, § 48. Const., art, Iv, § 23, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con-~° _ after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M.. : vee 


2-8F-49, Election of senators... 


Senators shall be elected from the districts described i in the 2021 Senate Redistricting Act at the 
2024 and subsequent general elections. 


History: Laws 2021 (2nd §.S.), ch. 7, § 49. . Const., art. IV, § 28, was effective March 17, 2022, 90 days 
Effective dates. — Laws 2021 (2nd S.S.), ch. 7 con- after adjournment of the legislature. 
tained no effective date provision, but, pursuant to N.M. aid 


ARTICLE 9 
Sessions 


Sec, 
2-9-1. Regular sessions; designation. 


2-9-1. Regular sessions; designation. 


The-regular session of the legislature convening in January, 1966, shall be designated as the 
"second session of the twenty-seventh legislature." Thereafter, the regular session of the legisla- 
ture convening in the year immediately following every general election shall be designated as the 
"first session" of the next consecutively numbered legislature, and the regular session convening 
in the even-numbered year next following such session shall be designated as the "second session" 
of that same legislature. 


History: 1953 vig ., § 2-10-1, enacted by Laws Power of legislature or branch thereof as to time of as- 
1966, ch.1, § 1. sembly and length of session, 56 A.L.R. 721. 
Power of executive to sign bill, after adjournment,. or 
ANNOTATIONS during recess of legislature, 64 A.L.R. 1468. 
Am. Jur. 2d, A.L.R. and. C.J.S..references. — 72 Am. 81A CJ.S. States § 48. 


Jur. 2d States, Territories, and Dependencies § 43. 
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ARTICLE 10 


Legislative Education Study Committee 


Sec. Sec. 
2-10-1. Creation of committee; members; number; ap- 2-10-3. Duties of the committee. 

pointment; term of office. 2-10-4. Compensation of members of the committee; staff 
2-10-2, Director of the legislative education hia com- travel. 

mittee staff. 2-10-5. Expenditure of funds. 


2-10-1. Creation of committee; members; number; appointment; term of 
office. 


A permanent joint interim committee of the legislature to be called the "legislative education 
study committee" is created. The committee shall be composed of ten members, four from the sen- 
ate and six from the house. The house education committee and the senate education committee 
shall be represented. The committee members shall be appointed for two-year terms which shall 
expire on the first day of each odd-year session. The term of any member shall terminate when such 
member ceases to be a member of the legislature. Members shall be’ appointed-by the committees’ 
committee of the senate or, if the appointment is made in the interim, by the president pro tempore 
after consultation with and agreement of a majority of the members of the committees' committee, 
and the speaker of the house of representatives; provided, however, minority members shall be 
appointed by the speaker only from recommendations made by the minority floor leader although 
the speaker shall retain the right to reject any such recommendations. Vacancies on the committee 
shall be filled for the unexpired term by the respective appointing authority which makes the origi- 
nal appointments and subject to the same recommendations, provided that members shall be ap- 
pointed from the respective houses, parties and committees, so as to maintain the same number of 
house and senate members and the same representation of standing committees as provided in the 
original appointments. Each of the two parties having the largest number of members in the legis- 
lature shall be represented on the committee in proportion to the membership of each such party in 
each house; provided that in the computation, major fractions shall be counted as whole numbers, 
and in no event shall either of the two major parties have less than one member from each house. 

The officers shall be appointed for terms coterminous.with their membership on the commit- 
tee. Each office shall be alternated between the respective houses each two years. For the terms 
beginning in 1979, the chairman shall be a house member and the vice chairman, if any, shall be a 
senate member. The appointing authority of each house shall exercise its appointing authority by 
naming the chairman or vice chairman respectively on this alternating basis. 

No action shall be taken by the committee if a majority of the total membership from either 
house on the committee rejects such action. 


History: 1953 Comp., § 2-11-6, enacted by Laws : ANNOTATIONS © 
1971, ch. 28 1; 21,5 31 ,ch. 934. 
(ae S ET di TOTS, oh Al 8 184 1279, cb. 2674 2} Am. Jur, 2d,-A.L.R. and C.J.S. references, — 72 Am. 


Jur, 2d States, Territories, and Dependencies §§ 51 to 54. 
‘B81A C.J.S. States § 55, 


2-10-2. Director of the legislative education study committee:staff.” 


The position of "director of the legislative education study committee staff" is created. The direc- 
tor shall be hired by the committee and shall serve at its pleasure. The director shall be provided 
with the necessary office space, supplies, equipment and assistants by the committee. His salary 
shall be set by the committee. 


History: 1953 Comp., § 2-11-7, enacted by Laws ANNOTATIONS 


1971, ch, 287, § 2; 1979, ch. 267, § 2; 1982, ch. 97, § 1. } EAT, Ake ae 
This section is not continuing appropriation; a 


further, specific appropriation is necessary to authorize 
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2-10-3 LOBBYIST REGULATION 2-10-5 


payment of public funds to pay for staff and other nec- allowed by N.M. Const., art. IV, § 30. 1985 Op. Att'y Gen. 
essary support for interim activities of the legislature as No. 85-02. 


2-10-83. Duties of the committee. 


The committee shall: 

A. direct the director in his work for the committee; 

B. conduct a continuing study of all education in New Mexico, the laws governing such educa- 
tion and the policies and costs of the New Mexico educational system provided that such studies 
shall not duplicate studies conducted by the board of educational finance, nor shall such studies, 
related to higher education, deal with any subject other than the training of certified teaching per- 
sonnel in post-secondary institutions; 

C. recommend changes in laws relating to education, if any are deemed desirable, and draft 
and present to the legislature any legislation necessary; and 

D. make a full report of its findings and recommendations for the consideration of each odd- 
year session on or before the tenth day thereof, and may make additional reports as it deems 
necessary. 


History: 1953 Comp., § 2-11-8, enacted by Laws Cross references. — For financing of state educa- 
1971, ch. 287, § 3; 1979, ch. 267, § 3. tional institutions, see 6-17-1 NMSA 1978 et seq, 


2-10-4. Compensation of members of the committee; staff travel. 


The members of the committee shall receive reimbursement for expenses for attending meet- 
ings or traveling in connection with their duties in the same manner and under the same policies 
as the legislative council. The director and his assistants shall be reimbursed for their travel ex- 
ieing in the same»manner and amount as other state employees. 


History: 1953 Comp., § 2-11-9, enacted - Laws For provisions of the Per Diem and Mileage Act, see 10- 
1971, ch, 287, § 4; 1979, ch. 267, § 4. 8-1 NMSA 1978 et seq. 

Cross references. — For per diem and mileage pay- 
ments to members, officers and employees of the legisla- ANNOTATIONS 
tive branch for out-of-state travel on business of interim Legislature intended 2-1-9 NMSA 1978 to govern 


committees, see 2-1-9 NMSA 1978. certain reimbursements to members of the legislative 


For constitutional limitations on per diem and mileage education study committee, the legislative council and 
payments to members of the legislature, see N.M. Const., the legislative finance committee. 1979 Op. Att'y Gen. 
art: TV, 8/10, No. 79-40. 


2-10-5. Expenditure of funds. 


Payments from funds appropriated for the use of the legislative education study committee shall 
be made on vouchers signed by the chairman or his designee subject to committee approval. 


History: 1953 Comp., § 2-11-10, enacted by Laws 
1971, ch, 287, § 5; 1979, ch. 267, § 5; 1982, ch. 97, § 2. 


ARTICLE 11 


° e 
Lobbyist Regulation 

Sec. : Sec. 
2-11-1. Short title. — SE 2-11-6. Expenditure report to be filed; contents; report- 
2-11-2. Definitions. ing periods, 
2-11-3, Registration statement to be filed; contents; mod- 2-11-7, Registration and expenditure report; preserva- 

ification to statement. tion as public record; online reports. 
2-11-4. Recompiled, 2-11-8. Contingent fees prohibited in lobbying the legis- 
2-11-5. Other powers and duties of attorney general not lative branch of state government. 

limited or restricted. 
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2-11-1 LEGISLATIVE BRANCH 2-11-2 


Sec. Sec. ts 
2-11-8.1. Restrictions on campaign activities and contri- 2-11-8.3.. State ethics commission; putiadictiont 

butions. 2-11-9. Penalties. 
2-11-8,2. Compliance with act; enforcement of act; civil 2-11-10. Rulemaking authority. 

penalties. on renee - 


2-11-1. Short title. 
Chapter 2, Article 11 NMSA 1978 may be cited as the "Lobbyist Regulation Act". 


History: 1953 Comp., § 2-13-1, enacted by Laws '. Validity and construction of state and municipal enact- 
1977, ch. 261, § 1; 1998, ch. 46, § 18. ments regulating lobbying, 42 A.L.R.3d 1046.00 5 
The 1993 amendment, effective July 1, 1993, substi- 82 C.J.S. Statutes § 7. 
tuted "Chapter 2, Article 11 NMSA 1978" for "This act". , 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur. 2d Lobbying §§ 7, 12 to 14. 


2-11-2. Definitions. 


As used in the Lobbyist Regulation Act: 7 

A. "compensation" means any money, per diem, salary, fee or portion thereof or the ecpinrelent 
in services rendered or in-kind contributions received or to be received in return for lobbying ser- 
vices performed or to be performed; 

B. “expenditure” means a payment, transfer or distribution or obligation or promise to pay, 
transfer or distribute any money or other thing of value but does not include a lobbyist's own 
personal living expenses and the expenses incidental to establishing and maintaining an office 
in connection with lobbying activities or compensation paid to.a lobbyist by a lobbyist'’s employer; 

C. "legislative committee" means a committee created eas the legislature, sip lew interim and 
standing committees of the legislature; 

D. "lobbying" means attempting to influence: 

(1) a decision related to any matter to be considered or being considered by the legislative 
branch of state government or any legislative committee or any legislative matter requiring action 
by the governor or awaiting action by the governor; or 

(2) an official action; : 

E. "lobbyist" means any individual who is compensated for the specific purpose of lobbying; i is 
designated by an interest group or organization to represent it on a substantial or regular basis for 
the purpose of lobbying; or in the course of his employment is engaged in lobbying on a spbapantial 
or regular basis. "Lobbyist" does not include: 

(1) an individual who appears on his own behalf in connection with legislation or an of- 
ficial action; 

(2) any elected or appointed officer of the state or its political subdivisions or an Indian 
tribe or pueblo acting in his official capacity; 

(3) an employee of the state or its political subdivisions, specifically designated by an 
elected or appointed officer of the state or its political subdivision, who appears before a legisla- 
tive committee or in a rulemaking proceeding only to explain the effect of legislation or a rule 
on his agency or political subdivision, provided the elected or appointed officer of the state or 
its political subdivision keeps for public inspection, and files with the secretary of state, such 
designation; 

(4) any designated member of the staff of an elected state official, provided the elected 
state official keeps for public inspection and files with the secretary of state such designation; 

(5) a member of the legislature, the staff of any member of the legislature or the staff of 
any legislative committee when addressing legislation; 
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(6) ‘any witness called by a legislative committee or administrative agency to appear be- 
fore that legislative committee or agency in connection with legislation or an official action; 

(7) an individual who provides only oral or written public testimony in connection with a 
legislative committee or in a rulemaking proceeding and whose name and the interest on behalf of 
which he testifies have been clearly and publicly identified; or 

+ (8) a publisher, owner or employee of the print media, radio or éélevisiots; while gather- 
ing or disseminating n news or editorial comment to the general public in the ordinary course 
of business; 

oF. "lobbyist's arhiplawart means the person whee interests are being Repemenhad and by whom 
a lobbyist is directly or indirectly retained, compensated or employed; 

G.. "official action" means the action.or nonaction of a state official or state agency, board or 
commission acting in a rulemaking proceeding; 

H.. "person" means:an individual, partnership, association, committee, federal, state or local 
governmental entity or agency, however constituted, public or private corporation or any other 
organization or group of persons who are voluntarily acting in concert; 

I, + "political contribution" means a gift, subscription, loan, advance or deposit of any money 
or other thing)of value, including the estimated value of .an in-kind contribution, that is made or 
received for the purpose of influencing a primary, general or statewide election, including a consti- 
tutional or other question submitted to the voters, or for the purpose of paying a debt incurred in 
any such election; 

J. “prescribed form" means a sited prepared atid prescribed by the aieretary of shins 

K. "rulemaking proceeding" means a formal process conducted by a state agency, board or com- 
mission for the purpose of adopting a rule, regulation, standard, policy or other requirement of 
general applicability and does not include adjudicatory proceedings; and , 

L. "state public officer" means a person holding a statewide office provided for in the constitu- 
tion of New Mexico. te A ani 


History: 1953 Comp., § 2-13-2, enacted by Laws 
1977, ch. 261, § 2; 1985, ch. 16, § 1; 1993, ch. 46, § 19; 
1994, ch. 85, § 1. 

The 1994 amendment, effective May 18, 1994, in Sub- 
section E, in the introductory paragraph, inserted "the 
specific purpose’, "or organization", "on a substantial or 
regular basis", and "'Lobbyist' does not include", and -re- 


Paragraphs (1), (8), (4), (7), and (8), and deleting former 
Subparagraph (3)(d) relating to individuals who appear 
before a legislative committee to testify; and made stylis- 
tic changes throughout the section. 

The 1993 amendment, effective July 1, 1993, rewrote 
this section to the extent that a detailed comparison is im- 
practicable. 


designated the paragraphs and subparagraphs, adding 


2-11-3. Registration statement to be filed; contents; modification to 
statement. 


A. In the. HBALR of January prior to each regular session or before any service covered by the 
Lobbyist Regulation Act commences, any individual who is initially employed or retained as a 
lobbyist shall register with the secretary of state by paying an annual filing fee of fifty dollars 
($50.00) for each of the lobbyist's employers and by filing a single registration statement under 
oath in an electronic format as prescribed by the secretary of state that states: 

(1). the lobbyist's full name, permanent business address and business address while lob- 
bying; and 
(2) the name and address of each of the lobbyist's employers. 

B. No registration. fee shall be required of individuals receiving only reimbursement of per- 
sonal expenses and no other compensation or salary for lobbying. Except as required by Subsec- 
tion D of Section 2-11-6 NMSA 1978, no expenditure report shall be required if the lobbyist antici- 
pates making or incurring and makes or.incurs no expenditures or political contributions under 
Section 2-11-6 NMSA 1978. The lobbyist shall indicate in the lobbyist's registration statement 
whether those circumstances apply to the lobbyist. 

C.. Upon receipt of the online registration and payment, the secretary of state shall publish the 
registration information on the secretary of state's lobbying disclosure website. 
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D. For each employer listed in Paragraph = of Subsection A of this section, the lobbyist shall 

file the following information: 

(1) a full disclosure of the sources of funds used for lobbying; 

(2) an affirmation from each of the lobbyist's employers authorizing the lobbyist to lobby 
on the employer's behalf; 

(3) a brief description of the matters in reference to which the service is to be rendered; 
and . 
(4) the name and address of the person, if other than the lobbyist or the lobbyist's em- 
ployer, who will have custody of the accounts, bills, receipts; books, papers and documents required 
to be kept under the provisions of the Lobbyist Regulation Act. 

E.. For each succeeding year that an individual is employed or retained as a lobbyist by the 
same employer, and for whom all the information disclosed in the initial registration statement 
remains substantially the same, the lobbyist shall file a simple annual registration renewal in 
January and pay the fifty-dollar ($50.00) filing fee for each of the lobbyist's pre gece together 
with a short, abbreviated prescribed form for renewal. 

F. Whenever there is a modification of the facts required to be set forth by this section or there 
is a termination of the lobbyist's employment as a lobbyist before the end of the calendar year, the 
lobbyist shall notify the secretary of state using the electronic registration system within one week 
of such occurrence and shall furnish full information concerning the modification or termination. 


If the lobbyist's employment terminates at the end of a calendar year, no separate termination 


need be reported. 


History: 1953 Comp., § 2-13-3, enacted by Laws 
1977, ch. 261, § 3; 1985, ch. 16, § 2; 1993, ch. 46, § 20; 
2015, ch, 56, § 1; 2016, ch. 13, § 2. 


The 2016 amendment, effective December 15, 2017, : 


established an electronic registration system for lobby- 
ists; in Subsection A, in the introductory paragraph, af- 
ter "statement under oath", deleted "on a prescribed form 
showing" and added "in an electronic format as prescribed 
by the secretary of state that states"; in Subsection B, after 
"salary for lobbying.", deleted "No expenditure statement 
required by" and added "Except as required by Subsec- 
tion D of", and after the first occurrence of "2-11-6 NMSA 
1978," added "no expenditure report"; in Subsection C, 
deleted "No more than five days after a registration is 
filed" and added "Upon receipt of the online registration 
and payment", after "publish the registration", deleted 
"statement" and added "information"; in Subsection D, 


Paragraph (2), deleted "a written statement" and added - 


"an affirmation"; and in Subsection F, after "secretary of 
state", added "using the electronic registration system", 
after "within one", deleted "month" and added "week", af- 
ter "termination" deleted "report", and after "need to be", 
deleted "filed" and added "reported". 


2-11-4. Recompiled. 


Recompilations. — Laws 1993, ch. 46, § 24 recompiled 
and amended 2-11-4 NMSA 1978, relating to enforcement 


The 2015 amendment, effective June 19, 2015, in- 


, creased the lobbyist registration and renewal filing fees 


and required the secretary of state to publish lobbyist reg- 
istration statements online; in the introductory sentence 
of Subsection A, after "fee of", deleted "twenty-five dollars 
($25.00)" and added "fifty dollars ($50.00)"; in Subsection 
B, after "indicate in", deleted "his" and added "the lobby- 
ist's", and after "apply to", deleted "him" and added "the 
lobbyist"; added Subsection C and redesignated the suc- 
ceeding subsections accordingly, in Subsection D, Para- 
graph (4), after ' ‘lobbyist or", deleted "his" and added 
"the lobbyist's"; and in Subsection E, after "pay the", de- 
leted "twenty-five- dollar ($25.00)" and added "fifty-dollar 
($50.00)". 

The 1993 amendment, effective July 1, 1993, rewrote 
this section to the extent that a detailed comparison is im- 


practicable. 


ANNOTATIONS 


Special session. — A lobbyist registered during the 
regular session of the legislature must again register if 
a special session is called. 1987 Op, Att'y i No, Pe 12 


(issued prior to 1993 amendment), 


of the Lobbyist Regulation Act, as 2-11- gi 2 NMSA 1978, 
effective July 1, 1993. 


2-11-5. Other powers and duties of attorney general not limited or 


restricted. 


The powers and duties of the attorney general pursuant to the Lobbyist Regulation Act shall not 
be construed to limit or restrict the exercise of his power or the performance of his duties. 


History: 1953 Comp., § 2-13-5, enacted by Laws | 


1977, ch. 261, § 5. 


Cross references. — For general duties of attorney 
general, see 8-5-2 NMSA 1978. 
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2-11-6. Expenditure report to be filed; contents; reporting periods. 


A. Each lobbyist who receives compensation or lobbyist's employer who makes or incurs ex- 
penditures or makes political contributions for the benefit of or in-opposition to a‘state legislator 
or candidate for the state legislature, a state, public officer or candidate for state public office, a 
board or commission member or state employee who is involved in an official action affecting the 
lobbyist's employer or.in support of or in opposition to a ballot issue or pending legislation or of- 
ficial action shall file an expenditure report with the secretary of state using an electronic report- 
ing system approved by the secretary of state in accordance with Section 2-11-7 NMSA 1978. The 
expenditure'report shall include a sworn statement that sets forth: 

(1) the cumulative total of.all individual expenditures of less than one hundred dollars 
($100) made or incurred by the employer or lobbyist during the covered Peporbine Retire sepa- 
rated into the following categories: 

(a) meals and beverages; 
_ (b). , other entertainment expentiduress and 
(c) -other.expenditures; 

(2) each individual expenditure of one hundred dollars ($100) or more made or incurred by 
the employer or lobbyist during the covered reporting period, indicating the amount spent and a 
description of the expenditure. The list shall be separated into the following categories: 

.. (a) meals and beverages; 
(b) other entertainment expenditures; and 
(ce) other expenditures; 

(3) each political contribution made, and whether the contribution is from the lobbyist's 
employer or the lobbyist on the lobbyist's own behalf, identified by amount, date and name of the 
candidate or ballot issue supported or opposed; and 

(4) the names, addresses, employers and occupations of other ag arated and the amounts 
of their separate political contributions if the lobbyist or lobbyist's employer delivers directly or 
indirectly separate contributions from those contributors to a candidate, a campaign committee or 
anyone authorized by a candidate to receive funds on the candidate's behalf. 

B. The expenditure report shall be filed electronically and shall be electronically authenti- 
cated by the lobbyist or the lobbyist's employer using an electronic signature as prescribed by 
the secretary of state in conformance with the Electronic Authentication of Documents Act [14- 
15-1 through 14-15-6 NMSA 1978] and the Uniform Electronic Transactions Act [Chapter 14, 
* Article 16 NMSA 1978]. For the purposes of the Lobbyist Regulation Act, a report that is elec- 
tronically authenticated in accordance with the provisions of this subsection shall be deemed to 
have been subscribed and sworn to by the lobbyist or the lobbyist's employer that is required to 
file the report. 

C. In identifying expenditures pursuant’ to the provisions of Paragraphs (1) and (2) of Sub- 
section A of this section, in the case of special events, including parties, dinners, athletic events, 
entertainment and other functions, to which all members of the legislature, to which all members 
of either house or any legislative committee or to which all members of a board or commission are 
invited, expenses need not be allocated to each individual who attended, but the date, location, 
name of the body invited and total expenses incurred shall be reported. 

‘D. A lobbyist who accepts compensation for lobbying but does not incur expenditures or make 
political contributions during a reporting period may file a statement of no activity in lieu of a full 
report for that period in accordance with the reporting schedule in Subsection E of this section. 

E. The reports required pursuant to the provisions of the Lobbyist Regulation Act shall be 
filed: ; 

(1) no later than-January 15 for all expenditures and. political contributions made or in- 
curred during the preceding year and not previously reported; 

(2) within forty-eight hours for each separate expenditure made or incurred during a leg- 
islative session that was for five hundred dollars ($500) or more; 

(83) no later than the first Wednesday after the first Monday in May for all expenditures 
and political contributions made or incurred through the first Monday in May of the current year 
and not previously reported; and 
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(4) no later than the first Wednesday after the first Monday in October for all expenditures 
and political contributions made or incurred through the first Monday in October of the current 
year and not previously reported. 

F. A lobbyist's personal living expenses and the expenses incidental to establishing and main- 
taining an office in connection with lobbying activities ¢ or compensation paid toa man by a lob- 
byist's employer need not be reported. 

G. A lobbyist or lobbyist's employer shall obtain and preserve all records, accounts, bills, re- 
ceipts, books, papers and documents necessary to substantiate the financial statements required 
to be made under the Lobbyist Regulation Act for a period of two years from the date of filing of 
the report containing such items. When the lobbyist is required under the terms of the lobbyist's 
employment to turn over any such records to the lobbyist's' employer, responsibility for the pres- 
ervation of them as required by this section and the filing of reports required by this section shall 
rest with the employer. Such records shall be made available to the secretary of state or attorney 
general upon written request. 

H. A lobbyist's employer who also engages in lobbying shall also comply with the provisions of 
this section. A lobbyist and the lobbyist's employer shall coordinate their reporting to ensure that 
the contributions and expenditures that each have reported are not duplicative. 

I. An organization of two or more persons, including an individual who makes any repre- 
sentation as being an organization, that within one calendar year expends funds in excess of 
two thousand five hundred dollars ($2,500) not otherwise reported under the Lobbyist Regula- 
tion Act to conduct an advertising campaign for the purpose of lobbying shall register with the 
secretary of state within forty-eight hours after expending two thousand five hundred dollars 
($2,500). Such registration shall indicate the name of the organization and the names, addresses 
and occupations of any of its principals, organizers or officers and shall include the name of any 
lobbyist or lobbyist's employer who is a member of the organization. Within fifteen days after a 
legislative session, the organization shall report the contributions, pledges to contribute, expen- 
ditures and commitments to expend for the advertising campaign for the purpose of lobbying, 
including the names, addresses, employers and occupations of the contributors, to the secretary 
of state on a prescribed form. 


History: 1953 Comp., § 2-13-6, enacted by Laws hundred dollars ($500) in the aggregate for each elec- 


1977, ch. 261, § 6; 1985, ch. 16, § 3; 1993, ch. 46, § 21; tion"; in Subsection B, deleted "If", after "expenditure 
1994, ch. 84, § 2; 1995, ch. 153, § 20; 1997, ch. 112, § 6; report", deleted."is" and added "shall be", and after "filed 
2005, ch. 330, § 1; 2015, ch. 56, § 2; 2016, ch. 13, § 3; electronically", deleted "the report" and ‘added ' 'and"; in 
2019, ch. 35, § 1. _ Subsection C, after "Subsection A of this section", de- 
The 2019 amendment, effective July 1, 2019, changed leted "any individual expenditure that is more than the 
lobbyist reporting requirements by requiring cumulative threshold level established in the Internal Revenue Code 
reporting of expenses incurred under $100; in Subsection of 1986, as amended, that must be reported separately to 
A, added a new Paragraph A(1) and redesignated former claim a business expense deduction, as published by the 
Paragraphs A(1) through A(3) as Paragraphs A(2) through secretary of state, shall be identified by amount, date, 
A(4), respectively, and in Paragraph A(2), after "each", purpose, type of expenditure and name of the person who 
added "individual"; in Subsection C, after "(1)", added received or was benefited by the expenditure; provided"; 
"and (2)"; and in Subsection E, in Paragraphs K(1), (8) and - added new Subsection D and redesignated the succeed- 
(4), deleted "by 11:59 p.m..on" and added "no later than". ing subsections accordingly; in Subsection. E, Paragraph 
The 2016 amendment, effective July 1, 2016, estab- (1), after "by", added "11:59 p.m. on", in Paragraph (2), 
lished additional reporting requirements for lobbyists; in after the semicolon, deleted "and", in Paragraph (3), af- 
Subsection A, in the introductory paragraph, after "Each ter "by", deleted "May 1" and added“‘11:59 p.m. on the 
lobbyist", added "who receives compensation", after "ex- first Wednesday after the first Monday in May", after "in- 
penditures or", added "makes", after the first occurrence curred through", deleted "April 25" and added "the first 
of "secretary of state", deleted "on a prescribed form or Monday in May", and after the semicolon, added "and", 
in an electronic format" and added "using an electronic and added new Paragraph (4); in Subsection H, added 
reporting system", and after the second occurrence of the second sentence; and in Subsection I, in the third 
"secretary of state", deleted "and published by the sec- sentence, after "addresses", added "employers". 
retary of state", in Paragraph (1), after the paragraph The 2015 amendment, effective June 19, 2015, 
designation, deleted "the cumulative total of the expen- amended the reporting requirements for each lobbyist 
ditures" and added "each expenditure of one hundred and lobbyist's employer; in the introductory paragraph of 
dollars ($100.00) or more", deleted Subparagraph (c) Subsection A, after the second occurrence of "secretary of 
and redesignated the succeeding subparagraph accord- state", added "and published by the secretary of state in 
ingly, in Paragraph (2), after "contribution made", added accordance with Section 2-11-7 NMSA 1978"; in Subsec- 
"and whether the contribution is from the lobbyist's tion A, Paragraph (1), after "incurred", deleted "separated 
employer or the lobbyist on the lobbyist's own behalf", into categories that identify the total separate amounts 
in Paragraph (3), after "addresses", added "employers", spent on" and added "by the employer or lobbyist dur- 
and after "those contributors", deleted "in excess of five ing the covered reporting period indicating the amount 
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spent and a description of the expenditure. The list shall "semiannually" following "filed" and rewrote Paragraphs 

be separated into the following categories"; in Subsection (1), (2), and (8); in Subsection F, added "records" follow- 

G, deleted "Any" and added "A", after "provisions of", de- ing "preserve all" and substituted "report" for "statement" 

leted "the Lobbyist Regulation Act" and added "this sec- near the end of the first sentence; and in Subsection H, 

tion"; and in Subsection H, after "individual who", deleted deleted "and expenditures" following "contributors" and 

"holds himself out" and added "makes any representa- made a minor stylistic change. 

tion", and after"as" added "being". The 1994 amendment, effective May 18,1994, in Sub- 
The 2005 amendment, effective June 17, 2005, deleted section A, deleted "a ballot issue or" following "public of- 

the former provision in Subsection B, which provided that fice," and inserted "or in support of or in opposition to a 

the report shall be subscribed and sworn to in an inde- ballot issue or pending legislation or official action" near 

pendent affidavit that shall be delivered to the secretary the end of the introductory paragraph; and added Para- 

of state within forty-eight hours after the expenditure graph A(3) and Subsection G. 

report is electronically filed, and also provided that the The 1993 amendment, effective July 1, 1993, rewrote 

report shall be electronically authenticated using an elec- this section to the extent that a detailed comparison is im- 

tronic signature and that a report that is electronically practicable, 

authenticated shall be deemed to have been subscribed ore 

and sworn to by the lobbyist or lobbyist's employer. ANNOTATIONS 


The 1997 amendment, effective June 20, 1997, sub- 
stituted "forty-eight hours" for "ten days after a legisla- 
tive session ends" and made a minor stylistic change in 
Paragraph D(2) and substituted "through April 25 of the 
current year and not previously reported" for "since the 
January filing" in Paragraph D(8). 


Energy company's payment of legislators' ex- 
penses incidental to an educational tour must be 
reported as a lobbyist expenditure, — Payments for 
expenses related to a series of educational programs for 
members of the New Mexico legislature, from an energy 


; company that is proposing to build a nuclear waste stor- 
The 1995 amendment, effective June 16, 1995, sub- age facility in southeastern New Mexico, are required to 


stituted "report" for "statement" in the section heading; be reported by the energy company in a filing with the 


in Subsection A, inserted "an expenditure report" and the secretary of state, because 2-11-6(A) NMSA 1978 requires 
language beginning "or in an" and ending "shall include" each lobbyist's employer who makes or incurs expendi- 
in the introductory language, deleted a provision relating tures for the benefit of a state legislator that is involved 
to dating contributions made by mail in Paragraph (2), in an official action affecting the lobbyist's employer, or in 


and inserted "and the amounts of their Beparate politi- support of or in opposition to pending legislation or official 
cal contributions" following "contr ibutors" in Paragraph action, to file an expenditure report with the secretary of 
(3); added Subsection B and redesignated the remain- state. 2020 Op. Ethies Comm'n No. 2020-03. 

ing subsections accordingly; in Subsection D, deleted 


2-11-7. Registration and aa sepa bisa report; preservation as hele 
record; online reports. 


A. Each registration and expenditure report as required by the Lobbyist Regulation Act shall 
be archived and accessible on the secretary of state's lobbyist disclosure website for a period of at 
least ten years from the date of filing as a public record, open to public inspection at any reason- 
able time. Unless an action or prosecution is pending that requires preserving the report, it may be 
destroyed ten years after the date of filing. 

B. Lobbyist registrations and expenditure reports shall be kept and maintained on the secre- 
tary of state's lobbyist disclosure website and shall be available in searchable and downloadable 
formats. 

C. With respect to the secretary of state's lobbyist disclosure website, all items in the records shall 
be easily searchable, sortable and downloadable by the public to the extent technically practicable. 

D. The secretary of state shall ensure that contributions reported by persons pursuant to the 
Lobbyist Regulation Act are reported in a manner that is nonduplicative and as consistent as 
practicable with the reporting requirements of the Campaign Reporting Act [1-19-25 through 1- 
19-36 NMSA 1978]. To the extent possible, the electronic reporting system used for registration 
and reporting required by the Lobbyist Regulation Act shall be integrated with the electronic re- 
porting system used for compliance with the Campaign Reporting Act. 

HK. Reporting individuals under the Campaign Reporting Act shall receive automatic electronic 
notice of the contributions to them reported by lobbyists and lobbyists' employers within twenty- 
four hours of the filing of each expenditure report. 


History: 1953 Comp., § 2-18-7, enacted by Laws The 2016 amendment, effective December 15, 2017, 
1977, ch. 261,,§ 7; 1998, ch. 46, § 22; 2015, ch. 56, § 3; established additional requirements for the secretary of 
2016, ch, 13, § 4. state in maintaining reporting records, and provided for 

Cross references. — For inspection of public records, automatic electronic notice of contributions to reporting 
see 14-2-1 NMSA 1978 et seq. individuals; in the heading, after "expenditure", deleted 

For the Public Records Act, see Chapter 14, Article 3 "statement" and added "report"; in Subsection A, after 
NMSA 1978. "expenditure", deleted "statement" and added "report"; in 
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Subsection B, after "expenditure", deleted "statements" the catchline, added "online reports"; designated the exist- 
and added: "reports", and after "formats.", deleted "The ing language in the section as Subsection A; in Subsec- 
secretary of state shall update the web site no less than tion A, after "shall be", deleted "preserved by" and added 
monthly throughout the year and as expeditiously as pos- "archived and accessible on", after "secretary of", deleted 
sible ‘when the legislature is in session."; in Subsection "state" and added "state's lobbyist disclosure web site", 
C, deleted "For the purposes of this section,:'accessible! after "period of", deleted "two" and added "at least ten", 
means", after "all; added "items in the", after "records", and after "destroyed", deleted "two" and added "ten"; and 
deleted "are" and added "shall be", and after "download- added Subsections B and C. 
able by the public", added "to the extent technically prac- The 1993 amendment, effective de 1, 1993, substi- 
ticable"; and added new Subsections D and E. tuted "expenditure statement" for "statement of expen- 
The 2015 amendment, effective June 19, 2015, re- ditures" in the section heading and in the first sentence; 
quired lobbyist registration and expenditure statements deleted "lobbyist's" preceding "registration" in the pe 
to be posted online on the secretary of state's web site; in sentence; and added the second sentence,» a 


2-11-8. Contingent fees prohibited in lobbying the legislative branch of 
state government. 


No person shall accept employment as a lobbyist and no lobbyist's ue oak shall employ a lob- 
byist for‘compensation contingent in whole or in part upon the outcome of the lobbying activities 
before the legislative branch of state BONArAent or the approval or Me of any lepisl adacin by the 
governor. 


History: 1958 Comp., § 2-13-8, enacted by Laws moved for summary judgment, arguing that the alleged 
1977, ch. 261, § 8, agreement was unenforceable as in contravention of New 
ry Mexico's, public policy, it was held that although this. sec- 

ANNOTATIONS tion only prohibits contingent fee agreements for lobbying 

Agreement in contravention of state's public before the state legislature or governor, the public policy 
policy against lobbying pursuant to contingent fee expressed in this section by the New Mexico legislature 
agreement. — Where a real estate developer brought voids-the contingency fee agreement for lobbying before 


the county commission at issue here. All agreements 
alleging that the seller breached an agreement under whose object or tendency is to improperly interfere with 
which the developer would assist the seller in securing or influence legislative action are contrary to public policy 
approval of industrial revenue bonds from the county in and void. Midway Leasing, Inc. v. Wagner Equipment Co., 
exchange for a portion of the seller's property tax savings 356 F, Supp.3d 1207 (D. N.M. 2018). 

from those industrial revenue bonds, and where the seller 


an action against the seller of construction equipment, 


2-11-8.1. Restrictions on campaign activities and contributions.. 


A. No lobbyist may serve as a campaign ‘chair, treasurer or fundraising chair for a candidate 
for the legislature or other state office. 

B. Itis unlawful during the prohibited period for any lobbyist or lobbyist's employer to contrib- 
ute to or act as an agent or intermediary for political contributions to or arrange for the making of 
political contributions to the campaign funds of any statewide elected official or legislator or any 
candidate for those offices. 

C. For purposes of this section, "prohibited period" is that period beginning January 1 prior to 
any regular session of the legislature or, in the case of a special session, after the proclamation has 
been issued, and ending on: ae 

(1) the.day the session ends for: 
(a). any statewide elected official or candidate for statewide office except the eoyeTaor 
and 
(b) a legislator or any candidate for the legislature; and 
(2) the twentieth day following the adjournment of the regular or special session for the 
governor or candidate for governor. 


; 


History: 1978 Comp., § 2-11-8.1, enacted by Laws "chairman" and added "chair", and after "legislature or", 
1993, ch. 46, § 23; 1995, ch. 158, § 21; 2016, ch. 138, § 5. deleted "a statewide" and added "other state". ie 
The 2016 amendment, effective July 1, 2016, made The 1995 amendment, effective June 16, 1995, desig- 
gender-neutral amendments and other minor changes nated a portion of Subsection C as Paragraph (2), added 
in language; in Subsection A, after "campaign", deleted "for the governor or candidate for governor" in that para- 
"chairman" and added "chair", after "fundraising", deleted graph, and added Paragraph (1). 
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ANNOTATIONS contributions to candidates for federal office based on the 

, : doctrine of federal preemption and because Section 2-11- 

Contributions to candidates for federal office. 8.1 NMSA.1978 does not regulate contributions to candi- 
— The prohibition against legislative session fund rais- dates for federal office, 2007 Op. Att'y Gen. No,.07-01. 


ing in Section 2-11-8.1 NMSA 1978 does not apply to 


2-11-8.2. Compliance with act; enforcement of act; civil penalties. 


’ A’ The secretary of'state shall advise and seek to educate all persons required to perform du- 
ties pursuant to the Lobbyist Regulation Act of those duties. This includes advising all registered 
lobbyists at least annually of the Lobbyist Regulation Act's deadlines for submitting required re- 
ports. The state ethics commission, in consultation with the secretary of state, shall issue advisory 
opinions, when requested to do so in writing, on matters concerning the Lobbyist Regulation Act. 

B. The secretary of state may conduct examinations of reports and the state ethics commission 
may initiate investigations to determine whether the Lobbyist Regulation Act has been violated. 
Any person who believes that a provision of the Lobbyist Regulation Act has been violated may file 
a written complaint with the state ethics commission pursuant to the terms of the State Ethics 
Commission Act [10-16G-1 to 10-16G-16 NMSA 1978]. If the commission has jurisdiction for the 
complaint, the state ethics commission shall refer the complaint to the secretary of state. Upon 
referral, the secretary of state shall attempt to achieve voluntary compliance with the Lobbyist 
Regulation Act. Within twenty days after receiving the complaint from the state ethics commis- 
sion, the secretary of state shall return the complaint to the state ethics commission and certify 
to the state ethics commission whether voluntary compliance was achieved. If the secretary of 
state certifies voluntary compliance, the state ethics commission shall dismiss the complaint or 
that part of the complaint alleging a violation of the Lobbyist Regulation Act. If the secretary of 
state does not certify voluntary compliance, the state ethics commission shall proceed with the 
complaint pursuant to the terms of the State Ethics Commission Act. 

C. The secretary of state.and the state ethics commission shall at all times seek to ensure 
voluntary compliance with the provisions of the Lobbyist Regulation Act. Additionally, the state 
ethics commission shall give a person who violates that act unintentionally or for good cause ten 
days' notice to.come into compliance before the commission takes any action on a complaint filed 
with or referred to the commission against that person. 

D. Any person who fails to file or files a report after the deadline imposed by the Lobbyist Reg- 
ulation Act shall be liable for and shall pay to the secretary of state fifty dollars ($50.00) per day 
for each regular working day after the time required for the filing of the report until the complete 
report is filed, up to a maximum of five thousand dollars ($5,000). 

E. Ifthe secretary of state determines that a reporting entity subject.to the reporting provi- 
sions of the Lobbyist Regulation Act has failed to file or has filed a report after the deadline, the 
secretary of state shall by written notice set forth the violation and the fine that may be imposed 
and inform the reporting individual that the individual has ten working days from the date of 
the letter to.come into voluntary compliance and to provide a written explanation, under penalty 
of perjury, stating any reason why the violation occurred. If a timely explanation is filed and the 
secretary of state determines that good cause exists to waive the imposition of a fine, the secretary 
of state may by a written notice of final action partially or fully waive the imposition of a fine for 
any late report or statement of no activity. A written notice of final action shall be sent by certified 
mail. The secretary of state may file an appropriate court action to remit outstanding fines for good 
cause or refer unpaid fines for enforcement pursuant to Subsection F of this section. 

F The secretary of state may refer a matter to the state ethics commission for a civil injunctive 
or other appropriate order or enforcement. 


History: 1953 Comp., § 2-13-4, enacted by Laws Regulation Act, removed provisions related to binding ar- 
1977, ch. 261, § 4; amended and recompiled as § 2-11- bitration following a notice of final action, required the 
8.2 NMSA 1978 by Laws 1993, ch. 46, § 24; 1995, ch. state ethics commission to give a person who violates the 
153, § 22; 1997, ch. 112, § 7; 2021, ch. 109, § 10. Lobbyist Regulation Act ten days' notice to come into com- 

The 2021 amendment, effective July 1, 2021, revised pliance before the commission takes any action, and re- 
administrative and enforcement duties of the state ethics moved provisions allowing the secretary of state to refer 
commission and the secretary of state under the Lobbyist violations of the Lobbyist Regulation Act to the attorney 
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general or a district attorney for enforcement, and instead and redesignated former Subsection G as Subsection D; 
authorized the secretary of state to refer matters to the added a new Subsection E and redesignated former Sub- 
state ethics commission for a civil injunction or other ap- section H as Subsection F; and in Subsection F, after "re- 
propriate order or enforcement; in the section heading, af- fer a matter to the", added "state ethics commission," and 
ter "enforcement of act", deleted "binding arbitration"; in deleted "attorney general or a district attorney". 
Subsection A, after the second occurrence of "The", deleted The 1997 amendment, effective June 20, 1997, re- 
"secretary of state, in consultation with the attorney gen- wrote Subsections D, E, and F. 

eral" and added "state ethics commission, in consultation The 1995 amendment, effective June 16, 1995, in- 
with the secretary of state", and deleted "All prescribed serted "a provision of that" in the second sentence of Sub- 
forms prepared shall be clear and easy to complete."; de- section B; rewrote Subsections C, D, and E; in Subsection 
leted former Subsection B and added a new Subsection B; F, inserted "impose any penalty and" in the first sentence 
in Subsection C, after "The secretary of state", added "and and "and filed with the secretary of state" in the third sen- 
the state ethics commission", and added "Additionally, the tence; and in Subsection G, deleted "statement or" preced- 
state ethics commission shall give a person who violates ing "report" in three places and deleted "at or from the 
that act unintentionally or for good cause ten days' notice time initially required for the filing". 

to come into compliance before the commission takes any The 1993 amendment, effective July 1, 1993, rewrote 
action on a complaint filed with or referred to the commis- this section to the extent that a detailed comparison is im- 
sion against that person," and deleted the remainder of practicable. 


the subsection; deleted former Subsections D through F 


2-11-8.3. State ethics commission; jurisdiction. 


A. The state ethics commission shall have jurisdiction to investigate and adjudicate a com- 
plaint alleging a civil violation of a provision of the Lobbyist Regulation Act in accordance with the 
provisions of that act. 

B. The secretary of state shall forward complaints it receives alleging violations of the Lobbyist 
Regulation Act to the state ethics commission in accordance with the Lobbyist Regulation Act and 
a formalized agreement. 


History: Laws 2019, ch. 86, § 21; 2021, ch. 109, § 11. and B, respectively; in Subsection B, after "The", deleted 

The 2021 amendment, effective July 1, 2021, revised "state ethics commission shall share jurisdiction to inves- 
duties of the state ethics commission, and removed a pro- tigate and adjudicate complaints, or any aspect of a com- 
vision requiring the state ethics commission and the sec- plaint, with the secretary of state as formalized through 
retary of state to make recommendations to the legisla- an agreement. The", and after "state ethics commission in 
ture on any necessary changes to the Lobbyist Regulation accordance with the", added "Lobbyist Regulation Act and 
Act; deleted "On and after the January 1, 2020" and redes- a formalized"; and deleted former Subsection B. 


ignated former Paragraphs A(1) and A(2) as Subsections A 


2-11-9. Penalties. 


In addition to any other penalties that may be assessed, any person who knowingly and will- 
fully violates any of the provisions of the Lobbyist Regulation Act shall be punished by a fine of up 
to five thousand dollars ($5,000) and may have his lobbyist registration revoked or his lobbying 
activities enjoined for up to three years. 


History: 1953 Comp., § 2-13-9, enacted by Laws violates any of the provisions of the Lobbyist Regula- 


1977, ch. 261, § 9; 1993, ch. 46, § 25, tion Act is guilty of a miscemmenos and upon conviction 
The 1993 amendment, effective July 1, 1993, rewrote thereof shall be punished by a fine not to exceed one thou- 
this section which read "Any person who knowingly sand dollars ($1,000)." 


2-11-10. Rulemaking authority. 


The secretary of state may promulgate rules to implement the provisions of the Lobbyist Regu- 
lation Act. In promulgating the rules, the secretary of state shall comply with the provisions of the 
State Rules Act [Chapter 14, Article 4 NMSA 1978]. 


History: Laws 2021, ch. 109,§ 20. Effective dates. — Laws 2021, ch. 109, § 23 made 
\ Laws 2021, ch. 109, § 20 effective July 1, 2021. 
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ARTICLE 12 


Oversight Oorninittees 


Sec. Sec. 
2-12-1 to 2-12-4; Repealed. , 2-12-6 to 2-12-10. Repealed. 
2-12-5. Mortgage Finance Authority Act igperaiuh? com- ' 

mittee; powers and duties. 


2-12-1 to 2-12-4, Repealed. 


Repeals. — Laws 2003, ch. 223, § 3, effective June 20, committee. For provisions of former sections, see the 2002 
2008, repealed 2-12-1 to 2-12-4 NMSA 1978, relating to NMSA 1978 on the NMOneSource.com. 
industrial and agricultural finance authority oversight 


2-12-5. Mortgage Finance Authority Act oversight committee; powers 
and duties. 


The Mortgage Finance Authority Act oversight committee created by the provisions of Subsec- 
tion W of Section 58-18-5 NMSA 1978 shall have the power to: 

A. ‘determine and monitor the actual distribution of funds derived by the authority from bond 
issues and other activities of the authority under the provisions of the Mortgage Finance Author- 
ity Act [Chapter 58, Article 18 NMSA 1978], both on a geographical basis and on the basis of the 
actual distribution to participants in its programs; __ 

B. monitor the authority in its control of the issuance of mortgage commitments; 

C. meet on a regular basis to receive and evaluate periodic reports from the authority as to its 
enforcement of the provisions of the Mortgage Finance Authority Act and the regulations ecaniee 
pursuant thereto; and 

D. require the authority to document the need to the oversight corhmittes regarding the issu- 
ance of any bonds. 


History: 1978 Comp., § 58-18-5.1, enacted by Laws 
1981, ch. 173, § 1; recompiled as 1978 Comp., § 2-12-5, 


2-12-6 to 2-12-10. Repealed. 


Repeals. — Laws 2008, ch. 223, § 3 repealed 2-12-6 to force, effective June 20, 2003. For provisions of former sec- 

2-12-10 NMSA.1978, relating to the DWI oversight task ~ tions, see the 2002 NMSA 1978 on NMOneSource.com. 
ARTICLE 13 
Legislative Health and Human Services Committee 
Sec. “Sec. 
2-13-1. Creation of committee; rineaherts appointment; _ 2-13-3.1; Disabilities concerns Setar nities created; 
terms. membership; appointment; duties; report. 

2-13-2. Duties of the committee. 2-13-4. Report. 
2-1 


8-3, Subcommittees. / 9-18-5.' Staff. 


2-18-1. Creation of committee; members; appointment; terms, 


There is created a permanent joint interim committee of the legislature to be called the Nee: 
islative health and human services committee". The committee shall be composed of eight mem- 
bers. The legislative council shall appoint four members from the house of representatives and 
four members from the senate. At the time of making the appointment, the legislative council 
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shall designate the chairman and vice chairman of the committee. Members shall be appointed 
so as to give the two major political parties in each house the same proportionate representation 
on the committee as prevails in each house; provided, in no event shall either of such parties 
have less than one member from each house on the committee. Members may be removed from 
the committee by the legislative council, at the request of the committee chairman, for nonat- 
tendance according to council policy. Vacancies on the committee, however caused, may be filled 
by the legislative council, or the council may reduce the size of the committee by not making 
replacement appointments and in such case need not readjust party representation. No action 
shall be taken by the committee if a majority of the total membership from either house on the 
committee rejects such action. 


History: Laws 1989, ch. 349, § 1. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d States, Territories, and Dependencies §§ 51 to 54, 
81A C.J.S, States § 55. 


2-13-2. Duties of the committee. 


The committee shall conduct a continuing study of the programs, agencies, policies, issues and 
needs relating to health and human services including review and study of the statutes, constitu- 
tional provisions, regulations and court decisions governing such programs, agencies and issues. 
The committee shall also study the full continuum of programs and services available and needed 
for children, families and the aging population. The committee shall make an annual report of its 
findings and recommendations and recommend any necessary legislation to each session of the 
legislature. z 


History: Laws 1989, ch. 349, § 2. cultural competence curricula for each health-related edu- 
Temporary provisions. — Laws 2007, ch. 114, § 1, ef- cation field offered in New Mexico's public post-secondary 
fective June 15, 2007, established a task force to design educational institutions, 


2-13-3. Subcommittees. 


Subcommittees shall be created only by majority vote of all members appointed to the com- 
mittee and with the prior approval of the legislative council. A subcommittee shall be com- 
posed of at least one member from the senate and one member from the house of representa- 
tives, and at least one member of the minority party shall be a member of the subcommittee. 
All meetings and expenditures of a subcommittee shall be approved by the full committee in 
advance of such meeting or expenditure, and the approval shall be shown in the minutes of the 
committee. ery 


History: Laws 1989, ch. 349, § 3. ' ea 


2-13-3.1. Disabilities concerns subcommittee created; membership; 
appointment; duties; report. 


A. The "disabilities concerns subcommittee" is created as a permanent subcommittee of the 
legislative health and human services committee. The subcommittee shall be composed of six 
members. The New Mexico legislative council shall appoint three members from the house of rep- 
resentatives and three members front the senate. At the time of making the appointments, the 
legislative council shall designate the chair of the subcommittee. Members shall be appointed so 
as to give the two major political parties in each house the same proportionate representation on 
the committee as prevails in each house; provided that in no event shall either of such parties have 
less than one member from each house on the subcommittee. 
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B. Members of the disabilities concerns subcommittee may be removed from the subcommittee 
by the legislative council, at the request of the subcommittee chair, for nonattendance according to 
legislative council policy. Vacancies on the subcommittee, however caused, may be filled by the leg- 
islative council, or the legislative council may reduce the size of the subcommittee by not making 
replacement appointments and, in such case, need not readjust party representation. No action 
shall be taken by the subcommittee if a majority of the total membership from either house on the 
subcommittee rejects such action. 

C. The disabilities concerns subcommittee shall conduct a continuing study of the programs, 
agencies, policies, issues and needs relating to individuals with disabilities, including review and 
study of the statutes, constitutional provisions, regulations and court decisions governing these 
programs, agencies and issues. The subcommittee shall also study the full continuum of programs 
and services available and needed for individuals with disabilities. 

D. By October 1 of each year, the subcommittee shall make a report of its findings and recom- 
mendations and recommend any necessary legislation to the legislative health and human ser- 
vices committee. 


History: Laws 2010, ch. 24, § 1. IV, § 23, was effective May 19, 2010, 90 days after the ad- 
Effective dates. — Laws 2010, ch. 24 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


2-13-4. Report. 

The committee shall make a report of its findings and recommendations for the consideration of 
each session of the legislature. The report and suggested legislation shall be made pupidable to the 
legislative council on or before ee mer 15 preceding each session. 


History: Laws 1989, ch. 349, § 4. 


2-13-5. Staff. 


The staff for the eouithibtse shall He provided by the legislative council service. 


History: Laws 1989, ch. 349, § 5. 


ARTICLE 14 


Interim Activities of Chief Clerks of House of 
Representatives and Senate 


eae ay | ; : Sec. 


2-14-1. Legislative findings. 7 ~~ 2-14-3. Interim duties of the chief clerks. 
2-14-2, Chief clerks; interim activities authorized. ‘2-14-4. Partisan political activities; prohibition. 


2-14-1. Legislative findings. 


The legislature finds that the administration of the legislative branch of state government is 
becoming increasingly complex. This complexity and the ever-increasing demands on legislative 
officials necessitate maintaining during the interim the offices of chief clerk of the house of repre- 
sentatives and chief clerk of the senate with necessary support staff. 


History: 1978 Comp., § 2-14-1, enacted by Laws 
19983, ch. 3, § 1. 
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2-14-2. Chief clerks; interim activities authorized. 


A. The chief clerk of the house of representatives and other necessary support staff, not. to 
exceed five full-time equivalents, including the chief clerk, are authorized to operate during the 
interim between regular legislative sessions to provide support to members of the house of repre- 
sentatives, 

B. The chief clerk of the senate and other necessary support staff, not to exceed five faites 
equivalents, including the chief clerk, are authorized to operate during the interim, between regu- 
lar legislative sessions to provide support to members of the senate. 

C. During the interim, the chief clerks shall report to the legislative council. In ation to 
the duties established in Section 2-14-38 NMSA 1978, the legislative, council may establish other 
interim duties for the chief clerks. Except as provided in Section 2-14-3 NMSA 1978, any duty es- 
tablished by the legislative council shall not overlap or.conflict with any duty established for the 
legislative council service, the legislative education study committee, the legislative finance com- 
mittee or any other committee created by statute or by the legislative council. 


History: 1978. Comp., § 2-14-2, enacted by Laws 
1998, ch. 3, § 2. 


2-14-3. Interim duties of the chief clerks. 


During the interim, the chief clerks elected by the house of representatives and the senate shall 
perform the following duties: ) 

A. perform clerical duties, including ddelatence with general correspondence, efithin guidelines 
of the legislative council; 

B. conduct presession training for the staffs of the respective houses; 

C. perform presession duties necessary to assist the legislature in preparing for session in ac- 
cordance with directions of the legislative council and in coordination with the legislative council 
service; 

D. perform routine legislative requests for constituents regarding the availability of eo ac- 
cess to existing programs and services of state government-within guidelines, established. by the 
legislative council; 

_ KE. maintain accurate inventories of the property of the respective houses»in cooperation: with 
the legislative council service; 

F. perform public outreach functions necessary to educate the public about the legislature and 
the respective houses, including coordinating with the state department of public education and 
post-secondary educational institutions on educational program development regarding the legis- 
lative branch of government; 

G. serve on the coordinating group of the integrated legislative $frmation system; and 

H. receive requests from members of the house of representatives or senate for changes af- 
fecting the members' office spaces in the state capitol prior to the request being presented to the 
building subcommittee of the legislative council. 


History: 1978 Comp., § 2-14-3, enacted by Laws 
1993, ch. 3, § 3. 


2-14-4, Partisan political activities; prohibition. 


The chief clerks and their respective staffs shall not engage in partisan political activity during 
the course or in the performance of their duties. 


History: 1978 Comp., § 2-14-4, enacted by Laws 
1993, ch. 3, § 4. 
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ARTICLE 15 


e e e 

Legislative Ethics 
Sec. Sec, 
2-15-1. Repealed. 2-15-8. Interim Tenere: ethics committee; duties. 
2-15-2. Repealed. 2-15-9. Interim legislative ethics committee; procedures; 
2-15-3. Repealed, confidentiality, 
2-15-4. Repealed. 2-15-10. Criminal sanctions. 
2-15-5. Repealed. 2-15-11. . Staff. 
2-15-6. Repealed. 2-15-12. New Mexico legislative council; budget. 
2-15-7. Interim legislative ethics committee; creation; 


appointment, 


2-15-1. Revedled: 


Repeals. — Laws 2019, ch. 86, § 39 Pi 2-15-1 
NMSA, 1978, as enacted by Laws 1993, ch. 46, § 46, relat- 
ing to governmental ethics oversight committee created, 


2-15-2. Repealed. 


Repeals. — Laws 2019, ch. 86, § 39 repealed 2-15-2 
NMSA 1978, as enacted by Laws 1993, ch. 46, § 47, re- 
lating to membership, appointment, vacancies, effective 


2-15-3. Repealed. 


Repeals. — Laws 2019, ch. 86, § 39 repealed 2-15-3 
NMSA 1978, as enacted by Laws 1993, ch. 46, § 48, re- 
lating to powers and duties, effective June 14, 2019. For 


f 


2-154, Repealed. — 
Repeals. — Laws 2019, ch: 86, § 39 ce ietited 2-15-4 


NMSA) 1978, as enacted by Laws 1993, ch. 46, § 49, re- 
lating to: subcommittees, effective June 14, 2019. For 


2-15-5. Repealed. 


Repeals. — Laws 2019, ch. 86, § 39 repealed 2-15-5 
NMSA 1978, as enacted by Laws 1993, ch. 46, § 50, relating 


2-15-6. Repealed. 


Repeals. — Laws 2019, ch. 86, § 39 rePeMtea 2 2-15-6 
NMSA 1978, as enacted by Laws 1993, ch. 46, § 51, relating 


termination, effective June 14, 2019. For provisions of for- 


mer section, see the 2018 NMSA 1978 on NMOneSource 


com. 


June 14, 2019. For provisions of former section, see the 
2018 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 


to report, effective June 14, 2019, For provisions of former 
section, see the 2018 NMSA 1978 on NMOneSource.com. 


to staff, effective June 14, 2019, For provisions of former 
section, see the 2018 NMSA 1978 on NMOneSource.com. 


2-15-7. Interim legislative ethics committee; création; appointment. 


A, An fittest legislative ethics committee, shpoiied by the legislative council, is created. 
Members of the soggy council shall be allowed to serve on the interim legislative ethics com- 


mittee. 


B, All matters arising in the interim pertaining to os ethics shall be referred to this 


special interim legislative ethics committee. 


_.C. + The committee shall be appointed by the New The legislative council so as to give the 
two major political parties in each house equal representation on the committee. In appointing the 
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members to the committee, the legislative council shall adopt the recommendations of the respec- 
tive floor leaders of each house. 

D. The New Mexico legislative council shall name the interim ethics committee at the begin- 
ning of each interim, but shall convene the committee only upon the receipt of a complaint, a re- 
quest for an advisory opinion or a referral. 


History: Laws 1998, ch. 46, § 52. 


2-15-8. Interim legislative ethics committee; duties. 


A. The interim legislative ethics committee is authorized to: 

(1) issue advisory opinions on the interpretation and enforcement of ethical principles as 
applied to the legislature and that are not under the jurisdiction of the state ethics commission; 

(2) investigate complaints from another member of the legislature or a member of the pub- 
lic alleging misconduct of a legislator; 

(3) investigate referrals made to the co-chairs of the New Mexico legislative council 
from the state ethics commission, the attorney general, the secretary of state or a district attorney; 

(4) hire special counsel, arbitrators or independent hearing officers as necessary; and 

(5) make recommendations to the respective houses regarding proposed sanctions for ethi- 
cal misconduct. 

B. The interim legislative ethics committee shall issue an annual report no later than the first 
day of May of each year regarding its activities during the previous twelve months, including a 
listing of the number of complaints received, the disposition of the complaints that have been re- 
solved and the advisory opinions issued. 

C. The interim legislative ethics committee shall maintain a web page on the legislature's 
website. 


History: Laws 1998, ch. 46, § 53; 2019, ch. 86, § 22. 

The 2019 amendment, effective January 1, 2020, 
specified that the interim legislative ethics committee is 
authorized to issue advisory opinions on the interpreta- 
tion and enforcement of ethical principles as applied to 
the legislature that are not under the jurisdiction of the 
state ethics commission, and required the interim legis- 
lative ethics committee to issue an annual report and to 
maintain a web page on the legislature's website; added 


Subsections A through E as Paragraphs A(1) through 
A(5), respectively; in Paragraph A(1) added "and that are 
not under the jurisdiction of the state ethics commission", 
in Paragraph A(3), after "legislative council from the", 
added "state ethics commission, the", in Paragraph A(4), 
after "special counsel", added "arbitrators", in Paragraph 
A(5), after "respective houses", deleted "by the end of the 
first full week of the next convened regular session"; and 
added new Subsections B and C. 


new subsection designation "A." and redesignated former 


2-15-9. Interim legislative ethics committee; procedures; 
confidentiality. 


A. Except as provided in this section, the New Mexico legislative council shall develop proce- 
dures to carry out the provisions of this section, in accordance with the exatne procedures in the 
house and senate rules. 

B. A member of the interim legislative ethics committee shall be ineligible to participate in any 
matter relating directly to that member's conduct. In any such case, a substitute member to the 
committee shall be appointed from the same house from the same political party by the appropri- 
ate appointing authority. A member may seek to be disqualified from any matter brought before 
the ethics committee on the grounds that the member cannot render a fair and impartial decision. 
Disqualification must be approved by a majority vote of the remaining members of the committee. 
In any such case, a substitute member to the committee shall be appointed from the same political 
party as provided in this section. 

C. The interim legislative ethics committee is authorized to issue advisory opinions on mat- 
ters relating to ethical conduct during the interim. Any question relating to the interpretation 
and enforcement of ethical principles as applied to the legislature may be submitted in writing to 
the New Mexico legislative council by a legislator describing a real or hypothetical situation and 
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requesting an advisory opinion establishing an:appropriate standard of ethical conduct for that 
situation. The question shall be referred to the joint interim legislative ethics committee. 

D. To initiate any action during the interim on alleged misconduct, any legislator or member 
of the public may file a written, sworn complaint setting forth, with specificity, the facts alleged to 
constitute unethical conduct. A complaint shall be filed with the New Mexico legislative council. 
Upon receipt of the complaint, the cochairmen [co-chairmen] shall convene the interim legislative 
ethics committee. 

EK. The interim legislative ethics committee shall maintain rules of confidentiality, unless the 
legislator against whom a complaint is filed waives the rules or any part of them in GPAs The 
confidentiality rules shall include the following provisions: 

(1) .the complainant, the committee and its:staff shall nut publicly disclose any informa- 
tion relating to the filing or investigation of a complaint, including the identity of the complainant 
or respondent, until after a finding of probable cause has been made that a violation has occurred; 

(2) the seid of the complainant shall be sep to the Lt ai immediately upon 
request; and 

(8) no Lannea of the committee or its staff may mrecdnriit se any confidential infor- 
mation except as authorized by the committee. 


« History: Laws 1998, ch. 46, § 54. - Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


2-15-10. Criminal sen WHOAS: 


If the interim legislative ethics committee determines that in addition to recommending that sanc- 
tions be imposed by the respective house on the member, the conduct involves criminal activity, the 
interim ethics committee may refer the matter to the district attorney of the first judicial district, 
the district attorney of the judicial district where the member resides or the attorney general. 


History: Laws 1998, ch. 46, § 55. 


2-15-11. Staff. 


The staff for the interim ethics committee shall be provided by the legislative council service, 
but the committee is authorized to hire such special counsel or independent hearing officers as 
necessary to assist the legislative ethics committee when it is convened. 


History: Laws 1993, ch. 46, § 56. 


2-15-12. New Mexico legislative council; budget. 


The New Mexico legislative council shall annually provide an.amount sufficient to carry out the 
duties and mandate of the interim [legislative] ethics committee. 


History: Laws 1993, ch. 46, § 57. Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. 
Revenue Stabilization and Tax Policy Committee 
Sec. Sec. 
2-16-1. Revenue stabilization and tax policy committee 2-16-4. Subcommittees, 
created. | 2-16-5,. Report. 
2-16-2. Membership; appointment; vacancies. 2-16-6. Staff. 


2-16-3. Duties. 
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2-16-1. Revenue stabilization and tax policy committee created. 


There is created a permanent joint interim legislative committee which shall be known as the 
"revenue stabilization and tax policy committee". 


History: Laws 1994, ch. 90, § 1. 


2-16-2. Membership; appointment; vacancies. 


A. The revenue stabilization and tax policy committee shall be composed of eighteen members. 
Nine members of the house of representatives shall be appointed by the speaker of the house of rep- 
resentatives and nine members of the senate shall be appointed by the committees' committee of the 
senate or, ifthe senate appointments are made in the interim, by the president pro tempore of the sen- 
ate after consultation with and agreement of a majority of the members of the committees’ committee. 

B. Members shall be appointed from each house so as to give the two major political parties 
in each house the same proportional representation on the committee as prevails in each house; 
however, in no event shall either party have less than one member from each house on the com- 
mittee. Vacancies on the committee shall be filled by appointment in the same manner as the 
original appointments. If a regular member'is going to be absent from a committee meeting, the 
regular member may designate a legislator from the same house and party to serve in the regular 
member's place at the meeting if the member notifies the chairman of the committee of the antici- 
pated absence and notifies the designee at least twenty-four hours before the committee meeting. 
The regular member shall select the designee from a list of potential designees appointed by the 
appointing authority for each house. The list shall be maintained in the offices of the legislative 
council service. The chairman ae vice chairman of the committee shall be designated by the New 
Mexico legislative council. 

C. No action shall be taken by the committee if a majority of the total membership from either 
house on the committee rejects such action. 


History: Laws 1994, ch. 90, § 2; 2003, ch. 223, § 1. last three sentences and substituted "designated by the 
The 2003 amendment, effective June 20, 2003, in- ' New Mexico legislative council" for "elected by the com- 
serted "revenue stabilization and tax policy" near the be- mittee". 


ginning of Subsection A; and in Subsection B, added the 


2-16-3. Duties. 


After its appointment, the committee shall hold one organizational meeting to develop a work- 
plan and budget for the ensuing interim. The workplan and budget shall be submitted to the leg- 
islative council for approval. Upon approval of the workplan and budget by the legislative council, 
the committee shall examine the statutes, constitutional provisions, regulations and court. deci- 
sions governing revenue stabilization and tax policy in New Mexico and recommend Suen Ee or 
changes if any are found to be necessary to each session of the legislature. 


History: Laws 1994, ch. 90, § 8. 


2-16-4. Subcommittees. 


Subcommittees shall be created only by majority vote of all members appointed to the commit- 
tee and with the prior approval of the legislative council. A subcommittee shall be composed of at 
least one member from the senate and one member from the house of representatives, and at least 
one member of the minority party shall be a member of the subcommittee. All meetings and expen- 
ditures of a subcommittee shall be approved by the full committee in advance of such meeting or 
expenditure, and the approval shall be shown in the minutes of the committee. 


History: Laws 1994, ch. 90, § 4. 
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2-16-5 WELFARE REFORM OVERSIGHT COMMITTEE 2-17-2 


2-16-5. Report. 


The committee shall make a report:of its findings and recommendations for the consideration of 
each session of the legislature. The report and suggested legislation shall be made available to the 
legislative council on or before December 15 preceding each session. 


History: Laws 1994, ch. 90, § 5. 


2-16-6. Staff. 


The staff for the committee shall be ntti by the legislative council service. 


History Laws 1994, ch. 90, § 6. 


ARTICLE 17 


Welfare Reform Oversight Committee 


Sec. 


Sec. 
2-17-1. Welfare reform oversight committee created; ter- 2- 
2- 
2- 


17-4. Subcommittees. 
17-5. Reports. 
17-6. Staff. 


mination. 
2-17-2. Membership; appointment; vacancies. 
2-17-38. Duties, 


2-17-1. Welfare reform oversight committee created; termination. 


The joint interim legislative "welfare reform oversight committee" is created. The committee 
shall function from the date of its appointment until December 15 prior to the first session of the 
forty-ninth legislature. 


History: Laws 1998, ch. 8, § 21 and Laws 1998, ch. Laws 2003, ch. 311, § 1, effective April 8, 2008, and 


9, § 21; 2003, ch. 311, § 1; 2003, ch. 432, § 1. Laws 2003, ch. 432, § 1, effective April 10, 2003, enacted 

The 2003 amendment, effective April 10, 2003, substi- identical amendments to this section.The section was set 

tuted "forty-ninth legislature" for "forty-sixth legislature". out as amended by Laws 2008, ch, 432, § 1. See 12-1-8 
NMSA 1978. 


2-17-2. Membership; appointment; vacancies. 


A. The welfare reform oversight committee shall be composed of twelve members. The New 
Mexico legislative council shall appoint six members from the house of representatives and six 
members from the senate. At the time of making the appointment, the legislative council shall 
designate the chairman and vice chairman ‘of the committee. 

B. Members shall be appointed from each house so as to give the two major political parties in 
each house the same proportionate representation on the committee as prevails in each house; how- 
ever, in no event shall either party have less than one member from each house on the committee. 
At the request of the committee chairman, members may be removed from the committee by the 
New Mexico legislative council for nonattendance according to council policy. Vacancies on the com- 
mittee, however caused, may be filled by the legislative council, or the council may reduce the size 
of the committee by not making replacement appointments and in that case need not readjust party 
representation. 

C. An action shall not be taken by the committee if a majority of the total membership from 
either house on the committee rejects that action. 


History: Laws 1998, ch. 8, § 22 and Laws 1998, 
ch. 9, § 22, 
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2-17-3 LEGISLATIVE BRANCH 2-17-6 


2-17-3. Duties. 


A. ‘After its appointment, the welfare reform oversight committee shall hold one organizational 
meeting to develop a work plan and budget for the ensuing interim. The work plan and budget 
shall be submitted to the New Mexico legislative council for approval. Upon approval of the work 
plan and budget by the legislative council, the committee shall: 

(1) examine the statutes, constitutional provisions and rules governing welfare reform in 
New Mexico; 

(2) monitor and oversee the implementation of the New Mexico Works Act [Chapter 27, 
Article 2B NMSA 1978]; 

(3) review issues related to welfare reform, including job training programs and related 
contracts; cash assistance; child care, transportation and other job-related services; and other is- 
sues that arise because of the devolution of the federal welfare programs to the states; and _., 

(4) make recommendations relating to the adoption of rules and legislation, if any are 
found to be necessary. 

B. The committee shall regularly receive testimony from the secretaries of human services; 
labor; children, youth and families; and health and. the superintendent of public instruction on 
issues arising from the implementation of the New Mexico Works Act and shall review proposed 
rules, schedules and formulae before adoption. 


History: Laws 1998, ch. 8, § 23 and Laws 1998, 
ch. 9, § 23. 


2-17-4. Subcommittees. 


Subcommittees shall be created only by majority vote of all members appointed to the welfare 
reform oversight committee and with the prior approval of the New Mexico legislative council. A 
subcommittee shall be composed of at least one member from the senate and one member from the 
house of representatives, and at least one member of the minority party shall be a member of the 
subcommittee. Any meeting or expenditure of a subcommittee shall be approved by the full com- 
mittee in advance of that meeting or expenditure, and the approval shall be shown in babe. TURES 
of the committee. ) iy Ot 


History: Laws 1998, ch. 8, § 24 and Laws 1998, 
ch, 9, § 24. 
2-17-5. Reports. 


The committee shall make reports of its findings and recommendations for the consideration of 
the first and second sessions of the forty-fourth legislature and the first and second sessions of the 
forty-fifth legislature. The reports and suggested legislation shall be made available to the New 
Mexico legislative council on or before December 15 preceding each session. 


History: Laws 1998, ch. 8, § 25 and Laws 1998, ch. 9, 
§ 25. 


2-17-6. Staff. 


The staff for the welfare reform oversight committee shall be provided primarily by the legisla- 
tive council service but the legislative council service may request;the assistance of the legislative 
finance committee staff at the direction of the welfare reform oversight committee. 


History: Laws 1998, ch. 8, § 26 and Laws 1998, ch. 9, ; eu 
§ 26. 
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2-18-1 CORRECTIONS OVERSIGHT COMMITTEE 2-18-3 


ARTICLE 18. 


- Corrections Oversight Committee 


Sec. Sec, 

2-18-1. Corrections oversight committee created; termi- 2-18-4. Subcommittees. 
nation. 2-18-5. Report. 

2-18-2. Membership; appointment; vacancies. 2-18-6. Staff. 

2-18-3. Duties; subpoena power; cooperation. 


2-18-1. Corrections oversight committee created; termination. 


There is created a joint interim legislative committee that shall be known as the "corrections 
oversight committee". The committee shall function from the date of its appointment until the first 
day of December prior to the first session of the forty-seventh legislature. 


History: Laws 2000, ch. 106, § 2. 


2-18-2. Membership; appointment; vacancies. 


A. The corrections oversight committee shall be composed of eight members. Four members: 
of the house of representatives shall be appointed by the speaker of the house of representatives. 
Four members of the senate shall be appointed by the senate committees’ committee or, if the 
senate appointments are made in the interim, by the president pro tempore of the senate. after 
consultation with and agreement of a majority of the members of the senate committees' com- 
mittee. 

B. Members shall be appointed from each house’so as to give the two major political parties in 
each house equal representation on the corrections oversight committee as prevails in each house. 
However, in no event shall either party have less than one member from each house on,the com- 
mittee. The speaker of the house of representatives and the president ma tempore of the senate 
shall each appoint a co-chairman of the committee. 

C. Avacancy on the corrections oversight committee shall be filled by appointment in the same 
manner as the original appointment. 

D. No action shall be taken by the corrections oversight committee if a majority of the total 
membership from either house on the committee rejects the action. 


History: Laws 2000, ch. 106, § 3. 


2-18-3. Duties; subpoena power; cooperation. 


A. After its appointment, the corrections oversight committee shall hold one organizational 
meeting to develop a work plan and budget for the ensuing interim. The work plan and budget 
shall be submitted to the New Mexico legislative council for, approval. 

B. Upon approval of the work plan and budget by the New Mexico legislative council, the cor- 
rections oversight committee shall: 

(1) oversee implementation of the recommendations set forth in the January 14, 2000 
document entitled "The Consultants' Report on Prison Operations in New Mexico Correctional 
Institutions’; 

(2) .assess the feasibility of expanding community corrections programming as a means to 
reduce the inmate population; 

(3) monitor other issues related to the operation of public and private correctional facili- 
ties; and 

(4) recommend legislation or reper if they are found to be necessary, to the Tegitatethtvee 

C. [Vetoed by Governor March 7, 2000.]. . ; 
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D. The corrections department and every other state agency and political subdivision of the 
state shall, upon request, furnish and make available to the corrections oversight committee docu- 
ments, material or information requested by the members of the committee or its staff. 


History: Laws 2000, ch. 106, § 4. The term "subpoena power," in the section heading, ref- 
Bracketed material. — The bracketed material was erences the provisions of Subsection C that were vetoed 
inserted by the compiler and is not part of the law. by the governor. 


2-18-4. Subcommittees. 


A. Subcommittees shall be created only by majority vote of all members appointed to the cor- 
rections oversight committee and with the prior approval of the New Mexico legislative council. 
A subcommittee shall be composed of at least one member from the senate and one member from 
the house of representatives, and at least one member of the minority party shall be a member of 
the subcommittee. 

B. All meetings and expenditures of a subcommittee shall be approved by the full corrections 
oversight committee in advance of subcommittee meetings or expenditures, and the approval shall 
be shown in the minutes of the committee. 


History: Laws 2000, ch. 106, § 5. 


2-18-5. Report. 


The corrections oversight committee shall make a report of its findings and recommendations 
for the consideration of the first session of the forty-fifth legislature; the second session of the 
forty-fifth legislature; the first session of the forty-sixth legislature; the second session of the forty- 
sixth legislature; and the first session of the forty-seventh legislature. The reports and suggested 
legislation shall be made available to the New Mexico legislative council on or before December 15 
preceding each session. 


History: Laws 2000, ch. 106, § 6. 


2-18-6. Staff. 


The staff for the corrections oversight committee shall be provided by the legislative council ser- 
vice. The legislative council service may also contract for staff services for the corrections oversight 
committee, | 


History: Laws 2000, ch. 106, § 7. 


ARTICLE 19 


Tobacco Settlement Revenue Oversight Committee 


Sec, 
2-19-1. Tobacco settlement revenue oversight committee » 
created; membership; duties. 


2-19-1. Tobacco settlement revenue oversight committee created; 
membership; duties. 


A. There is created a joint interim legislative committee that shall be known as the "tobacco 
settlement revenue oversight committee". 

B. The tobacco settlement revenue oversight committee shall be composed of six members. 
Three members of the house of representatives shall be appointed by the speaker of the house of 
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2-20-1 MILITARY AND VETERANS' AFFAIRS COMMITTEE 2-20-2 


representatives and three members of the senate shall be appointed by the committees’ committee 
of the senate or, if the senate appointments are made in the interim, those members shall be ap- 
pointed by'the president pro tempore of the senate after consultation with and agreement of a ma- 
jority of the members of the committees’ committee. Members shall be appointed from each house 
so as to give the two major political parties in each house the same proportionate representation 
on the tobacco settlement revenue oversight committee as amet in each house. » 

C. | The tobacco settlement revenue oversight committee shall: 

(1) monitor the use of tobacco settlement revenue and meet on a regular basis to receive 
and review evaluations of programs receiving funding from tobacco settlement revenues; 

(2) prepare recommendations, based on its program evaluation process, of program fund- 
ing levels for the next fiscal year. The recommendations shall be made available to the New Mexico 
legislative council and the legislative finance committee on or before December 15 preceding each 
session; and 

(3) make recommendations as necessary for changes in legislation regarding use of the 
tobacco settlement revenue. 

D. The staff for the tobacco settlement revenue oversight committee shall be provided by the 
legislative council service. 


History: Laws 2000 (2nd S.S.), ch. 9, § 4. 


Military and Veterans' Affairs Committee 
Sec, Sec. 
2- 20- 1. Creation of interim military and veterans’ affairs = 2-20-2. Duties of the military and veterans’ affairs com- 
committee; members; aie a terms; mittee; staff; subcommittees; reporting. 
. voting, : , 


2-20-1. Creation of interim military and veterans' affairs committee; 
members; appointment; terms; voting. 


A. There is created a joint interim committee of the legislature to be called the "military and 
veterans’ affairs committee". The committee shall be composed of eight voting members. 

B. The New Mexico legislative council shall appoint four members from the house of repre- 
sentatives and four members from the senate. At the time of making the appointment, the New 
Mexico legislative council shall designate the chair and vice chair of the committee. Members shall 
be appointed so as to give the two major political parties in each house the same proportionate 
representation on the committee as prevails in each house; provided that in no event shall either 
of the parties have less than one member from each house on the committee. 

C. No action shall be taken by the committee if a majority of the total membership from either 
house on the committee rejects such action. 


History: Laws 2010, ch. 28, § 1. IV, § 23, was effective May 19, 2010, 90 days after the ad- 
Effective dates. — Laws 2010, ch. 23 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


2-20-2. Duties of the military and veterans' affairs committee; staff; 
subcommittees; reporting. 


A. The military and veterans' affairs committee shall conduct meetings in several geographically 
dispersed areas of the state and shall conduct hearings related to military issues and veterans' is- 
sues. The committee shall make an annual report and recommend any necessary legislation to each 
session of the legislature. The committee shall request necessary action to the federal congress, the 
United States department of veterans affairs and the United States department of defense. 
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B. The staff of the committee shall be provided by the legislative council service. 

C. Subcommittees shall be created only by majority vote of all the members appointed to the 
committee and with the prior approval of the New Mexico legislative council: A subcommittee:shall 
be composed of at least one member from the senate and one member from the-house of represen- 
tatives, and-at least one member of the minority party shall be a member. of the subcommittee. All 
meetings and expenditures of a subcommittee shall be approved by the full committee in advance 
of the meeting or expenditure, and the approval shall be shown in the minutes of the committee. 


History: Laws 2010, ch. 28, § 2, IV, § 23, was effective May 19, 2010, 90.days after the ad- 


Effective dates. — Laws 2010, ch. 23 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


Legislative Caucus Committee 


Sec. 
2-21-1. Legislative caucus committee. 


2-21-1. Legislative caucus committee. 


A. No later than thirty days after the effective date of this 2019 act, the speaker and minority 
floor leader of the house of representatives and the majority floor leader and the minority floor 
leader of the senate shall establish or designate the political committee that is the legislative cau- 
cus committee. 

B. The speaker and minority floor leader of the house of representatives and the majority floor 
leader and the minority floor leader of the senate shall be the designated leaders of the legisla- 
tive caucus committees for the members of their political party in their legislative chamber unless 
two-thirds of the members of a political party in a legislative chamber vote to designate a different 
leader for the legislative caucus committee from among their members. The results of that vote 
shall be recorded with the secretary of state. 

C. Upon a change of the designated leader of the legislative caucus committee, no funds shall 
be expended by the legislative caucus.committee until the secretary of state has been notified of 
the change in designated leader of the legislative caucus committee. 

D. Funds belonging to a legislative caucus committee shall be managed by the designated 
leader or the leader's designee. 


History: Laws 2019, ch. 262, § 15. Effective dates. — Laws are, ch, 262, § 18 made 
Laws 2019, ch. 262, § 15 effective July 1, 2019. 
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CHAPTER 3 
Municipalities 


Art. 
1. General Provisions, 3-1-1 to 3-1-6 | 
2. Incorporation of Municipality, 3-2-1 to 3-2-9 
3. Incorporation of Municipality Under Special Act, 3-3-1 to 3-3-4 
4, Disincorporation of Municipality, 3-4-1 to 3-4-9 
5. Consolidation of Municipalities, 3-5-1 
6. Changing Name of Municipality, 3-6-1 to 3-6-2 
7. Annexation of Territory, 3-7-1 to 3-7-18 
8. Municipal Elections, Repealed 
9. Absentee Voting, Repealed . 
0. Municipal Officers; Qualifications; Compensation; Removal from Office, | 
3-10-1 to 3-10-8 
11. Mayor-Council Municipality; Mayor, 3-11-1 to 3-11-7 
12. Governing Body of Municipality, 3-12-1 to 3-12-4 
13. Clerk, Police Officer, Manager; Duties, 3-13-1 to 3-13-4 
14. Commission-Manager Form of Government; Municipalities Over 1,000, 
3-14-1 to 3-14-19 
15. Municipal Charters, 3-15-1 to 3-15-16 
16. Combined Municipal Organizations, 3-16-1 to 3-16-18 
17. Ordinances, 3-17-1 to 3-17-7 
18. Powers of Municipalities, 3-18-1 to 3-18-32 
19. Planning and Platting, 3-19-1 to 3-19-12 
20. Subdivisions; Planning and Platting, 3-20-1 to 3-20-16 
21. Zoning Regulations, 3-21-1 to 3-21-26 
21A. Manufactured Housing and Zoning, 3-21A-1 to 3-21A-8 
22. Historic Districts and Landmarks, 3-22-1 to 3-22-6 
23. Public Utilities, 3-23-1 to 3-23-10 
23A. Municipal Cable Television, 3-23A-1 to 3-23A-6 
24, Electric Utility, 3-24-1 to 3-24-18 
25. Gas Utility, 3-25-1 to 3-25-6 
26. Sewage Facilities, 3-26-1 to 3-26-3 
27. Water Facilities, 3-27-1 to 3-27-9 
28. Water or Natural Gas Associations, 3-28-1 to 3-28-22 
29. Sanitary Projects, 3-29-1 to 3-29-21 
30. Municipal Debt; Voting on Question, 3-30-1 to 3-30-9 
31. Revenue Bonds, 3-31-1 to 3-31-12 
32. Industrial Revenue Bonds, 3-32-1 to 3-32-16 
33. Improvement Districts, 3-33-1 to 3-33-43 
34. Street Improvement Fund, 3-34-1 to 3-34-5 
35. Fire-Fighting Facilities, 3-35-1 to 3-35-9 
36. Municipal Liens, 3-36-1 to 3-36-7 
37. Municipal Finances, 3-37-1 to 3-37-7 
37A. Small Cities Assistance Fund, 3-37A-1 to 3-37A-3 
38. Licenses and Taxes, 3-38-1 to 3-38-25 
38A. Hospitality Fee, 3-38A-1 to 3-38A-12 
39. Municipal Airports, 3-39-1 to 3-39-27 
40. Municipal Cemeteries, 3-40-1 to 3-40-9 
41. Flood Control, 3-41-1 to 3-41-5 
42. Franchises to Public Utilities, 3-42-1 to 3-42-2 
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3-1-1 MUNICIPALITIES 8-1-1 


43. Health; Control of Disease, Repealed 


44, Hospitals, 3-44-1 to 3-44-6 
45. Municipal Housing, 3-45-1 to 3-45-25 


46. Urban Development, 3-46-1 to 3-46-45 


47. Park Commission, 3-47-1 to 3-47-2 


48. Refuse; Collection and Disposal, 3-48-1 to 3-48-7 
49. Streets, Sidewalks and Public Grounds, 3-49-1 to 3-49-5 


50. Municipal Parking, 3-50-1 to 3-50-22 


51. Greater Municipality Parking, 3-51-1 to 3-51-46 


52. Municipal Transit, 3-52-1 to 3-52-16 


53. Waters; Regulation of Use, 3-53-1 to 3-53-5 
54. Sale or Lease of Property, 3-54-1 to 3-54-3 


55. Unclaimed Property, Repealed 
56. Regional Planning, 3-56-1 to 3-56-9 


57. Metropolitan Boundaries for Class A Counties, 3-57-1 to 3-57-9 
58. Economic Development Promotion, 3-58-1 to 3-58-2 
59. Pollution Control Revenue Bonds, 3-59-1 to 3-59-14 


60, Community Development, Repealed 


60A. Metropolitan Redevelopment, 3-60A-1 to 3-60A-48 


60B. Main Street, 3-60B-1 to 3-60B-4 


60C. Main Street Revolving Loan, 3-60C-1 to 3-60C-6° 
61. Metropolitan Water Boards, 3-61-1 to 3-61-4 


62. Methods of Insurance, 3-62-1 to 3-62-2 


63. Business Improvement Districts, 3-63-1 to 3- 63- 16 


64. Development Incentives, 3-64-1 to 3-64-5 


65. Minor League Baseball Stadium Funding, 3-65-1 to 3-65-10 
66. Municipal Event Center Funding, 3-66-1 to 3-66-11 


ARTICLE 1 


General Provisions 


Municipalities; short title. 

Definitions. 

Municipalities; name; prohibiting the use of name 
of another municipality. 


wow EM 
' 1 PO 
arenes 
wnNr 


3-1-1. Municipalities; short title. 


Sec, o> € 
3-1-4. Municipalities; change of. status; continun tan of 
ordinances; judicial notice, © 
8-1-5, Petitions; examinations of signatures; purging; ju- 

dicial review. } 
8-1-6, Final day to act. { 


Chapter 3 NMSA 1978 [except Article 66] may be cited as the "Municipal Code" 


History: 1953 Comp., § 14-1-1, enacted by Laws 
1965, ch. 300; 1981, ch. 204, § 1. 


ANNOTATIONS 


Law reviews. — For note, "Annexation of Unincorpo- 
rated Territory in New Mexico," see 6 Nat. Resources J, 
83 (1966). 

For comment, "Regional Planning - Subdivision Con- 
trol - New Mexico's New Municipal Code," see 6 Nat, Re- 
sources J, 135 (1966). 


For comment, "Land Use Planning - New Mexico's 
Green Belt Law," see 8 Nat. Resources J. 190 (1968). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and’ Other ye 
litical Subdivisions §§ 1 to 3. 

62 C.J,S. Municipal Corporations § 1 et seq. 
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3-1-2 GENERAL PROVISIONS 3-1-2 


3-1-2. Definitions. 


As used 1 in the Municipal Code: 

A... "acquire" or "acquisition" means purchase, construct, accept or any combination of purchas- 
ing, constructing or accepting; 

B, "business". means any person, occupation, profession, trade, pursuit, corporation, institu- 
tion, establishment, utility, article, commodity or device engaged in making a profit, but does not 
include an employee; 

C. "census" means any enumeration of population of a municipality conducted under the direc- 
tion of the government of the United States, the state of New Mexico or the municipality; . 

D... "county" means the county in which the municipality or land is situated; 

E.. "district court" means the district court of the district in which the municipality or land is 
situated; 

F. "governing body" means the city council or city commission of a city, the board of trustees of 
a town or village, the council of incorporated counties and the board of county commissioners of H 
class counties; 

G.. "municipal" or ' "municipality" means any incorporated city, town or village, whether incorpo- 
rated under general act, special act or special charter, incorporated, counties and H class counties; 
..H. "municipal utility" means sewer facilities, water facilities, gas facilities, electric facilities, 
generating facilities or any interest in jointly owned generating facilities owned by a municipality 
and serving the public. A municipality that owns both electric facilities and any interest in jointly 
owned generating facilities may, by ordinance, designate such interest in jointly owned generat- 
ing facilities as part of its electric facilities. Generating facilities shall be considered as part of a 
municipality's electric facilities unless the municipality designates, by ordinance, the generating 
facilities as a separate municipal utility, such designation being conclusive subject to any existing 
property rights or contract, rights; 

I. "public ground" means any real property owned or r leased by a municipality; 

J,,."publish") or, "publication" means printing in a newspaper that maintains an office in the 
municipality and is.of general circulation within the municipality or, if such newspaper is a non- 
daily paper that, will not be circulated to the public in time to meet publication requirements or 
if there is no newspaper that maintains an office in the municipality and is of general circulation 
within the municipality, then "publish" or "publication" means posting in six public places within 
the municipality on the first day that publication is required in a newspaper that maintains an 
office in the municipality and is of general circulation within the municipality. One of the public 
places where posting shall be made is the office of the municipal clerk, who shall maintain the 

‘posting during the length of time necessary to comply with the provisions relating to the number 
of times publication is required in a newspaper of general circulation within the municipality. The 
municipal clerk may, in addition to posting, publish one or more times in a newspaper of general 
circulation in the municipality; 

K. "qualified elector" means any person who is a resident of the rijanicepanity and is registered to 
vote under the provisions of the Election Code. Persons who would otherwise be qualified electors if 
land'on which they reside is annexed to a municipality shall be deemed to be qualified electors: 

(1) upon the effective date of the municipal ordinance effectuating the terms of the an- 
nexation as certified by the board of arbitration pursuant to Section 3-7-10 NMSA 1978; 

(2) upon thirty days after the filing of an order of annexation by the municipal boundary 
commission pursuant to Sections 3-7-15 and 3-7-16 NMSA 1978 if no appeal is filed or, if an appeal 
is filed, upon the filing of a nonappealable court order effectuating the annexation; or 

(3) upon thirty days after the filing of an ordinance pursuant to Section 3-7-17 NMSA 
1978 if no appeal is filed or, if an appeal is filed, upon the filing of a nonappealable court order ef- 
fectuating the annexation; 

‘L. "revenue producing project" means any maynraiyally ewniedd self- hind dettitees piafbots that 
furnish public services to a municipality and its citizens, including but not necessarily limited to 
public buildings; facilities and equipment for the collection or disposal of trash, refuse or garbage; 
swimming pools; golf courses and other recreational facilities; cemeteries or mausoleums or both; 
airports; off-street parking garages; and transportation centers, which may include but are not 
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limited to office facilities and customary terminal facilities for airlines, trains, monorails, subways, 
intercity and intracity buses and taxicabs. "Revenue producing project" does not mean a municipal 
utility as defined in Subsection H of this section; 

M. "street" means any thoroughfare that can accommodate pedestrian or vehicular traffic, is 
open to the public and is under the control of the municipality; 

N. "warrant" means a warrant, check or other negotiable instrument issued by a municipal- 
ity in payment for goods or services acquired by the municipality or for the payment of a debt 
incurred by the municipality; 

O. "mayor" means the chief executive officer of municipalities having the mayor-council form of 
government. In municipalities having other forms of government, the presiding officer of the gov- 
erning body and the official head of the government, without executive powers, may be designated 
mayor by the governing body. Wherever the Municipal Code requires an act to be performed by the 
mayor with the consent of the governing body, in municipalities not having the mayor-council form 
of government, the act shall be performed by the governing body; 

P. "generating facility" means any facility located within or outside the state necessary or in- 
cidental to the generation or production of electric power and energy by any means and includes: 

(1) any facility necessary or incidental to the acquisition of fuel of any kind for the produc- 
tion of electric power and energy, including the acquisition of fuel deposits, the extraction of fuel 
from natural deposits, the conversion of fuel for use in another form, the burning of fuel in place 
and the transportation and storage of such fuel; and 

(2) any facility necessary or incidental to the transfer of the electric power and energy to 
the municipality, including without limitation step-down substations or other facilities used to re- 
duce the voltage in a transmission line in order that electric power and energy may be distributed 
by the municipality to its retail customers; 

Q:. "jointly owned generating facility" means any generating facility in which a municipality 
owns any undivided or other interest, including without limitation iy right to entitlement or 
capacity, and 

R. "joint participant" means any municipality in New Mexico or any betes state; any public 
entity hapa verbose under the laws of any other state having the power to enter into the type of 
transaction contemplated by the Municipal Electric Generation Act [3-24-11 to-3-24-18 NMSA 
1978]; the state of New Mexico; the United States; Indian tribes; and any public electric utility, 
investor-owned electric utility or electric cooperative subject to general or limited regulation by 
the public regulation commission or a ‘similar commission of any other state. 


History: 1953 Comp., § 14-1-2, enacted by Laws The 2019 amendment, effective April 3, 2019, revised 
1965, ch. 300; 1967, ch. 223, § 1; 1969, ch. 251, § 1; 1972, the definition of "qualified elector" as used in the Mu- 
ch. 81, § 1; 1973, ch. 272, § 1; 1979, ch. 260, § 1; 1985, nicipal Code, and made certain technical amendments; in 
ch. 208, § 1; 1987, ch. 323, § 1; 1998, ch. a2, § 1; 2019, Subsection K, after "means any person", deleted "whose 
ch. 212, § 178. pa affidavit of voter registration has been filed by the county 

Cross references, — For poaueerente and procedure clerk, who is registered to vote in a general election pre- 
for incorporation of a municipality, see 3-2-1 NMSA 1978 cinct established by the board of county commissioners 
et seq. that is wholly or partly within the municipal boundaries 

For incorporation of municipalities under special act, and", and after "resident of the municipality", added "and 
see 3-3-1 NMSA 1978 et seq. is registered to vote under the provisions of the Election 

For changing name of municipality, see 3-6-1 and 3-6-2 Code"; in Subsection L, after,"Revenue producing", deleted 
NMSA 1978, "facilities" and added "project"; and in Subsection R, after 

For restrictions on municipal indebtedness, see N.M. "regulation by the", deleted "New Mexico", and after "pub- 
Const., art IX, §.12. lic", deleted "utility" and-added "regulation". 

For voting "precinct’, see 3-8-2 NMSA 1978. The 1993 amendment, effective June 18, 1993, sub- 

For commission-manager form of government applied stituted "public utility commission" for "public service 
to municipalities over 1,000 population, see 3-14-1 NMSA commission" in Subsection R and made minor stylistic 
1978 et seq. changes throughout the section. 

For municipal charters, see 3-15-1 NMSA 1978 et seq. The 1987 amendment, effective June 19, 1987, i in Sub- 

For taking a census, see 3-18-9 NMSA 1978. section J inserted "if such newspaper is a nondaily paper 

For public utilities, see 3-23-1 NMSA 1978 et seq. which will not be circulated to the public in time to meet 

For establishment of H class counties, see 4-44-83 NMSA publication requirements" following "and is of general cir- 
1978. ; culation within the municipality or"; in Subsection L sub- 

For requirement for publication of legal notice or adver- stituted "as defined in Subsection H of this section" for "as 
tisement, see 14-11-2 NMSA 1978. herein defined"; and made minor changes in language and 

For publication of proceedings of municipal boards, see punctuation throughout the section. , 


14-11-11 NMSA 1978. 
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ANNOTATIONS ‘ Ft Newspaper "office". defined, — In the case of a news- 


; : ; paper, "office" means a place where classified ads may be 
"Publish" construed. — The general notice require- placed, where subscriptions may be placed and where 


ments of Subsection J do not apply to govern proceed- general information relative to the newspaper may be ob- 
ings of the municipal boundary commission, Cox v. Mun, tained, 1965 Op. Att'y Gen. No. 65-85. 


Boundary Comm'n, 1998-NMCA-025, 124 N.M. 709, 954 Requirements and qualifications for voting at 
Prod 1186, » cert, denied, 125 N.M. 145, 958 P.2d 108. * municipal elections are the same as those for general 
Village’ construed. — In construing the word "vil-» elections. 1964 Op. Att'y Gen. No. 64-33. 
lage", as used in former section governing municipal li- Residence outside municipality disqualifies one 
quor sales, the court was not justified in giving it a mean- from voting, — A person whose residence is actually out- 
ing which will impair the legislative intent. State ex rel. side the exterior limits or boundaries of a municipality is 
Lorenzino v. County Comm'rs, 1915-NMSC-010, 20 N.M. not qualified to vote in municipal elections. 1957-58 Op. 
G7, 145 P. 1083. Att'y Gen, No. 58-60. 
Governing body of a municipality having a 
mayor-council form of government is either the coun- 
cil or board of trustees, 1969 Op. Att'y Gen. No. 69-148, 


3-1-3. Municipalities; name; prohibiting the use of name of another 


municipality. 
Any municipality may be known as the: 
Pim CILY OL otaahtiun 
A HOWELL OL acetorons wees 
Oye villave Ot ....).. "but no municipality which changes its name or incorporates shall adopt 


the name of an existing municipality. 


! History: 1953 Comp., § 14-1-3, enacted by Laws Use of abbreviations of name of municipal body or pri- 
1965, ch. 300. vate corporation in designating party to judicial proceed- 
Cross references. — For changing name of municipal- ings, 167 A.L.R, 1217. 
ity, see 3-6-1 and 3-6-2 NMSA 1978. , 62 C.J.S. Municipal Corporations § 34, 
ANNOTATIONS: 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 29. 


3. 1- ‘4, Municipalities; change of status; continuation of dvenanah ee: 
judicial notice. 


A. Whenever a municipality changes its name as authorized in Sections 3-6-1 and 8-6-2 NMSA 
1978 or reorganizes its government as provided in Sections 3-3-1 through 3-3-4, 3-14-1 through 3- 
14-19 and 3-15-1 through 3-15-16 NMSA 1978, the municipal clerk shall file certified copies of the 
election certificates indicating approval of the change of name or reorganization of the municipal- 
ity in the office of the county clerk and the office of the secretary of state. The municipal clerk shall 
also transmit, if the municipal boundaries are to be changed, certified copies of a map or plat of the 
revised municipal boundaries to the hdd ales of finance and bpgta ie hee and the yea of 
taxation and revenue. 

B. All acts performed in the name of the municipality previous to the change in name or the reor- 
ganization of the municipality shall continue in effect except as they are amended or modified by the 
change in name or reorganization of the municipality; provided, that the change of name or reorgani- 
zation of the municipality shall not in any manner affect the rights or liabilities of the municipality 

‘or any other right, liability or right of action, civil or criminal, for or against the municipality. 

C. When certified copies of the election certificates are filed in the office of the county clerk and 
the office of the secretary of state, as required in this section, the change of name or reorganization 
of the municipality shall be deemed complete and shall be judicially recognized in all subsequent 
proceedings in pie the municipality is interested. 


History: 1953 Comp.,’§ 14-1-4, enacted by Laws: 
1965, ch. 300; 1981, ch. 204, § 2. 
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3-1-5. Petitions; examinations of signatures; purging; judicial review. 


A. All petitions, filing of petitions, verification of petitions and all other acts to be performed 
by petitioners, public officers or employees, regarding only those petitions that trigger a municipal 
special or regular election as authorized in the Municipal Code [Chapter 3 NMSA 1978] or other- 
wise authorized by law, shall comply with the terms of this section, except as otherwise expressly 
provided by law. » 

B. Each page or group of pages of a petition shall be accepted for filing by a municipal clerk, a 
county clerk, a governing body or a board of county commissioners only if: 

(1) the municipal clerk has approved the form of petitions to be filed with the municipality 
prior to circulation of the petition; or 

(2) the county clerk has approved the form of petitions to be filed with the county prior to 
circulation of the petition; and 

(3) each page of the petition to be filed contains the approval or facsimile approval of the 
municipal or county clerk and the petition heading and penalty statement are legible when sub- 
mitted for filing. 

C. The municipal or county clerk shall approve a petition as to form if the proposed petition 
form contains: 

(1) a heading that complies with a particular form of heading required by law; or 

(2) aheading that clearly conveys the purpose for signing the petition if no particular form 
of heading is required by law; 

(3) a place for the person signing the petition to write the date and the person's name 
(printed), address and signature, unless other requirements are mandated by law, and then the 
petition shall comply with those requirements; and 

(4) astatement that any person knowingly providing or causing to be provided any false 
information on a petition, forging a signature or signing a petition when that person knows that 
person is not a qualified elector in the municipality is guilty of a fourth degree felony. 

D. The requirements of Subsection B of this section shall be deemed complied with if an origi- 
nal form of petition is submitted to a municipal or county clerk for approval prior to circulation 
and after approval by the clerk that the original form is reproduced by photocopying or other simi- 
lar means so that the form and clerk's approval are unchanged from the original and are legible on 
each page of the petition to be filed. 

E. A petition filed with a municipal clerk, a county clerk, a governing body or a board of county 
commissioners shall include all individual pages of a petition complying with the provisions of this 
section, regardless of whether the pages are filed singly or in a group, Pages complying with the 
provisions of this section may be filed at different times so long as filing is within the time period 
allowed by law for the filing of the particular petition to be filed. If no time period is established 
by law, petition signatures may not span a period of time greater than sixty days from the date of 
the earliest signature on the petition, and the petition shall be filed within sixty-five days from the 
date of the earliest signature on the petition. 

F, Upon approval of a proposed petition as to form, the municipal clerk shall notify the county 
clerk of the approval, and the county clerk shall furnish a current voter registration list of quali- 
fied electors entitled to vote in municipal elections to the municipal clerk within fourteen days of 
the notification. 

G... When a petition is filed: with a municipal clerk, a county clerk, a governing body or a board 
of county commissioners, the governing body or board of county commissioners shall either certify 
the petition as valid or order an examination of the petition and the names, addresses and signa- 
tures on the petition. ; 

H. When an examination of the petition and the names, addresses and signatures on the peti- 
tion is ordered, the. municipal clerk, county clerk, governing body or board of county commission- 
ers shall: 

(1) resolve issues of residency and major infractions in accordance with the Mlection Code; 

(2) determine the minimum number of valid. names, addresses and signatures, as man- 
dated by law, that must be contained in the particular sehr filed in order for‘it to be declared a 
valid petition; 
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(3) examine the petition and the names, addresses and signatures on the petition, purge 
from the petition the signature of any person who is not shown as a qualified elector of the mu- 
nicipality on the list of registered voters provided by the county clerk, purge any signature that 
is a forgery or that is illegible, purge any signature that appears more tham once or that cannot 
be matched to the name, address and signature as shown on the voter registration lists and the 
original affidavit of registration, purge the signature of any person who has not'signed within the 
time limits set by law and purge the signature of any person who does not meet the igre ibeertrorag 
for signing the petition as prescribed by law; and 

(4). certify, no later than ten days after the petition is filed or after the expiration of the 
period within which the petition can be filed as prescribed by law, whichever occurs last, whether 
the petition contains the minimum number of valid names, addresses and signatures as mandated 
by law. 

I, Nothing in this section shall preclude a person with a disability or an illiterate person from 
causing another person to sign a petition on a person with a disability's or an illiterate person's 
behalf, so long as the person signing for the person with a disability or illiterate person executes 
an affidavit acknowledged before a notary public that the person is authorized to sign the petition 
for the person with a disability or illiterate person. In order for the signature on behalf of the per- 
son with a disability or illiterate person to be counted and not purged, the original affidavit shall 
be submitted along with the petition containing the signature on behalf of the illiterate person or 
person with a disability. 

J. Ifthe petition is certified as valid pursuant to Subsection G of this section or is certified as 
containing in excess of the minimum number of valid names, addresses and signatures mandated 
by law, then such certification shall be recorded as part of the minutes at the next meeting of the 
governing body or the board of county commissioners. 

K. Ifthe petition is certified as containing less than the minimum number of valid names, ad- 
dresses and signatures mandated by law, then the municipal clerk, county clerk, governing body or 
board of county commissioners shall: 

(1) cause the names, addresses and signatures that were purged fan the petition to be 
posted in the municipal or county clerk's office no later than on the day the petition is certified; 

(2) determine the total number of people signing the petition, the number purged, the 
number that were not purged and the minimum number of valid names, addresses and signatures 
required by law for such a petition and post this information along with and at the same time as 
the posting required in Paragraph (1) of this subsection; 

(8) publish once, pursuant to the provisions of Subsection J of Section 3-1-2 NMSA 1978, 
within one week of the certification, the information compiled pursuant to Paragraphs (1) and (2) 
of this subsection; and 

(4) cause the information compiled pursuant to Paragraphs (1) and (2) of this subsection 
and the date and place of publication pursuant to Paragraph (3) of this subsection to be recorded 
as part of the minutes at the next meeting of the governing body or the board of county commis- 
sioners after publication has occurred. 

L. The following rules shall govern reinstatement of purged signatures: 

(1) within ten days after the petition is certified as containing less than the minimum 
number of valid names, addresses and signatures mandated by law, any person whose signature 
has been purged from a petition may present evidence to the clerk to show that the person's signa- 
ture has been wrongfully purged; 

(2) ifthe clerk fails to reinstate that person's signature within three days of demand, then 
that person may, within ten days of the clerk's refusal to reinstate, petition the district court for 
an order to reinstate the person's signature on the petition. Upon a prima facie showing by the 
petitioner of the right to have that person's signature included upon the petition, the district court 
shall issue an order to the municipal clerk, county clerk, governing body or board of county com- 
missioners to require reinstatement of the signature of the petitioner; 

(3) within ten days after receiving the order of the district court, the municipal clerk, 
county clerk, governing body or board of county commissioners shall reinstate the signature of 
the petitioner on the petition or show cause why the signature of the petitioner has not been rein- 
stated. Upon hearing, if the district court finds that the person whose signature has been purged 
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meets the qualifications for signing the petition, the district court shall make final its order of 
reinstatement to the municipal clerk, county clerk, governing body or board of county commission- 
ers; and ) 

(4) if a sufficient number of signatures are reinstated by the clerk, the district courtier 
both to make the petition valid, then the reinstatement by the clerk or the district court, which- 
ever occurs last, shall be deemed the date of certification of the validity of the petition for the 
purposes of adopting election resolutions, calling elections or for other matters as provided in the 
Municipal Code or otherwise provided by law. 

M. Any petition that contains an insufficient number of signatures ster all signatures have 
been reinstated pursuant to Subsection L of this section is invalid. 

N. When a petition governed by this section is filed with the municipal clerk or the govern- 
ing body of a municipality, the governing body or municipal clerk shall perform or cause to be 
performed the duties required under this section, except as otherwise prohibited by law. When a 
petition governed by this section is required to be filed with the county clerk or board of county 
commissioners, the board of county commissioners or county clerk shall perform or cause to be 
performed the duties required under this section, except as otherwise prohibited by law. 

QO.» Any person or any municipal or county official knowingly violating the provisions of this 
section, knowingly providing or causing to be provided any false information on a petition or forg- 
ing a signature or otherwise signing a petition when that person knows the person is not‘a quali- 
fied elector in the municipality is guilty of a fourth degree felony. 

P. The provisions of this section shall not be binding upon a municipality to the extent such 
provisions are inconsistent with or superseded by the terms and provisions of: 

(1) the charter of a municipality incorporated by a special act; 

(2) the charter of a municipality adopted pursuant to Article 10, Section 6 of the constitu- 
tion of New Mexico; 

(3) the charter of a municipality adopted pursuant to the Municipal Charter Act [8-15-12 
through 3-15-16 NMSA 1978]; or 

(4) the charter of a combined municipal organization. 

Q. Once a petition has been filed with a municipal clerk, a county dete a governing body or 
a board of county commissioners, no name on the petition may be withdrawn except those names 
purged pursuant to Subsection H of this section. 


- History: 1978 Comp., § 3-1-5, enacted: by Laws 
1985, ch. 208, § 2; 1987, ch. 323, § 2; 1991, ch. 109, § 1; 

2007, ch. 46, § 1; 2018, ch. 79, § 43. 

Cross references. — For sentencing for felonies, see 
31-18-15 NMSA 1978. 

Repeals and reenactments, — Laws 1985, ch: 208, § 
2 repealed former 3-1-5 NMSA 1978, as enacted by Laws 
1967, ch. 146, §1, and enacted a new 3-1-5 NMSA 1978. 

The 2018 amendment, effective July 1, 2018, made 
conforming changes as a result of the repeal of the Munic- 
ipal Election Code; and in Paragraph H(1), after "in accor- 
dance with the", deleted "rules set forth in the Municipal". 

Temporary provisions. — Laws 2018, ch. 79; § 174 
provided that references in law to the Municipal Election 
Code and to the School Election Law shall be deemed to be 
references to the Local Election Act. 

The 2007 amendment, effective June 15, 2007, Sub- 
section I, changed "handicapped person" to "person with 
a disability". 


3-1-6. Final day to act. 


The 1991 amendment, effective June 14; 1991, added 
Subsection Q and made stylistic changes in Subsections 
C, G and M, 

The 1987 amendment, effective June 19, 1987, in Sub- 
section H, in Paragraph (3) inserted "any signature that 
appears more‘than once" following "any signature which 
is a forgery, is illegible"; in Subsection M substituted "Sub- 
section L" for "Subsection K"; and made minor changes in 
language and punctuation throughout the section. 


ANNOTATIONS © 


Compliance with section required. — Section 3- 
2-1 NMSA 1978 provides for additional requirements for 
petitions for incorporation and does not supersede those 
of this section., Citizens for Incorporation, Inc. v. Board 
of County Comm'rs, 1993-NMGCA-069, 115 N.M. 710, 858 
P.2d 86, cert. denied, 115 N.M. 602, 856 P.2d 250. 


Whenever the last day for performing an administrative duty, filing a petition or declaration in a 
county or municipal office, or other similar act falls on a Saturday, Sunday or holiday, the next suc- 
ceeding day on which the county or municipal office is open during regular business hours shall be 
the final day for performing the administrative duty, filing a petition or declaration with a county 
or municipal clerk or other similar act. 
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History: 1953 Comp.,§ 14-1-6, enacted by Laws 
1967, ch. 146, § 2. 


ARTICLE 2 
6 e e e 
Incorporation of Municipality 
Sec. Sec. ) 
3-2-1. Petition to incorporate area as a. municipality; 3-2-6.. Incorporation; notice of the election; registered 
map and money for census. voters to vote; appointment of election of- 
3-2-2. Characteristics of territory proposed to be incorpo- - ficials; conduct of election; question to be 
rated as a municipality. submitted; location of voting places. 
3-2-3. Urbanized territory; incorporation limited within 3-2-7. Incorporation; notice of the election results; publi- 
urbanized territory. cation or posting; filing of results; limita- 
3-2-4, Special provisions for incorporation of municipali- tion on resubmission. 
“4 “ties under certain circumstances. 3-2-8.. Incorporation; election of first officers; duties of 
3-2-5. Incorporation; duties of county commissioners af- board of county. commissioners and county 
ter filing of petition to act; population data clerk; selection of terms of first officers. 
required; Sait right of appeal ee dis- 3-2-9. Incorporation complete; judicial notice; defects in 
trict court. incorporation; appeal. 


3-2- 1. Petition to incorporate area as a municipality; map and money 
for census. 


A. The residents of territory proposed to be incorporated as a municipality may petition the 
board of county commissioners of the county in which the greatest portion of the territory pro- 
posed to be incorporated lies to incorporate the territory as a municipality. The petition shall: 

(1) be in writing; 

(2) state the name of the proposed municipality; 

(3) describe the territory proposed to be incorporated as a municipality; and 

_(4)_ be signed by either: 

(a) . not less than two hundred qualified electors, each of whom shall, on the petition: 
1) swear or affirm that the qualified elector has resided eiblaini the territory proposed to be incor- 
porated for a period of six months immediately prior to the signing of the petition; and 2) list the 
street address of the qualified elector's residence; or 

(b) the owners of not less than sixty percent of the real estate within the territory 
proposed to be incorporated who are not delinquent in their payment of real property taxes. 

B. The petition shall be accompanied by: 

(1) an accurate map or plat that shows the boundary of the territory proposed to be incor- 
porated; 

(2) a municipal services and revenue plan that describes the municipal services the pro- 
posed municipality will provide and the details of how the municipality will generate sufficient 
revenue to cover the costs of providing those services; and 

(3) the current university of New Mexico geospatial and population studies group data 
showing that the territory proposed to be incorporated contains a population density of not less 
than one person per acre. 

C., The municipal services and revenue plan shall demonstrate that the proposed municipality 
will provide at least three of the following services and that it will have a tax base sufficient to pay 
the costs of those services: 

(1) law enforcement; 

. (2) fire protection and fire safety; 

(3) road and street construction and maintenance; 

(4) solid waste management; 

(5) water supply or distribution or both; 

(6) ‘wastewater treatment; 

(7) storm water collection and disposal; 

(8) electric or gas utility services; 
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(9) enforcement of building, housing, plumbing and electrical codes and other similar 
codes; 

(10) planning and zoning; and 

(11) recreational facilities. 

D. The county shall forward the petition to the local government division of the department of 
finance and administration, which shall convene a municipal incorporation review team consist- 
ing of: 

(1) the director of the local government division or the director's designee; 

(2) the secretary of taxation and revenue or the secretary's designee; 

(3). one representative of the county in which the proposed municipality would be located 
chosen by the board of county commissioners; and 

(4) arepresentative of the New Mexico municipal league who shall be an advisory member 
of the review team. 

E.. The review team shall consider the petition and may request that the university of New 
Mexico geospatial and population studies group confirm that the data provided with the petition 
supports the finding that the proposed boundaries contain a population of at least one person 
per acre. The review team shall evaluate the municipal services and revenue plan and determine 
whether the proposed municipality meets the requirements of Chapter 3, Article 2 NMSA 1978. 
If the review team finds that the proposed municipality meets the requirements of that article, it 
shall report its findings and recommendations to the board of county commissioners. If the review 
team finds that the proposed municipality does not meet the requirements of that article, the re- 
view team shall notify the board of county commissioners and the petitioners of deficiencies in the 
petition. The review team's notification of deficiencies in the municipal services and revenue plan 
suspends the attempt to incorporate. Petitioners have three months from the date of notification of 
deficiencies to submit an amended plan to the review team. If the amended plan is rejected by the 
review team for deficiencies, petitioners may not submit another petition to incorporate an area 
until at least one year after the date of that rejection. 


History: 1953 Comp., § 14-2-1, enacted by Laws of their contiguous and urbanized areas shall take place 
1965, ch. 300; 2013, ch. 120, § 1; 2021, ch. 112, § 1. in a planned and orderly manner; ahd to discourage splin- 
Cross references. — For definition of "census", see 3- ter communities or a proliferation of neighboring, inde- 
1-2 NMSA 1978. pendent municipal bodies whose competing needs would 
For name of municipality, see 3-1-3 NMSA 1978. divide tax revenues, multiply services, create confusion 
For examination of signatures, purging and judicial re- and factionalism among our citizens, and destroy the har- 
view of petitions, see 3-1-5 NMSA 1978. mony that should exist between peoples of diverse back- 
For execution and registration of warrants, see 3-37-5 grounds and socioeconomic strata within the state. City of 
NMSA 1978. Sunland Park v. Santa Teresa Concerned Citizens Ass'n, 
The 2021 amendment, effective June 18, 2021, pro- 1990-NMSC-050, 110 N.M. 95, 792 P.2d 11388. 
vided that a petition for municipal incorporation shall use The law does not contemplate incorporation of 
population data provided by the university of New Mexico community land grant. Board of Trustees v. Sedillo, 
geospatial and population studies group, and removed a 1922-NMSC-027, 28 N.M. 53, 210 P. 102. 
provision requiring money to conduct a census in the ter- Incorporation of urbanized territory. — Where the 
ritory proposed to be incorporated to be included with the provisional government of Santa Teresa (Santa Teresa), a 
petition to incorporate; in Subsection B, deleted former New Mexico non-profit corporation consisting of owners of 
Paragraph B(3) and added a new Paragraph B(3); and in land in the Santa Teresa area in Dofia Ana county, sought 
Subsection E, after "consider the petition and", deleted to incorporate the area as a municipality, separate from 
"the required census results" and added "may request \ neighboring city of Sunland Park (Sunland Park), the 
that the university of New Mexico geospatial and popula- district court erred in affirming the Dofa Ana board of 
tion studies group confirm that the data provided with the county commissioners' denial of Santa Teresa's. petition 
petition supports the finding that the proposed boundar- to incorporate based on a determination that 3-2-3(B)(3) 
ies contain a population of at least one person per acre. NMSA 1978 required Santa Teresa to first submit a for- 
The review team shall", mal petition asking Sunland Park to annex the subject 
The 2013 amendment, effective June 14, 2018, re- territory, because 8-2-3(B)(3) NMSA 1978 does not re- 
quired that petitioners present a municipal services and quire residents of a territory to first formally petition the 
revenue plan that demonstrates that the services will be existing municipality to annex the territory before they 
provided and how the services will be paid for; required can file a petition to incorporate as a municipality; such 
the local government division to convene a review team to residents may file an incorporation petition pursuant to 
review petitions for incorporation; added Paragraph (2) of 3-2-1 NMSA 1978 and 3-2-5 NMSA 1978 if the municipal- 
Subsection B; and added Subsections C, D and E. ity informally proposes to consider or otherwise expresses 


an interest in annexing the territory, short of actually 


ANNOTATIONS initiating formal annexation proceedings. Provisional 
Legislative intent, — The legislature has declared the Gov't of Santa Teresa v. Doria Ana Cnty. Bd. of Comm'rs, 
public policy to be that the growth of municipalities and 2018-NMCA-070, cert. granted. 
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Effect of deficient petition. — The filing of a proper 
petition for incorporation is jurisdictional and objections 
to the petition's sufficiency may be raised at any time. An 
incorporation attempted under a petition that does not 
comply with the statutory prerequisites is null and void. 
Strict compliance with the statutory prerequisites to in- 
corporation is required. Thus; the board was not estopped 
from denying the petition or litigating its deficiencies by 
the board's failure to point out the defects at an earlier 
stage of the proceedings. Citizens for Incorporation, Inc. 
v. Board of County Comm'rs, 1993-NMCA-069, 115 N.M. 
710, 858 P.2d 86, cert. denied, 115 N.M. 602, 856 P.2nd 250. 

Effect of failure to sign petition as required. — Ac- 
tion of board in incorporating a village may be shown to 
have been without jurisdiction and void by establishing 
that the petition was not signed as required. State ex rel. 
Clancy v. Porter, 1917-NMSC-082, 23 N.M. 508, 169 P. 471. 

Failure to "swear or affirm". — A sworn statement 
is one made under, penalty of perjury. An affirmation 


substitutes for a sworn statement when the person has — 


conscientious scruples against taking an oath; however, it 
too is made under penalty of perjury. Here, the petition 
does not contain any language indicating that persons 
who provide false information on the petition_might be 
subject to the penalty of perjury. The petition also fails to 


include the statement that any perons knowingly giving 


false information on the petition is guilty of a fourth de- 
gree felony, as required by 3-1-5(C)(4) NMSA 1978. Citi- 
zens for Incorporation, Inc. v. Board of County Comm'rs, 
1993-NMCA-069, 115 N.M. 710, 858-P.2d 86, cert. denied, 
115 N.M..602, 856 P.2nd 250. 

This section provides for additional requirements for 
petitions for incorporation and does not supersede those 
of 3-1-5 NMSA 1978. Citizens for Incorporation, Inc. v. Bd. 
of County Comm'rs, 19938-NMCA-069, 115 N.M..710, 858 
P.2d 86, cert. denied, 115 N.M, 602, 856 P.2nd 250. 

Requirement for description and map separate. 


— The statutory requirements that the petition contain a” 


written description and an accurate map are separate and 
distinct. The legislature intended both requirements to 
be complied with. Additionally, the requirement that the 
map itself be accurate and fairly apprise the he a of the 


property to be included in the proposed municipality is 
reasonable because not all members of the public will nec- 
essarily understand the legal description of the proposed 
municipality. Citizens for Incorporation, Inc. v. Board of 
County Comm'rs, 1998-NMCA-069, 115 N.M. 710, 858 
P.2d 86, cert, denied, 115 N.M. 602, 856 P.2nd 250. 

When map insufficient. — A map is‘insufficient for 
incorporation purposes if people are misled or cannot de- 
termine whether their property is included in the area 
proposed to ‘be incorporated. Citizens for Incorporation, 
Inc. ‘v. Board of County Comm'rs, 1993-NMCA-069, 115 
N.M. 710, 858 P.2d 86, cert. denied, 115 N.M. 602, 856 
P.2nd‘250. 

No refund of census expenses. — There is no provi- 
sion allowing a refund of or reimbursement for census ex- 
penses if the petition is not granted. Citizens for Incorpo- 
ration, Inc. v. Board of County Comm'rs, 1993-NMCA-069, 
115 N.M. 710, 858 P.2d 86, cert. denied, 115 N.M. 602, 856 
P,2d 250. 

Requirement of domicile. — In using the word "re- 
side" in this section, the legislature intended that the per- 
sons signing the petition for incorporation should be domi- 
ciled in the community involved and not claim some other 
state as their residence. Summer residents, although they 
may own real estate and pay real estate property taxes, 
who claim’some other state as their domicile or legal resi- 
dence, would not be eligible to sign such petition. 1953-54 
Op. Att'y Gen. No. 54-6018. 

‘Law reviews. — For comment, "Deannexation: A pro- 
posed statute," see 20 N.M.L. Rev. 713 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 28 to 33. 

Constitutionality of statutes for formation of munici- 


pal corporations as affected by objection that they impose 


nonjudicial functions on courts, 69 A.L.R. 290. 

Capacity to attack the fixing or extension of municipal 
limits or boundary, 13 A.L.R.2d 1279, 17 A.L.R.5th 195. 

Right of oneigovernmental subdivision to challenge 
annexation proceedings by another such subdivision, 17 
A.L.R.5th 195, 

62 C.J.S. See Corporations § 10 et seq. 


3-2-2, reyes eee ther of territory proposed bo be incorporated. asa 


_ municipality. . 


A. A territory proposed to be incorporated as a municipality shall: 
(1) not be within the boundary of another municipality; 
(2) have a population density of not less than one person per acre, except for a class B 


county with a net taxable value of property for property tax purposes in 1990 of over ninety-five 
million ‘dollars ($95,000,000) and a population of less than ten thousand according to the 1990 
federal decennial census and where the population density of the territory proposed to be incorpo- 
rated is not less than one person per four acres; | 7 
(3) contain not less than one hundred fifty persons; and 
(4), contain a sufficient. assessed value of real property and a sufficient number of busi- 
nesses so that the proposed municipality will contain a sufficient tax base to enable it to provide 
a clerk-treasurer, a police officer and office space for the municipal government within one year of 
incorporation. 7 
B. In the alternative to the requirements of Paragraph (2) of Subsection A of this section, a ter- 
ritory proposed to be incorporated as a municipality shall: | 
; (1) contain within its boundaries a resort area having more than fifty thousand visitors a 
year; and 
(2) have - more than one hundred fiity single-family residences, as shown by the property 
tax rolls. . 
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History: 1953 Comp., § 14-2-2, enacted by Laws ANNOTATIONS 
yea Ripe oR ee NS ORES Sent Applicability. — This section merely sets out the char- 
The 2013 amendment, effective June 14, 2013, made acteristics required of any territory proposed to be incor- 
grammatical changes in the introductory sentences in in porated; it does not address the incorporation proceed- 
Subsections A.and B: ings themselves. Citizens for Incorporation, Inc. v. Board 
The 1999 amendment, effective June 18, 1999, added of County Comm'rs, 1993-NMCA-069, 115 N.M. 710, 858 
Subsection A(4). P.2d 86, cert. denied, 115 N,.M. 602, 856 P.2d 250. rie 
The 1995 amendment, effective June 16, 1995, desig- Law reviews. — For article, "Prisoners Are People, 


nated the introductory provisions as Subsection A, redes- see 10 Nat. Resources J. 869 (1970). 
ignated former Subsections A through C as Paragraphs (1) Am. Jur, 2d, A.L.R. and C.J.S, references. — 56 Am. 
through (3) of Subsection A, added Subsection B, and made © Jur. 2d Municipal Corporations, Counties, and Other Po- 
a minor stylistic change in Paragraph (2) of Subsection A. litical Subdivisions 8§ 39 to 43, 

The 1991 amendment, effective June 14, 1991, in Sub- 
section B, added the language beginning with "except for 
a class B county". 26 


3-2-3. Urbanized territory; incorporation limited within urbanized 
territory. 


A. Urbanized territory is that territory within the same county and within five miles of the 
boundary of any municipality having a population of five thousand or more persons and that ter- 
ritory within the same county and within three miles of a municipality having a population of less 
than five thousand persons, except that territory in a county declared by an ordinance of the board 
of county commissioners to be a traditional historic community shall not be considered urbanized 
territory and shall not be annexed by a municipality unless it is considered for annexation pursu- 
ant to a petition requesting annexation signed by a majority of the qualified electors within the 
traditional historic community. . . 

B.._ No territory within an urbanized territory shall be incorporated as a municipality unless the: 

(1) municipality or municipalities causing the urbanized territory approve, by resolution, 
the incorporation of the territory as a municipality; 

(2) residents of the territory proposed to be incorporated have filed with the municipal- 
ity a valid petition to annex the territory proposed to be incorporated and the municipality fails, 
within one hundred twenty days after the filing of the annexation petition, to annex the territory 
proposed to be incorporated; or | | 

(3) residents of the territory proposed to be annexed conclusively prove that the munici- 
pality is unable to provide municipal services within the territory proposed to be incorporated 
within the same period of time that the proposed municipality could-provide municipal service. 

C. A traditional historic community may become incorporated even though it is located within 
what is defined as urbanized territory pursuant to Subsection A of this section, by following the 
procedures set forth in Sections 3-2-5 through 3-2-9 NMSA 1978. 


History: 1953 Comp., § 14-2-3, enacted by Laws Laws 2019, ch. 6, § 1, effective July 1, 2019, revised the 


1965, ch. 300; Laws 1967, ch. 198, § 1; 1995, ch. 170, § qualifications for a ‘territory to be considered an urbanized 
1; 2019, ch. 6, § 1; 2019, ch. 212, § 179. territory; in Subsection A, after "except that territory in 
2019 Multiple Amendments. — Laws 2019, ch. 6, § 1, a", deleted "class B", after the next occurrence of "county", 
effective July 1; 2019, and Laws 2019, ch. 212, § 179, effec- deleted "with a population between ninety-five thousand 
tive April 3, 2019, enacted different ‘amendments to this and ninety-nine thousand five hundred, based on the 1990 
section that can be reconciled. Pursuant to 12-1-8 NMSA -federal decennial census", and after "majority of the regis- 
1978, Laws 2019, ch. 212, § 179 as the last act signed tered", deleted "qualified electors" and added "voters". 
by the governor, is set out above and incorporates both The 1995 amendment, effective April 5, 1995, added 
amendments. The amendments enacted by Laws 2019, ch. the language in Subsection A beginning "except that ter- 
6, § 1 and Laws 2019, ch. 212, § 179 are described below. ritory in a class B county" and ending."qualified electors 
To view the session laws in their entirety, see the 2019 ses- within the traditional historic community", deleted "shall" 
sion laws on NMOneSource.com. preceding "approve" in Paragraph B(1), and added Sub- 
The nature of the difference between the amendments section C. 
is that Laws 2019, ch. 6, § 1, revised the qualifications for 
a territory to be considered an urbanized territory, and ANNOTATIONS 


Laws 2019, ch. 212, § 179, removed "registered" preceding 
"qualified electors". 

Laws 2019, ch. 212, § 179, effective April 3, 2019, in 
Subsection A, removed "registered" preceding "qualified 
electors". 


"Conclusively prove" construed. — Without decid- 
ing the necessity of following the procedures set forth in 
Subsections B(1) and (2), the district court properly found 
that an association of landowners had not proved conclu- 
sively, as required by Subsection B(3), that it could provide 
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services to an urbanized territory proposed to be incorpo- 
rated sooner than could the city. City of Sunland Park v. 
Santa Teresa Concerned Citizens Ass'n, 1990-NMSC-050, 
110 N.M. 95, 792 P.2d 1188. 

"Proposed to be annexed" construed. — Where the 


provisional government of Santa Teresa (Santa Teresa), a 


New Mexico non-profit corporation consisting of owners of 
land in the Santa Teresa area in Dofia Ana county, sought 
to incorporate the area as a municipality, separate from 
neighboring city of Sunland Park (Sunland Park), the 
district court erred in affirming the Dofia Ana board of 
county commissioners’ denial of Santa Teresa's petition 
to incorporate based on a determination that 3-2-3(B)(3) 


NMSA 1978 required Santa Teresa to first submit a for- 
mal petition asking Sunland Park to annex the subject 
territory, because 3-2-3(B)(3) NMSA 1978 does not re- 
quire residents of a territory to first formally petition the 
existing municipality to annex the territory before they 
can file a petition to incorporate as a municipality; such 
residents may file an incorporation petition pursuant to 
3-2-1 NMSA 1978 and 3-2-5 NMSA 1978 if the municipal- 
ity informally proposes to consider or otherwise expresses 
an interest in annexing the territory, short of actually 
initiating formal annexation proceedings. Provisional 
Gov't of Santa Teresa v. Dofia Ana Cnty. Bd. of Comm'rs, 
2018-NMCA-070, cert. granted. 


3-2-4. Special provisions for incorporation of municipalities under 
certain circumstances. 


Notwithstanding any provisions of Sections 3-2-3, 3-2-5 and 3-57-9 NMSA 1978 to the contrary, 
the residents of a contiguous, undivided territory within a class A county may incorporate that 
territory into a new municipality with boundaries closer than five miles to or coterminous with 
the boundary of an existing municipality by following all other provisions of the law governing 
incorporation, if the territory proposed to be incorporated has a population, as shown by the last 


decennial census, of fifteen thousand or more. 


History: 1953 Comp., § 14-2-3.1, enacted by Laws 
1976, ch..53, $1. 


ANNOTATIONS 


Section does not relieve census requirement. — 
This section is an exception and allows residents of an 
area within five miles of or coterminous with an existing 
municipality in a class A county to incorporate without 
complying with 3-2-3B NMSA 1978 if the area proposed 
for incorporation has a population of 15,000 or more and 


with 3-2-3(B) NMSA 1978. Additionally, this section states 
that it is an exception only to "contrary" provisions and 
further explicitly states that residents of such an area 
must comply with "all other provisions of the law gov- 
erning incorporation." That would include payment for 
a new census as required by 3-2-1B(2) NMSA 1978 and 
3-2-5B(2) NMSA 1978. The requirement that a new cen- 
sus be conducted before an incorporation election. is not 
"contrary" to this section. Citizens for Incorporation, Inc. 
v. Board of County Comm'rs, 1993-NMCA-069, 115 N.M. 


the provision for the federal census is included merely so 


710, 858 P.2d 86, cert. denied, 115 N.M. 602, 856 P,2d 250. 
that the incorporators can determine if they must comply 


3-2-5. Incorporation; duties of county commissioners after filing of 
petition to act; population data required; election; right of 
appeal to district court. 


A, . After the petition for incorporation, together with the accompanying map or plat:and the 
municipal services and revenue plan have been filed with the board of county commissioners, the 
board of county commissioners, in lieu of complying with the requirements of Section 3-1-5 NMSA 
1978, shall determine within thirty days after the filing of the petition: 

(1) from the voter registration list in the office of the county clerk if the signers of the patie 
tion are qualified electors residing in the territory proposed to be incorporated; or 

(2) from the tax schedules of the county if any of the owners of the real estate who signed 
the petition are delinquent in the payment of property taxes; and 

(3) ifthe territory proposed to be incorporated is within an existing municipality or within 
the urbanized area of a municipality. | 

B. Ifthe board of county commissioners determines that the territory proposed to be incorpo- 
rated is: 

(1)... not within the boundary of an pEESLing municipality,and not within the urbanized area 
of a municipality; or 

(2) within the arp ane area of another municipality and in ‘compliance with Section 3- 
2-3 NMSA 1978, the board of county commissioners shall accept the data provided by the univer- 
sity of New Mexico geospatial and population studies group regarding whether or not the territory 
proposed to be incorporated contains a population density of not less than one person per acre. 
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C. Within fifteen days after the date the university of New Mexico geospatial and population 
studies group data and the municipal incorporation review team's report have been filed with the 
board of county commissioners, the board of county commissioners shall determine if the condi- 
tions for incorporation of the territory as a municipality have been met as required in Sections 3- 
2-1 through 3-2-3 Na 1978 and shall have its determination recorded in the minutes of its 
meeting, 

D. Based on the dhieanaity of New Mexico geospatial and population studies group data and 
the municipal incorporation review team's report, if the board of county commissioners determines 
that the conditions for incorporation have not been met, the board of county commissioners shall 
notify the petitioners of its determination by publishing in a newspaper of general circulation in 
the territory proposed to be incorporated, once, not more than ten days after its determination, a 
notice of its determination that the conditions for incorporation have not been met, If there is no 
newspaper of general circulation in the territory proposed to be incorporated, notice of the deter- 
mination shall be posted in eight public places within the territory proposed to be incorporated. 

E. After the board of county commissioners has determined that all of the conditions for incor- 
poration of the territory as a municipality have been met, the board of county commissioners shall 
hold an election on the question of incorporating the territory as a municipality. Special elections 
for the incorporation of municipalities shall only be held in June or July in odd-numbered years 
or July or August in even-numbered years and shall be held pursuant to the provisions of the Lo- 
cal Election Act [Chapter 1, Article 22 NMSA 1978]. The county clerk shall notify the secretary of 
finance and administration and the secretary of taxation and revenue of the date of the incorpora- 
tion election within ten days after the adoption of the resolution calling the election. 

F. The signers of the petition or a municipality within whose urbanized area the territory pro- 
posed to be incorporated is located may appeal any determination of the board of county commis- 
sioners to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. | 


History: 1953 Comp., § 14-2-4, enacted by Laws the incorporation of a territory as a municipality may be 
1965, ch. 300; 1981, ch. 205, § 1; 1985, ch. 208, § 3; 1998, held, and provided that such elections shall be held pur- 
ch. 55, § 3; 1999, ch. 265, § 3; 2013, ch. 120, § 3; 2018, suant to the provisions of the Local Election Act; and in 


ch, 79, § 44; 2021, ch, 112, § 2. Subsection F, added "Special" preceding "elections" in the 
Cross references. — For procedures governing ad- second sentence, after "shall besheld in",;;added "June or 
ministrative appeals to the district court, see Rule 1-074 July in", after "odd-numbered years", deleted "on the first 
NMRA. Tuesday in July or in any year on the first Tuesday in Jan- 
The 2021 amendment, effective June 18, 2021, re- uary, unless that Tuesday is a holiday, in which case the 
moved provisions requiring a census in the territory election shall be held on the second Tuesday inwJuly or the 
proposed to be incorporated, and required the board of second Tuesday in January" and added “or July or August 
county commissioners to accept the’data’ provided’ by the in even-numbered years and shall be held pursuant to the 
university of New Mexico geospatial and population stud- provisions of the Local Election Act". 
ies group regarding whether the territory proposed to be The 2018 amendment, effective June 14, 2013, re- 
incorporated contains the necessary population density quired that petitioners present a municipal services and 
upon a determination that the territory proposed to be in- revenue plan that demonstrates that the services will be 
corporated is within the urbanized area of another munic- |. provided and how the services will be paid for; required 
ipality and in compliance Section 3-2-3 NMSA 1978; in the the board of county commissioners to consider the munici- 
section heading, after "petition to act", deleted "census" pal incorporation review team's report, in Subsection A, 
and added "population data"; in Subsection A, after "rev- in the introductory sentence, after "accompanying map or 
enue plan", deleted "and the amount of money sufficient to, . plat", added "the municipal services and revenue plan", 
pay the cost of a census"; in Subsection B, Paragraph B(2), after "Section 3-1-5 NMSA 1978" added "shall determine", 
after "county commissioners shall", deleted "cause a cen- and after "filing of the petition", deleted "determine"; in 
sus to be taken of the persons residing within the territory Subsection D, after "the results of the census", added "and 
proposed to be incorporated" and added "accept the data 4. . the municipal:incorporation review team's report's and 
provided by the university of New Mexico geospatial and in Subsection E, at the beginning of the sentence, added 
population studies group regarding whether or not the "Based on the census results and the municipal Incorpora- 
territory proposed to be incorporated contains a popula- tion review team's report". 
tion density of not less than one person per acre"; deleted - The 1999 amendment, effedtive July 1, 1999, substi- 
former Subsection C and redesignated former Subsections tuted "Section 39-3-1.1" for "Section 12- BA- 1" in ‘Subsec- 
D through G as Subsections C through F, respectively; in tion F, 
Subsection C, after "after the date the", deleted "results of The 1998 amendment, effective September 1, 1998, 
the census" and added "university of New Mexico geospa- in Subsection A, substituted "has" for "have' and inserted 
tial and population studies group data"; and in Subsec- "Section"; in Paragraph A(1), deleted "registered" preced- 
tion D, after "Based on the", deleted "census results" and ing "qualified"; in Paragraph A(2), substituted "schedules" 
added "university of New Mexico geospatial and popula- for "rolls" ard "are" for "is"; in: Paragraph B(2), deleted 
tion studies group data". "that the conditions for incorporation of a municipality", 
The 2018 amendment, effective July 1, 2018, provided substituted "and in compliance with" for "as established 
certain requirements regarding when special elections for in", and deleted "have been met" following "1978"; deleted 
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"the board of county commissioners" in Subsection C; sub- residents of a territory to first formally petition the exist- 
stituted "determination" for "determinations" in Subseo- ing municipality to annex the territory before they can file 
tion D; substituted "municipalities" for ' ‘municipalties" in a petition to incorporate as a municipality; such residents 
Subsection E; in Subsection F, substituted "a" for "any" may file an incorporation petition pursuant to 3-2-1 NMSA 
and inserted "pursuant to the provisions of Section 12- 1978 and 3-2-5 NMSA 1978 if the municipality informally 
8A-1 NMSA 1978"; and made minor stylistic changes. proposes to consider or otherwise expresses an interest in 


annexing the territory, short of actually initiating formal 


ANNOTATIONS annexation proceedings. Provisional Gov't of Santa Teresa 
Incorporation of urbanized territory. — Where the v. Dota Ana Cnty. Bd. of Comm'rs, 2018-NMCA-070, cert. 
provisional government of Santa Teresa (Santa Teresa), a granted, 
New Mexico non-profit corporation consisting of owners of Common-law dedication permitted. — A common- 
land in the Santa Teresa area in Dofia Ana county, sought law dedication may still be effectively made, as the pre- 
to incorporate the area as a municipality, separate from’ , scribed statutory method of doing so: is not exclusive, so 
neighboring city of Sunland. Park (Sunland Park), the that an oral acceptance by the county commissioners plus 
district court erred in affirming the Dofia Ana board of public enjoyment of the property for 10 years or more sat- 
county commissioners’ denial of Santa Teresa's petition isfies the requirements of a common-law dedication. 1947- 
to incorporate based on a determination that 3-2-3(B)(3) 48 Op. Att'y Gen. No. 47-5024. 
NMSA 1978 required Santa Teresa to first submit a for- , Am, Jur, 2d, A.L.R. and CJS. references. — 62 


mal petition asking Sunland: Park to annex the subject CJ. S. Municipal Corporations § 25. 


territory, because 3-2-3(B)(3) NMSA 1978 does not require 


3-2-6. Incorporation; notice of the election; registered voters to vote; 
appointment of election officials; conduct of election; 
question to be submitted; location of voting places. 


™ The notice of election shall contain: 

(1) a description of the territory proposed to is incorporated as a municipality; 

(2) a statement that a plat or map of the territory, the municipal services and revenue 
plan and the findings of the municipal incorporation review’team are on file in the office of the 
county clerk; 

(3) the date and time the election will be held on incorporation; ane 

(4) a list of the polling places within the territory proposed to be incorporated wherein 
registered voters may vote. 

B. The notice of election shall be published in a newspaper of general circulation within the ter- 
ritory proposed to be incorporated once.each week for three successive weeks. The last publication 
shall not be more than fourteen nor less than seven days before the day of the election. If there is 
no newspaper of general circulation within the territory proposed to be incorporated, notice of the 
election shall be posted in eight public places within the territory proposed to be incorporated. The 
posting shall be made at least three weeks before the day. of the election. 

C. The board of county commissioners shall appoint the judges and clerks of the election in 
the. manner judges and clerks of election are appointed for general elections. The election shall be 
conducted in the manner provided for the conduct of general elections. 

D. The question on the ballot-shall read substantially as follows: 

"Shall the territory described as (herein insert a description of the territory proposed to be 
incorporated) and to be known as (herein insert the name of the proposed municipality) become an 
incorporated municipality? orwell 

_ For incorporation ---------------------------- [] 
_ Against incorporation ---------------------- i 

E, Any registered voter who is a resident of the territory proposed to be incorporated may vote 
on the question of incorporating the territory as a municipality. 

KF. The board of county commissioners shall canvass the votes and declare the results of the 
election in the manner provided for the canvassing and declaring of votes in a general. election. 


History: 1953 Comp., § 14-2-5, enacted by Laws added "the;municipal services and revenue plan and the 
1965, ch, 300; 2013, ch. 120, § 4. findings of the municipal incorporation review team are", 
The 2018 amendment, effective June 14, 2013, re- 
quired that the election notice include the municipal ser- , ANN OTATIONS 
vices and revenue plan and the findings of the municipal Am, Jur.2d, A.L.R. and Ow.S. references, — 62 
incorporation review team; and in Paragraph (2) of Sub- C.J.S. Municipal Corporations § 25 et seq, 


section A, after "map of the territory", deleted "is" and 
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3-2-7 MUNICIPALITIES. 3-2-8 


3-2-7. Incorporation; notice of the election results; publication or 
posting; filing of results; limitation on resubmission. 


A. The board of county commissioners shall file a copy of the election results in the office of the 
county clerk. 

_ B. Ifa majority of the votes cast favor the incorporation of the territory as a municipality, the 
county clerk shall publish a notice containing the results of the election in a newspaper of general 
circulation within the territory proposed to be incorporated. If there is no newspaper of general 
circulation within the territory proposed to be incorporated, notice of the results of the election 
shall be posted in five public places within the territory proposed to be incorporated. 

C. Ifa majority of the votes cast favor the incorporation of the territory as a municipality, the 
county clerk shall file in the office of the county clerk and in the office of the secretary of state 
certified copies of the: 

(1) map or plat of the territory being incorporated; 
(2) papers and records relating to the determinations made by the board of county com- 
missioners; and 
(3) notice of the election results, together with the: 
(a) publisher's affidavit of publication; or 
(b) county clerk's affidavit of posting. 

D. Ifa majority of the votes cast favor the incorporation of the territory as a municipality, the 
county clerk shall transmit within fifteen days to the secretary of finance and administration and 
the secretary of taxation and revenue certified copies of the map or plat of the territory being in- 
corporated. 

E. In the event the question of incorporation of the peruticigl fails, it shall not be resubmitted 
to the electors of the territory or any portion thereof for a period of two years after the date of the 
election at which the question failed. 


History: 1953 Comp., § 14-2-6, enacted by Laws 
1965, ch. 300; 1979, ch. 318, § 1; 1981, ch. 204, § 3. 


3-2-8. Incorporation; election of first officers; duties of board of county 
commissioners and county clerk; selection of terms of first | 
officers. ? hs 


A. Ifa majority of the votes cast favors the incorporation of the territory as a municipality, 
the board of county commissioners shall call an election for the purpose of electing municipal 
officers at the first regular local or general election following approval. The election shall be con- 
ducted pursuant to the provisions of the Local Election Act [Chapter 1, Article 22 NMSA 1978]. 
The county clerk shall notify the secretary of finance and administration and the secretary of 
taxation and revenue of the date of the first election of spies officers within ten days after the 
county commissioners have called the election. 

B. At the first election for municipal officers following a vote in favor of incorporating terri- 
tory as a municipality, the terms of office for the mayor and the municipal judge shall be until the 
next regular local election. The terms of office for one-half of the members of the governing body 
shall be until the next regular local election and for the remaining one-half of the members of the 
governing body until the second regular local election is held. The elected municipal officers shall 
continue in office until their successors are elected and qualified. The length of the terms oF the 
first members shall be determined by lot. 


History: 1953 Comp., § 14-2-7, enacted by Laws election for the purpose of electing municipal officers 
1965, ch. 300; 1981, ch. 204, § 4; 1987, ch. 328, § 8; 2018, after a majority of votes cast in a special election favor 
ch. 79, § 45. incorporating a territory as a municipality, and made 

The 2018 amendment, effective July 1, 2018, changed minor technical changes; in Subsection A, after "board of 
when the board of county commissioners must hold an county commissioners shall" deleted ' within fifteen days 
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3-2-9 


after declaring the results of the election", after "electing ~ 


municipal officers", deleted "Except for the fact that the 
election need not be held on the date specified in the Mu- 
nicipal Election Code for the regular: municipal election, 
the election shall be called and conducted in the manner 
provided in the Municipal Election Code for regular mu- 
nicipal elections. The board of county commissioners shall 


perform the duties imposed’ by the Municipal Election 


Code upon the governing body of the municipality and 
the county clerk shall perform the duties imposed by the 
Municipal Election Code upon the municipal clerk" and 
added "at the first regular local or general election follow- 
ing approval. The election shall be conducted pursuant to 
the provisions of the Local Election Act"; and in Subsec- 


tion B, replaced "municipal" with “local” throughout the’ ’ 


subsection. 

Temporary provigionssi —~ Laws: 2018, ch. 79, § 172 
provided: 

A. The term of an elected local government officer that 
was set to expire on or before June 30, 2020 pursuant to 
the governing statutes of that local government in effect 
before the effective date of this act shall expire on Decem- 
ber 31, 2019, and that officer's successor shall be elected 
in the regular local election held on the first Tuesday after 
the first Monday of November 2019 for a term beginning 
on January 1, 2020, 

B. The term of an elected local governinent officer that 
was set to expire on or after July 1, 2020 but on or before 
June 30, 2022 pursuant to the governing statutes of that 
local government in effect, before the effective date of this 
act shall expire on December 31, 2021, and that officer's 
successor shall be elected in the regular local election 


INCORPORATION OF MUNICIPALITY 


3-2-9 


* held on the first Tuesday after the first Monday of Novem- 


ber 2021 for a term beginning on January 1, 2022. 
C. The term of an elected local government officer that 


"was:set to expire on or after July 1, 2022 pursuant to the 


' cers elected.at the regular local elections. ' ’’ 


governing statutes of that local government in effect be- 
fore the effective date of this act shall expire on Decem- 
ber 31, 2023, and that officer's successor shall be elected 
in the regular local election held on the first Tuesday after 
the first Monday of November 2023 for a term beginning 
on January 1, 2024. 

D. The provisions of this section do not apply to the 
elections for municipal officers, the lengthening or short- 
ening of terms of which shall be determined by ordinance 
of the municipality opting into having its municipal offi- 


i 


E. The provisions of this section only apply to local 


» government officers whose; elections are subject to the 


provisions of the Local Election Act but do not apply to 


conservancy district or watershed district elections, which 


are subject to the provisions of Section 173 of this act. 

Laws 2018, ch. 79, § 174 provided that references in law 
to the Municipal Election Code and to the School Election 
Law shall be deemed to be references to the. Local Elec- 
tion Act. 

The 1987 amendment, effective June 19, 1987, in Sub- 
section A, inserted at the beginning of the second sentence 
"Except for the fact that the election need not be held on 
the date specified in the Municipal Election Code for the 
regular municipal election," and substituted "the Mu- 
nicipal Election Code for regular municipal elections" for 
"Sections 3-8-1 through 3-8-19 NMSA 1978, ‘except that" 


.. at the end, and in the third sentence inserted "by the Mu- 


nicipal Election Code" both places it appears. 


3-2-9. Incorporation complete; judicial notice; defects in incorporation; 


appeal. 


‘A. After certified copies of the papers relating to the incorporation of a municipality have been 
filed in the offices of the county clerk and the secretary of state and after the municipal officers 
have been elected and qualified, the incorporation of the municipality shall be complete and effec- 
tive on the following January 1 if the election was held in’July or on the following July 1 if the elec- 
tion was held in January, and notice of the incorporation shall be taken in all judicial proceedings. 

B. An action by a protestant against the incorporation of a municipality shall be taken to the 
district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 14-2-8, enacted by Laws 
1965, ch. 300; 1981, ch, 205, § 2; 1998, ch. 55, § 4; 1999, 
ch. 265, § 4. 

Cross references. — For franchises granted by county 
commissioners for use of streets by public utility before 
incorporation being valid after incorporation, see 3-42-2 
NMSA 1978, 

For procedures governing administrative appeals to the 
district court, see Rule 1-074 NMRA. 

The 1999 amendment, effective July 1, 1999, substi- 


‘of the county clerk and secretary of state." 


tuted "Section 39-3-1.1" for "Section 12- 8A- i’ in Subsec-.. 


tion B. 

The 1998 amendment, effective September 1, 1998, 
substituted "appeal" for:"contest” in the section heading, 
and in Subsection B, substituted "pursuant to the provi- 
sions of Section 12-8A-1 NMSA 1978" for "within ‘sixty 
days after the filing of the certified copies ofthe papers 're- 
lating to the incorporation of a municipality in the offices 
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in the second 
sentence and deleted the former third sentence. 


- ANNOTATIONS | 


Validity of acts of de facto city council. — Be- 
cause for 10 years the only governing body a city had was 
a council of four members, one from each ward, and the 
acts of such governing body were acquiesced in by the in- 
habitants of the city, contracts were made and enforced, 
relations had with county and state governments, bonds 
issued in.good faith and its contracts relied on by private 
citizens, its acts were considered valid. Ackerman v. Baird, 
1938-NMSC-013, 42 N.M. 2838, 76 P.2d 947. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Effect 
on rule as to de jure office as condition ofa de facto officer 
of doctrine as to collateral attack on existence of munici- 
pal corporation, 99 A. L,R. 314, 
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3-3-1 r MUNICIPALITIES 3-3-2 


ARTICLE 3 


Incorporation of Municipality Under Special Act 


Sec. Sec. 

8-3-1. Municipalities incorporated under special act; 3-3-3. Municipalities incorporated under special act; spe- 
laws applicable. cial election; ballot. 

3-3-2. Municipalities incorporated under special act; pe- 3-3-4. Municipalities incorporated under special act; re- 
tition for reorganization; election. organization approved; election for new of- 


=r ficers; term of office. 


3-3-1. Municipalities incorporated under special act; laws applicable. 


Any municipality, incorporated by special act previous to April 1, 1884, which chooses to retain such 
organization and charter, shall, in the enforcement of the powers or the exercise of the duties conferred 
by the special act or charter, proceed in all respects as provided by the special act or charter. 


History: 1953 Comp., § 14-3-1, enacted by Laws organization would operate pursuant to the special char- 
1965, ch. 300. ter or general law under which they incorporated. Terri- 
tory ex rel. Parker v, Mayor of Socorro, 1904-NMSC- 012, 

ANNOTATIONS 12'N.M. 177, 76 P. 283. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 62 


: Git Me : ‘ 
LAWS se PRHERDIS Highs REOTRS C.J.S. Municipal Corporations § 18. 


rated prior to act and choosing to retain their original 


3-3-2. Municipalities incorporated under special act; petition for 
reorganization; election. 


Any municipality incorporated under a special act may abandon its organization and organize 
itself under the provisions of the general law relating to municipalities. 

A. Ifa petition signed by qualified electors of the municipality equal in number to not less than 
one-eighth of the total number of votes at the last preceding regular municipal election requests 
the governing body to submit to the qualified electors the question of reorganizing the municipal- 
ity under the provisions of the Municipal Code, the governing body shall, within fourteen days 
after the petition is-certified as valid, adopt an election resolution calling for a special election in 
‘the manner provided in the Local Election Act [Chapter 1, Article 22 NMSA 1978] on the question 
of reorganizing the municipality under the provisions of general law. The special election shall 
only be held in June or July in odd-numbered years or July or August in even-numbered years in 
accordance with the provisions of the Local Election Act. 

B. The petition may further propose that the boundary of the municipality incorporated by 
special act be extended by including any or all territory that is: 

(1) laid off or platted; 

(2) adjoining or contiguous to the municipality or any addition or subdivision of the mu- 
nicipality; and . 

(3) not within the boundary of another municipality. 

C. The petition shall describe the boundary of the municipality as it would exist if the munici- 
pality incorporated by special act is reorganized under general law. The registered voters residing 
within the boundary of the municipality as it would exist if the municipality incorporated by spe- 
cial act is reorganized may vote in the election authorized in this section. 


History: 1953 Comp., § 14-3-2, enacted by Laws preceding "electors", after "in the manner provided in the", 


1965, ch. 300; 1985, ch. 208, § 4; 2018, ch. 79, § 46. — deleted "Municipal Election Code" and added "Local Elec- 
Cross references. — For annexation of territory, see tion Act", after the next occurrence of "The", added "spe- 

3-7-1 NMSA 1978 et seq. ; cial", after "shall", added "only", after "be held", deleted 
For planning and platting subdivisions, see 3-20-1 “within sixty days after the date the election resolution 

NMSA 1978 et seq. is adopted" and added "in June or July in odd-numbered 
The 2018 amendment, effective July 1, 2018, provided years or July or August in even-numbered years in accor- 

when a special election on the question of reorganiz- dance with the provisions of the Local Election Act". 

ing a municipality shall be held, and made minor tech- Temporary provisions. — Laws 2018, ch. 79, § 174 

nical changes; and in Subsection A, deleted "municipal" provided that references in law to the Municipal Election 
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3-3-3 DISINCORPORATION OF MUNICIPALITY 3-3-4 


Code and to the School Election Law shall be deemed to be incorporated cities and towns had no effect on the cor- 
references to the Local Election Act. porate existence of a town incorporated under the act of 
February 11, 1880. Board of County Comm'rs v. Leavitt, 
ANNOTATIONS 1887-NMSC-006, 4 NM. (Gild.) 37, 12 P. 759. 
Reorganization law held ineffective. — Law re- Am. Jur. 2d, A.L.R. and C.J.S. references. — 62 
lating to reorganization of special charter or other C.J.S. Municipal Corporations § 89. 


3-3-3. Municipalities incorporated under special act; special election; 
ballot. 


At the special election on the question of reorganizing a municipality incorporated under a spe- 
cial act under general law, the ballot shall read substantially as follows: 

"For municipal organization under general law .............0...000 [] 

Against municipal organization under general law ................... elipte 


History: 1953 Comp.,'§ 14-3-3, enacted by Laws 
1965, ch. 300. 


3-3-4. Municipalities incorporated under special act; reorganization 
approved; election for new officers; term of office. 


A. Ifa majority of the votes cast on the question of reorganizing a municipality incorporated by 
a special act favors reorganizing the municipality under general law, the governing body shall adopt 
an election resolution calling for an election of officers, which shall be held at the first regular local 
or general election following approval of reorganization. The election shall be called, conducted and 
canvassed in the manner provided in the Local Election Act [Chapter 1, Article 22 NMSA 1978]. 

B. The terms of office for the mayor, municipal judge and one-half.of the members of the gov- 
erning body shall be until the next regular local election. The terms of office for the remaining 
one-half of the governing body shall be until the second regular local election is held. The elected 
municipal officers shall continue in office until their. successors are elected and qualified. The 
length of terms of the first members shall be determined by lot. 


History: 1953 Comp., § 14-3-4, enacted by Laws provided in the", deleted "Municipal Election Code for the 
1965, ch. 300; 1985, ch. 208, § 5; 2018, ch. 79, § 47. election of officers at.a regular municipal election, except 

The 2018 amendment, effective July 1, 2018, changed that, the provisions of Section 3-8-25 NMSA 1978 shall 
when the governing body must hold an election for the not apply and the election shall be held not later than one 
purpose of electing officers after a majority of votes cast hundred and twelve days from the adoption of the election 
in a special election favors reorganizing a municipality, resolution" and added "Local Election Act"; and in Subsec- 
and made minor technical changes; in Subsection A, after tion B, after each occurrence of "regular", deleted "munici- 
"governing body shall", deleted "within fourteen days af- pal" and added "local". 
ter the results of the election reorganizing the municipal- Temporary provisions. — Laws 2018, ch. 79, § 174 
ity under general law have been canvassed and certified", provided that references in law to the Municipal Hlection 
after "for an election of officers", added "which shall be Code and to the School Election Law shall be deemed to be 
held at the first regular local or general election follow- references to the Local Election Act. 


ing approval of reorganization", and after "in the manner ~ 


ARTICLE 4 


Disincorporation of Municipality 


Sec. Sec. ; 

3-4-1. Disincorporation; petition; notice of election. 3-4-6. Notice of disincorporation; publication. 

3-4-2. Disincorporation; ballots. 3-4-7. Disincorporation; care: of property; manager; dis- 

3-4-3, Disincorporation; conduct of election. position of funds. 

8-4-4, Disincorporation; vote required; effect on debts 3-4-8. Income from property of a disincorporated munici- 
and contracts. pality. 

3-4-5. Disposition of records after disincorporation; pend- 3-4-9. Disincorporation; insufficient income to pay obli- 
ing business. gations; levy of tax; duty-vested in board of 

county commissioners. 
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3-4-1 MUNICIPALITIES 3-4-3 


3-4-1. Disincorporation; petition; notice of election. 


A. ‘If one-fourth of the registered voters of a municipality petition the board of county commis- 
sioners of the county in which the municipality is situated to disincorporate the municipality, the 
board of county commissioners shall, within fourteen days after the petition has been certified as 
valid, adopt an election resolution calling for a special election to be held within the municipality 
on the question of disincorporating the municipality. At the top of each page of a disincorporation 
petition, the following heading shall be printed in substantially the following form: 


"PETITION TO DISINCORPORATE THE MUNICIPALITY OPS! 


We, the undersigned registered voters of the municipality of ...... , pursuant to Section ‘3. 4-1 
NMSA 1978, petition the board of county commissioners of.,..... county ta conduct a special election 
on the question of disincorporating the municipality of...... TE 


Date Name--Printed Address _, Usual 
As Registered As Registered Signature." 
The day for holding the election shall not be less than fifty days or more than sixty days after the 
board of county commissioners adopts the election resolution. 
B. Notice of the election shall be published as required in the Local Election Act nantes A 
Article 22 NMSA 1978]. 


History: 1953 Comp., § 14-4-1, enacted by Laws ANNOTATIONS 
1965, ch. 300; 1983, ch. 154, § 1; 1985, ch. 208, § 6; 2018, 
bh 79, § 48, Costs of disincorporation, —- There was no ‘abdicen 


he referencés,i~-For Yartinalibn of signatures, tion that, the legislature intended to tax the costs of disin- 


: d ‘undiciniesart f netiti 3-1-5 NMSA corporation of a village upon those who proposed or hap- 

POreNe soe jedleeh meviey, oh pethap hs ate pened to sign the petition. 1964 Op: Att'y Gen. No. 64-80. 

The 2018 amendment, effective July 1, 2018, provided | Law reviews. — For comment, "Deannexation: A pro- 
that notice of a special election on the question of disincor- posed statute," see 20 N.M.L. Rev. 718 (1990). 
porating a municipality shall be published as required in Am. Jur, 2d, A.L.R. and C.J.S. references. — 56 Am. 
the Local Election Act, and made technical and conform- Jur 2d Municipal Corporations, Counties, and Other Po- 
ing changes; and in Subsection B, after "published as 're- litical Subdivisions §§ 89 to 91. 
quired", deleted "for special elections as set forth in the Rights and remedies of creditor of municipal corpor By 
Municipal election Code" and added "in the Local Election tion which is dissolved or combined with another munici- 


Act", pal body, 47 A.L.R. 128. 
Temporary provisions. — Laws 2018, ch. ‘79, §°174 62 C.J.S. Municipal Corporations 8 99 et seq. 
.. provided that references in law to the Municipal Election va 
Code and to the School Election Law shall be deemed to be - ree 


references to the Local Election Act. 


3-4-2. Disincorporation; ballots. 
The form of the ballot shall be: 


"For the disincorporation of .............. (insert name of municipality) [ and 
Against the disincorporation of .............. (insert name of municipality) [ ]." 


History: 1953 Comp., § 14-4-2, enacted by Laws 
1965, ch. 300. 
3-4-3. Disincorporation; conduct of election. 


The election for disincorporation shall be conducted ayer feet to the provisions of the Local Elec: 
tion Act [Chapter 1, Article 22 NMSA 1978]. 


History: 1953 Comp., § 14-4-3, ae by Laws provisions of the Local Election Act, and made technical 

1965, ch. 300; 1985, ch. 208, § 7; 2018, ch, 79, § 49. and conforming changes; and after."the election", added 

The 2018 amendment, effective July 1, 2018, provided "for disincorporation", after "shall be conducted", deleted 

that a special election on the question of disincorporat- "in the same manner as a special municipal election ex- 

ing a municipality shall be conducted pursuant to the cept that the election officials shall be appointed by the 
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3-4-4 DISINCORPORATION OF MUNICIPALITY 3-4-8 


board of county commissioners, and the county clerk shall board of county commissioners and canvassed in the same 
perform the duties of the municipal clerk and the board manner as are special election returns" and added "pursu- 
of county commissioners shall perform the duties of the ant to the provisions of the Local Election Act". 


governing body. The election returns shall be made to the ~ 


3-4-4, Disincorporation; vote required; effect on debts and contracts. . 


If a majority of the votes cast are in favor of disincorporation, the municipality shall be disin- 
corporated after provision has been made for payment of its current indebtedness, contracts and 
obligations, and for levying the requisite tax to do so. The current indebtedness, contracts and obli- 
gations do not inelude funded or bonded indebtedness nor any contract whose termination date is 
more than one year beyond the date the election was held. 


History: 1953 Comp., § 14-4-4, enacted by Laws 
1965, ch. 300. 


3-4-5. Disposition of records after disincorporation; pending business. 


All public records and the corporate seal of the disincorporated municipality shall be deposited 
with the county clerk. 


History: 1953 Comp., § 14-4-5, enacted by Laws ‘Compiler's notes. — The words "pending business," 
1965, ch. 300. : contained in the section heading as enacted, do not appear 
to reflect any content of this section, 


3-4-6. Notice of disincorporation; publication. 


Whenever a municipality is disincorporated, the county clerk shall publish a notice once a week 
for four consecutive weeks that the municipality is disincorporated. A certified copy of the notice 
shall be sent to the secretary of state, the secretary of finance and administration and the secre- 
tary of taxation and revenue. 


History: 1953 Comp., § 14-4-6, enacted by Laws 
1965, ch. 300; 1981, ch. 204, § 5. 


3-4-7, Disincorporation; care of property; manager; disposition of 
funds. 


If a municipality is disincorporated, the board of county commissioners shall assume control of all 
property belonging to the disincorporated municipality and shall employ a qualified person to man- 
age and operate the property and to collect all charges due from the operation of such property. He 
shall execute a bond to the county in’‘an amount determined by the board of county commissioners, 
conditioned that he will faithfully perform his duties and will promptly pay all money he receives 
to the county treasurer monthly on the first day of each month. The bond shall be executed by him 
and a surety company authorized to do business in the state. The premium on the bond shall be 
paid by the board of county commissioners from municipal funds if any; if none, from county funds. 


History: 1953 Comp., § 14-4-7, enacted by Laws 
1965, ch, 300. 


3-4-8. Income from property of a disincorporated municipality. 

Money received from the operation of property of a disincorporated municipality shall be used 
in the following priority: - Bs 

A. to pay employees engaged in the operation, maintenance and protection of the property; 
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3-4-9 MUNICIPALITIES 3-5-1 


B. to pay the interest on the bonded indebtedness of the municipality; 

C. to purchase or redeem bonded indebtedness of the municipality; and 

D. after all bonded indebtedness has been paid, to support the public schools that existed 
within the boundary of the municipality at the time of its disincorporation. 


History: 1953 Comp., § 14-4-8, enacted by Laws 
1965, ch. 300. 


3-4-9.. Disincorporation; insufficient income to pay obligations; levy of 
tax; duty vested in board of county commissioners. 


If insufficient money is received from the operation of the property ar the disincorporated mu- 
nicipality to pay the obligations in the order designated in Section 3-4-8. NMSA 1978, the board of 
county commissioners shall levy a tax on all taxable property within the boundary of the munici- 
pality at the time of its disincorporation. This tax shall be sufficient to pay the obligations incurred 
in the operation of the property of the municipality and to comply with the terms and conditions 
of the evidences of the bonded indebtedness. The board of county commissioners shall, without 
charge, perform the duties of the governing body of the disincorporated municipality to satiny the 
terms of the bonds, obligations or contracts of the disincorporated municipality. 


History: 1953 Comp., § 14-4-9, enacted by Laws Non-Indians; A New Perspective for Jurisdiction on In- 
1965, ch. 300. dian Land," see 7 N.M.L., Rev. 153 (1977). 
ANNOTATIONS 
Law reviews. — For article, "Indian Sovereignty 
and the Tribal Right to Charter a Municipality for 


Cénsolidation of Municipalities 


Sec. 

3-5-1. Municipal consolidation; commissioners; ordi- 
nances; special election; declaration of con- 
solidation; payment of bonded indebted- 
ness or judgment levy. 


3-5-1. Municipal consolidation; commissioners; ordinances; special 
election; declaration of consolidation; payment of bonded 
indebtedness or judgment levy. 


A. Whenever any two or more contiguous municipalities wish to consolidate as one municipal- 
ity, the governing body of each municipality shall appoint three commissioners who shall prepare 
the terms, for consolidation and submit the terms for consolidation to the respective governing 
bodies. If each governing body approves the terms for consolidation, it shall adopt an ordinance 
declaring approval of the terms for consolidation and shall provide for an election on the question 
of consolidation. The election shall be conducted pursuant to the provisions of the Local Election 
Act [Chapter 1, Article 22 NMSA 1978]. 

B. Ifa majority of the votes cast in each municipality favors consolidation, the governing body 
of each municipality shall declare, by ordinance, that consolidation has been approved between the 
municipalities and proceed to consolidate under the terms for consolidation. The municipal clerk 
of each municipality shall notify the secretary of finance and administration and the secretary of 
taxation and revenue that the consolidation has been approved by the electorate. If the question of 
consolidating the municipalities fails to receive a majority vote favoring consolidation in any one 
of the municipalities, the consolidation shall fail. 
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C. Ifon the day of the election on consolidation any municipality proposing to consolidate has out- 
standing indebtedness or a judgment payable from a tax on property and the consolidation is approved, 
a tax sufficient to pay the interest.and principal on, such indebtedness or judgment shall continue to be 
levied on the property within the boundary of the municipality as it existed on the day of the election 
on the question of consolidation. Indebtedness created by the issuance of revenue bonds and the cur- 
rent obligations of each municipality shall be assumed by the consolidated municipality. The consoli- 
dated municipality may refund the indebtedness of the municipalities that are consolidated. 

D._ Certified copies of the entire proceedings for consolidation shall be filed with the clerk of the 
municipality so consolidated, the county clerk and the secretary of state. When certified copies of 


the consolidation have been filed as required in this section, the consolidation is complete. 


History: 1953. Comp,, § 14-5-1, enacted by Laws 
1965, ch. 300; 1981, ch. 204, § 6; 2018, ch. 79, § 50. 

The 2018 amendment, effective July 1, 2018, provided 
that special elections on the question of whether two or 
more contiguous municipalities should consolidate as one 
municipality shall be conducted pursuant to the provi- 
sions of the Local Election Act, and made minor technical 
changes; and in Subsection A, added. the last sentence of 
the subsection. 


ANNOTATIONS 


Consolidation’ procedure applicable to coun- 
ties. — Two or more counties possess the authority to 


consolidate in accordance with this section, but they must 
be contiguous, 1987 Op. Att'y Gen. No. 87-55, 

Property of annexed village not subject to taxa- 
tion to retire indebtedness of town. — In the event of 
annexation of the village of Milan.to the town of Grants, 
the property presently within the village of Milan would 
not be subject to ad valorem taxes, to retire the present 
general obligation bonded indebtedness of the town of 
Grants. 1959-60 Op, Att'y Gen. No. 60-55. 

Am. Jur, 2d, A.L.R. and C.J.S, references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 81, 82. 

62 C.J.S. Municipal Corporations § 47. 


ARTICLE 6 | 
Changing Name of Municipality | 


Sec. 
3-6-1. Change of name; election. 


3-6-1. Change of name; election. 


Sec. ; 
8-6-2. Change of name; ballots; certificate; recording. 


Whenever the governing body of a anager dane wishes to change the name of the municipality, 
the governing body may submit the question of changing the name to a vote of the qualified elec- 
tors of the municipality at the next regular municipal 2 or at a | Special election called for 


that purpose. 


History: 1953 Comp., § 14-6-1, enacted by Laws 


1965, ch. 300.» 
Cross references. — For adoption of name of exiating 
municipality being prohibited, see 3-1-3 NMSA 1978. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur, 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 29, 865. 

62 C.J.S. Municipal Corporations § 34. 


3-6-2. Change of name; ballots; certificate; recording. 


-The-form of the ballot shall be: 


"For change of name of....... Waa Fob Wel betel Aaa 
Against change of name of....... FOussis aise... 


Tf a majority of the votes cast favor changing the name of the municipality, the name shall be 
changed and the municipal clerk shall certify the results of the election and the new name which 
was adopted. One copy of the certification shall be retained by the municipal clerk, one copy shall 
be filed with the county clerk and one copy shall be filed with the secretary of state. 


History: 1953 Comp., § 14-6-2, enacted by Laws 
1965, ch. 300. 
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ARTICLE 7 


Annexation of Territory 


Sec. Sec. , 
8-7-1... Methods of annexation. 3-7-11.. Municipal boundary commission; purpose. 
3-7-1.1. Traditional historic community; qualifications; 3-7-12. Municipal boundary. commission; appointment; 
annexation restrictions. qualifications of members; payment. of 
3-7-2. Extension of utility service = municipality or members; secretary of finance and admin- 
“~~ other utility. istration to provide staff. 
3-7-3. Limitation on annexation, 3-7-13. Contents of petition; submission to department of 
8-7-4. Annexation; territory owned by the tate States, finance and administration. 
state of New Mexico or a political subdivi- 3-7-14. Meetings of the municipal boundary commission; 
sion; interposition not to prohibit annexa- election of a chairman; to meet in munici- 
tion, , pality to which annexation is proposed; 
8-7-5. Annexation; arbitration; resolution of intent. public notice of meeting. 
3-7-6. Annexation; arbitration; creation of board. Dat 3-7-15. Duties of the municipal boundary commission; 
3-7-7. Annexation; election of three members from terri- authority of commission to annex; order i is 
tory proposed to be annexed; notice; poll- final; review by certiorari. 
ing places; election officials; ballots; can- 3-7-16. Filing the order of the municipal boundary com- 
vass of votes. mission; annexation complete. 
3-7-8. Annexation; arbitration; appointment of three 3-7-17. Annexation; petition by owners of contiguous ter- 
members by municipality. ritory; duty of governing body; ordinance; 
3-7-9. Annexation; arbitration; selection of seventh mem- appeal. 
ber; procedure; qualifications. 3-7-17.1. Annexation; certain municipalities in class: A 
3-7-10, Annexation; arbitration; chairman; meetings; counties; procedures; limitations. 
power of board; final determination. 3-7-18. Annexation to include streets. 


3-7-1. Methods of annexation. 


A. There shall be three methods of annexing territory to a municipality: 
(1) the arbitration method as provided in Sections 3-7-5 through 3-7-10 NMSA 1978; 
(2) the boundary commission method as provided in Sections 3-7-11 through 3-7-16 NMSA 
1978; and 
(3) the petition method as provided in Section 3-7-17 NMSA 1978. 

B. Territory may be annexed to a municipality by any one of the three methods of annexation 
provided for in Sections 3-7-5 through 3-7-18 NMSA 1978 except where limitations of annexation 
_are provided by law. The provisions of this section apply to annexations of all municipalities except 
those that are otherwise specifically provided by law. The arbitration method of annexation may be 
used for municipal annexation of a traditional historic community only upon petition of a majority 
of the qualified electors of the territory within the traditional historic community. 


History: 1953 Comp., § 14-7-1, enacted by Laws Drugger v. City of Santa Fe, 1992-NMCA-022, 114 N.M. 47, 
1965, ch. 300; 1979, ch. 159, § 1; 1995, ch. 170, § 2; 1995, 834 P.2d 424, cert. quashed, 113 N.M. 744, 832 P.2d 1223, 


ch, 211, § 1; 2019, ch. 212, § 180. Annexation of Indian Pueblo, — To allow the exer- 

The 2019 amendment, effective April 3, 2019, in Subsec- cise of jurisdiction by a municipality to annex a portion 
tion B, removed "registered" preceding "qualified electors". of the Indian Pueblo and make it subject to jurisdiction 

The 1995 amendment, effective April 6, 1995, inserted of the municipality would affect the authority of the 
"except where limitations of annexation are provided tribal council over reservation affairs and, hence, would 
by law" in the first sentence of Subsection B, and added infringe on the right of the Indians to govern them- 
the sentence of Subsection B beginning "The arbitration selves and would therefore be void. Your Food Stores, 
method of annexation". Inc. v. Village of Espanola, 1961-NMSC-041, 68 N.M. 

327, 361 P.2d 950, cert. denied, 368 U.S. 915, 82 S. Ct. 
ANNOTATIONS 194, 7 L. Ed. 2d 131. 

Nature of annexation statutes. — The power to cre- Annexation of class A county land excepted. — A 
ate and to destroy municipal corporations, and to enlarge specific exception to this section is defined by the Metro- 
or diminish their boundaries, is solely and exclusively the politan Boundary Act for Class A Counties (3-57-1 to 3- 
exercise of legislative power. Such statutes are to be liber- 57-9 NMSA 1978), which provides for the annexation of 
ally construed in favor of the municipality and every rea- _ territory to a municipality within a class A county. 1981 
sonable presumption is given to the validity of the munici- Op. Att'y Gen. No, 81-28. - 
pality's action. Leavell v. Town of Texico, 1957-NMSC-081, Law reviews. — For note, "Annexation of Unincorpo- 
63 N.M. 233, 316 P.2d 247, rated Territory in New Mexico," see 6 Nat. Resources J, 

Annexation methods. — The boundary commission 83 (1966). 
and the arbitration methods are administrative proceed- For comment, "Deannexation: A proposed statute," see 
ings and the petition method is a legislative proceeding. 20 N.M.L. Rev. 718 (1990). 
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Am. Jur. 2d, A.L.R. and C.J.S. references, — 56 Am. 
Jur, 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 55 et seq. 

Rights and remedies of creditor of municipal corpora- 


tion which is dissolved or combined with another munici-_, 


pal body, 47 A.L.R. 128. 

Facts warranting extension or reduction of municipal 
boundaries, 62 A.L.R. 1011. 

Power to extend boundaries of municipal corporations, 
64 A.L.R, 1335. 

Estoppel to question validity of proceedings extending 
boundaries of municipality, 101 A.L.R. 581. 

Power to detach land from municipal corporations, 
towns, or villages, 117 A.L.R. 267. 

Tax exemption of property as affecting its inclusion in 
determining requisite consent of property owners to an- 
nexation of territory, local improvement, bond issue and 
other public activity, 146 A.L:R. 1260. 


ANNEXATION OF TERRITORY 3-7-2 


Municipal bond issue, validity as against owners of 
property annexation of which to municipality became ef- 
fective after date of election at which issue was approved 
by voters, 10 A.L.R.2d 559. 

Capacity to attack the fixing or extension of municipal 
limits or boundary, 13 A.L.R.2d 1279, 17 A.L.R.5th 195. 

Proper remedy or procedure for attacking legality of 
proceedings annexing territory to municipal corporation, 
18. A.L.R.2d:1255. 

What zoning regulations are applicable to territory an- 
nexed to a municipality, 41 A.L.R.2d 1463. 

Subject to annexation, what land is contiguous or adja- 
cent to municipality so as to be, 49 A.L.R.3d 589. 

Right of one governmental subdivision to challenge 
annexation proceedings by. another such subdivision, 17 
A.L.R.5th 195. 

62 C.J.S. Municipal Corporations § 42 et seq. 


3-7-1.1. Traditional historic community; qualifications; annexation 


restrictions. 


A. To qualify as a traditional historic community, an area shall: 


(1) bean unincorporated area of a county; 


(2) be an identifiable village, community, neighborhood or district that can be documented 
as having existed for more than one hundred years; 

(3) include structures or landmarks that:are associated with the identity of the specific 
village, community, neighborhood or district seeking designation as a traditional historic com- 


munity; 


(4) have a distinctive character or traditional quality that can be distinguished from sur- 
rounding areas or new developments in the vicinity; and 
(5) be declared a traditional historic community by an ordinance of the board of county 


commissioners of the county in which the petitioning village, community, neighborhood or district 
is located. 

B._ A traditional historic community may be Saye by a municipality only by Paton of a 
majority of the qualified electors of the territory within the traditional historic community pro- 
posed to be annexed by the municipality or by the arbitration method of annexation only upon 
petition of a majority:of the qualified electors of the territory, within the traditional historic com- 


munity. . 


History: Laws 1995, ch. 170, § 5 and Laws 1995, ch. 
211, § 4; 2019, ch. 6, § 2; 2019, ch. 212, § 181. 

2019 Multiple Amendments. — Laws 2019, ch. 6, § 2, 
effective July 1, 2019, and Laws 2019, ch, 212, § 181, effec- 
tive April 3, 2019, enacted different amendments to this 
section that can be reconciled. Pursuant to 12-1-8 NMSA 
1978, Laws 2019, ch. 212, § 181 as the last act. signed 
by the governor, is set out above and incorporates both 
amendments. The amendments enacted by Laws 2019, ch. 
6, § 2 and Laws 2019, ch. 212, § 181 are described below. 
To view the session laws in their entirety, see the 2019 ses- 
sion laws on NMOneSource.com. 

The nature of the difference between the amendments 
is that Laws 2019, ch. 6, § 2, revised the qualifications for 
an area to be considered a traditional historic community, 


» £ 
and Laws 2019, ch. 212, § 181, removed "registered" pre- 
ceding "qualified electors". 

Laws 2019, ch, 212, § 181, effective April 3, 2019, in 
Subsection B, removed "registered" preceding each occur- 
rence of "qualified electors". 

Laws 2019, ch. 6, § 2, effective July 1, 2019, revised 
the qualifications for an area to be considered a tradi- 
tional historic community; in Subsection A, in Paragraph 
A(1), after "unincorporated area of a", deleted "class B", 
and after the next occurrence of "county", deleted "with a 
population between ninety-five thousand and ninety-nine 
thousand five hundred, based on the 1990 federal decen- 
nial census"; in Subsection B, after "majority of the regis- 
tered", deleted "qualified electors" and added "voters". 


3-7-2. Extension of utility service by municipality or other utility. 


A municipal utility or a utility under the jurisdiction of the New Mexico public utility commis- 
sion and having a franchise from the municipality may extend service to territory annexed by 
the municipality. If the territory annexed to the municipality is being served by a utility under 
the jurisdiction of the New Mexico public utility commission and the municipality is being served 
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3-7-3 MUNICIPALITIES. 3-7-5 


by another utility under the jurisdiction of the New Mexico public utility commission, the New 
Mexico public utility commission shall determine which utility under its jurisdiction shall serve 
the territory annexed to the municipality. The municipality shall grant a franchise to the utility 
that is to serve the territory annexed to provide utility service in the territory annexed upon such 
terms as are fair, just and equitable to all parties concerned. 


History: 1953 Comp., § 14-7-2, enacted by Laws Mexico public service commission" throughout this section 
1965, ch. 300; 1993, ch. 282, § 2. and substituted "that" for "which" in the last sentence. 

The 1993 amendment, effective June 18, 1998, sub- 
stituted "New Mexico publie utility commission" for "New 


3-7-3. Limitation on annexation. 


No municipality may annex territory within the boundary of another municipality or territory 
within a class A county with a population of more than three hundred thousand persons unless 
approved by the board of county commissioners for that county. 


#: 


History: 1953 Comp., § 14-7-3, enacted by Laws ANNOTATIONS 


1965, ch. 300; 2003, ch. 488, § 1. sei : : 
The 2003 amendment, effective July 1, 2003, added A municipal corporation may annex a state regis- 


the language beginning with "or" to the section. Lrawor station, 1961-62 aise AWY Gen. NG Bar saae 


3-7-4. Annexation; territory owned by the United States, state of New 
Mexico or a political subdivision; interposition not to 
prohibit annexation. 


A. Territory owned by the government of the United States, its instrumentalities, the state of 
New Mexico or a political subdivision of New Mexico, may be annexed to a municipality upon the 
consent of the authorized agent of the government of the United States, its instrumentalities, the 
state of New Mexico or a political subdivision of New Mexico. 

B. Territory may be annexed to a municipality which would otherwise be eligible for annexa- 
tion except for the interposition of territory owned by the government of the United States, its 
instrumentalities, the state of New Mexico or a political subdivision of New Mexico. 


History: 1953 Comp., §'14-7-4, enacted by Laws ANNOTATIONS 
1965, ch. 300. : 
Cross references. — For provisions relating to elec- City of Las Cruces has authority to annex New Mex- 


tions required for changing the zoning or use of areas ac- ico state university campus and territory upon the con- 


quired from U.S. forest service, see 3-21-2.1 NMSA 1978. sent of the university. 1969 Op. Att'y Gen. No, 69-143. . 
Law reviews. — For noté, "Annexation of Unincorpo- 


rated Territory in New Mexico," see 6 Nat. Resources J. 
83 (1966). ! l. 


3-7-5. Annexation; arbitration; resolution of intent. 


If the governing body of a municipality desires to annex contiguous territory, the governing body 
may, by resolution, declare that the benefits of municipal government are or can be made available 
within a reasonable time to the territory proposed to be annexed and that it desires to annex such 
territory, A copy of the resolution with a copy of a pla of the Hanoy proposed to be annexed aball . 
be filed with the county clerk. 


History: 1953. Comp., § 14-7-5, enacted by Laws_ ANNOTATIONS 


1965, ch. 300. 3 
Law reviews. — For note, TAnnexailon of Unincorpo- 


rated Territory in New Mexico," see 6 N at. Resources J. 
83 (1966). 
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3-7-6. Annexation; arbitration; creation of board. 


After the adoption and filing of a plat as required in Section 3-7-5 NMSA 1978, a board of arbi- 
tration shall be created which shall have seven members. Three of the members shall be selected 
as provided in Section 3-7-7 NMSA 1978; three of the members shall be selected as provided in 
Section 3-7-8 NMSA 1978; and one member shall be selected as provided in Section 3-7-9 NMSA 
1978. 


History: 1953 Comp., § 14-7- 6, enacted by Laws made pursuant to either arbitration or commission pro- 
1965, ch.300. —- “~ cedures are proper. Cox v. Municipal Boundary Comm'n, 
1995-NMCA-120, 120 N.M. 703, 905 P.2d 741, cert. denied, 

ANNOTATIONS 120 N.M. 636, 904 P.2d 1061. 


Standards for judicial review. — Applying admin- 
istrative standards of review to annexation decisions. 


3-7-7, Annexation; election of three members from territory proposed 
to be annexed; notice; polling places; election officials; 
ballots; canvass of votes. 


A. Within ten days after the filing of the resolution and plat of the territory proposed to be an- 

nexed, the county clerk shall publish a notice stating that an election will be held for the purpose 
of electing three members to a board of arbitration that shall determine if the territory is to be 
annexed to the municipality. The notice shall include a description of the boundary of the territory 
proposed to be annexed. The date of election shall not be less than fifty days nor more than sixty 
days after the date of first publication of the notice. 
' B. These three members shall be qualified electors and owners of real property within the ter- 
ritory proposed to be annexed. If there are less'than three qualified electors and owners of real 
property residing within the territory proposed to be annexed, the district ‘court shall appoint 
three members of the board to represent the territory pronceest to be annexed ane cen need not 
be residents of this territory. 

'C.. Petitions of nomination for the three riiemibioxt on the board of arbitration may’ be filed with 
the county clerk from the date of first publication of the notice of election until thirty-five days 
before the day: of election. The petition shall be signed either by not less than ten percent of the 
qualified electors residing in the territory desired to be annexed or by not less than twenty-five 
qualified electors residing in the territory desired to be annexed. No elector may sign more than 
three petitions of nomination. 

D. The board of county commissioners of the county in which the territory proposed to be an- 
nexed lies shall designate the polling places which shall’not be less in number than the polling 
places existing in the area at. the last general election. At the election all qualified electors who 
reside in the territory proposed to be annexed may vote. 

E. The board of county commissioners shall appoint one judge and not less than two clerks of 
election for each polling place, or not less than two clerks of election for each voting machine. The 
board of county commissioners shall furnish the election supplies and ballots. Each ballot shall 
contain the names of all candidates who have filed petitions of nomination. The ballot shall also 
have printed on it the words "Vote for any three". 

F. The ballots cast shall beicounted by the election officials and the results certified by the 
county clerk. Within three days after the election, the board of county commissioners shall canvass 
the votes cast and shall issue certificates of election as members of the board of arbitration to the 
three candidates receiving the greatest number of votes. 

G. Ifwithin three days after the day of the election the board of county commissioners is unable 
to determine who has been elected to the board of arbitration, the board of county commissioners 
shall certify such determination to the district.court or if there is a vacancy in such membership, 
the district court wherein the municipality lies shall appoint within three days the member of the 
board of arbitration. The member so appointed shall have the same qualifications as TARE py as if 
he had been elected a member of the board of arbitration. 
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H. The actual expense of the election shall be paid by the municipality proposing to annex the 
territory. 


History: 1958 Comp., § 14-7-7, enacted by Laws ANNOTATIONS 


1905, chr300; 1085;:ch.208, £8. Law reviews. — For note, "Annexation of Unincorpo- 


rated Territory in New Mexico," see 6 Nat. Resources J. 
83 (1966). 


3-7-8. Annexation; arbitration; appointment of three members by 
municipality. 


Before the day of election required in the territory proposed to be annexed, the governing body 
of the municipality proposing to annex the territory shall appoint three members of the board of 
arbitration who shall be qualified electors and owners of real property within the municipality. 


History: 1953 Comp., § 14-7-8, enacted by Laws ANNOTATIONS 


OS es Law reviews. — For note, "Annexation of Unincorpo- 


rated Territory in New Mexico," see 6 Nat. Resources J. 
83 (1966). 


3-7-9. Annexation; arbitration; selection of seventh member; procedure; 
qualifications. 


A. Within five days after the board of county commissioners has canvassed the results of the 
election required in Section 3-7-7 NMSA 1978, the members of the board of arbitration shall meet 
and select a seventh or neutral member of the board of arbitration. He shall be a qualified elector 
of the county and the owner of real property in the county but shall reside outside the boundary of 
the municipality and the territory proposed to be annexed. 

B. If within five days after the board of county commissioners has canvassed the results of the 
election required in Section 3-7-7 NMSA 1978, the six members of the board of arbitration fail to 
select by a two-thirds vote the seventh or neutral member, the board of arbitration shall certify to 
the district court its failure to select the seventh member. Within ten days after the certification 
‘by the board of arbitration of its failure to select a seventh member, the district court in which the 
county lies shall appoint the seventh member who shall posséss the qualifications required in this 
section. 

2 


History: 1953 Comp., §. 14-7-9, enacted by Laws ANNOTATIONS 


1965, ch. 300, 
‘ Law reviews. — For note, "Annexation of Unincorpo- 


rated Territory in New Mexico," see 6 Nat. Resources J. 
83 (1966). 


3-7-10. Annexation; arbitration; chairman; meetings; power of board; 
final determination. | 


A. After the seven members of the board of arbitration have been selected, they shall elect a 
chairman and hold meetings upon call of the chairman. The board of arbitration shall determine if 
the benefits of the government of the municipality are or can be available within a reasonable time 
to the territory proposed to be annexed and may make such investigation as it may deem advisable 
in order to obtain information and data as to the availability of the benefits of the municipal gov- 
ernment and may require the governing body of the municipality to furnish to it any records of the 
municipality pertaining thereto. The cost of such investigation shall be paid by the municipality. 

B. Determination by a majority of the seven members of the board of arbitration shall be final. 
If a majority of the members of the board of arbitration determine that the territory should not 
be annexed, the governing body of the municipality shall not proceed further nor shall it pass any 
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other resolution seeking to annex the territory for a period of two years. If a majority of the mem- 
bers of the board of arbitration determine that the territory or a part thereof should be annexed to 
the municipality, it shall certify over the signatures of the members of the board of arbitration who 
have made the determination to the clerk of the municipality, the clerk of the county; the secretary 
of finance and administration and the secretary of taxation and revenue. 

C. Thereafter, the annexation shall be deemed complete as to the territory certified as proper 
to be annexed. The municipality to which the annexation is made shall pass an ordinance, not 
inconsistent with law, which will effectuate the terms of the annexation. The territory so annexed 
shall be governed as part of the municipality and the governing body of the municipality shall 
promptly proceed to make the benefits of the government of the municipality available to the ter- 
ritory so annexed within a reasonable time. 

_D. The final determination of the board of arbitration shall be certified not: more than sixty 
days after the selection of the seventh member. 


History: 1953 Comp., § 14-7-10, enacted by Laws 
1965, ch. 300; 1981, ch. 204, § 7. 


ANNOTATIONS 


Finding that benefits could be made available re- 
quired annexation order. — Legislative intent was to 
require board to order annexation upon finding that ben- 
efits of the municipality could be made available to area 
to be annexed within a reasonable time; the legislature 
intended no arbitrary power in the board to grant or deny 
annexation. Cox v. City of Albuquerque, 1949-NMSC-041, 
53 N.M. 884, 207 P.2d 1017... 


Fact that board limited its findings of benefits 
to less than the whole of the area described in the 
plat, as an incident to which the area subject to annexa- 
tion became reduced, does not.constitute an unlawful del- 
egation of legislative power within contemplation of the 
separation of powers clause in the constitution. Cox v. City 
of Albuquerque, 1949-NMSC-041, 53 N.M. 334, 207 P.2d 
1017. 

Law reviews. — For note, "Annexation of Unincorpo- 
rated Territory in New Mexico," see 6 Nat. Resources J. 
83 (1966). 


3-7-11. Municipal boundary commission; purpose. 


A. The purpose of Sections 3-7-11 through 3-7-16 NMSA 1978 is to’ establish an independent 
commission known as the "municipal boundary commission" to determine the annexation of terri- 


tory to a municipality whenever: 


(1) the municipality petitions the municipal Sha a4 commission to annex territory to 


the municipality; or 


(2) a majority of the landowners of the territory proposed to be annexed petition the mu- 
nicipal boundary commission to annex the territory to the municipality. 

B. The municipal boundary commission shall hear a request for municipal annexation of a 

traditional historic community only upon petition of a majority of the qualified electors of the ter- 


ritory within the traditional historic community. 


History: 1953 Comp., § 14-7-11, enacted by Laws 
1965, ch. 300; 1995, ch..170, § 3; 1995, ch. 211, § 2. 

1995 amendments. — Identical amendments to this 
section were enacted by Laws 1995, ch. 170, § 3 and Laws 
1995, ch.:211, $2, both effective April 6, 1995, and approved 
April 16, 1995; which designated the former introductory 
paragraph as Subsection A and redesignated former Sub- 
sections A and B as Paragraphs (1) and (2) thereof; sub- 
stituted "Sections 37-11 through 3-7-16 NMSA 1978" for 
"Sections 14-7-11 through 14-7-16 New Mexico Statutes 
Annotated, 1953 Compilation" in Subsection A; and added 
Subsection B. The section was set out as amended by Laws 
1995, ch, 211, oth See 12-1-8 NMSA 1978. 


ANNOTATIONS 


Standards for judicial review. — Applying admin- 
istrative standards of review to annexation decisions 
made pursuant to either arbitration or commission pro- 
cedures are proper. Cox v. Municipal Boundary Comm'n, 
1995-NMCA-120, 120 N.M. 703, 905 P.2d 741, cert. denied, 
120 N.M. 636, 904 P.2d 1061. 

Law reviews. — For note, "Annexation of Unincorpo- 
rated Territory in New Mexico, "see 6 Nat, Resources J. 
83 (1966). 


3-7-12. Municipal boundary commission; appointment; qualifications 
of members; payment of members; secretary of finance and 
administration to provide staff. 


A. ‘The municipal boundary commission shall consist of three members who shall be appointed 
by the governor. One of the members shall be an attorney licensed to practice in New Mexico and 
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no more than two of the members shall be members of the same political party. Each. of the mem- 
bers shall be residents of a separate county of New Mexico. 

B. The members of the municipal boundary commission shall be paid as provided in the Per 
Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]: 


(1) by the municipality if: 


(a) the municipality petitions the municipal boundary commission to annex territory 


to the municipality; or 


(b). a majority of the landowners petition the municipal boundary commission to an- 
nex territory to the municipality and the municipal boundary commission orders the territory 


annexed to the municipality; or 


(2) by the landowners who petition the municipal boundary commission to annex the ter- 
ritory to the municipality, if the municipal boundary commission does not. order the territory an- 


nexed to the municipality. 


C. The secretary of the department of finance and administration shall provide staff to the 


municipal boundary commission. 


History: 1953 Comp., § 14-7-12, enacted by Laws 
1965, ch. 300; 1977, ch. 247, § 137; 1983, ch. 296, § 8. 


ANNOTATIONS 


Quorum. — The commission had the necessary quorum 
to. hear a city's annexation petition without the presence 


of its attorney commissioner. Cox v. Municipal Boundary 
Comm'n, 1998-NMCA-025, 124 N.M. 709, 954 P.2d 1186, 
cert. denied, 125 N.M. 145, 958 P.2d 108. 

Law reviews. — For note, “Annexation of Unincorpo- 
rated Territory in New Mexico," see 6 Nat. Resources J. 
83 (1966). 


3-7-1383. Contents of petition; submission to department of finance and 


administration. 
A. The petition shall: 


(1) describe the territory proposed to be annexed; 


(2). be signed by: 


(a) the mayor and clerk of the municipality; or 
(b) a majority of the landowners of the territory proposed to be le per and 
(3) be accompanied by a map of the territory proposed to be annexed which shall show: 
(a) the external boundary of the territory proposed to be annexed; 
(b) any federal, state or county highways which may exist in the territory proposed to 


be annexed; and 


(c) .the relationship of the territory proposed to be annexed to the existing boundary 


of the municipality. 


B. The petition shall be filed with the department of finance and administration. 


History: 1953 Comp., § 14-7-13, enacted by Laws 
1965, ch. 300; 1977, ch. 247, § 138; 1983, ch. 296, § 9. 


ANNOTATIONS 


Commission may determine the sufficiency of pe- 
titions. — In addition to considering the issues of conti- 
guity and the provision of municipal services, the bound- 
ary commission has the power to determine the statutory 
sufficiency of a petition and may make that determination 
at any time in the proceedings. Town of Edgewood v. N.M, 
Mun. Boundary Comm'n, 2018-NMCA-047, 299 P.8d 451, 
cert. quashed, 2013-NMCERT-009. 

Where petitioner's petition failed to establish owner- 
ship of roads contained in and bordering the territory 
petitioner sought to annex and failed to account for the 


ownership aad consequences of Gentexsiein of roads owned 
by government entities in and bordering the territory, the 
boundary commission properly denied the annexation be- 
cause the commission had the power to evaluate the pe 
tition's compliance with statutory requirements for own- 
ership and documentation of roads. Town of Edgewood v. 
N.M, Mun: Boundary Comm'n, 2013-NMCA-047, 299 P.3d 
451, cert. quashed, 2013-NMCERT: 009. 

Minor errors in description of territory immate- 
rial, — That some of the area to be annexed was described 
in the petition as "lots" instead of "blocks" is immaterial 
since the descriptions, in context, were substantially and 
sufficiently correct to put all interested parties on notice of 
the area sought to be annexed, Mutz v. Municipal Bound- 
ary Comm'n, 1984-NMSC-070, 101 N.M, 694, 688 P.2d 12. 


3-7-14. Meetings of the municipal boundary commission; election of a 
chairman; to meet in municipality to which annexation is 
proposed; public notice of meeting. | 
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A. At its first meeting, and at any subsequent meeting when a change in the membership of 
the commission has occurred, the municipal boundary commission, by a majority vote, shall elect 
one member to serve as chairman of the commission and one.member to serve as vice chairman 
who shall act whenever the chairman is not present. A majority of the commission shall constitute 
a quorum and the commission shall not transact business without a quorum being present. 

B. After receipt of a petition, as authorized in Section 3-7-11 NMSA 1978, the secretary to the 
municipal boundary commission shall call a meeting of the municipal boundary commission which 
shall meet within sixty days of the receipt of the petition to consider the petition for annexation. 
The secretary to the municipal boundary commission shall publish a notice, of a public hearing on 
the petition, once each week for four consecutive weeks and the last publication shall be at least 
twenty days before the day of the hearing. The notice shall contain the date when the meeting of 
the municipal boundary commission will be held, the place of the meeting and.a general descrip- 
tion of the boundary of the territory petitioned to be annexed to the municipality. 

C. The municipal boundary commission shall meet in the municipality to which the tee toe74 is 
proposed to be annexed.and shall hold a public hearing on the question of annexing to the munici- 
pality the territory petitioned to be annexed. 


History: 1953 Comp., § 14-7-14, enacted by Laws General notice requirements. — The general no- 

1965, ch. 300. tice requirements of Subsection J of 3-1-2 NMSA 1978 do 

not apply to govern-proceedings of the municipal bound- 

ANNOTATIONS ary commission. Cox v. Municipal Boundary Comm'n, 

» Quorum. — The commission had the necessary quorum 1998-NMCA-025, 124 N.M. 709, 954 P.2d 1186, cert. de- 
to hear a city's annexation petition without the presence nied, 125 N.M. 145, 958 P.2d 103. : : 

of its attorney commissioner. Cox v. Municipal Boundary Law reviews. — For note, Annexation of Unincorpo- 

Comm'n, 1998-NMCA-025, 124 N.M. 709, 954 P.2d 1186, rated Territory in New Mexico," see 6 Nat. Resources J. 

cert. denied, 125 N.M. 145, 958 P.2d 103. 8d (1986), 


@ 


3-7-15. Duties of the municipal boundary commission; authority of 
commission to annex; order is final; review by certiorari. 


A. At the public hearing held for the purpose of determining if the territory proposed to be an- 
nexed to the municipality shall be annexed to the municipality, the municipal PaO AEY commis- 
sion shall determine if the territory proposed to be annexed: 

(1) is contiguous to the municipality; and 
(2) may be provided with municipal services by the municipality to which the territory is 
proposed to be annexed. 

B. Ifthe municipal boundary commission determines that the conditions set forth in this sec- 
tion are met, the commission shall order annexed to the municipality the RerTHvURy petitioned to be 
annexed to the municipality. 

C. Ifthe municipal boundary commission determines that only a portion of the territory pe- 
titioned to be annexed meets the conditions set forth in this section, the commission may order 
annexed to the municipality that portion of [the] territory which meets the conditions set forth in 
this section. 

D. Ifthe municipal boundary commission determines that the conditions set forth in this sec- 
tion are not met, the commission shall not order the annexation to the municipality of the territory 
petitioned to be annexed. 

E. Any order of the municipal boundary commission shall be final unless any owner of land 
within the territory proposed to be annexed, within thirty days after the filing of the final order in 
the office of the county clerk end the office of the municipal clerk, obtains review of the order by 
the district court. . 


History: 1953 Comp., § 14-7-15, enacted by Laws ANNOTATIONS 
1965, ch. 300. 

Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. 


Doctrine of prior jurisdiction. — The doctrine of 
prior jurisdiction, which provides that the court first ob- 
taining jurisdiction retains it as against a court of concur- 
rent jurisdiction in which a similar action is subsequently 
instituted, is applicable in administrative proceedings, 
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including annexation disputes. Therefore, the commis- 
sion’s decision-making process was entitled to priority as 
against annexation ordinances adopted by municipalities 
after an annexation petition had already been filed with 
the commission. AMREP Southwest, Inc. v. Town: of Ber- 
nalillo, 1991-NMCA-110, 113 N.M. 19, 821 P.2d 357, cert. 


MUNICIPALITIES 


denied sub, nom., Town of Bernalillo v. AMREP Sw,, 113 ~ 


N.M. 16, 820 P.2d 1330. 

Commission's stay of annexation of a disputed area 
pending a judicial determination of the commission's ju- 
risdiction over that matter did not deprive the commis- 
sion of its priority. AMREP Southwest, Inc. v. Town of Ber- 
nalillo, 1991-NMCA-110, 113 N.M, 19, 821 P.2d 357, cert, 
denied swb. nom,, Town of Bernalillo v. AMREP Sw.,, 113 
N.M. 16, 820 P-2d 1330. : 

Authority of commission. — The boundary commis- 
sion has the authority to; annex property over the objec- 
tions of the municipality involved. City of Albuquerque v. 
State Mun. Boundary Comm'n, 2002-NMCA-024, 131 N.M. 
665, 41 P-3d 938, cert. denied, 131 N.M. 737, 42 P.3d 842. 

Commission to act reasonably. — Although Subsec- 
tion A does not specifically direct the commission to act 
reasonably, it is an implicit requirement, because the ele- 
ment of reason in its decision, or its absence, is a basis 
for court review. Mutz v. Municipal Boundary Comm'n, 
1984-NMSC-070, 101 N.M. 694, 688 P.2d 12. 

Reasonableness of objections. — The municipal 
boundary commission should only exercise its authority 
to annex property over a municipality's objections based 
on a finding that those objections were unreasonable un- 
der the circumstances. City of Albuquerque v. State Mun. 
. Boundary Comm'n, 2002-NMCA-024, 131 N.M. 665, 41 
P.3d 933, cert. denied, 131 N.M. 737, 42 P.8d 842. 

Contiguity required. — Each unit, block or lot of land 


to be annexed. need not. have a common boundary with : 


the municipality to satisfy requirement of contiguity in 


Subsection A(1). Mutz v. Municipal Boundary Comm 'n;*' 


1984-NMSC-070, 101 N.M. 694, 688 P.2d 12. 

The term "contiguous" in the annexation con- 
text requires a touching or close physical proximity 
of the property. Cox v. Municipal Boundary Comm'n, 
1995-NMCA-120, 120 N.M. 703, 905 P.2d 741, cert. denied, 

120 NM. 636, 904 P.2d 1061. 

- Satisfaction of requirements of Subsection 
A(2) within reasonable time. — The requirement of 


3-7-16 


Subsection A(2) that the annexed territory "may be pro- 
vided with municipal services" is satisfied if the munici- 
pality demonstrates the ability to provide services to the 
territory to be annexed within a reasonable period of time. 
Mutz v, Mun. Boundary Comm'n, 1984-NMSC-070, 101 
N.M. 694, 688 P.2d 12. 

"To file" a paper is to place it in the official custody of 
the clerk. Town of Hurley v. New Mexico Municipal Bound- 
ary Comm'n, 1980-NMSC-088, 94 N.M, 606, 614 P.2d 18. 

It is not necessary that officer endorse docu- 
ment upon its receipt in order to effect the filing. 
Town of Hurley v. New Mexico Mun. Boundary Comm'n, 
1980-NMSC-083, 94 N.M. 606, 614 P.2d 18, 

Three purposes of the filing requirements con- 
tained in Subsection E of this section and 3-7-16A NMSA 
1978 are: (1) to provide public and accessible repositories 
in the offices of county and municipal clerks of accurate 
copies of the official orders of the commission; (2) to give 
constructive notice to the world of such orders; and (3) to 
fix the commencement of the time within which an ap- 
peal to the district court from such orders may be taken; 
namely 30 days, by the instrumentality of constructive no- 
tice to a party desiring to appeal. Town of Hurley v. New 
Mexico Mun. Boundary Comm'n, 1980-NMSC-083, 94 
N.M. 606, 614 P.2d 18. 

District court review of commission's decision 
is limited to questions of law - whether the administra- 
tive agency acted fraudulently, arbitrarily or capriciously; 
whether the commission's order: was supported by sub- 
stantial evidence; and whether the agency acted within 
the scope of its authority. Mutz v. Municipal Boundary 
Comm'n, 1984-NMSC-070, 101 N.M. 694, 688 P.2d 12. 

When the commission followed its statutory mandate 
and determined that the area proposed for annexation 
was contiguous and could be provided with municipal 
services by the city, the district court was then limited 
to determine whether, based ‘on the record, this decision 
was fraudulent, arbitrary or capricious, supported by 
substantial evidence, and within the, scope of the com- 
mission's authority, Cox v. Municipal Boundary Comm'n, 
1995-NMCA-120, 120 N.M. 703, 905 P.2d 741, cert. denied, 
120 N.M. 636, 904 P.2d 1061. 

Law reviews. — For note, "Annexation of Unincorpo- 
rated Territory in New Mexico," see 6 Nat. Resources J. 
83 (1966)— 


3-7-16. Filing the order of the municipal boundary commission; 


annexation complete. 


A. Within ten days after the municipal boundary commission makes its determination, the sec- 
retary of the department of finance and administration shall file certified copies of the order of the 
municipal boundary commission in the office of the municipal clerk of the municipality to which 
the territory has been petitioned to be annexed and in the office of the county clerk, The secretary 
shall also transmit a copy of the order to the secretary of taxation and revenue. _ 


B. 


If the municipal boundary commission orders the annexation of territory to a municipality, 


the annexation shall be complete after the filing of certified copies of the order as required i in this 


section. 


History: 1953 Comp., § 14-7-16, enacted by Laws 
1965, ch. 300; 1977, ch. 247, § 189; 1981, ch. 204, § 8; 
1983, ch. 296, § 10. 


ANNOTATIONS 


"To file" a paper is to place it in the official custody of 
the clerk. Town of Hurley v. New Mexico Mun. Boundary 
Comm'n, 1980-NMSC-083, 94 N.M. 606, 614 P.2d 18, 

It is not necessary that officer endorse docu- 
ment upon its receipt in order to effect the filing. 
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1980-NMSC-083, 94 N.M. 606, 614 P.2d 18. 

Three purposes of the filing requirements con- 
tained in 3-7-15E NMSA 1978 and Subsection A of this 
section are: (1) to provide public and accessible reposito- 
ries in the offices of county. and municipal clerks of .ac- 
curate copies of the official orders of the commission; (2) 
to give constructive notice to the world of such orders; and 
(3) to fix the commencement of the time within which an 
appeal to the district court from such orders may be taken, 
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namely 30 days; by the instrumentality of constructive no- Law reviews. — For note, "Annexation of Unincorpo- 
tice toa party desiring to appeal. Town of Hurley v. New rated Territory'in New Mexico," see 6 Nat. Resources J. 
Mexico Mun,’ Boundary Comm'n, *1L980/NMSC,083, 94 83 (1966). 

N.M. 606, 614 P.2d 18. ' 


3.7- 17. “AnNSkAtiONS petition by owners of contiguous territory; duty of 
governing body; ordinance; appeal. 


A. Rksept as provided i in Sections 3-7-17.1 and 3-57-4 NMSA 1978, whenever a petition: 

~ (1) ‘seeks the annexation of territory contiguous to a municipality; 

(2) is signed by the owners of a majority of the number of acres in the contiguous territory; 

(3) is accompanied by a map that shows the external boundary of the territory proposed to 
be annexed and the relationship of the territory proposed to be annexed to the existing boundary 
of the municipality; and 

(4) is presented to the governing body, the governing body shall by ordinance express its 
consent or rejection to the annexation of such contiguous territory. 

B. If the ordinance consents to the annexation of the contiguous territory, a copy of the ordi- 
nance, with a copy of the plat of the territory so annexed, shall be filed in the office of the county 
clerk. After the filing, the contiguous territory is part of the municipality. The clerk of the munici- 
pality shall also send copies of the ordinance annexing the territory and of the plat of the territory 
so annexed ‘to the secretary of finance and administration and to the secretary of taxation and 
revenue. 

C. Within thirty days after the filing of the copy of the ordinance in the office of the county 
clerk, any person owning land within the territory annexed to the municipality may appeal to the 
district court questioning the validity of the annexation proceedings. If no appeal to the district 
court is filed within thirty days after the filing of the ordinance in the office of the county clerk or if 
the court renders judgment in favor of the municipality, the annexation shall be deemed complete. 


History: 1953 Comp., § 14-7-17, enacted by Laws reasonably expected development within eight years, 
1965, ch, 300; 1981, ch. 204, § 9; 1998, ch. 42, § 1. could properly be considered'in determining whether an- 
Cross references. — For examination of signatures, nexation petition was adequate, Hughes v, City of Carls- 
purging and judicial review of petitions, see Me 1-5 NMSA bad, 1949-NMSC-018, 53 N.M, 150, 203 P.2d 995. 
1978, Appeal from denial of petition. — The petition 
- The 1998 amendment, effective May 20, 1998, substi- method of annexation provided by this section isa leg- 
tuted "of" for "or" in the section heading; in Subsection A, islative procedure and although the statute provides no 
inserted "Except as provided in Sections 3-7-17.1 and 3-57-4 express right of appeal when a petition is denied, only 
NMSA 1978" at the beginning, and substituted "that shows" a direct appeal lies to the district court, as opposed to a 
for "which shall show" near the beginning of Paragraph writ of certiorari proceeding. Dugger v. City of Santa Fe, 
A(3); and substituted "or if" for "of it" in Subsection C. P 1992-NMCA-022, 114 N.M. 47, 834 P.2d 424, cert. denied, 
113 N.M. 744, 832 P.2d 1223. 
ANNOTATIONS Standard of review. — The scope of judicial review 
Section does tiot violate "one mai‘one vote" prin- of an annexation completed under the petition process 
ciple of the equal protection clause of the United States is limited to determining whether the municipality has 


constitution, even though it does not provide for annexa- acted illegally or unconstitutionally. Daugherty v. City of 


tion by a petition of a majority of the landowners in the Carlsbad, 1995-NMCA-108, 120 N.M. 716, 905 P.2d 1120, 

area without regard to the number of acres each owns. cert. denied, 120 N.M. 636, 904 P.2d 1061. 

Torres v. Village of Capitan, 1978-NMSC-065, 92 N.M. 64, When landowners challenged annexation on the ground 

582 P.2d 1277. that the property was not contiguous and presented ar- 
Plain meaning of "owning land" in Subsection C” guments that were essentially political and economic, 

of this séction is to have equitable or legal fee title own- such arguments were not within the scope of review, and 

ership of real estate within the annexed territory. Santa the district court, finding that the property was contigu- 


Fe County Bd. of County Comm'rs v. Town of Edgewood, ous as a matter of law, properly refused to analyze the 
2004-NMCA-111, 136 N.M. 301, 97 P.3d 633. ‘economic or political benefits or burdens bestowed upon 


Purpose in affixing plat or survey to annexation » the landowners' property. Daugherty v. City of Carlsbad, 
petition is to notify interested persons of land which is: 1995-NMCA-108, 120 N.M. 716, 905 P.2d 1120, cert. de- 
included, as well as to make definite what the corporate nied, 120 N.M, 636, 904 P.2d 1061, . : : 
limits are and to permit.officials to ascertain who are resi- Standing under Subsection C of this section requires 
dents within the municipality and to help determine if a an equitable or fee title interest. Santa Fe Cnty. Bd. of 
sufficient number of signatures of, property owners from Cnty, Comm'rs v. Town of nig hang 2004-NMCA-111, 
within the area appear on the petition. Hughes v. City of 136 N. M. 801, 97 Pd 633. 

Carlsbad, 1949-NMSC-018, 53 NM. 150, 203. P.2d 995. Standing to appeal. — Where it was detebmined that 


Consideration of unplatted land. — Unplatted land, a partnership did not own property in the annexed terri- 
whith wanes sale as urban property io aanamimodate tory, it had no standing to challenge the annexation. State 
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ex rel. State Highway & Transp. Dep't v. City ef Sunland ordinance consenting to an annexation petition in order to 
Park, 1999-NMCA-1438, 128 N.M. 371, 993 P.2d 85, cert. ensure an orderly transition in services, but'does not have 
quashed, 133 N.M. 31, 59 P.3d 1263 (2002). ; standing to appeal from the adoption of the ordinance. 
The state's interest in highway property granted by Santa Fe Cnty. Board of Cnty. Comm'rs v. Town of Edge- 
67-2-5 NMSA 1978 satisfies the requirement for stand- wood, 2004-NMCA-111, 136 N.M. 301, 97 P.3d 633. 
ing of the State Highway and Transportation Department Annexation of special zoning district. — When all 
[department of transportation] to appeal an annexation or a portion of a special zoning district is annexed by an 
proceeding under Subsection C of this section. State ex incorporated municipality, the special zoning district loses 
rel. State Highway & Transp. Dep't v. City of Sunland all of its zoning jurisdiction over the annexed territory to 
Park, 1999-NMCA-1438, 128 N.M. 371, 993 P.2d 85, cert. the municipality. 1983 Op. Att'y Gen. No. 83-06. 
quashed, 133 N.M. 31, 59 P.3d 1263 (2002). Law. reviews. — For note, "Annexation of Unincorpo- 
Counties that do not own roads in equitable or rated Territory in New Mexico," see 6 Nat. Resources J. 
fee title may participate in the process leading to an 83 (1966). 


3-7-17.1. Annexation; certain municipalities in class A counties; 
procedures; limitations. 


A. A petition seeking the annexation of territory contiguous to a municipality located in a class 
A county with a population of less than three hundred thousand persons shall be presented to the 
city council and be accompanied by a map that shows the external boundary of the territory pro- 
posed to be annexed and the relationship of the territory proposed to be annexed to the existing 
boundary of the municipality. 

B. Ifthe petition is signed by the owners of a majority of the number of acres in the contiguous 
territory: 

(1) the city council shall submit the petition to the board of county commissioners of the 
county in which the municipality is located for its review and comment. Any comments shall be 
submitted by the board of county commissioners to the city council within thirty days of receipt; 
and 

(2) not less than thirty days nor more than sixty days after receiving the petition, the city 
council shall by ordinance approve or disapprove the annexation after considering any comments 
submitted by the board of county commissioners. 

C. Except.as provided in Subsection D of this section, if the petition is not signed by the own- 
ers of a majority of the number of acres in the contiguous territory, the extraterritorial land use 
commission shall consider the matter and make a recommendation to the extraterritorial land 
use authority. The extraterritorial land use authority shall approve or disapprove the petition. If 
approved by the extraterritorial land use authority, the city cc council may by ordinance approve the 
annexation, 

‘D. When the nonconsenting property owners' properties are entirely surrounded by consenting 
property owners, the city council may approve the annexation without epproval: or disapproval of 
the extraterritorial land use authority. 

E. In considering an annexation pursuant to this section, the city council shall consider the 
impact of the annexation on existing county contracts and provisions of services, including fire 
protection, solid waste collection or water and sewer service, and may make agreements with the 
county to continue such services if it is in the interest of the gaunty, the residents of the proposed 
annexed area or the municipality. 

F. A municipality with a population over two hundred wusatid persons and located in a class 
A county shall not force a resident or business located in the unincorporated area of the county to 
agree to annexation as a condition of extending sewer and water service to that person or business, 
if that sewer or water service extension is paid for all or in part by federal, state or county money. 
The municipality may make agreement to annexation a condition of extending sewer and water 
service if the extension of the service is paid for entre with pears a an ey 


History: 1978 Comp., § 3.7-17.1, enacted by Laws bi ANNOTATIONS 


1998, ch. 42, § 2; 2003, ch. 438, §.2. ; f 3 Was > 

The 2003 amendment, effective July 1, 2003, in'Sub- Meaning of the phrase after receiving the peti- 
section A, deleted "with a population over two hundred tion". — The phrase "after receiving the petition" in 
thousand persons and" following "municipality" and in- Paragraph 2 of Subsection B of Section 3-7-17.1 NMSA 
serted "with a population of less than three hundred thou- 1978 refers to the date a city council first receives a 


sand persons" following "class A county". 
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petition for annexation. Waggoner v. Town of Mesilla, 
2011-NMCA-041, 149 N.M. 596, 252 P.3d 820. 

The doctrine of substantial compliance does not 
apply. — The doctrine of substantial compliance does not 
apply to the time limits within which a city council must 
approve or disapprove a petition for annexation. Wag- 
goner v, Town of Mesilla, 2011-NMCA-041, 149 N.M. 596, 
252 P.3d 820. 

Municipality failed to comply with the time limits 
for approving or disapproving a petition for annex- 
ation. — Where the petitioners for annexation submitted 


3-7-18. Annexation to include streets. 


MUNICIPAL ELECTIONS 


38-7-18 


their petition to the municipal board of trustees on Octo- 
ber 9, 2007; the municipality mailed the petition to the 
county commission on October 10, 2007; the municipality 
received comments from the county commission on No- 
vember 1, 2007; and the municipality passed an annexa- 
tion ordinance on December 26, 2007, the annexation was 
invalid because the annexation ordinance’ was not ap- 
proved within sixty days after the municipality first re- 
ceived the petition on October 9, 2007. Waggoner v. Town 
of Mesilla, 2011-NMCA-041, 149 N.M. 596;:252 P.3d 820. 


Any municipality annexing any territory shall include in the annexation any, streets located 
along the boundary of the territory being annexed. As used in this section, "street" means any 
thoroughfare that is open to the public and has been ecvepustt by the board of county commission- 


ers as a public right-of-way. 


History: 19538 Comp., § 14-6-22, enacted by Laws 
1965, ch. 75, § 1, and recompiled as 1953 Comp., § 
14-7-18. 

Cross references. — For powers of municipalities re- 
garding streets, sidewalks, and public grounds, see 3-49-1 
NMSA 1978 et seq. 


ANNOTATIONS 


Application of this section not automatic. — This 
section does not provide for the automatic annexation of 
adjacent streets and, an annexation was invalid where 
it did not include streets bordering the territory to be 


annexed. State ex rel, State Highway & Transp. Dep't v. 
City of Sunland Park, 1999-NMCA-143, 128 N.M. 371, 993 
P.2d 85, cert, quashed, 133 N.M. 31, 59 P.3d 1263 (2002). 

"Street", — The word "street"..in this. section encom- 
passes the entire right-of-way, not simply the roadway 
itself. The word "street" also includes state roads, State 
ex rel. State Highway & Transp. Dep't v. City of Sunland 
Park, 1999-NMCA-148, 128 N.M. 371, 993 P.2d 85, cert. 
quashed, 133 N.M. 31, 59 P.8d 1263 (2002), 

Law reviews. — For note, "Annexation of Unincorpo- 
rated Territory in New Mexico," see 6 Nat, Resources J. 
83 (1966). 


ARTICLE 8 

Municipal Elections 
Sec. Sec, 
3-8-1, Repealed. 3-8-29. Repealed. 
8-8-2, Repealed. 3-8-30. Repealed. 
3-8-3. Repealed. 3-8-31. Repealed. 
3-8-4, Repealed. 3-8-32. Repealed. 
3-8-5, Repealed. 3-8-33. Repealed. 
3-8-6. Repealed. 3-8-34. Repealed. 
3-8-6.1. Repealed. 3-8-35. Repealed. 
3-8-7. Repealed. 3-8-36. Repealed. 
8-8-8, Repealed. 3-8-37, Repealed. 
3-8-9, Repealed. 3-8-37.1. Repealed. aye 
3-8-10. Repealed. 3-8-38. Repealed. 
3-8-11. Repealed. 3-8-39,. Repealed. | 4 
3-8-12. Repealed. 3-8-40, Repealed. : 
3-8-13. Repealed. 3-8-40.1. Repealed. 
3-8-14. Repealed. 3-8-41. Repealed. 
3-8-15. Repealed. 8-8-42. Repealed. 
3-8-16. Repealed. 3-8-43, Repealed. 
3-8-17. Repealed. 3-8-44, Repealed. 
3-8-17.1, 3-8-17.2. Repealed. 3-8-45, Repealed. ‘ 
3-8-18, "Repealed. 3-8-46. Repealed. 4 
3-8-19. Repealed. 3-8-47. Repealed, 
3-8-20. Repealed. 3-8-48. Repealed. 
3-8-21. Repealed. 3-8-49, Repealed. 
3-8-22. Repealed. 3-8-50. Repealed. 
3-8-23. Repealed. 3-8-51, Repealed. 
3-8-24, Repealed. 3-8-52. Repealed, 
3-8-25. Repealed. 3-8-5383. Repealed. ~ 
3-8-26. Repealed, 3-8-54.: Repealed. 
3-8-27. Repealed. 8-8-55, Repealed. 
3-8-28. Repealed. 3-8-56. Repealed. 
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3-8-1 MUNICIPALITIES 3-8-7 
Sec Sec 

3-8-57. Repealed. 3-8-69. Repealed. 

3-8-58. Repealed. 3-8-70. Repealed. 

3-8-59. Repealed. 3-8-71. Repealed. 

3-8-60. Repealed. 3-8-72, Repealed. 

3-8-61. Repealed. 3-8-73. Repealed. 

3-8-62. Repealed. 3-8-74. Repealed, 

3-8-63. Repealed. 3-8-75. Repealed, 

3-8-64, Repealed. 3-8-76. Repealed. 

3-8-65. Repealed. 3-8-77. Repealed. 

3-8-66. Repealed. 3-8-78.. Repealed. 

3-8-67. Repealed. 3-8-79. Repealed. 

3-8-68. Repealed. 3-8-80. Repealed. 

3-8-81 to 3-8-95. Repealed. 


3-8-1. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-1 


NMSA 1978, as enacted by Laws 1985, ch. 208, § 9, re- 
lating to the short title of the Municipal Election Code, 


3-8-2. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-2 


NMSA 1978, as enacted by Laws 1985, ch. 208, § 10, re- 
lating to definitions, effective July 1, 2018. For provisions 


3-8-3, Repealed. 
Repeals. Be Laws 2018, ch. 79, § 175 repealed: 3-8-3 


NMSA 1978, as enacted by Laws 1985, ch. 208, § 11, re- 
lating to residency, effective July 1, 2018. For provisions 


3-8-4. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-4 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 12, relating 


3-8-5. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-5 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 18, 
relating to major fractions, effective July 1, 2018. For 


3-8-6. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-6 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 14, relat- 
ing to county clerk, election duties, effective July 1, 2018, 


3-8-6.1. Repealed. 


Repeals, — Laws 2018, ch. 79, § 175 repealed 3-8-6.1 
NMSA 1978, as enacted by Laws 1991, ch. 123, § 2, relat- 
ing to secretary of state, duties, effective July 1, 2018, For 


3-8-7. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-7 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating 
to municipal clerk, county clerk, election duties, effective 
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purpose, construction, counting days, effective July 1, 
2018. For provisions of former section, see the 2017 NMSA 
1978 on NMOneSource.com. 


of former section, see the 2017 NMSA 1978 on NMOne 
Source.com. 


of former section, see the 2017 NMSA 1978 on NMOne 
Source.com. 


to oaths, effective July 1, 2018. For provisions of former sec- 
tion, see the 2017 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. ) 


For provisions of former section, see the 2017 NMSA 1978 
on NMOneSource.com. 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


July 1, 2018. For provisions of former section, see the 2017 
NMSA 1978 on NMOneSource.com. 
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3-8-8 


3-8-8. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-8 


NMSA 1978, as enacted by Laws 1985, ch. 208, § 16, relat- 
ing to time to register to vote, effective July 1, 2018. For 


3-8-9. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-9 


NMSA 1978, as enacted by Laws 1985, ch. 208, § 17, re- 
lating to election scheduling, conflicts, notice, effective 


3-8-10. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-10 


NMSA 1978, as enacted by Laws 1985, ch. 208, § 18, relat- 
ing to consolidation of precincts, effective July 1, 2018. For 


3-8-11. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-11 


NMSA 1978, as enacted by Laws 1985, ch. 208, § 19, relat- 
ing to polling places, effective July 1, 2018. For provisions 


3-8-12. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-12 
NMSA 1978, as enacted by Laws:1985, ch. 208, § 20, relat- 


MUNICIPAL ELECTIONS 


ing to election resolutions, notices, correction of errors and 


3-8-13. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-13 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 21, re- 
lating to voting machines, paper ballots, effective July 1, 


3-8-14. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8- 
14 NMSA 1978, as enacted by Laws 1985, ch. 208, § 
22, relating to voting machines, ordering, preparation, 


3-8-15. Repealed. 


Repeals. — Laws 2009, ch. 278, § 40 repealed 3-8-15 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 28, relat- 
ing to-emergency paper ballots, effective June 19; 2009. 


3-8-16. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-16 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 24, re- 
lating to paper ballots in lieu of voting machines, form, 


3-8-17. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-17 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 25, relat- 
ing to sample ballots, effective July 1, 2018. For provisions 
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3-8-17 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


July 1, 2018. For provisions of former section, see the 2017 
NMSA 1978 on: NMOneSource.com. 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


of former section, see the 2017 NMSA 1978 on NMOne 
Source.com. 


omissions, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource:com. 


2018. For provisions of former section, see the 2017 NMSA 
1978 on NMOneSource.com, 


certification, and delivery, effective July 1, 2018. For pro- 
visions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 


general requirements, effective July 1, 2018. For pro- 
visions of former section, see the 2017 NMSA 1978 on 
NMOneSource,com, 


of former section, see the 2017 NMSA 1978 on NMOne 
Source.com. 
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3-8-17.1 


3-8-17.1, 3-8-17.2. Repealed. 


Repeals. — Laws 1999, ch. 278, § 53 repealed 3-8-17.1 
and 8-8-17.2 NMSA 1978, as enacted by Laws 1997, ch. 
266, §§ 1 and 2, relating to procedures for absentee bal- 
lots and emergency procedures for voting and counting 


3-8-18. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 8-8-18 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 26, re- 
lating to election supplies, effective July 1, 2018. For 


3-8-19. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-19 
NMSA 1978, as enacted by Laws 1971, ch. 306, § 8, re- 
lating to precinct boards, appointments, compensation, 


3-8-20. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-20 
NMSA 1978, as enacted by Laws Laws 1971, ch. 306, § 9, 
relating to precinct board, duties, effective July 1, 2018. 


3-8-21. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-21 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 29, relat- 
ing to municipal clerk, precinct board, election training, 


3-8-22. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-22 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 30, re- 
lating to conduct of election, eligibility for assistance, oral 
' assistance for language minority voters, aid or assistance 


3-8-23. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-23 


NMSA 1978, as enacted by Laws 1985, ch. 208, § 31, relat- 
ing to messengers, compensation, effective July 1, 2018. 


3-8-24. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-24 


NMSA 1978, as enacted by Laws 1985, ch. 208, § 32, re- 
lating to uniform procedure, effective July 1, 2018. For 


3-8-25. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-25 


NMSA 1978, as enacted by Laws 1965, ch. 300, relating 
to regular municipal elections, time of holding election, 


3-8-26. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-26 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating 
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3-8-26 


absentee ballots, effective June 18, 1999. For provisions 
of former sections, see the 1998 NMSA 1978 on NMOne 
Source.com. For present comparable provisions; see 
1-6-16.1 and 1-6-16.2 NMSA 1978. 


provisions of folmer section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


effective July 1, 2018. For provisions of former section, see 
the 2017 NMSA 1978 on NMOneSource.com. | 


For provisions of former section, see the eased NMSA 1978 
on NMOneSource.com. 


effective J uly 1, 2018. For provisions of former section, sée 
the 2017 NMSA 1978 on NMOneSource.com. 


to voter marking ballot, who may assist voter, type of as- 
sistance, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource.com. 


For provisions of former section, see the 2017 NMSA’1978 
on NMOneSource.com. 


34 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


effective July 1, 2018. For provisions of former section, see 
the 2017 NMSA 1978 on NMOneSource.com. 


to regular municipal election, publication of resolution, 
choice of ballots or voting machines, effective July 1, 2018. 
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3-8-27 


For provisions of former section, see the 2017 NMSA 1978 
on NMOneSource.com. 


3-8-27. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-27 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating 
to regular municipal election, declaration of candidacy, 


3-8-28. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-28 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating to 
regular municipal election, candidate for office, effective 


3-8-29. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-29 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 37, relat- 
ing to regular municipal election, ballots, effective July 1, 


3-8-30. Repealed. 


Repeals, — Laws 2018, ch. 79, § 175 repealed 3-8-30 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating 
to regular municipal election, publication of names of 


3-8-31. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-31 
NMSA 1978, as enacted by Laws 1971, ch. 306, § 10, relat- 
ing to regular municipal election, challengers, watchers, 


3-8-32. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-32 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating to 
regular municipal election, plurality of votes cast required 


3-8-33. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-33 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 41, relat- 
ing to regular municipal election, certificates of election, 


3-8-84. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-34 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 42, re- 
lating to uniform procedure, effective July 1, 2018. For 


3-8-35. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-35 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating to 
special election, giving notice, effective July 1, 2018. For 


MUNICIPAL ELECTIONS 
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8-8-35 


withdrawing name from ballot, penalty for false state- 
ment, effective July 1, 2018. For provisions of former sec- 
tion, see the 2017 NMSA 1978 on NMOneSource.com. 


July 1, 2018. For provisions of former section, see the 2017 
NMSA 1978 on NMOneSource,com. , . 


2018. For provisions of former section, see the 2017 NMSA 
1978 on NMOneSource.com, | 


candidates and other election data, effective July 1, 2018. 
For provisions of former section, see the 2017 NMSA 1978 
on NMOneSource.com. 


observers, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource.com, 


for election, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA ‘1978 on NMOneSource.com. 


qualification of official, taking office, effective July 1, 2018. 
For provisions of former section, see the 2017 NMSA 1978 
on NMOneSource.com. 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 
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3-8-36 


3-8-36. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-36 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 44, re- 
lating to special elections, publication of election data, 


3-8-37. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-37 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 45, re- 
lating to uniform procedure, effective July 1, 2018. For 


3-8-37.1. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-37.1 
NMSA 1978, as enacted by Laws 2009, ch. 278, § 31, re- 
lating to early voting; use of absentee voting procedures, 


3-8-38. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-38 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 46, relat- 
ing to conduct of election, swearing in, delivery of supplies, 


3-8-39. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-39 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 47, re- 
lating to conduct of election, maintenance of order, peace 


3-8-40. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-40 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 48, relat- 
ing to conduct of election, persons not permitted to vote, 


3-8-40.1. Repealed. 


Repeals. — Laws 2009, ch. 278, § 40 repealed 3-8-40.1 
NMSA 1978, as enacted by Laws 1999, ch. 278, § 45, re- 
lating to certificate voting, effective June 19, 2009. For 


3-8-41. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8- 
41 NMSA 1978, as enacted by Laws 1985, ch. 208, § 49, 
relating to conduct of election; voter's name, address, 


3-8-42. Repealed. 


Repeals. — Laws 1993, ch. 22, § 7 repealed 3-8-42 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 50, relat- 
ing to assistance to a voter, effective June 18, 1993. For 


3-8-43. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-43 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 51, relat- 
ing to conduct of election, challenges, required challenges, 
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3-8-43 


effective July 1, 2018. For provisions of former section, see 
the 2017 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


effective July 1, 2018. For provisions of former section, see 
the 2017 NMSA 1978 on NMOneSource.com. 


opening and closing of polls, precinct board attendance, ef- 
fective July 1, 2018. For provisions of former section, #¢ see 
the 2017 NMSA 1978 on NMOneSource.com, 


officer, memoranda of actions or omissions, effective 
July 1, 2018. For provisions of former section, see the 2017 
NMSA 1978 on NMOneSource.com. 


certificate voting, fraudulent and double voting, effective 
July 1, 2018. For provisions of former section, see the 2017 
NMSA 1978 on NMOneSource.com. : a 


provisions of former section, see the 2008 NMSA 1978 on 
NMOneSource.com. 


signature; entries by precinct board, effective July 1, 2018. 
For provisions of former section, see the 2017 NMSA 1978 
on NMOneSource.com. 


provisions of former section, see the 1992 NMSA 1978 on 
NMOneSource.com. 


entries, disposition, effective July 1, 2018. For provisions 
of former section, see the 2017 NMSA 1978 on NMOne 
Source.com. 
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3-8-44 


3-8-44. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-44 
NMSA 1978, as enacted by Laws 1985, ch. 208; § 52, relat- 
ing to conduct of election, voting machines, instructions, 


3-8-45. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 8-8-45 
NMSA 1978, as.enacted by Laws 1985, ch. 208, § 53, re- 
lating to conduct of election, closing polls, arrival of voter 


3-8-46. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-46 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 54, re- 
lating to conduct of elections, closing polls, locking voting 
machines, opening voting machines, verification of votes, 


3-8-47. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-47 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 55, re- 
lating to conduct of elections, disposition of signature ros- 
ter, machine-printed returns, ballot boxes, election return 


3-8-48. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-48 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 56, relat- 
ing to conduct of elections, paper ballots, one to a voter, 


3-8-49. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-49 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 57, re- 
lating to conduct of election, paper ballots, marking; use 


3-8-50. Repealed. 


Repeals. — Laws 2018, ch. 79, §: 175 repealed 3-8-50 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 58, re- 
lating to conduct of election, paper ballots, procedure 
after marking, delivery of two or more ballots, person 


3-8-51. | Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-51 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 59, relat- 
ing to conduct of election, paper ballots, unused ballots, 


3-8-52. Repealed. 


Repeals. — Laws 2018, ch.'79, § 175 repealed 3-8-52 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 60, relat- 
ing to conduct of election, paper ballots, signature rosters, 


3-8-53. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-53 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating to 
post-election duties, canvass of returns, majority vote for 
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3-8-53 


inspection of voting machine face after vote, entry into 
machine, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource.com. 


after the polls close, election clerk certificate, effective 
July 1, 2018, For provisions of former section, see the 2017 
NMSA 1978 on NMOneSource.com. 


admittance of watchers and candidates, proclamation .of 
results, completion of locking, duration of locking and 
sealing, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource.com. 


certificate, affidavits, other election materials, effective 
July 1, 2018. For provisions of former section, see the 2017 
NMSA 1978 on NMOneSource.com. 


receipt or delivery, occupation of voting machines, effec- 
tive July 1, 2018. For provisions of former section, see the 
2017 NMSA 1978 on NMOneSource.com. 


i 


of pen or other writing implement, identification marks, 
effective July 1, 2018. For provisions of former section, see 
the 2017 NMSA 1978 on NMOneSource.com. 


authorized to receive ballots; spoiled or defaced ballots, ef- 
fective July 1,2018. For provisions ‘of former section, see 
the 2017 NMSA 1978 on NMOneSource.com. 


destruction of unused ballots, counting and tallying, effec- 
tive July 1, 2018.'For provisions of former section, see the 
2017 NMSA 1978 on NMOneSource.com. 


disposition, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource.com. 


questions, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource.com. 
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3-8-54 


3-8-54. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-54 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 62, re- 
lating to post-election; duties, canvass method, effective 


3-8-55. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-55 
NMSA: 1978, as enacted by Laws 1985, ch. 208, § 63, re- 
lating to post-election duties, canvass, defective returns, 


3-8-56. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-56 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 64, re- 
lating to post-election duties, canvass, when recheck is 


3-8-57. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-57 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 65, re- 
lating to post-election duties; canvass; search for missing 


3-8-58. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-58 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 66, re- 
lating to post-election duties, canvass, voting machine 


3-8-59. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-59 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 67, relat- 
ing to post-election duties, voting machine recheck cost, 


3-8-60. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-60 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 68, relat- 
ing to post-election duties, tie vote, effective July 1, 2018. 


3-8-61. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-61 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 69, relat- 
ing to post-election duties, nature of documents, expense 
of corrections, proceedings for contempt, responsibility 


3-8-62. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-62 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating to 
contest of elections, destruction of ballots, effective July 1, 


3-8-63. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-63 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 71, re- 
lating to contest of elections, who may contest, status of 
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3-8-63 


July 1, 2018. For provisions of former section, see the 2017 
NMSA 1978 on NMOneSource.com. 


correction, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource.com. 


required, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource.com. 


returns, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource.com. 


recheck, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource.com. 


effective July 1, 2018. For provisions of former section, see 
the 2017 NMSA 1978 on NMOneSource.com. 


ee 


For provisions of former section, see the 2017 NMSA 1978 
on NMOneSource.com. 


for voting machines, effective July 1, 2018. For provisions 
of former section, see the 2017 NMSA 1978 on NMOne 
Source.com. 


2018. For provisions of former section, see the 2017 NMSA 
1978 on NMOneSource.com. 


person holding certificate, filing of complaint, effective 
July 1, 2018. For provisions of former section, see the 2017 
NMSA 1978 on NMOneSource.com. 
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3-8-64 


3-8-64. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8- 
64 NMSA 1978, as enacted by Laws 1985, ch. 208, § 72, 
relating to contest of elections, judgment, effect, costs, 


3-8-65. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-65 
NMSA 1978, as enacted by Laws 19885, ch. 208, § 73, relat- 
ing to contest of elections, preservation of ballots, ballots 


3-8-66. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8- 
66 NMSA 1978, as enacted by Laws 1985, ch, 208, § 74, 
relating to contest of elections, order of impoundment, 


3-8-67. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-67 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 75, relat- 
ing to contest of election, burden of proof, effective July 1, 


3-8-68. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-68 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 76, relat- 
ing to recount, recheck, application, costs, effective July 1, 


3-8-69. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-69 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 77, relat- 
ing to recount, recheck, proceedings, effective July 1, 2018. 


3-8-70. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-70 
NMSA 1978, as enacted by Laws 19885, ch. 208, § 78, relat- 
ing to recount, recheck, recanvass, effective July 1, 2018. 


3-8-71. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-71 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 79, re- 
lating to preservation of election information, effective 


3-8-72. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-72 
NMSA 1978, as enacted by Laws 19865, ch. 208, § 80, relat- 
ing to penalties, applicability, effective July 1, 2018. For 


3-8-73. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-73 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 81, relat- 
ing to unlawful opening of ballot box or voting machine, 
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38-8-73 


disqualification of trial judge, appeal, effective July 1, 
2018. For provisions of former section, see the 2017 NMSA 
1978 on NMOneSource.com. 


defined, application for order, deposit, effective July 1, 
2018. For provisions of former section, see the 2017 NMSA 
1978 on NMOneSource.com. 


subsequent orders, access, termination of order, disposition 
of deposit, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource.com. 


2018. For provisions of former section, see the 2017 NMSA 
1978 on NMOneSource.com. 


2018. For provisions of former section, see the 2017 NMSA 
1978 on NMOneSource.com. 


For provisions of former section, see the 2017 NMSA 1978 
on NMOneSource,com. 


For provisions of former section, see the 2017 NMSA 1978 
on NMOneSource.com. 


July 1, 2018. For provisions of former section, see the 2017 
NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


penalty, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource.com. 
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3-8-74. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-74 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 82, re- 
lating to unlawful possession of keys, absentee ballot, 


3-8-75. Repealed. 


_Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-75 
NMSA 1978, as enacted by Laws.1985, ch. 208, § 83, re- 
lating to false voting, falsifying election documents, false 


3-8-76. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-76 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 84, re- 
lating to offering a bribe, accepting a bribe, intimidation, 


3-8-77. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-77 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 85, relat- 
ing to electioneering too close to polling place, obstructing 


3-8-78. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-78 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 86, relat- 
ing to coercion of employees, permitting prisoners to vote, 
malfeasance by messengers, unlawful use or possession of 


3-8-79. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 3-8-79 


NMSA 1978, as enacted by Laws 1985, ch. 208, § 87, relat- 
ing to conspiracy, general penalty, violation by municipal 


3-8-80. Repealed. 
Repeals, — Laws 2018, ch. 79, § 175 repealed 3-8-80 


NMSA 1978, as enacted by Laws 1985, ch. 208, § 88, re- 
lating to uniform procedure, effective July 1, 2018. For 


3-8-81 to 3-8-95. Repealed. 


Repeals. — Laws 2003, ch. 244, § 20, effective June 20, 
2003, repealed Sections 3-8-81 to 3-8-95 NMSA 1978, 


ee 
ah hat & | 


penalty, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource.com. 


swearing, penalty, effective July 1, 2018. For provisions 
of former section, see the 2017 NMSA 1978 on NMOne 
Source.com. i 


i 
Pe 
2 


penalty, effective July 1, 2018. For provisions of former 
section, see the 2017 NMSA 1978 on NMOneSource,com,.., 


fag rt 


+o) 
= 


polling place, disturbing polling SAR ite: ee 
July 1, 2018. For provisions of former section, see the 2017 
NMSA 1978 on NMOneSource.com. 


liquor or illegal drugs, penalty, effective July 1, 2018. For 
provisions of former section, see the 2017 NMSA fap on 
NMOneSource.com. 


clerk, penalty, effective July 1, 2018. For provisions of for- 
mer section, see the 2017 NMSA 1978 on NMOneSource 
.com. ; iii 5 7 


-! 
—_ 


provisions of former section, see the 2017 NMSA. aay on 
NMOneSource.com. 


PX: 


relating to early voting. For provisions of former sections, 
see the 2002 NMSA 1978 on the NMOneSource.com, 


ARTICLE 9 
‘« &s 
Absentee Voting 

Sec. Sec. ii . of gai 
3-9-1. Repealed. 8-9-10. Repealed. 
3-9-2. Repealed. 3-9-11. Repealed. 
3-9-3. Repealed. 3-9-12. Repealed. ; ; > £ 
3-9-4, Repealed, 3-9-13. Repealed. , —_ «ttn 
3-9-5. Repealed. 3-9-13.1. Repealed. atl 
3-9-6. Repealed. 8-9-14. Repealed. mele 
3-9-7. Repealed. 3-9-15. Repealed. fe 
3-9-8. Repealed. 8-9-16. Repealed. 
3-9-9. Repealed. 
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3-9-1 


3-9-1. Repealed. 
Repeals. — Laws» 2018, ch. 79, § 175 repealed 3-9-1 


NMSA 1978, as enacted by Laws 19738, ch. 375, § 2, re- 
lating to definitions, effective July 1, 2018. For provisions 


3-9-2. Repealed. 
Repeals. — Laws 2015, ch. 145, § 101 repealed 3-9-2 


NMSA 1978, as enacted. by Laws 1978, ch. 375, § 4, re- 
lating to certain applications constitute registration, 


3-9-3. Repealed. 
»\Repeals. — Laws 2018, ch. 79, § 175 repealed 3-9-3 


NMSA 1978, as enacted by Laws 1973, ch. 375, § 1, re- 
lating to absentee voting, regular or special municipal 


3-9-4. Repealed. 
Repeals. — Laws 2018, ch..79, § 175 repealed 3-9-4 


NMSA 1978, as enacted by Laws 1973, ch. 375, § 3, relat- 
ing to absentee ballot application; rejection, acceptance, 


3-9-5. Repealed. 
Repeals. — Laws°2018, ch. 79, § 175 repealed 3-9-5 


NMSA 1978,.as enacted by Laws 1973, ch. 375, §.6, relat- 
ing to absentee ballot register, effective July 1, 2018. For 


3-9-6. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 3-9-6 


NMSA 1978, as enacted by Laws 1973, ch. 375, § 7, re- 
lating to form of absentee ballot, form of absentee ballot 


3-9-7. Repealed. 
Repeals. — Laws 2018, ch. 79, § 175 repealed 3-9-7 


NMSA 1978, as enacted by Laws 19738, ch. 375, § 8, relat- 
ing to manner of voting, use of an electronic voting device, 


3-9-8. Repealed. 


Repeals, — Laws 2018, ch. 79, § 175 repealed 3-9-8 
NMSA 1978, as enacted by Laws 1973, ch. 375, § 9, re- 


ABSENTEE VOTING 


lating to care of absentee ballots, destruction of unused : 


3-9-9. Repealed. 


Repeals, — Laws 2018, ch. 79, § 175 repealed 3-9-9 
NMSA 1978, as enacted by Laws. 1973, ch. 375, § 10, re- 
lating to absent voter precinct, effective July 1, 2018, For 


3-9-10. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-9-10 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 98, relat- 
ing to delivery of absentee ballots to absent voter precinct, 
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3-9-10 


of former section, see the 2017 NMSA 1978 on NMOne 
Source.com.. isi 


effective July 1, 2015. For provisions of the former section, 
see the 2014 NMSA 1978 on NMOneSource.com. 


elections, right to vote, effective July1, 2018. For pro- 
visions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


issuance of absentee ballot, effective July 1, 2018. For 
provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


envelopes, effective July 1, 2018. For provisions of: former 
section, see the 2017 NMSA 1978 on NMOneSource.com. 


effective July 1, 2018. For provisions of former.section, see 
the 2017 NMSA 1978 on NMOneSource.com. 


ballots by,.-municipal: clerk, effective July 1, 2018. For 
provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2017 NMSA 1978 on 
NMOneSource.com. 


effective July 1, 2018. For provisions of former aéction, see 
the 2017 NMSA 1978 on NMOneSource.com. 
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3-9-11 


3-9-11. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-9-11 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 99, relat- 
ing to handling absentee ballots by absent voter precinct 


3-9-12. Repealed. 


-Repeals. — Laws 2018, ch. 79, § 175 repealed 3-9-12 
NMSA 1978, as enacted by Laws 1985, ch. 208, § 100, re- 
lating to canvass, recount or recheck, disposition, effective 


3-9-13. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-9-13 
NMSA 1978, as enacted by Laws 1973, ch. 375, § 11, relat- 
ing to voting in person prohibited, effective July 1, 2018. 


3-9-13.1. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-9-13.1 
NMSA 1978, as enacted by Laws 2003, ch. 244, § 19, relat- 
ing to absentee ballot, conduct of election, when not timely 


3-9-14. Repealed. 


Repeals. — Laws 1999, ch. 278, § 53 repealed 3-9- 
14 NMSA 1978, enacted by Laws 19738, ch: 375, § 12, as 
amended by Laws 1985, ch. 208, § 102, relating to the 


3-9-15. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-9-15 
NMSA 1978, as enacted by Laws 1973, ch. 375, § 138, re- 
lating to watchers, challengers, and observers for absent 


3-9-16. Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-9-16 
NMSA 1978, as enacted by Laws 1978, ch. 375, § 14, re- 
lating to penalties, effective July 1, 2018. For provisions 
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boards, effective July 1, 2018. For provisions of former sec- 
tion, see the 2017 NMSA 1978 on NMOneSource.com. 


July 1, 2018. For provisions of former section, see the 2017 
NMSA 1978 on NMOneSource. com. 


For provisions of former section, see the 2017 ree 1978 
on NMOneSource.com. 


received, emergency procedure for voting and counting, ef- 
fective July 1, 2018. For provisions of former section, see 
the 2017 NMSA 1978 on NMOneSource.com. 


cancellation of absentee ballots at death, effective June 18, 
1999. For provisions of former section, see the 1998 NMSA 
1978 on NMOneSource.com. 


voter precinct, effective July 1, 2018. For provisions of for- 
mer section, see the 2017 NMSA 1978 on NMOneSource 
.com. 


Paes 


of former section, see the 2017 NMSA 1978 on NMOne 
Source.com. 


ARTICLE 10 


Municipal Officers; Qualifications; Compensation; 
Removal from Office | 


. Officers; elective; term of office. 

. Officers; oath and bond; failure to qualify. 

. Noncharter municipalities; governing bodies; 
compensation. 

. Repealed. 

. Repealed. 


Sec. 

3-10-6. Officers; extra compensation; penalty. 

3-10-7. Officers; removal for malfeasance in office; com- 
plaint; jurisdiction of district court; hear- 
ing; serving notice. 

3-10-8. Officers; delivery of records. 


3-10-1. Officers; elective; term of office. 


A. The elective officers of a municipality having a mayor-council form of government are: 


(1) one mayor; 
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3-10-2 MUNICIPAL OFFICERS; QUALIFICATIONS; COMPENSATION; REMOVAL FROM OFFICE 3-10-2 


(2) ‘the members of the governing body; and 
(3) amunicipal judge: ) 
B. The elective officers of a municipality having a cOmihippionanan aged form of igen i are: 
(1) five commissioners; and 
(2)). a municipal judge. . . 

io Notwithstanding the provisions of Subsection A of this section, a municipality with a popu- 
lation of five hundred persons or less in the last federal decennial census shall not have a munici- 
pal judge if it adopts an effective ordinance in accordance with the provisions of Subsection B of 
Section 35-14-1 NMSA 1978. 

D. Ineverynoncharter municipality, except those noncharter municipalities having a commission- 
manager form of government or electing members of the governing body from districts; the terms 
of office for the mayor and members of the governing body shall be four years. The term of office for 
members of the governing body shall be staggered so that the terms of office for one-half of the mem- 
bers of the governing body will expire every two years, 

-E. Any elected municipal official whose term of office has expired shall continue in that office 
until a suecessor is elected and has taken office pursuant to the provisions of the Local Election 


Act [Chapter 1, Article 22 NMSA 1978]. 


History: 1953 Comp., § 14-9-1, enacted by Laws 
1965, ch. 300; 1984, ch. 30, § 1; 1985, ch. 208, § 105; 
2018, ch. 79, § 51. 

Cross references. — For doscettioe of "mayor", see 3- 
1-2 NMSA 1978. 

For Tort Claims Act, see 41-4-1 NMSA 1978. 

The 2018 amendment, effective July 1, 2018, removed 
a reference to the repealed Municipal Election Code; and 
in Subsection E, after "pursuant to the provisions of", de- 
leted "Municipal Election Code" and added "Local Elec- 
tion Act". , 

Temporary provisions. — Laws 2018, ch. 79, § 172 
provided: 

A. The term of an elected local government officer that 
was set to expire.on or before June 30, 2020 pursuant to 
the governing statutes of that local government in effect 
before the effective date of this act shall expire on Decem- 
ber 31, 2019, and that officer's successor shall be elected 
in the regular local election held on the first Tuesday after 
the first Monday of November 2019 for a term beginning 
on January 1, 2020. 

B.. The term,of an elected local cae aman officer 
that was set to expire on or after July 1, 2020 but on 
or before June 30, 2022 pursuant to the governing stat- 
utes of that local government in effect before the effec- 
tive date of this act shall expire on December 31, 2021, 
and that officer's successor shall be elected in the regu- 
lar local election held.on the first Tuesday after the first 
Monday of November 2021 for a term beginning on Janu- 
ary 1, 2022. 

C. The term of an elected local government officer that 
was set to expire on or after July 1, 2022 pursuant to the 
governing statutes of that local government in effect be- 
fore the effective date of this act shall expire on Decem- 
ber 31, 2028, and that officer's successor shall be elected 
in the regular local election held on the first Tuesday after 
the first Monday of November 2023 _ a term beginning 
on January 1, 2024. 


D. The provisions of this section do not apply to the 


elections for municipal officers, the lengthening or short- 


ening of terms of which shall be determined by ordinance 
of the municipality opting into having its municipal offi- 
cers elected at the regular local elections. 

E. The provisions of this section only apply to local 
government officers whose elections are subject to the 
provisions of the Local Election Act but do not apply to 
conservancy district or watershed district elections, which 
are subject to the provisions of Section 173 of this act, 

Laws 2018, ch. 79, § 174 provided that references in law 
to the Municipal Election Code and to the School Election 
Law shall be deemed to be references to the Local Elec- 
tion Act. 

The 1985 amendment added "term of office" in the 
section heading and added Subsections C, D, and E, 

The 1984 amendment added Subsection.C. 


ANNOTATIONS 


Section inapplicable to home rule municipality. 


' — This section is not applicable to a home rule municipal- 


ity to deny it the power to provide for a different number 
of city commissioners than otherwise proscribed because 
the composition of a municipal government is a matter of 
local, not statewide concern, and to construe otherwise 
would frustrate the purpose of the home rule amendment, 
N.M. Const., art. X, § 6. State ex rel. Haynes v. Bonem, 
1992-NMSC-062, 114 N.M. 627, 845 P.2d 150. 

Law, reviews. — For survey, "Torts: Sovereign and 
Governmental Immunity in New Mexico," see 6. BN M.L, 
Rev. 249 (1976), 

Am. Jur. 2d, A.L.R. and CwJ.S. references. — “56 Am. 
Jur, 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 231 to 268. 

62 C.J.S. Municipal Corporations § 330. 


3-10-2. Officers; oath and bond; failure to qualify. 


A. Any officer elected or, appointed to any municipal office shall take an oath or pe net 
to support the constitution of the United States, the constitution and laws of New Mexico and to 
faithfully perform the duties of his office. 

B. For the care and disposition of municipal funds in the employee's custody and for the faith- 
ful discharge of the employee's duties, the governing body of the municipality shall require a 
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corporate surety bond from the treasurer, the police officer and any other employee it designates. 
In lieu of individual corporate surety bonds, the governing body may secure a blanket corporate 
surety bond. The municipality shall pay for the surety bond. 

C. The governing body of any municipality may declare vacated the office of any person who 
fails, within ten days after he has been notified of his election or appointment to office, to take the 
oath of office, or to give bond when required. 


History: 1958 Comp., § 14-9-2, enacted by Laws that individual over and above the amount required by 
1965, ch. 300. statute for his duties as treasurer. In absence of an or- 
Cross references. — For oath of pice, see N.M. Const., dinance requiring a bond for the clerk, however, no addi- 
art, XX, § 1. tional bonding is required. 1961-62 Op. Att'y Gen. No. 61- 
For bonds of municipal treasurers, see 6-10-38 NMSA 125. 
1978 et seq. oe Responsibility. of city clerk for office property. — 
The city clerk would not be responsible, on the bond, for 
ANNOTATIONS office property, unless, by stated condition or ordinance 
There is no bond required for an elective city provided, the duties and responsibilities of the clerk were 
council. 1961-62 Op. Att'y Gen, No. 61-125. made specific. In the absence of such delegation of respon- 


sibility, the local governing body or the city council must 
be looked to for accountability. 1957-58 Op. Att'y Gen. 
No. 57-3165. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 


Amount of treasurer's bond. — Except in cases in- 
volving personal sureties, the bond of the municipal trea- 
surer should be in a sum equal to 20% of the public mon- 
eys received by such treasurer during the preceding fiscal 


1961-62 Op. Att! Jur. 2d Municipal Corporations, Counties, and Other Po- 
ait Peer amma of 850.0005 1581 82. Op, Ate Gen litical Subdivisions §§ 291 to 293. 
Bond of city clerk where jobs of clerk and trea- Validity of governmental requirement of oath ofvalle- 


giance or loyalty, 18 A.L.R.2d 268. 


Wika il 
surer are combined Since the council may require 62 C.J.8 Municipal Corporations §§ 387 to 359, 


a bond from a city clerk where the jobs of clerk and trea- 
surer are combined, the council may require a bond from 


3-10-38. Noncharter municipalities; governing bodies; compensation. 


A noncharter municipality may provide by ordinance for the compensation of the mayor and 
other individual members of the governing body. 


History: 1953 Comp., § 14-9-3, enacted by Laws Application of salary-fixing provisions of munici- 
1971, ch. 194, § 1; 1995, ch. 119, § 1. pal code. — The salary-fixing provisions of the municipal 

Repeals and reenactments. — Laws 1971, ch. 194, code ‘has reference only to municipalities organized di- 
§ 1, repealed former 14-9-3, 1953 Comp., relating to com- rectly under a code-established plan; 1970 Op. Att'y Gen. 
pensation of municipal officers, and enacted a new section. No. 70-41, 

The 1995 amendment, effective June 16, 1995, de- Officials not to realize salary increase during 
leted the former second sentence which read: "Annual term. — Subject to its applicable laws, the governing 
compensation paid to the mayor or another member of the body of a municipality may enact an ordinance to increase 
governing body shall not exceed the annual compensation the salary of its members, but members serving during 
paid to a member of the board of county commissioners the term in which such an ordinance is enacted cannot 
of the county in which the noncharter municipality is lo- benefit from the increase during that term. 1981 Op. Att'y 
cated." Gen. No. 81-17. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
ANNOTATIONS : Jur. 2d Municipal Corporations, Counties, and:Other Po- 

Compensation of city officials could be fixed only litical Subdivisions §§ 258 to 268, 

by ordinance, and not’ by motion: Ward v. City of Ro- 62 C.J.S, Municipal Corporations §§ 372 to 390. 


swell, 1929-NMSC-074, 34 N.M. 326, 281 P, 28. 


3-10-4. Repealed. 


Repeals. — Laws 2011, ch. 138, § 14 repealed 3-10-4 effective July 1, 2011. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1977, ch. 78, § 1, relating the 2010 NMSA 1978 on NMOneSource.com. 
to financial interests of municipal officers and employees, 


3-10-5. Repealed. 


Repeals. — Laws 2011, ch. 138, § 14 repealed 3-10-5 effective July 1, 2011. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating to the 2010 NMSA 1978 on NMOneSource.com. 
officers disclosure of interest and disqualified from voting, i 


490 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


3-10-6 


MUNICIPAL OFFICERS; QUALIFICATIONS; COMPENSATION; REMOVAL FROM OFFICE 


3-10-8 


3-10-6. Officers; extra compensation; penalty. 


Any mayor or member of the governing body of a municipality who receives payment for services 
rendered by him, contrary to law, is guilty of a misdemeanor. The fine shall be paid into the general 


fund of the municipality. 


History: 1953 Comp., § 14-9-6, enacted by Laws 
1965, ch. 300. 


3-10-7. Officers; removal for malfeasance in office; complaint; 
jurisdiction of district court; hearing; serving notice. 


Any person elected or appointed to an elective office of a municipality may be removed for mal- 
feasance in office by the district court upon complaint of the mayor or governing body of the mu- 
nicipality. Any such officer is entitled to a hearing at a time fixed by the court after not less than 
ten days' notice of such proceedings by service, as in the case of summons in civil actions, with a 


copy of the complaint filed in the proceedings. 


History: 1953 Comp., § 14-9-8, enacted by Laws 
1965, ch. 300. 

Cross references. — For removal of local officers, see 
10-4-1 NMSA 1978 et seq. 


ANNOTATIONS 


"Malfeasance" defined. — The term "malfeasance" © 


has been variously defined as a comprehensive term 
which includes any wrongful conduct affecting perfor- 
mance of official duties, or as a. wrongful act which the 
actor had no legal right to do, or any wrongful conduct 
which affects, interrupts or interferes with performance of 
official duties, or an act for which there is no authority or 
warrant of law or which a person ought not to do at all, or 
the unjust performance of some act, which party perform- 
ing it has no right, or doing an act which is wholly wrong- 
ful and unlawful and which an officer has no authority to 
do, and if the act is discretionary it must have been done 
with an improper or corrupt motive. Arellano v. Lopez, 
1970-NMSC-058, 81 N.M. 389, 467 P.2d 715. 

Proof required of malfeasance. — Malfeasance 
should never be inferred or elected officials removed from 
the office to which the public has elected them without 
strong proof of willful and. knowing wrongdoing, Arellano 
v. Lopez; 1970-NMSC-058, 81 N.M. 389, 467 P.2d 715. 

When the people of any municipality, in a duly con- 
stituted election, select certain individuals to conduct 
their local government, those representatives of the peo- 
ple may be removed from office only upon showing of a 


3-10-8. Officers; delivery of records. 


perverseness which amounts to criminality or culpable 
indifference to their official duties. Arellano v. Lopez, 
1970-NMSC-058, 81 N.M. 389, 467 P.2d 715. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 304 to 326. 

Power to remove public officer without notice and hear- 
ing, 99 A.L.R. 336. 

Power of courts or judges in respect of removal of of- 
ficers, 118 A.L.R. 170. 

- Validity of removal or discharge of governmental officer 
or employee as affected by absence of member of board or 
commission from hearing, 171 A.L.R. 175. 

Conviction of offense under federal law or law of another 
state or country as vacating accused's holding of state or 
local office or as ground of removal, 20 A.L.R.2d 732, 

Injunction as remedy against removal of public officer, 
34 A.L.R.2d 554. 

Assertion of immunity as ground for removing or dis- 
charging public officer or employee, 44 A.L.R.2d 789. 

Infamous crime or one involving moral turpitude con- 
stituting disqualification to hold public office, 52 A.L.R.2d 
1314, 

Conviction under federal law or law of another state 
or county, effect on right to vote or hold public office, 39 
A.L.R.3d 303. 

Misconduct during previous term, removal of public of- 
ficer for, 42 A.L.R.38d 691. : 

62 C.J.S. Municipal Corporations §§ 419 to 441. 


Any officer who vacates his office shall forthwith deliver to his successor all money, records, 
property or other things in his charge and belonging to the municipality. 


History: 1953 Comp., § 14-9-9, enacted by Laws 
1965, ch. 300. 
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3-11-1 MUNICIPALITIES 3-11-3 


ARTICLE 11 ro Bers RIO 
Mayor-Council Municipality; Mayor 


Sec. Sec. 
8-11-1. Powers of mayor; applicability. 3-11-4. Mayor; chief executive officer; powers. 
8-11-2. Mayor; vacated office; appointment by governing 8-11-5. Mayor; appointment of officers after election. 
body. 8-11-6. Mayor; authority to appoint, supervise and dis- 
3-11-38, Mayor; presiding officer of governing body; limi- charge employees. 
‘a tation on vote. 3-11-7 


. Additional powers of mayor. 


3-11-1. Powers of mayor; applicability. 


The provisions of Sections 3-11-1 through 3-11-7 NMSA 1978 are applicable only to those mu- 
nicipalities governed under the mayor-council form of government, and which have not elected to 
be governed under the commission-manager form of government. 


History: 1953 Comp., § 14-10-1, enacted by Laws ANNOTATIONS 
1965, ch. 300, 


a as " " gee 3- Am. Jur. 2d, A.L.R. and C.J.S, references, — 56 Am. 
ato rons, zereeneh Hons deGeibomntwmayone ware Jur. 2d Municipal Corporations, Counties, and Other Po- 
For municipal officers, see 3-10-1 NMSA 1978 et seq. litical Subdivisions § 281. ; 


62 C.J.S. Municipal Corporations § 370. 


3-11-2. Mayor; vacated office; appointment by governing body. 


In case of the death, disability, resignation or change of residence, from the municipality, of the 
mayor, the governing body shall appoint by majority vote a qualified elector to fill the vacancy for 
the unexpired term of office, 


History: 1958 Comp., § 14-10-2, enacted by Laws successor to a resigning mayor before the effective date 


1965, ch. 300. of the present mayor's resignation, the successor does not 
Cross references. — For election of mayor pro tem acquire any authority or power by way of that selection 
by governing body in the absence of the mayor, see 3-12-3 and may not assume such power or authority until the of- 
NMSA 1978. ‘ fice becomes vacant. 1969 Op. Att'y Gen. No. 69-106. 
A resigning mayor may not appoint his successor. 
ANNOTATIONS 1969 Op, Att'y Gen. No. 69-106. 

Office of mayor is not vacant so long as present Members of the city council possess the author- 
mayor retains authority to conduct the affairs of that ity to select a resigning mayor's successor. 1969 Op. 
office. 1969 Op. Att'y Gen. No. 69-106. Att'y Gen. No, 69-106. ’ ; 

The fact that a mayor may have tendered to the Resigning mayor authorized to cast tie-breaking 
city council a prospective resignation effective at a vote, — Since it is contemplated that the city council's 


action in selecting a resigning mayor's successor would be 


future date does not compromise or defeat his legal au- 
4 S taken before the effective date of the former's resignation, 


thority to act as mayor until that date. 1969 Op, Att'y Gen. 


No. 69-106. the resigning mayor would be authorized to cast a decid- 
When successor to resigning mayor acquires ing vote in the event of a tie on the choice of a successor. 
authority. — Although the city council may choose the 1969 Op. Att'y Gen. No. 69-106. 


3-11-3. Mayor; presiding officer of governing body; limitation on vote. 


The mayor of a municipality is the presiding officer of the governing body. In all municipalities 
the mayor shall vote only when there is a tie vote. 


History: 1953 Comp., § 14-10-38, enacted by Laws mayor voted in favor of his termination, and one coun- 
1965, ch. 300. cilman was absent, the vote did not result in a valid 
discharge, which could only result from three council- 


ANNOTATIONS men voting in favor thereof, or a tie vote, broken by the 

Discharge of municipal employee. — In a mayor- mayor in favor of termination. However, it was not error 
council. form of municipal government which has four for the trial court to concede that the vote was improper 
councilmen and a mayor, who votes only to break a tie but nonetheless refuse to grant the equitable relief re- 
vote, where one councilman voted against the discharge quested because even if the absent councilman had voted 
of a municipal employee, while two councilmen and the against termination there would have been a tie, which 
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3-11-4 MAYOR-COUNCIL MUNICIPALITY; MAYOR 3-11-5 


the mayor's vote would have broken. Abeyta v. Town of In the case of a municipal. zoning ordinance requiring 
Taos, 499 F.2d 323 (10th Cir. 1974). the approvalof three of the four trustees on the board of 
A mayor is counted for purposes of a quorum, but trustees, if only two of the trustees were to vote for a par- 
his vote is counted only if there is a tie vote of the council- ticular action, the mayor does not vote and the action is 
men present at a meeting. 1969 Op. Att'y Gen: No. 69-148. defeated. 1990 Op, Att'y Gen. No. 90-02, overruled by 2003 
Mayor's voting rights.. —' A mayor always has the Op. Atty' Gen:.No. 03-02. - 
right to break a tie vote even when a supermajority vote is Councilman presiding as mayor pro tem. — A 
required, This opinion letter overrules 1990 Op, Att'y Gen councilman who is elected to preside over a meeting as 
No, 90-02, 2003, Op. Att'y Gen. No. 03-02. mayor pro tem may vote, not as the mayor, who can only 
Three-fourths vote requirement. — If a Tenia vote to break ‘ties, but pursuant to his right to vote as a 
ordinance requires the vote of three-fourths of the entire councilman. 1989 Op. Att'y Gen. No, 89-13. 
membership of the municipal board of trustees to decide Tie-breaking vote on choice of resigning mayor's 
a question, the mayor's vote is not counted:in the event of successor, — A resigning mayor would be authorized to 
tie, 1990. Op. Att'y Gen. No, 90-02, overruled by 2003: Op. cast a deciding vote in. the event of a tie on the choice of a 


Atty' Gen, No. 03-02. successor, 1969 Op: Att'y Gen. No, 69-106. 


3-11-4. Mayor; chief executive officer; powers. 


- The mayor is the chief executive officer and shall: 

A. cause the ordinances and regulations of the municipality to be obeyed; 

B. exercise, within the municipality, powers conferred upon sheriffs of counties to suppress 
disorders and keep the peace; and 

C... perform other duties, eorees with his office, Pace the governing body may require. 


History: 1953 Comp., § 14-10-4, enacted by Laws Dual office holding. — The duties imposed upon the 
1965, ch, 300, mayor by this section are not incompatible with those of 
a district attorney, and both offices may be filled by the 

ANNOTATIONS same person contemporaneously. State ex rel. Chapman v. 


Immunity, — Because a mayor's duties are not prin- Truder, 1930-NMSC-049, 35 N.M.49, 289 P, 594. 


cipally those of a direct law enforcement nature, a mayor Law reviews. — For article, "Prisoners Are People," 


A see 10 Nat. Resources J, 869 (1970). 
Galleon 812 gine Ties (ONM. baa Ry Honea Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 


Warrantless arrest. — If the conduct of the plaintiff at Jur. 2d Municipal Corporations, Counties, and Other Po- 


lice et litical Subdivisions § 281. 
ea eeepc penn. et nt oe ae ree es a Prohibition as means of controlling action of mayor, 115 
unlawful in its nature, committed as it was in the presence A.L.R, 14, 159 A.L.R. 627. . 
of the mayor and chief of police, then they were authorized 62 C.J.S. Municipal Corporations § 370. 
to arrest the plaintiff without.a warrant. Cherry v. Wil- 
liams, 1957-NMSC-086, 63,N.M. 244, 316 P.2d 880. . 


3-11-5. Mayor; appointment of officers after election. 


A. At the organizational meeting of the governing body, the mayor shall submit, for confirma- 
tion by the governing body, the names of persons who shall fill the appointive offices of the munici- 
pality and the names of persons who shall be employed by the municipality. If the governing body 
fails to confirm any person as an appointive official or employee of the municipality, the mayor at 
the next regular meeting of the governing body shall submit the name of another person to fill the 
appointed office or to be employed by the municipality. 

B. »Any person holding:an'appointed office at the time of the municipal election shall continue 
in that pene until the pete s successor ee been SpEcied and is. aac 


tates 1953 Comp., s 14-10-5, enacted Hie Laws ©: The 1985 sun dhhath wallarinertn "which shall be 
1965, ch. 300;.1985, ch. 208, §. 106; 2018, ch..79, § 52.. scheduled. pursuant. to Section 3-8-33. NMSA 1978 of the 

The 2018 amendment, effective July 1, 2018, removed Municipal Election Code" for "which shall be held on the 
a reference to the repealed Municipal Election Code, and ~ second Monday following the election” near the beginning 
made a minor technical change; and in Subsection A, after of Subsection A. 
"meeting of the governing body', deleted "which shall be ari4 
scheduled pursuant to Section 3-8-33 NMSA 1978 of the BNNOTALMUNG 
Municipal Election Code". Confirmation required, — The power to appoint. be- . 

Temporary provisions. — Laws 2018, ch. 79, § 174 ing in the mayor, subject to "confirmation by the governing 
provided that references in law to the Municipal Election body," there can be no appointment until the confirmation 
Code and to the School Election Law shall be deemed to be has been obtained. Arellano v. Lopez, 1970-NMSC-058, 81 
references to the Local Election Act. N.M. 389, 467 P.2d 715. 

498 


© 2022 State of New Mexico. New Mexico:Compilation Commission. All rights reserved. 


3-11-6 MUNICIPALITIES 38-11-6 


Term of office of a chief of police. — A municipal- definitive terms of two years subject to reappointment at 
ity's chief of police cannot have an indefinite term of of- the municipality's organizational meeting following each 
fice because the term is dependent on the results of each biennial municipal election. City of Artesia v. PERA of 
biennial municipal election, an appointment by the mayor N.M., 2014-NMCA-009, cert. denied, 2013-NMCERT-011. 
at the organizational meeting following the election, and Failure to submit name at organizational meet- 
confirmation by the governing body. The term of office for.a ing. — Subsection A of this section and Subsection A of 
chief of police begins with the organizational meeting’con- 3-11-6 NMSA 1978 should be read in conjunction with 
firming the mayor's appointment and lasts until the next one another; therefore, the failure of a mayor to submit 
organizational meeting held following the next: general a name to the governing body for appointment to office at 
election. City of Artesia v. PERA of N.M., 2014-NMCA-009, the organizational meeting does not preclude him or her 
cert. denied, 2013-NMCERT-011. from doing’so at subsequent meetings. 1988 Op. Att'y Gen. 

Where the city appointed plaintiff as chief of police in No. 88-74, 

September 2006 without specifying the end date-of plain- Employment of officers requires affirmation by 
tiffs term of office; at the time of the appointment, plain- absolute majority. — The employment of municipal of- 
tiff was a PERA retiree and 10-11-8(D) NMSA 1978 con- ficers and employees requires affirmation by an absolute 
tained a chief of police exemption that permitted plaintiff majority of the city council regardless of how many mem- 
to receive both a pension and a salary; in 2010, 10-11-8 bers are present and voting. 1982 Op. Att'y Gen. No. 82- 
NMSA 1978 was amended to remove the exemption and 08. 

require that the pension of a PERA retiree appointed This section specifically prohibits the naming of 
as chief of police after July 1, 2010 be suspended; defen- the same person for the same position where the gov- 
dant sought to suspend plaintiff's pension after the city's erning body has failed to confirm the name when first sub- 
March 2012 election; and plaintiff claimed that because mitted, 1966 Op. Att'y Gen. No. 66-147. 

plaintiffs appointment was for an indefinite term, the ex- Words "confirmation," "confirm" and "approved" 
emption remained in effect until plaintiffs term of office have the same meaning and can be used interchange- 
terminated, plaintiff's term of office commenced follow- ably. 1966 Op. Att'y Gen, No. 66-147. 

ing the March 2010 municipal election and ended when There is no restriction whatever placed on the 
the city held its organizational meeting following the mayor's discretion as to the names he submits. 1966 
March 2012 election, because municipal appointees serve Op. Att'y Gen. No. 66-61, 


3-11-6. Mayor; authority to appoint, supervise and discharge 
employees. 


A. Subject to the approval of a majority of all members of the governing body, the mayor shall: 
(1) appoint all officers and employees except those holding elective office; and 
(2) designate an employee to perform any service authorized by the governing body. 

B. The mayor may appoint temporary employees as required for the proper administration 
of municipal affairs. The employee shall serve only until the next regular meeting of the govern- 
ing body at which a quorum is present. The temporary employment shall cease and the employee 
shall not be reappointed unless his appointment is confirmed by the governing body. A temporary 
employee is entitled to the usual, ordinary and reasonable compensation for services rendered to 
the municipality. 

C. The mayor shall: 

(1) supervise the employees of the municipality; 

(2) examine the grounds of reasonable complaint made against any employee; and 

(3) cause any violations or neglect: of the employees' duties to be corrected promptly or 
reported to the proper authority for correction and punishment. 

D. Subject to the limitation of a merit system ordinance adopted as authorized in. Section 3- 
13-4 NMSA 1978: 

(1) the governing body may discharge an appointed official or employee by a majority of all 
the members of the governing body; 

(2) the mayor may discharge an appointed official or employee upon the approval of a ma- 
jority of all the members of the governing body; or 

(3) the mayor may suspend an appointed official or employee GAtil the next regular meet- 
ing of the governing body at which time the suspension shall be approved or disapproved by a 
majority of all the members of the governing body. If the suspension of the appointed official or 
employee is disapproved by the governing body, the suspended appointed official or employee shall 
be paid the compensation he was entitled to receive during the time of his BUERSAIGE: 

E. Any appointed official or employee who is discharged shall: 

(1) upon his request, be given, by the mayor in writing, a list of reasons for his discharge; 
and ; 
(2) be paid any vacation pay which he may have accrued. 
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3-11-7 


MAYOR-COUNCIL MUNICIPALITY; MAYOR 


History: 1953 Comp., § 14-10-6, enacted by Laws A. 


1965, ch. 300. 
ANNOTATIONS. __. hi Xe 


Mayoral control of judicial branch unconstitu- 
tional. — Any statutory scheme under which the execu- 
tive and legislative branches of a municipal government 
can control or exercise the inherent powers of the judi- 
ciary would be violative of N.M. Const., art. III and art, 
VI, § 1. Mowrer v. Rusk, 1980-NMSC- 113, 95 N.M. 48, 618 
P.2d 886. 

Approval required. — The power to appoint being 
in the mayor, "subject to the approval of a majority of all 
members of the governing body," there can be no appoint- 
ment until the approval has been obtained. Arellano v, Lo- 
pez, 1970-NMSC-058, 81 N.M. 389, 467 P.2d 715. 

Authority to discharge not superseded by city 
manager's authority. — There is nothing i in 3-14-14A(2) 
NMSA 1978 to indicate that the mayor's and/or city coun- 
cil's authority to discharge and employ under Subsection 


3-11-7 


Failure to submit name at organizational meet- 
ing. — Subsection A of Section 3-11-65 NMSA 1978 and 
Subsection A of this section should be read in conjunc- 


- tion with one another; therefore, the failure of a mayor 


D of this section is superseded by the city manager's au-': 


thority to discharge persons in administrative service. 
Sanchez v. City of Belen, 1982-NMCA-070, 98 N.M. 57, 644 
P,2d 1046, cert. denied, 98 N.M. 336, 648 P.2d 794. 

Village clerk-treasurer not subject to merit sys- 
tem, — A village clerk-treasurer was an appointed official 
under 3-12-4 NMSA 1978 to whom the village had no au- 
thority to apply its merit system ordinance adopted un- 
der 3-13-4 NMSA 1978. Construing the word "employees" 
in 3-13-4 NMSA 1978 as not including appointed officers 
conforms to common usage. Webb v, Village of Ruidoso 
Downs, 1994-NMCA-026, 117 N.M. 253, 871 P.2d 17, cert. 
denied, 117 N.M. 524, 873 P.2d 270. 

Court personnel excluded from general merit sys- 
tem. — Personne! directly employed by the courts cannot 
constitutionally be included in a general merit system or 
ordinance. Mowrer v. Rusk, 1980-NMSC-113, 95 N.M. 48, 
618 P.2d 886. 

Discharge of municipal employee held invalid but 
requested relief refused. — In a mayor-council form 
of municipal government which has four councilmen and 
a mayor, who votes only to break a tie vote, where one 
councilman voted against the discharge of a municipal 
employee, while two councilmen and the mayor voted in 
favor of his termination, and one councilman was absent, 
the vote did not result in a valid discharge, which could 
only result from three councilmen voting in favor thereof, 
or a tie vote, broken by the mayor in favor of termination. 
However, it was not error for the trial court to concede 
that the vote was improper but nonetheless refuse to 
grant the equitable relief requested because even if the 
absent councilman had voted against termination there 


would have been a tie, which the mayor's vote would have 


broken. Abeyta v. Town of Taos, 499 F.2d 323 (10th Cir, 
1974). 


3. 11- 7. Additional powers of mayor. — 


to submit a name to the governing body for appointment 
to office at the organizational meeting does not preclude 
him or her from doing so at subsequent meetings. 1988 
Op. Att'y Gen. No, 88-74. 

Absolute majority of council required to affirm 
employment of municipal employees. — The employ- 
ment of municipal officers and employees requires affir- 
mation by an absolute majority of the city council regard- 
less of how many members are present and voting. 1982 
Op. Att'y Gen. No. 82-08. 

A "majority" of the governing body is one more 
than half of the councilmen present at the vote. 1969 
Op. Att'y Gen. No, 69-148. 

Words "confirmation," "confirm" and "approved" 
have the same meaning and can be used interchange- 
ably..1966 Op. Att'y Gen. No, 66-147. 

Mayor's firing’ power stems from statutory hir- 
ing power. In the absence of legal restraint, the power to 
appoint simply carries with it as an incident thereto the 
power to remove. 1963-64 Op, Att'y Gen. No. 63-74 (ren- 
dered under former law), 

Actual hiring requires the concurrence of a 
majority of the city council. 1961-62 Op, Att'y Gen. 
No. 62-103. 

Temporary employees. — The mayor is precluded 
from again temporarily appointing or employing indi- 
viduals to the same position after the holding of the next 


regular meeting of the town board, at which a quorum is 


present, and where there has been_a failure or refusal of 
the town board to confirm such employee, In the event 
such employee's name is not submitted to the next regular 
town board, where there is a quorum present, or where 
the appointment fails to obtain approval from the board, 

the employee may not thereafter be continued in the same 
position or reappointed by the mayor for such temporary, 
extra or emergency employment without his name first 
being submitted to the town board and approved by them. 
1961-62 Op. Att'y Gen, .No. 62-68. 

Appointment and discharge of city manager. —, 
The mayor is responsible for appointing the city manager 
and is empowered to remove him, although his appoint- 
ment or removal is subject to the city council's approval. 
1987 Op. Att'y Gen. No. 87-69. 

Law reviews. — For article, "Prisoners Are People," 
see 10 Nat. Resources J. 869 (1970). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur, 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 249, 251, 309 et seq. 

62 C.J.S. Municipal Corporations $§ 355, 418 to 441. 


“The mayor shall sign‘all commissions, licenses and reeatty granted big the governing seedy and 
other acts that the law or ordinances may require, or the commissions, licenses‘and permits may 
be authenticated as authorized under the Uniform Facsimile Signature of Public Officials Act [6- 


9- ‘1 to Es 9- id NMSA 1978]. 


History: 1953 Wea ne r 14-10- ”, Rah hetod by Laws 
1965, ch. 300, 
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3-12-1 MUNICIPALITIES | tt 3-12-1.1 


| ARTICLE 12 
Governing Body of Municipality ; 


f 


Sec, Sec. 
8-12-1. Vacancy on governing body. 3-12-2.1. Governing body; mayor-council; change in num- 
3-12-1,1. Election of members of governing bodies; re- ber of members. 
quiring residency. 3-12-3. Governing body; powers and duties. 
3-12-2. Governing body; corporate authority; legislative 3-12-4. Governing body to provide for creation of certain 
body; members of council and boards of appointive offices. 


trustees; quorum. 


3-12-1. Vacancy on governing body. 


Any vacancy on the governing body of a mayor-council municipality shall be filled by appoint- 
ment of a qualified. elector by the mayor of the municipality, with the advice and consent of the 
governing body. Any qualified elector appointed to fill a vacancy on the governing body shall serve 
until the next regular local election, at which time a qualified elector shall be elected to fill the 
remaining unexpired term, if any. 


History: 1953 Comp., § 14-11-1, enacted by Laws ANNOTATIONS 


1965, ch. 300; 1973, ch. 129, § 1; 1985, ch. 208,°§ 107; ‘ ; 
2018, ch. 79, § 53. Advice and consent required, — The power to ap- 
The 2018 amendment, effective July, 2018, removed point being in the mayor, "with the advice and consent of 


the governing body," there can be no appointment until 
the advice and consent has been obtained. Arellano v. Lo- 
pez, 1970-NMSC-058, 81 N.M. 389, 467 P.2d 715. 

Nature of governing body. — A governing body is a 
continuous body although, by expiration of terms and va- 
tion", after "next regular", deleted "municipal" and added cancies, there may be changes in the membership, Acker- 
"local", and after "election", deleted "or any special elec- ROT Ee. Baird, 1938-NMSC-013, 42 N.M. ana: 76 P.2d 947. 
tion called in accordance with Subsection B of this sec- ‘Next regular municipal election". — The phrase 


tion"; and deleted former Subsection B, which related to "next regular municipal election" in Subsection A refers 
special elections called for the purpose of filling vacancies to the next regular election immediately following the ap- 
on a governing body. pointment, 1989 Op. Att'y Gen. No. 89-11. 

Temporary provisions. — Laws 2018, ch. 79, § 174 Special election not held. — Under Subsection A, if 


a provision giving mayors the authority to call special 
elections for the purpose of filling a vacancy on the gov- 
erning body of a mayor-council municipality; deleted 
subsection designation "A." and in former Subsection A, 
deleted "Except as provided in Subsection B of this sec- 


provided that references in law to the Municipal Election no special election is held, an appointee's term lasts until 

_ Code and to the School Election Law shall be deemed to be the next regular municipal election in point of time af- 

EhePoriéestothe LueabMlection Ace ter his appointment. The person elected at such election 

The 1985 amendment added the second sentence in erves out the remainder of the unexpired term of the va- 
Subsection B: cated office, if any. 1989 Op. Att'y Gen. No. 89-11. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur, 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 254. 

62 C.J.S. Municipal Corporations § 213 to 217. 


3-12-1.1. Election of members of governing bodies; requiring residency. 


Except as provided in Section 3-12-2 NMSA 1978, members of governing bodies, excluding may- 
ors, of municipalities having a population in excess of ten thousand shall reside in and be elected 
from single-member districts. If any member of the governing body permanently removes his resi- 
dence from or maintains no residence in the district from which he was elected, he shall be deemed 
to have resigned. Once, following every federal decennial census, the governing body of the munici- 
pality shall divide the municipality into a number of districts equal to the number of members on 
the governing body. Such districts shall be compact and contiguous and composed of populations 
as nearly equal as practicable; provided that the governing body of H class counties and of any 
municipality having a population of ten thousand or less may provide for Aas te member districts 
as provided in this section. . 


History: 1978 Comp., § 3-12-1.1, enacted by Laws Cross references. — For class H counties, see 4-44-3 
1985, ch. 203, § 1; 1987, ch. 287, § 1; 1992, ch. 6, § 1. NMSA 1978. 
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3-12-2 GOVERNING BODY OF MUNICIPALITY 3-12-2 


The 1992 amendment, effective May 20, 1992, substi- Exemption from requirement for single-member 
tuted:"Except as provided in Section 3-12-2 NMSA 1978" districts. — The proviso of this section stating that H 
for "Notwithstanding any other provision of the Municipal class counties may provide for single-member districts 
Code" in the first sentence and substituted "H class" for unambiguously exempted Los Alamos County from the re- 
"class H" in the last sentence. quirement that members of the governing body be elected 

The 1987 amendment, effective June 19, 1987, added from single-member districts. Montano v. Los Alamos 
the second sentence: Cnty., 1996-NMCA-108, 122 N.M. 454, 926 P.2d 307. . 


This section invalidates Gallup's home rule elec- 


ANNOTATIONS tion charter that allows at-large elections for city coun- 
Constitutionality. — Although this section applies cilors, Casuse v. City of Gallup, 1987-NMSC-112, 106 N.M. 
only to municipalities of over 10,000 population, it is not 571, 746 P.2d 1103. 
unconstitutional as written. Casuse v. City of Gallup, Am. Jur, 2d, A.L.R, and C.J.S. references. — 56 Am. 
1987-NMSC-112, 106 N.M. 571, 746 P.2d 1103. Jur. 2d Municipal Corporations, Counties, and Other Po- 
Equal protection. — This section does not violate litical Subdivisions § 147. 
equal protection rights of the residents of Los Alamos At-large" elections as violation of § 2 of Voting Rights 
County by exempting the county from the requirement Act of 1965 (42 USCS § 1973), 92 A.L.R, Fed. 824. 
of single-member districts. Montano v. Los Alamos Cnty., 62 C.J.S. Municipal Corporations §§ 218 to 217. 


1996-NMCA-108, 122 N.M. 454, 926 P.2d 307. 


3-12-2. Governing body; corporate authority; legislative body; members 
of council and boards of trustees; quorum. 


A. The corporate authority of a municipality is vested in the governing body that shall con- 
stitute the legislative branch of the municipality and shall not PEE DER any executive functions 
except those functions assigned to it by law. 

B. A majority of the members of the governing body is a quorum for the purpose of transacting 
business. 

C. Unless otherwise provided by law, a question before the governing body shall be decided by 
a majority vote of the members present. 

D. The governing body of a municipality having a mayor-council form of government is the 
council or board of trustees whose members are the mayor and not less than four or more than ten 
councilmen or trustees. Any governing body of more than six councilmen or trustees may provide 
by ordinance for the election of two councilmen or trustees for each ward or district or create or 
abolish wards or districts or alter the boundary of existing wards or districts; provided that only 
one councilman or trustee shall be elected from a ward or district at any one election. 

K. In those municipalities with a mayor-council form of government, when there is a require- 
ment that a certain fraction or percentage of the members of the entire governing body or of all the 
members of the governing body or of the entire membership of the governing body or other similar 
language other than the requirement of a simple majority vote for the measure, the mayor shall 
not be counted in determining the actual number of votes needed but he shall vote to break a tie 
vote as provided in Section 3-11-3 NMSA 1978 unless he has declared a conflict of interest. 

F. The governing body of a municipality may redistrict the municipality whenever redistricting 
is warranted. Upon petition signed by qualified electors equal in number to the votes cast for the 
councilman or trustee receiving the greatest number of votes at the last regular municipal elec- 
tion, the governing body of the municipality shall redistrict the municipality. 


History: 1953 Comp., § 14-11-2, enacted by Laws The 1985 amendment substituted "Any governing 
1965, ch. 300; 1985, ch. 203, § 2; 1992, ch. 6, § 2; 2003, body of more than six councilmen or trustees" for "The 
ch, 208, § 1. governing body" and deleted "one or" following "for the 

Cross references. — For mayor as presiding officer of election of' near the beginning of the second sentence in 
governing body, see 3-11-3 NMSA 1978. Subsection D, substituted "provided that only one council- 

For mayor as chief executive Ech see 3-11- 4 NMSA man or trustee shall be elected from a ward at any one 
1978. - election" for "or provide for the election of councilmen or 

For sale or lease of property, see 3-54-1 NMSA 1978-et trustees on an at-large basis" at the end of the second sen- 
seq. tence in Subsection D, and added Subsection F, 

For public meetings of policy-making bodies, see Ne 15-1 The 1992 amendment, effective May 20, 1992, in Sub- 
to 10-15-4 NMSA 1978, section D, substituted "or" for "nor" preceding "more" in 

For monthly summary of minutes, see 10-17-1.to 10- the first sentence and inserted "or district" and "or dis- 
17-3 NMSA 1978. ., tricts" several times in the second sentence; and, in Sub- 

For publication of proceedings, see 14-11-11 NMSA section F, substituted "councilman or trustee" for ' '‘com- 
1978. missioner" in the second sentence. 
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The 2003 amendment, effective June 20, 2003, in Sub- Mayor's power to cast tie-breaking vote. — Where 
section E, substituted "with a mayor-council form of gov- the mayor has no vote except in case of a tie vote of the 
ernment, when" for "where a mayor has no vote except in councilmen and where the councilmen's vote is a tie, the 
case of a tie vote and" near the beginning, added "but he mayor's vote is counted in determining the simple ma- 
shall vote to break a tie vote as provided in Section 3-11-3 jority required in favor of the issue. 1969 Op. Aaa Gen. 
NMSA 1978 unless he has declared a conflict of interest” No, 69-148, 
at the end. The mayor of a town is entitled to vote on the ques- 

tion of confirming one of his own appointments when the 
ANNOTATIONS other trustees have registered a tie vote. 1959-60 Op. Att'y 


Gen. No. 60-98. 

Subsection E of this section contemplates the 
possibility that the mayor's voting might be further 
limited by a local ordinance or by rules of the governing 
body itself. 1969 Op. Att'y Gen. No. 69-148. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 


_ Validity of acts of de facto city council. — Where for 
10 years the only governing body a city has had has been 
a council of four members, one from each ward, and the 
acts of such governing body have been acquiesced in by the 
inhabitants of the city, contracts have been made and en- 


forced, relations had with county and state governments, 
bonds issued in good faith and its contracts relied on by Jur, 2d Municipal Corporations, Counties, and Other Po- 


private citizens, its acts would be considered valid. Acker- litical Subdivisions §§ 139, 155 to.180. 


man v. Baird. 1938-NMSC-013, 42 N.M. 233. 76 P.2d 947. Libel and slander: statements or utterances by member 
A mayor a ocurtadeiny ‘purposes atte: quorum. of municipal council, or of governing body of other political 
1969 Op. Att'y Gen. No. 69-148. subdivision, in course of official proceedings, as privileged, 


: 41. 
Quorum where temporary vacancy of council po- 40 A.L.R.2d 9 
sition exists. — In a mayor-board of trustees municipal- ‘Majority of members of municipal council voting on is- 


ity where there is a temporary vacancy of a councilman's sue, what constitutes, 43 A.L.R.2d 698. 
position, a quorum is decided on the basis of the original Abstention from voting of member of municipal council 


full membership, even though the local governing body is present at session as affecting requisite voting majority, 
at less than full strength. 1971 Op. Att'y Gen. No. 71-46. 63 A.L.R.3d 1072, { 

A "majority" of the governing body is one more 62 C.J.S. Municipal Corporations §§ 208 to 246." 
than half of the councilmen present at the vote. 1969 o Iq 
Op Att'y Gen. No, 69-148. 


3-12-2.1. Governing body; mayor-council; change in number of 
members. 


A. The number of members on the council or board of trustees of a municipality having a 
mayor-council form of government may be changed as set forth in this section provided such num- 
ber shall not be less than or more than that number specified i in Subsection D of Section §-12-2 
NMSA 1978. 

B. A majority of the members elected to the governing body may adopt an ordinance increasing 
or decreasing the number of councilmen or trustees of that body and calling a special rt ce on 
the question of approving or disapproving the change. 

C. The governing body of the municipality shall adopt an election resolution calling a spe- 
cial election on the question of approving or disapproving a change in the number of councilmen 
or trustees if there is filed with the municipal clerk a petition requesting an election on such a 
change and the petition is signed by at least five percent of the number of registered voters of the 
municipality. The petition shall specify the number of councilmen in addition to the mayor which 
shall constitute the governing body of the municipality. The petition shall be validated’ by the 
municipal clerk by verification that it contains the required number of signatures of registered 
voters. The election resolution shall be adopted within ten days after the petition is verified by the 
municipal clerk. 

D. Aspecial election to approve or disapprove a change in the number of councilmen or trust- 
ees shall be held within ninety days after the adoption of the ordinance as provided in Subsection 
B of this section or within ninety days after the date the petition is verified as provided in Subsec- 
tion C of this section, as the case may be, or the election may be held in conjunction with a regular 
municipal election if such election occurs within ninety days after the adoption of the ordinance or 
verification of the petition. The municipality shall pay for the cost of the election. . 

E. If at an election called pursuant to this section a majority of the registered voters voting on 
the question of changing the number of councilmen or trustees vote in favor of such change, all 
councilmen or trustees shall serve until their current term of office expires. At each of the subse- 
quent two regular municipal elections, one-half of the newly required number of councilmen or 
trustees shall be elected. 
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F. Ifa majority of the registered voters voting on the question of changing the number of coun- 
cilmen or trustees disapproves or approves of such change, then such change in the number of 
members shall not be considered again for a period of four years from the date of the election. 


History: 1978 Comp., § 3-12-2.1, enacted by Laws sentence in Subsection C, substituted "ninety days" for 


1981, ch. 198, § 1; 1985, ch. 208, § 108; 1991, ch, 130, "sixty days" three times in Subsection D, inserted “after 

§1. filing of the certificate of canvass in the minute book" fol- 
The 1985 amendment substituted "a special election" lowing "within one hundred twenty days" near the middle 

for "an election" near the end of Subsection B, near the be- of Subsection E, and added the last sentence in Subsec- 

ginning of Subsection C, and at the beginning of Subsec- tion E. 

tion D, substituted "shall adopt an election resolution" for The 1991 amendment, effective June 14, 1991, substi- 

"shall adopt a resolution" near the beginning of Subsec- tuted "ordinance" for "resolution" in two places in the first 


' tion C and near the middle of Subsection E, added the last sentence in Subsection D and rewrote Subsection E. 


3-12-38. Governing body; powers and duties. 


A. The governing body of a municipality having a mayor-council form of government shall: 
(1) elect one of its members to act as mayor pro tem in the absence of the mayor; 
(2) possess all powers granted by law, and other municipal powers not conferred by law or 
ordinance on another. officer of the municipality; , | 
(3) manage and control the finances and all property, real and sete belonging to the 
municipality; 
(4) determine the time and place of holding its meetings, which shall be open to the public; 
(5) determine the rules of its own proceedings; 
(6) keep minutes of its proceedings, which shall be open to examination by any citizen; 
(7) adopt rules and regulations necessary to effect the powers granted municipalities; 
(8) prescribe the compensation and fees to be paid municipal officers and employees; and 
(9) prescribe the powers and duties of those officers whose terms of office or powers and 
‘aatiad are not defined by law, and impose additional powers and duties upon those officers whose 
powers and. duties are prescribed by law. 
B. The governing body of a municipality having a mayor-council form of government may remit 
the fine of any person convicted of a violation of a municipal ordinance. 
C. The governing body may. compel the attendance of absent members in such manner and 
under such penalties it deems desirable. 
D. The mayor or a majority of the members of the ddvernitig body may call special *ndseinie by 
notice to each member of the governing body, personally served or left at his usual place of resi- 
dence. 


History: 1953 Comp., § 14-11-3, enacted by Laws In the case of a municipal zoning ordinance requiring 
1965, ch. 300; 1967, ch. 146, § 4. the approval of three of the four trustees on the board of 
Cross references. — For mayor as chief executive of- trustees, if only two of the trustees were to vote for a par- 
ficer, see 3-11-4 NMSA 1978. ticular action, the mayor does not vote and the action is 
For monthly summary of minutes, see 10-17-1 to. 10- defeated. 1990 Op. Att'y Gen. No, 90- 02, overruled by 2003 
17-3 NMSA 1978. Op. Att'y Gen. No, 03-02. 
For, publication of proceedings of municipal boards, see Mayor pro tem voting rights, — A councilman who 
14-11-11 NMSA 1978. is elected to preside over a meeting as mayor pro tem may 
vote, not as the mayor, who can only vote to break ties, but 
ANNOTATIONS pursuant to his right to vote as a councilman, 1989 Op. 


Compensation of city officials can be fixed only by Att'y Gen. No, 89-13. 


ordinance. Ward v. City of Roswell, 1929-NMSO-074, 34 Canceling regularly scheduled meeting. — Action 
N.M. 326, 281 P. 28. by the governing body and not the mayor, acting alone, is 


Mayor's voting rights. — A mayor always has the. necessary to cancel a regularly scheduled meeting. 1971 


right to break a tie vote even when a supermajority vote is OP: Att'y Gen. No. 71-46. Md, le." 
required. This opinion letter overrules 1990 Op. Att'y Gen Law reviews. — For article, Prisoners Are People, 


No. 90-02. 2003 Op. Att'y Gen; No. 03-02, Bee, 10 Nat. Resources J, 869 (1970). 
Counting mayor's vote. — Ifa municipal ordinance — Am, Jur. 2d, A.L.R. and C.J.8. references. — 56 Am. 


requires the vote of three-fourths of the entire member- Jur. 2d Municipal Corporations, Counties, and Other Po- 
ship of the municipal board of trustees to decide a ques- litical Subdivisions §§ 193 to 209. 
tion, the mayor's vote is not counted in the event of tie. Contempt, power of municipal council to punish for, 8 


. Att’ No. 90-0 Att! A.L.R. 1586. 
ily ee as veo. Nay OO: axermlerity 2003°Op, Atty Civil responsibility of member of municipal council for 


his vote therein, 22 A.L.R. 125. 
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Contempt, power of mayor to punish for, 54 A.L.R. 326, : 


73 A.L.R. 1185. 

Judgment against municipality, power of officers to con- 
sent to, 67 A.L.R. 1507. 

Invalid public money obligation, personal liability of of- 
ficers to holders of, 87 A.L.R. 278. 

Division of money from one fund to another, liability of 
municipal officers for, 96 A.L.R. 664. 

Compromise of claim, power of city officials as to, 105 
A.L.R. 170, 15 A.L.R.2d 1359. 

Detachment of land from municipality, power of local 
boards or officers as to, 117 A.L.R. 274. 

Municipal league and organizations of similar charac- 
ter, power of municipal corporation to contribute finan- 
cially to, 169 A.L.R. 1230. 

Validity of zoning ordinance or similar public regula- 
tion requiring consent of neighboring property owners to 


MUNICIPALITIES 


3-12-4 


permit or sanction specified uses or construction of build- 
ings, 21 A.L.R.2d 551. 

Validity of regulations as to plumbers and plumbing, 22 
A.L.R.2d 816. 

Statements or utterances by member of municipal 
council, or of governing body of other political subdivision, 
in course of official proceedings, as privileged, 40 A.L.R.2d 
941, 

Requisite majority of members of municipal council vot- 
ing on issue, 43 A.L.R,2d 698. 

Validity, under federal constitution, of regulations, 
rules, or statutes requiring random or mass drug testing 
of public employees or persons whose employment is regu- 
lated by state, local, or federal government, 86 A.L.R, Fed. 
420. 

62 C.J.S. Municipal Corporations §§ 138, 151. 


3-12-4. Governing body to provide for creation of certain appointive 


offices. 


A. The governing body of each municipality shall provide for the office of clerk, treasurer and 
police officer. The offices of clerk and treasurer may be combined and one person appointed to per- 


form both functions. 


B. The governing body may also provide for the office of an attorney. 
C. The governing body may provide for deputy appointed officials who may exercise the powers 


granted the appointed officials. 


History: 1953 Comp., § 14-11-4, enacted by Laws 
1965, ch, 300. 

Cross references. — For Public Employees Retire- 
ment Act, see 10-11-1 NMSA 1978 et seq. 


ANNOTATIONS 


Village clerk-treasurer not subject to merit sys- 
tem. —A village clerk-treasurer was an appointed official 
under this section to whom the village had no authority 
to apply its merit system ordinance adopted under 3-13-4 

-NMSA 1978. Construing the word "employees" in 3-13-4 
NMSA 1978 as not including appointed officers conforms 
to common usage. Webb v. Village of Ruidoso Downs, 
1994-NMCA-026, 117 N.M. 258, 871 P.2d 17, cert. denied, 
117 N.M. 524, 873 P.2d 270. 

Office of a municipal magistrate is not incompat- 
ible with that of a city clerk. There is no inconsistency 
of function, no subordination and no interference as long 
as the clerk j is not charged with enforcing any municipal 
ordinance. If either office is full time, however, a physical 
incompatibility exists. 1967 Op. Att'y Gen. No. 67-74. 

Municipal clerk not municipal officer. — The du- 
ties of a municipal clerk are essentially ministerial and do 
not involve the delegation of any of the sovereign power of 
the municipality; this necessary element to establish the 
position of municipal clerk as an officer of the municipal- 
ity is not present. 1979 Op. Att'y Gen. No. 79-28. 


City manager may also serve as clerk of the mu- 
nicipality, as long as the duties of the two offices are not 
incompatible. 1987 Op. Att'y Gen. No. 87-69. 

Village clerk. — In villages the village clerk ahaula 
now be appointed and the appointment may be of a clerk- 
treasurer to be held by one person. 1953-54 Op. Att'y Gen. 
No. 53-5856. 

Status of policeman. — A city or municipal police- 
man is not.a public official in the constitutional sense, but 
rather a public or civil employee. 1957-58 Op. Att'y Gen. 
No, 57-23 and 1979 Op. Att'y Gen. No. 79-28. 

/ No indicia of public office attach to position of 
municipal attorney. 1979 Op. Att'y Gen. No. 79-28. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 237 to 240, 243. 

Attorney, power of fire, water or health yeptoa bee 
or the like, to employ, 2 A.L.R. 1212. , 

Office, power to abolish or discontinue, 4.A.L.R, 221, 172 
A.L.R. 1366. 

Attorney, power of municipal corporation to employ, 83 
A.L.R. 135. 

Offices or positions, validity and effect of ordinance or 
resolution purporting to create indefinite number of, and 
to authorize appointment. of, as many persons as shall 
from time to time be deemed necessary, 110 A.L.R. 241. 

62 C.J.S. Municipal Corporations §§ 332 to 334, 336, 
355, 


ARTICLE 13 
Clerk, Police Officer, Manager; Duties 


Sec. 

3-13-1. Clerk; duties. 

3-13-2. Police officers. 

3-13-8. Appointment of manager; duties and qualifica- 


tions. 


Sec. 

3-13-4, Municipality may establish a merit spa tebts pro- 
visions constitute part of an employment 
contract, 
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3-13-1 CLERK, POLICE OFFICER, MANAGER; DUTIES 3-13-2 


3-13-1. Clerk; duties. 


A. The clerk of the municipality shall: 
(1) keep in custody all minutes, ordinances and resolutions approved by the governing 


(2) attend all meetings of the governing body; 
(3) record all proceedings, ordinances and resolutions of the governing body; AY 
(4) upon request, furnish copies of municipal records. The clerk may charge a reasonable 
fee for the cost of furnishing copies of municipal records. 
B. The mayor with the consent of the governing body may designate other reid employ- 
ees to be deputy municipal clerks who shall have the right and duty to perform all of the duties of 
the municipal clerk. 


History: 1953 atone § 14-12-1, enacted by Laws present Subsections A(1), A(2), A(3), and A(4), and added 


1965, ch. 300; 1985, ch. 208, § 109; 2018, ch. 79, § 54. Subsection B. 
Cross references. — For election duties of municipal 
clerk, see 3-8-7 NMSA 1978. ANNOTATIONS 


For monthly summary of pete see 10-17-1 to 10- 


M4 ig I! : " 4 
17-3. NMSA 1978. Assistant clerk is "clerk" for purposes of nepotism 


statute. — An assistant clerk of a municipality serves as 
For publication of proceedings of municipal boards, see a "clerk" to the governing body for purposes of the statu- 


14-11-11 NMSA 1978. ee ‘ , 
t hibit tism. 1982. Op. A ; 
The 2018 amendment, effective July 1, 2018; removed Nay, aap BOR IPE RIA SRepO REE a Op ateynGen 


a reference to the repealed Municipal Election Code; and Municipal clerk not municipal officer. — The du- 
in Subsection B, after "duties of the municipal clerk", de- ties of a municipal clerk are essentially ministerial and do 
ee the a Late not limited to the duties created in not involve the delegation of any of the sovereign power of 
t 7 unicipal Election Code". the municipality; this necessary element to establish the 

emporary provisions. — Laws 2018, ch. 79, § 174 position of municipal clerk as.an officer of the municipal- 


provided that references in law to the Municipal Election fae mol t. 1979 Op. Att'y Gen, No..79-28 

Code and to the School Election Law shall be deemed to be ; ON Mlinnetinilite ye Bs es Sia city tA ie 

references to the Local Election Act: and municipal judge. — No incompatibility of office ex- 
The 1985 amendment designated the formerly un- ists because of inconsistency of functions between the of- 

designated introductory paragraph as present Subsec- fices of city clerk and Lsagiaeg judge. 1968 Op. Att'y Gen. 

tion A, redesignated former Subsections A, B, C, and D, as No. 68-111, 


3-13-2. Police officers. 


A. The police officer of a municipality shall: ) 
(1) execute and return all writs and process as directed by the municipal judge of the mu- 
nicipality employing the police officer; 

(2) execute and return all criminal process as directed by the municipal judge of any in- 
corporated municipality in the state if the criminal process arises out of a charge of violation of a 
municipal ordinance prohibiting driving while under the influence of intoxicating liquor or drugs; 

(3) serve criminal'writs and process specified in Paragraphs (1) and (2) of this subsection 
in any part of the county wherein the municipality i is situated; and 

(4) within the municipality: 

_ (a) suppress all riots, disturbances and breaches of the peace; 
(b) apprehend all disorderly persons; 
(c) pursue and arrest any person fleeing from justice; and 
(d) apprehend any person in the act of violating the laws of the state or the ordi- 
nances of the municipality and bring him before competent authority for examination and trial. 
B. In the discharge of his proper duties, a police officer shall have the same powers and be sub- 
ject to the same responsibilities as sheriffs in similar cases. 


History: 1953. Comp., § 14-12-2, enacted. by Laws added present Subsection A(2) and redesignated. former 
1965, ch. 300; 1988, ch. 88,§ 1. Subsections A(2) and A(3) as present Subsections A(3) and 
Cross references: — For authority of constable or A(4); substituted "process specified in Paragraphs (1) and 
sheriff to serve process and make arrests, see 35-15-4 (2) of the subsection" for "processes" in present Subsec- 
NMSA 1978. tion A(3); and deleted "or constables" following "sheriffs" 
The 1988 amendment, effective May 18, 1988, sub- in Subsection B. 


stituted "process" for "processes", and added "of the mu- 
nicipality employing the police officer" in Subsection A(1); 
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ANNOTATIONS 


Authority to intervene. — Police officers may inter- 
vene when they have reasonable grounds to believe in 
good faith that intervention is necessary to prevent fur- 
ther disturbance or physical violence. City of Roswell v. 
Smith, 2006-NMCA-040, 139 N.M. 381, 133 P.3d 271, cert 
denied, 139 N.M. 429, 134 P.3d 120. 

Authority to arrest. — The authority to arrest-is not 
limited to custodial arrest, but includes an investigative 
detention to issue a citation for a traffic violation. State v. 
Marquez, 2008-NMSC-055, 145 N.M. 1, 193 P.3d 548. 

Police officers and county-wide jurisdiction to 
serve warrants. — Because a bench warrant is legal 
"process," municipal police officers clearly have county- 
wide jurisdiction to execute on warrants authorized by 
their municipality. State v. Pinela, 1992-NMCA-025, 113 
N.M. 627, 830 P.2d 179. 

Traffic stop outside city limits. — A deputy town 
marshal, who observes erratic driving behavior, may initi- 
ate a traffic stop outside his jurisdictional territory, even 
though he is neither cross-commissioned nor in fresh pur- 
suit. State v. Arroyos, 2005-NMCA-086, 137 N.M. 769, 115 
P.3d 232, overruled by State v. Slayton, 2009-NMSC-054, 
147 N.M. 340, 223 P.3d 337. 

Same authority to arrest as private citizen. — A 
law enforcement officer acting outside of his or her ter- 
ritorial jurisdiction has the same authority to arrest as 
does a private citizen. State v. Arroyos, 2005-NMCA-086, 
137 N.M. 769, 115 P.8d 232, overruled by State v. Slayton, 
2009-NMSC-054, 147 N.M. 340, 223 P.3d 337. 

Prevention of breach of peace. — The power and 
duty to suppress breaches of the peace includes the right 
to take any reasonable steps to prevent a breach of the 
peace from occurring when the officers have good reason 
to believe that a disturbance may take place. State v. Hill- 
iard, 1988-NMCA-066, 107 N.M. 506, 760 P.2d 799. 

Warrantless arrest. — If an offense is committed in 
the immediate presence of the arresting officers, no war- 
rant is required. City of Clovis v. Archie, 1955-NMSC-105, 
60 N.M. 239, 290 P.2d 1075. 

Offense committed in presence of officer. — Where 
the arrest was made for violation of an ordinance in the 
presence of the officer, if the ordinance is valid,the arrest 
was lawful and no claim for false arrest can arise out of it. 
Miller v, Stinnett, 257 F.2d 910 (10th Cir. 1958). 

Liability under 41-4-12 NMSA 1978. — The statutory 
obligations that officers cooperate with prosecutors and 
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bring defendants before the courts are primarily designed 
to protect the public by ensuring that dangerous criminals 
are removed from society and brought to justice; accord- 
ingly, as with the duty to investigate crimes under 29-1-1 
NMSA 1978, the duties of cooperating with prosecutors, 
diligently filing complaints, and bringing defendants be- 
fore the courts inure to the benefit of private individuals, 
and the violation of these statutory duties may give rise to 
a cognizable claim under the Tort Claims Act, Chapter 41, 
Article 4 NMSA 1978. Weinstein v. City of Santa Fe ex rel. 
Santa Fe Police Dep't, 1996-NMSC-021, 121 N.M. 646, 916 
P.2d 1313. 

Police officers are employees, not public officers, 
of municipality. 1979 Op. Att'y Gen. No. 79-28. 

Scope of investigations. — This section must be in- 
terpreted to mean that investigations must be related to 
crimes which occurred within the city limits. 1976 Op. 
Att'y Gen. No. 76-04. 

Jurisdiction of the city of Albuquerque over the 
university of New Mexico campus is limited to the 
enforcement of state laws on the campus. 1969 Op. Att'y 
Gen. No. 69-48. 

Resolution passed by board of commissioners 
of Los Alamos county giving municipal police like 
powers as sheriffs or state officers in no way con- 
flicted with or diminished the powers of the state sheriff, 
and only restated what had already been passed by the 
legislature under this section. 1968 Op. Att'y Gen. No. 68- 
117. 

Municipal prisoners. — Persons arrested and held by 
municipal police officers for violation of a state law or a 
municipal ordinance are municipal prisoners. When such 
prisoners are held in the municipal jail the municipality 
is liable for their upkeep. 1968 Op. Att'y Gen. No. 68-21. 

Village marshals. — This statute clearly grants vil- 
lage marshals the power to execute warrants of arrest 
anywhere within the county in which the village is lo- 
cated. 1961-62 Op. Att'y Gen. No. 61-08. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Sexual 
misconduct or irregularity as amounting to "conduct un- 
becoming an officer," justifying officer's demotion or re- 
moval or suspension from duty, 9 A.L.R.4th 614. 

First amendment protection for law enforcement em- 


-ployees subject to discharge, transfer, or discipline be- 


cause of speech, 109 A.L.R. Fed. 9 
62 C.J.S. Municipal Corporations §§ 474, 486, 487. 


3-13-3. Appointment of manager; duties and qualifications. 


The governing body of any municipality having a population of one thousand or more persons 
may provide for a manager either by ordinance or by an election to be called by the governing 
body upon the filing of a petition containing the signatures of at least ten percent of the registered 
voters in the municipality. The office of manager shall carry the same qualifications, duties and 
responsibilities as provided for a manager under Sections 3-14-13 through 3-14-15 NMSA 1978. 


History: 1953 Comp., § 14-12-3, enacted by Laws 
1965, ch. 300; 1991, ch. 20, § 1. 

The 1991 amendment, effective June 14, 1991, sub- 
stituted "one thousand" for "three thousand" in the first 
sentence and "3-14-13 through 3-14-15 NMSA 1978" for 
"14-13-13 through 14-13-15 New Mexico Statutes Anno- 
tated, 1953 Compilation" in the second sentence. 
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Mayor is responsible for appointing the city man- 
ager, although his appointment is subject to the city 
council's approval. 1987 Op. Att'y Gen. No. 87-69. 

City manager may also serve as the clerk of the 
municipality, as long as the duties of the two offices are 
not incompatible. 1987 Op. Att'y Gen. No. 87-69. 
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3-13-4 CLERK, POLICE OFFICER, MANAGER; DUTIES 3-13-4 


3-13-4. Municipality may establish a merit system; provisions 
constitute part of an employment contract. 


A. Any municipality may establish by ordinance a merit system for the hiring, promotion, dis- 
charge and general regulation of municipal employees. The ordinance may contain reasonable re- 
strictions or prohibitions on political activities which are deemed detrimental to the merit system 
thereby established. The ordinance may provide for a personnel board or personne! officer to: 

(1) administer the ordinance; and , 
(2) establish rules and regulations pursuant to the ordinance, which may include: 
(a) rules governing classification of employees; : 
(b). service rating of employees; 
(c) establishment of pay scales and ranges; 
(d) establishment of the number of hours of work per week; and 
(e) methods of employment, promotion, demotion, suspension and discharge of the- 
municipal employees. 

B. Ifa personnel board is created, the method of appointment, the number of members and 
terms of office shall be set forth in the ordinance. The board shall serve without cpeipeention for 
its service. 

C. Following the adoption of a merit system, the contract of employment between the munici- 
pality and an employee in a position covered by the merit system shall be subject to the provisions 
of the ordinance and rules and regulations issued pursuant to the ordinance. 

D. Within ten days following the adoption of a merit system, an employee in a position cov- 
ered by the merit system may file with the clerk a declaration stating that the employee does not 
desire to haye his employment subject to the ordinance together with the rules and regulations 
issued pursuant to the ordinance. The contract of employment of all other employees employed at 
the time of the adoption of the merit system, and in positions covered by the merit system, shall 
be subject to the provisions of the ordinance and all rules and regulations issued PUREE to the 
ordinance. 


History: 1953 Comp., § 14-12-4, enectee by Laws merit ordinance provided that if the board reversed the 
1965, ch. 300. hearing officer's recommendation, the board was required 
to make its own findings of fact and conclusions of law; 


ANNOTATIONS and the facts of the case were not disputed, the district 
Supervisor's action changed employee's proba- court was required to make legal determinations to de- 
tionary status. — Where, eleven days prior to the ex- termine whether the employee was a non-probationary 


employee and the district court did not err by not remand- 
ing the case to the board for findings of fact and conclu- 
sions of law. City of Albuquerque v. AFSCME Council 18, 


piration date of the employee's probationary period, the 
director of the employee's department approved the satis- 
factory completion of the employee's probationary period 
and a change from probationary to non-probationary sta- 2011-NMCA-021, 149 N.M, 379, 249 P.3d 510, f 
tus effective as of the end of the employee's probationary Property interest in employment. — Merit system 
period and personally congratulated the employee; later ordinance provisions governing probationary employees 
on the same day, the employee received a memorandum were designed to offer a lesser expectation of continued 
approved by the director extending the employee's pro- employment than that offered to permanent employees, 
bation; the employee was terminated twenty six days and did not create a property interest in probationary 
later, before the end of the extended probationary period; employees so as to trigger the due process protections as- 
and. the municipality's merit ordinance required posi- serted by a dismissed police cadet. Richardson v. City of 
tive action by the director for an employee to become a Albuquerque, 857 F.2d 727 (10th Cir, 1988). j 
non-probationary employee, the director's approval of the Village clerk-treasurer not subject to merit sys- 
completion of the employee's probationary period and tem. — A village clerk-treasurer was an appointed of- 
change to non-probationary status and congratulation of ficial under 3-12-4 NMSA 1978 to whom the village had 
the employee probation was the positive action required no authority to apply its merit system or dinance adopted 
by the merit ordinance to convert the employee from pro- under this section, Construing the word ‘employees’ in 
bationary to non-probationary status. City of Albuquerque suet ene ee ee Leo 
; on usage. ; 
Od BNO 8 BOLE NMCA021, MONM- S72, 1994-NMCA-026, 117 N.M. 253, 871 P.2d 17, cert, denied, 
When personnel board findings and conclusions 117 N.M. 524, 873 P.2d 270. ; 
are required. — Where a hearing officer determined that Court personnel excluded from general merit sys- 
an employee was a non-probationary employee and pro- tem. my Personnel directly employed by the courts cannot 
posed findings of fact and conclusions of law to the munic- constitutionally be included in a general merit system or 
ipality's personnel board; the board rejected the hearing ordinance. Mowrer v. Rusk, 1980-NMSC-118, 95 N.M. 48, 
officer's recommendations but did not make independent 618 P.2d 886. ; ‘ 
findings of fact and conclusions of law; the employee ap- Merit system. — If a merit system provides for those 
pealed the decision to the district court; the municipality's matters usually contained in a collective bargaining 
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agreement, both could not exist concurrently, and the 


MUNICIPALITIES 


inconsistency must be resolved in favor of the statute or | 


municipal ordinance establishing the merit system. Inter- 


national Bhd. of Elec. Workers Local 611 v. Town of Farm- 
ington, 1965-NMSC-090, 75 N.M. 398, 405 P.2d 233. 


Grievance procedure. — A city ordinance, which pro-. 


vided a grievance procedure through which an employee 
could obtain an order of reinstatement and back pay, had 
the force of law. Mandamus was appropriate to compel 
the city to comply with an order entered pursuant to that 

~ordinance. City of Albuquerque v. Ryon, 1987- NMSC- 121, 
106 N.M. 600, 747 P.2d 246. 

Employee must comply with internal grievance 
procedures. — An employee must substantially comply 
with mandatory internal grievance procedures contained 
in an employee manual or handbook before filing suit for 

‘breach of contract claims based on an alleged failure of an 
-employer to follow its employment policies. Lucero v. Bd. 
of Regents of UNM, 2012-NMCA-055, 278 P.3d 1043, cert. 
denied, 2012-NMCERT-004. 

Where a university manager was terminated by the 
university; the manager did not follow the grievance pro- 
cess contained in the university's employee handbook by 
filing a grievance; the handbook governed the manager's 
employment with the university; and the manager filed an 
action in district court for breach of contract and wrongful 
termination alleging that the employee handbook created 
a contract and that the university breached the contract 
by failing to abide by the handbook's policies and proce- 
dures governing workplace performance, disciplinary ac- 
tion, a harassment-free workplace, employer-employee 
relations, progressive discipline and by disciplining the 
manager without just cause, the manager's claims were 
barred because the manager failed to exhaust the hand- 
book's internal grievance procedures before filing the 
breach of contract action based: on an alleged failure of 
the university to follow policies in the handbook, Lucero 
v. Board of Regents of UNM, 2012-NMCA-055, 278 P.3d 
1048, cert, denied, 2012-NMCERT-004. 

Impartiality of hearing officer. — Where a reason- 
able person would have serious doubts about whether a 
hearing officer could be fair, it is inappropriate for the 
hearing officer to hear'the case. City of Albuquerque v. 

~ Chavez, 1997-NMCA-054, 123 N.M. 428, 941 P.2d 509. 

Limited jurisdiction of board. — Because of the per- 
sonnel board's limited statutory authority to adopt regu- 
lations and to administer the merit system ordinance, it 
did not have jurisdiction in an administrative grievance 
proceeding over employee's Open Meetings Act and con- 
stitutional claims, and these claims were not barred by 
res judicata in a separate district court action. Chavez v. 
City of Albuquerque, 1998-NMCA-004, 124 N.M. 479, 952 
P.2d 474, 

Personnel board decision. — Where plaintiff was 
represented by counsel before the personnel board; plain- 
tiff had a strong incentive to litigate plaintiff's claim that 
defendant breached plaintiff's employment by terminat- 
ing plaintiff without just cause; plaintiff was able to call 
witnesses, cross-examine witnesses and present other 
evidence, plaintiff had a fair and full opportunity to liti- 
gate plaintiff's breach of contract claim and the finding 
of the personnel board that plaintiff was terminated for 

just cause and collaterally estopped plaintiff from litigat- 
ing the breach of contract claim in federal court. Salquero 
v, City of Clovis, 366 F.8d 1168 (10th Cir, 2004), 
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Appeal of personnel board's administrative deci- 
sion, — Absent a statute providing otherwise, a munici- 
pal personnel board's’ determinations are reviewable at 
the district court only by writ of certiorari for arbitrari- 
ness, capriciousness, fraud, or lack of substantial evidence. 
Zamora .v. Village of Ruidoso Downs, 1995 -NMSC- 072, 
120 N.M. 778, 907 P.2d 182. 

Municipalities have authority to enact qualifica- 
tions for appointive employee positions. — Under 
3-13-4 NMSA 1978, municipalities have been delegated 
the legislative authority articulated in N.M. Const., Art. 
VII, § 2(B) to enact qualifications and standards for ap- 
pointive employee positions. Kane v, City of Albuquerque, 
2015-NMSC-027.: 

Where the city of Albuquerque's charter and personnel 
rules prohibit employees of the city from being a candi- 
date for, or from holding elective office of, the state of New 
Mexico or any of its political subdivisions, the city's em- 
ployee regulations are valid promulgations because pur- 
suant to 3-13-4(A) NMSA 1978, municipalities have the 
legislative authority to impose restrictions on political 
activities that are qualificationsand standards within the 
meaning of N.M. Const., Art. VII, § 2(B). The city's em- 
ployment regulations prohibiting petitioner from seeking 
or holding elective public office were permissibly promul- 
gated. Kane v. City of Albuquerque, 2015-NMSC-027, 

Supervision of employees of elected officials. 
— A county commission, its personnel director or other 
agents may exercise supervision over the employees of 
other elected officials. and require those employees to 
work hours contrary to those established by the officials, 
to the extent. permitted by statute, provided the board's 
supervision over elected officials' employees does not in- 
terfere with the duties of those officials. 1990 Op. Att'y 
Gen. No. 90-05. 

Although a county commission has the authority to con- 
trol staff of elected officials to some extent through ‘the 
budget, it must act reasonably in light of other demands 
on the budget and the needs of the officials, 1990 Op. Att'y 
Gen. No. 90-05. 

Increasing work hours without additional com: 
pensation. — A county commission may increase the 
hours worked by county employees without additional 
compensation, 1990 Op. Att'y Gen. No. 90-05. i 

Merit system supersedes collective bargaining 
agreement. — If a merit system is established there can 
be no collective bargaining agreement between a munici- 
pality and its employees on those matters covered within 
the scope of the merit system. 1969 Op, Att'y Gen. No. oe 
73. 

Law reviews. : — For note, "Public Labor Dispates’z A 
Suggested Approach for New Mexico," see 1 NiM.L: Rev. 
281 (1971), © {! 

Am. Jur, 2d, A.L.R. and C.J.S. references, — Work- 
men's Compensation Law as covering injury to municipal 
employee while entering or leaving place of employment, 
49 A.L.R. 436, 82 A.L.R, 1043. 

Workmen's Compensation Law, liability of municipal 
corporation under provisions of, for additional compen- 
sation because of failure to comply with specific require- 
ments of statute for protection of workmen, 106 A.L.R. 79. 

Collective bargaining agreements with union employees 
and municipal employees, 31 A.L.R.2d 1142, 37 A.L.R. se 
1147, 95 A.L.R.3d 1102. 

62 C. J.S, Municipal Corporations § 611. 
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3-14-1 COMMISSION-MANAGER FORM OF GOVERNMENT; MUNICIPALITIES OVER 1,000 3-14-2 
5) ARTICLE 14 


Commission-Manager Form of Government; 
Municipalities Over 1,000 


Sec. Sec. Gi 
3-14-1. Commission-manager; application to municipali- 3-14-11. Commission meetings; disclosure. 
hen _ ties over three thousand, 8-14-12. . Powers vested in ‘commission; duties of commis- 
3-14-2. Commission-manager; special election for adop- sion. 
t $10D, 1754; 3-14-13, Manager; employment; qualifications; salary. 
3-14-38. Commission-manager; certifying results of) elec- 3-14-14,. Manager; duties; attendance at meetings; bud- 
tion; recording; affirmative vote; organiza- get, 
tind: asa! ri 3-14-15. ..Commissioner-manager; fepartments; direc- 
3-14-4. Commission-manager; charter, tors. 
3-14-5. Commission-manager; boundaries; retention of 3-14-16. Commission; manager; recall; plechan. 
general powers. 3-14-17. Commission-manager; referendum; subjects pe- 
8-14-6, Commission-manager; districts for. selection of tition; election; effect; repeal of emergency 
commissioners; redistricting. ~~ 7 ' measure. womes 
3-14-7, Repealed. ~ 8-14-18,, Commission-manager; initiative; failure of com- 
3-14-8, Commissioners; special election; terms. mission to adopt; election. 
3-14-9. . Vacancies in commission, _. _. 8-14-19. Abandonment of commission-manager govern- 
3-14-10, Commission- “manager; election of mayor; du- ment, 
pon. 


3-14-1, @igah mapas wikngintcuame i application to municipalities over 
three thousand. 


Any municipality having a population of three thousand or more persons according to the last 
federal census or any other official census may be organized and governed as a commission- 
manager municipality if the qualified electors of the municipality elect to be governed under the 
commission-manager form of government. If the qualified electors of the municipality do not elect 
to be governed under the commission-manager form of government, the municipality shall be gov- 
erned under the form of government in existence on the day the election rejecting the commission- 
manager form was held. 


History: 1953 Comp., § 14-13-1, enacted by Laws Fe ANNOTATIONS 


TBR ash ANG gh, Gly & 15481 ches Be Am, Jur. 2d, A.L.R. and C.J.S. references. — 56 Am, 


Cross references. — For appointment of manager by at : ; 
governing body of aentee 3.13-3 NMSA 1978. Jur, 2d Municipal Corporations, Counties, and Other Po- 


The 1991 amendment, effective June 14, 1991, substi- ‘litical Subdivisions §§ 51, 183. 
tuted "three thousand" for "one thousand" in the eatchline 62 C.J.S. Municipal Corporations §§ 81 to 84. 
and in the first sentence. f ain 
The 1989 amendment, effective June 16,1989, rahe 
tuted "one thousand" for "3,000" in the catchline and near 
the beginning of the first sentence. 


3-14-2. Commission-manager; special election for adoption. 


A. Upon petition signed by qualified electors, not less in number than fifteen percent of the 
votes cast for the office of mayor at the last regular municipal election, filed with the municipal 
clerk and verified by the municipal clerk to contain a sufficient number of legal signatures, the 
governing body shall, within ten days of verification, adopt an election resolution calling for the 
holding of a special election on the question of organizing the municipality under the commission- 
manager form of government, or the governing body may submit to the qualified electors of the 
municipality the question of organizing the municipality under the commission-manager form of 
government. The election shall be held in June or July in odd-numbered years or July or August 
in even-numbered years in accordance with the provisions of the Local Election Act [Chapter 1, 
Article 22 NMSA 1978]. ' 

B. The question to be placed shall read substantially as follows: 
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3-14-3 MUNICIPALITIES 3-14-6 


"For the commission-manager form of government and providing for the election of five commis- 
sioners sand 

Against the commission-manager form of government and providing for the election of five com- 
missioners a 


; 


History: 1953 Comp., § 14-13-2, enacted by Laws verification of the petition", and added the last sentence 


1965, ch. 300; 1985, ch. 208, § 110; 2018, ch. 79, § 55. of the subsection. 

Cross references, — For examinations of signatures, The 1985 amendment, in Subsection A, inserted "and 
purging and judicial review of petitions, see 3-1-5 NMSA verified by the municipal clerk to contain a sufficient 
1978. number of legal signatures" and "within ten days of veri- 

The 2018 amendment, effective July 1, 2018, provided fication adopt an election resolution calling" and substi- 
when a special election on the question of organizing a tuted "for the holding of a special election, within ninety 
municipality under the commission-manager form of gov- days after the verification of the petition" for "provide for 
ernment shall be held; in Subsection A, after "holding of the holding of an election, not less than thirty days nor 
a special election", deleted "within ninety days after the more than sixty days after the filing of the petition". 


3-14-38. Commission-manager; certifying results of election; recording; 
affirmative vote; organization. 


After the results of the election have been canvassed, the governing body shall certify the re- 
sults to the municipal clerk and they shall be recorded in the minutes book of the municipality. If 
a majority of the votes cast on the question favor organizing under a commission-manager form of 
government, the governing body shall proceed to oot the municipality under the commission- 
manager form of government. 


History: 1953 Comp., § 14-13-3, enacted by Laws 
1965, ch. 300. 


3-14-4. Commission-manager; charter. 


Municipalities electing to be governed under the commission-manager form of government shall 
be governed as provided in Sections 3-14-1 through 3-14-19 NMSA 1978. 


History: 1953 Comp,, § 14-13-4, enacted uae Laws 
1965, ch. 300. 3 


3-14-5. Commission-manager; boundaries; retention of general powers. 


Any municipality electing to be governed under the commission-manager form of government 
shall retain its present boundary except as it may be altered as authorized by statute and shall 
possess all powers granted by the constitution and statutes of New Mexico to other municipalities, 
not inconsistent with the provisions of Sections 3-14-1 through 3-14-19 NMSA 1978. 


History: 1953 Comp., § 14-13-5, enacted by Laws ANNOTATIONS 


1965, ch. 300, 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 62 
C.J.S. Municipal Corporations § 94. 


3-14-6. Commission-manager; districts for selection of commissioners; 
redistricting. 


A. The governing body of a municipality organizing under the commission-manager form of 
government shall district the municipality into five commissioner districts. Each district shall 
be compact in area and equal in population, as nearly as possible. For all municipalities having 
a population in excess of ten thousand, a commissioner shall reside in and be elected from each 
district; provided that the governing body of a municipality having a population of ten thousand or 
less may provide for single-member districts as provided in this section. 
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3-14-7 COMMISSION-MANAGER FORM OF GOVERNMENT; MUNICIPALITIES OVER 1,000 3-14-8 


B. The governing body of the municipality may redistrict the municipality whenever redistrict- 
ing is warranted, Upon petition signed by qualified electors equal in number to the votes cast for 
the commissioner receiving the greatest number of votes at the last regular municipal election, the 
governing body of the municipality shall redistrict the municipality. 


History: 1953 Comp., § 14-13-6, enacted by Laws to deny it the power to provide for a different number of 
1965, ch. 300; 1985, ch. 203, § 3. city commissioners than otherwise proscribed because 
The 1985 amendment substituted the last sentence in the composition of a municipal government is a matter 
Subsection A for the former last sentence which read, "A of local, not statewide concern, and to construe otherwise 
commissioner shall be elected for each district but shall be would frustrate the purpose of the home rule amendment, 
voted on at large". N.M. Const., art. X, § 6. State ex rel. Haynes v. Bonem, 


ANNOTATIONS 1992-NMSC- 062, 114.N.M. 627, 845 P.2d 150. 


Section inapplicable to home rule municipality. — 
This section is not applicable to a home rule municipality 


3-14-7, Repealed. 


Repeals. — Laws 2018, ch. 79, § 175 repealed 3-14-7 ballots, effective July 1, 2018, For provisions of former sec- 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating tion, see the 2017 NMSA 1978 on NMOneSource.com., | 
to commission-manager, candidates for office, write-in 


3-14-8. Commissioners; special election; terms. 


A. Within ten days after the adoption of the commission-manager form of government, the gov- 
erning body shall adopt an election resolution calling for the holding of an election for the purpose 
of electing five commissioners at the first regular or local or general election following adoption of 
the resolution. The election shall be conducted in the same manner as are regular local elections 
pursuant to the terms of'the Local Election Act [Chapter 1, Article 22 NMSA 1978]. The commis- 
sioners so elected shall determine their terms of office by lot, so that three commissioners shall 
serve until the next regular local election and two commissioners shall serve until the J Abba 
regular local election. : 

- B.° Their respective successors ahatt hold office for staggered periods of four years and until 
their successors are elected and take office as provided in the Local Election Act. 


History: 1953 Comp., § 14-13-8, enacted by Laws the first Monday of November 2019 for a term beginning 


1965, ch. 300; 1985, ch. 208, § 111; 2018, ch. 79, § 56. on January 1, 2020. 

Cross references. — For giving notice of special elec- B. The term of an elected local government officer that 
tion, see 3-8-35 NMSA 1978. was set to expire on or after July 1, 2020 but on or before 

The 2018 amendment, effective July 1, 2018, changed June 30, 2022 pursuant to the governing statutes of that 
when the governing body shall hold an election for the local government in effect before the effective date of this 
purpose of electing commissioners after the adoption of act shall expire on December 31, 2021, and that officer's 
the commission-manager form of government, provided successor shall be elected in the regular local election 
that the election shall be governed by the Local Elec- held on the first Tuesday after the first Monday of Novem- 

‘tion Act, and made technical changes; in Subsection A, ber 2021 for a term beginning on January 1, 2022. 

after "calling for the holding of", deleted "a special" and __ C.. The term of an elected local government officer that 
added "an", after the next occurrence of "election", deleted was set to expire on or after July 1, 2022 pursuant to the 
"within one hundred twenty days after the adoption of the governing statutes of that local government in effect be- 
commission-manager form of government", after."electing fore the effective date of this act shall expire on Decem- 
five commissioners", added "at the first regular or local or ber 31, 2028, and that officer's successor shall be elected 
general election following adoption of the resolution", re- in the regular local election held on the first Tuesday after 
placed "municipal" with "local" throughout the subsection, the first Monday of November 2023 for a term beginning 
and after "pursuant to the terms of", deleted “Municipal - on January 1, 2024., 

Election Code" and added "Local Election Act"; and in D. The provisions of this section do not apply to the 
Subsection B, after "as provided in the", deleted "Munici- elections for municipal officers, the lengthening or short- 
pal Election Code" and added “Local Election Act", ening of terms of which shall be determined by ordinance 

Temporary provisions: — Laws 2018, ch.'79, § 172 of the municipality opting into having its municipal offi- 
provided: ) cers elected at the regular local elections... . 

A. The term of an elected local government officer that E. The provisions of this section only apply to local 
was set to expire on or before June 30,'2020 pursuant to’ government officers whose elections are subject to the 
the governing statutes of that local government in effect provisions of the Local Election-Act but do not apply to 
before the effective date of this act shall expire on Decem-' .. conservancy district or watershed district elections, which 
ber 31, 2019, and that officer's successor shall be elected _. are subject to the provisions of Section 173 of this act. 


in the regular local election held on the first Tuesday after 
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3-14-9 MUNICIPALITIES 


Laws 2018, ch. 79, § 174 provided that references in law 
to the Municipal Election Code and to the School Election 
Law shall be deemed to be references to the Local Elec- 
tion Act. 

The 1985 amendment, in Subsection A, substituted 
"ten days" for "ninety days" near the beginning of the 
first sentence, substituted "shall adopt an election reso- 
lution calling for the holding of a special election within 


§-14-9. Vacancies in commission. 


3-14-12 


one hundred twenty days after the adoption of the 
commission-manager form of government" for "shall calla 
special election" near the middle of the first sentence, and 
added "pursuant to the terms of the Municipal Election 
Code" at the end of the second sentence and substituted 
"take office as provided in the Municipal Election Code" 
for "qualified" at the end of Subsection B, 


If a vacancy occurs in the commission, the remaining elected and appointed commissioners shall, 
by a majority vote, appoint a qualified elector to fill the vacancy until the next regular local elec- 
tion, at which time a qualified elector shall be elected to fill the remaining unexpired term, if any. 


History: 1953 Comp., § 14-13-9, enacted by Laws 
1965, ch. 300; 1973, ch. 129, § 2; 1985, ch. 208, § 112; 
2018, ch. 79, § 57. 

The 2018 amendment, effective July 1, 2018, removed 
the provision giving the chairman, with the consent of the 
governing body, or the governing body the authority to 
call a special election for the purpose of filling a vacancy 
in the commission; deleted subsection designation "A." 
and in former Subsection A, after "next regular", deleted 


"municipal" and added "local", and after "election", deleted 
“or any special election called in accordance with Subsec- 
tion B of this section"; and deleted former Subsection B. 

Temporary provisions. — Laws 2018, ch. 79, § 174 
provided that references in law to the Municipal Election 
Code and to the School Election Law shall be deemed to be 
references to the Local Election Act. 

The 1985 amendment added the second sentence of 
Subsection B. 


3-14-10. Commission-manager; selection of mayor; duties. 


At the first meeting of the new commission after each election, or as soon thereafter as practi- 
cal, the commissioners shall select one of their number as mayor to act for two years, or until a 
successor is selected and qualified, unless sooner removed by death, resignation or removal from 
office. The mayor shall preside at all meetings of the commission and perform other duties, consis- 
tent with his office, as imposed by the commission. The mayor has all powers and duties of a com- 
missioner, including the right to vote upon all questions considered by the commission. He is the 
official head of the municipality for all ceremonial purposes, for the purpose of civil process and 
for military purposes. During his absence or disability, his duties shall be performed by.another 
member of the commission, appointed by a majority of the commission and designated as mayor 


‘pro tem. 


History: 1953 Comp., § 14-13-10, enacted by Laws 
1965, ch. 300. 


~! 


3-14-11. Commission meetings; disclosure. 


The commission shall meet at least twice each month. Meetings shall be open to the ie and 
the official records of the meetings shall be open to inspection at all times. 


History: 1953 Comp., § 14-18-11, enacted by Laws 
1965, ch. 300. 


Cross references. — For meeting of public bodies to be 
open to public, see 10-15-1 to 10-15-4 NMSA 1978. 


3-14-12. Powers vested in commission; duties of commission. 


A. All powers of the municipality are vested in the commission. The commission shall: 
(1) pass all ordinances and other measures conducive to the welfare of the municipality; 
(2) perform all acts required for the general welfare of the municipality; and 
(3) in addition to the office of manager, create all offices necessary for the proper carrying 


on of the work. of the municipality. 


B. The commission shall appoint a manager and shall hold him responsible for the proper and 
efficient administration of the municipal government.. 
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History: 1953 Comp., § 14-13-12, enacted by Laws New administrative departments may be created 
1965, ch. 300. by either ordinance or resolution. 1957-58 Op. Att'y 
Gen. No. 57-126. 
ANNOTATIONS Cooperative agreements. — The city and county may 
Minimum wage for city employees. — If the com- enter into an agreement to cooperate in sponsoring a wa- 
mission desires to enact a minimum wage ordinance for tershed protection and flood prevention program. 1955-56 
city employees, or perhaps delegate the authority to es- Op. Atty Gen.No. 56-6522; : 
tablish wage rates to its manager, keeping in mind its Law reviews. — For article, "Prisoners Are People, 
budget and revenue, it would be acting within its powers, see 10 Nat. Resources J, 869 (1970). 
but it may not lawfully delegate this authority to some Am, Jur, 2d, A.L.R. and C.J.S, references, — 58 Am. 
outsider over whom it has no supervision or control. Ad- Jur. 2d Municipal Corporations, Counties, and Other Po- 
ams v, City of Albuquerque, 1957-NMSC-006, 62 N.M. 208, — : litical Subdivisions §§ 181, 185, 186. 
307 P.2d 792. 62 C.J.S. Municipal Corporations §§ 150, 151, 208, 355. 


3-14-13. Manager; employment; qualifications; salary. 


The manager shall be the chief administrative officer. He shall be employed for an indefinite 
term and until a vacancy is created by death, resignation or removal by the commission. The man- 
ager shall be appointed solely on the basis of administrative qualifications and his selection shall 
not be limited by reason of former residence. The manager shall receive a salary to be fixed by the 
commission. 


History: 1953 Comp., § 14-13-13, enacted by Laws to saying that the manager holds office at the pleasure of 


1965, ch. 300. the commission and so is not entitled as a matter of law to 

Cross references. — For appointment of manager, see notice and hearing prior to removal. However, if the com- 

3-13-3 NMSA 1978. - mission so desires, nothing prohibits the commission from 

establishing some sort of procedure governing removal. 
ANNOTATIONS 1957-58 Op. Att'y Gen. No. 57-126. 

Mayor is empowered to discharge a city manager Am. Jur. 2d, A.L.R. and C.J.8. references. — 56 Am. 
but only with the city council's approval. 1987 Op. Att'y Jur. 2d Municipal Corporations, Counties, and Other Po- 
Gen. No. 87-69. litical Subdivisions § 186. 

Municipal manager is not public officer of munic- Liability for acts or omissions of city manager, 38 A.L.R. 
ipality for purposes of N.M. Const., art. V, § 13. 1979 1412, ; : 

Op. Att'y Gen. No. 79-28. Constitutionality of city manager form of government, 

Procedure governing removal. — This section, 67 A.L.R. 737. 12. gs 
in providing that the manager shall be employed for an Prohibition to control administrative officers in matters 


indefinite term and shall hold office until, among other relating to contracts, 115 A.L.R. 22, 159 A.L.R, 627, 
things, he is removed by the commission, is tantamount i 


3-14-14. Manager; duties; attendance at meetings; budget. 


A. The manager shall: 
(1). enforce and carry out all ordinances, rules and regulations enacted by the commission; 
(2) employ and discharge all persons engaged in the administrative service of the munici- 
pality; 
(3) prepare and submit an annual budget; and 
(4) make recommendations to the commission on all matters concerning the welfare of the 
municipality. 
B. The manager shall have a seat, but no vote, at every meeting os the commission. Except 
when clearly undesirable or unnecessary, the commission shall request the opinion of the manager 
on any proposed measure. 


History: 1953 Comp., § 14-13-14, enacted by Laws of Belen, 1982-NMCA-070, 98 N.M. 57, 644 P.2d 1046, cert. 


1965, ch. 300. denied, 98 N.M. 336, 648 P.2d 794. 
Power to hire or fire. — Subsection (A)(2) of this sec- 
ANNOTATIONS tion does not supersede the mayor's or city council's power 
Manager's authority to discharge does not super- to hire or discharge an employee. 1987 Op. Att'y Gen. 
sede mayor's and council's, — There is nothing in this No. 87-69. ‘ a5 F mae b 
section to indicate that the mayor's and/or city council's Employees in "administrative service" may be prop- 


authority to discharge and employ under 3-11-6D NMSA erly defined to include all city employees in nonexempt 
1978 is superseded by the city manager's authority to dis- status, and to specifically exclude all appointed officers of 
charge persons in administrative service. Sanchez v. City the city. Sth Op. Att'y Gen. No. 87-69. 
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Municipal manager is not public officer of munic- concurrence of the commission. 1957-58 Op. Att'y. Gen. 
ipality for purposes of N.M, Const., art, V, §-13..1979 No, 57-126. 
Op. Att'y Gen, No. 79-28. Law reviews. — For article, "Prisoners Are People," 
Sole authority to hire and: fire personnel. — This see 10 Nat. Resources J. 869 (1970). 
section recognizes the manager as the chief administra- Am. Jur, 2d, A.L.R. and C.J.S. references, — 58 Am. 
tive officer of a city under the commission-manager form Jur. 2d Municipal Corporations, Counties, and Other Po- 
of government, responsible only to the commission who litical Subdivisions § 185, 
may discharge him at will. Sole authority to hire and fire 62 C.J.S. Municipal Corporations 8§ 370, 391, 892, 394 


the personnel of the city is vested in the manager, without to 405, 


8-14-15. Commissioner-manager; departments; directors. 


The administration of the affairs of the municipality shall be divided into as many departments 
as may be deemed desirable by the commission. Each department shall be under the charge of a 
person employed by the manager. 


History: 1958 Comp., § 14-13-15, enacted by Laws 
1965, ch. 300, 


3-14-16. Commission; manager; recall; election. 


A. In any commission-manager municipality, any elective executive or commissioner is subject 
to a recall election for malfeasance in office, misfeasance in office or a violation of oath of office 
based upon acts or failures to act occurring during the current term of the official sought to be 
recalled. Recall of an elective executive or commissioner in a commissioner-manager municipality 
shall be conducted pursuant to the provisions of the Recall Act [Chapter 1, Article 25 NMSA 1978]. 

B. If all commissioners are recalled at the same election, the district court shall order an elec- 
tion. | . 


History: 1953 Comp., § 14-13-16, enacted by Laws the recall exists, the recall petition may be circulated. The 


1965, ch. 300; 2018, ch, 49, § 1; 2019, ch. 212, § 182. recall petition shall cite the grounds of malfeasance or 
The 2019 amendment, effective April 3, 2019, revised misfeasance in office or violation of the oath of office by 
the procedures to recall an elective executive or commis- the official concerned. The cited grounds shall be based 
sioner in a’ commission-manager municipality, and pro- upon acts or failures to act occurring during the current 
vided that the recall process of an elective executive or term of the official sought to be recalled. The grounds for 
- commissioner in a commissioner-manager mamicipaltty recall in the petition shall be as found by the district court 
shall be conducted pursuant to the Recall Act; in the sec- in its finding of probable cause. The recall petition shall 
tion heading, deleted "ballot; effect; filling vacancies"; in be"; added new subsection designation "D" and redesig- 
Subsection A, after "elective", deleted "officer" and added” nated former Subsections C through E as Subsections E 
"executive or commissioner", and after "official sought to through F, respectively; and in Subsection D, added "The 
be recalled.", added "Recall of an elective executive or com- municipal clerk shall verify that the persons who signed 
missioner in a commissioner-manager municipality shall the petition are qualified electors in the district and that 
be conducted pursuant to the provisions of the Recall Act"; the petition contains the proper number of signatures. If 
deleted former Subsections B through F and redesignated the municipal clerk has so verified the petition", deleted 
former Subsection G as Subsection B; in Subsection B, de- former subsection designation "B", after "name of the of- 
leted "A vacancy created by a recall election shall be filled ficer, the" added "title of the", after "office", deleted "he 
in the same manner as other vacancies on the commission holds", and after "candidate for office", added "the officer 
are filled.", after "same election,", deleted "the municipal who is the subject of recall is recalled from the office and". 
clerk or, if there is no municipal clerk", and after "order \ 
an election", deleted "as provided in Section 3-14-8 NMSA ANNOTATIONS 


1978 for the election.of five commissioners", 

The 2018 amendment, effective May 16, 2018, pro- 
vided grounds for the recall election of elective officers in 
commission-manager municipalities, required a determi- 
nation. by the district court whether probable cause for 
recall exists, and made technical and conforming changes; 
in Subsection A, after "subject to a recall election", deleted 
"Upon petition seeking the recall of an elective officer" and 


Section contrary to constitution as to removal of 
municipal judges. — Since N.M. Const., art., VI,.§ 32, 
created a judicial standards commission and explicitly 
provided for grounds for and general procedures to be 
followed in’ removing judges from office, no legislatively 
created means of removing judicial officers was contem- 
plated. Therefore, this section, which provided for recall 
I : : ; of elective officers in commission-manager municipali- 
added."for malfeasance or misfeasance in office or a viola- ties, was contrary to that section insofar as it pertained to 
tion of the oath of office based upon acts or failures to act removal of municipal judges. Cooper v. Albuquerque City 
occurring during the current term of the official sought to Comm'n, 1974-NMSC-006, 85 N.M. 786, 518 P.2d 275 
be recalled." and moved the remainder of former Subsec- rr ensepay hg 2d, A.L.R. aint CLAS. veforeenenk ane ee 


tion Ato new Subsection C; added a new Subsection B and Jur, 2d Municipal Corporations, Counties, and Other Po- 
new subsection designation "C"; in Subsection C, added litical Subdivisions § 187, ‘ ; 


"If the district court determines that probable cause for 62 C.J.S. Municipal Corporations §§ 437 to 441. 
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3-14-17. Commission-manager; referendum; subjects petition; election; 
effect; repeal of emergency measure. 


A. If within thirty days following the adoption of an ordinance or resolution, a petition, signed 
by the qualified electors in a number more than twenty percent of the average number of voters 
who voted at the previous four regular municipal elections or more than twenty percent of the 
number of voters who voted at the previous regular municipal election, whichever is the greater, is 
presented to the commission asking that the ordinance or resolution in question be submitted to 
a special election for its adoption or rejection, the ordinance or resolution shall become ineffective 
upon verification of the petition and the commission shall within ten days of verification adopt a 
resolution calling for the holding of a special election on the measure within ninety days of the 
verification of the petition, ' 

B, The ballot shall contain the text of the ordinance or resolution in question: Below the text 


shall be the phrases: 
"For the above measure", and 
"Against the above measure", 


followed by spaces for marking the ballot with a cross or check or other mark necessary for 
proper counting of the ballot, in order to cast a vote for the phrase desired. If a majority of the 
votes cast favor the measure, it shall take effect immediately. If a majority of the votes cast are 


against the measure, it shall not take effect: 


C. If an ordinance or resolution is an emergency measure, it shall go into effect immediately, 
but it may be repealed by an adverse majority at a referendum election. 


History: 1953 Comp., § 14-13-17, enacted by Laws 
1965, ch, 300; 1985, ch. 208, § 113. 

Cross references. — For examinations of signatures, 
purging and judicial review of petitions, see 3-1-5 NMSA 
1978. 

The 1985 amendment inserted "upon verification of 
the petition" following "resolution shall become ineffec- 
tive", substituted "within ten days of verification adopt 
a resolution calling for the holding of a special election" 
for" ‘provide for an election", “ninety days" for "sixty days" 
and "verification of the petition" for "filing of the petition" 
near the end of Subsection A, and inserted "the ballot" fol- 
lowing "spaces for;marking":and "or check or other mark 
necessary for proper counting of the ballot, in order to cast 
a vote for" preceding "the phrase desired" near the middle 
of Subsection B. 


ANNOTATIONS 


Liberal construction. — Provisions reserving to the 
people the power of referendum are to be given a liberal 
construction to effectuate the policy thereby adopted. City 


Comm'n v. State ex rel. Nichols, 1965-NMSC-104, 75 N.M., ; 


438, 405 P.2d 924, 

No time limit is set out for the filing of referen- 
dum petitions on emergency measures. City Comm'n 
v. State ex rel. Nichols, 1965-NMSC- 104, 75 N.M. 438, 405 
P.2d 924. 


Exception to referendum power. — The referendum 
power of voters under Subsection A of this section and 
the city charter was subject to an implied exception for 
administrative and executive matters, and an ordinance 
that changed the rate charged by a city-owned utility was 
an administrative matter within the scope of the excep- 
tion, Johnson v, City of Alamogordo, 1996-NMSC-004, 121 
N.M. 232, 910 P.2d 308. 

Summary of ordinance only required. — Where 
Subsection. B of this section states "the ballot. shall con- 
tain the text," the statutory language can be construed as 
requiring only a summary of the ordinance to be decided 
upon. Turner v. Barnhart, 19'72-NMSC-036, 83 N.M.. 759, 
497 P.2d 970. 

Failure to print entire ordinance does not void 
election. — Where Subsection B of this section provides 
"the ballot shall contain the text of the ordinance or reso- 
lution in question," failure to print the entire ordinance 
on the ballot does not amount to an irregularity in the 
election that is substantial enough to void the election 
and circumvent the will of the voters involved. Turner v. 
Barnhart, 1972-NMSC-036, 83 N.M, 759, 497 P.2d 970). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 42 Am. 
Jur, 2d Initiative and Referendum §§ 7, 9 et seq. 

Right of signer of petition or remonstrance to with- 
draw therefrom or revoke withdrawal in time therefor, 27 
A.L.R.2d 604. aie 

62 C.J.S. Municipal Corporations §§ 311 to 327. 


3-14-18. Commission-manager; initiative; failure of commission to 


adopt; election. 


A. In any commission-manager municipality, upon petition, signed by the qualified electors in 
a number more than twenty percent of the average number of voters who voted at the previous 
four regular municipal elections or more than twenty percent of the number of voters who voted at 
the previous regular municipal election, whichever is the greater, any measure may be proposed 
to the commission for enactment within pec oe hla of the date of verification of the gle If the 
commission: 
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(1). fails to act; 
(2) acts adversely; or 
(3) amends the proposed measure, the commission shall, within ten days of the expiration 
of the thirty day period, adopt an election resolution calling for the holding of a special election 
within ninety days of the expiration of the thirty day period for the purpose of submitting the 
measure to the electorate. 
B. The ballot shall contain the proposed measure and the measure as amended, if the commis 
sion amends the proposed measure. After each measure there shall be printed the words: 
"For", and 
"Against", 
followed by spaces for marking the ballot with a cross or check or other mark smpuaiveine¢ for 
proper counting of the ballot, in order to cast a vote for the phrase desired. 
C. The measure receiving a majority of the votes cast on that measure in its favor is adopted. If 
each measure receives a majority of votes cast on that measure in its favor, the measure ceoeee 
the greatest number of votes cast in its favor is adopted. LG 


History: 1953 Comp., § 14-13-18, enacted by Laws than sixty days for the purpose of submitting” in Subsec- 
1965, ch. 300; 1985, ch. 208, § 114. tion A(3), and substituted "followed by spaces for marking 
The 1985 amendment substituted "verification of the the ballot with a cross or check or other mark necessary 
petition" for "filing of the petition" at the end of the first for proper counting of the ballot, in order to cast the vote 
sentence in the introductory paragraph of Subsection A, for the phrase desired" for "with spaces for crosses after 
substituted "the commission shall, within ten days of the each word" near the end of Subsection B. 
expiration of the thirty-day period, adopt an election reso- 
tek calling for the holding of a special election within ANNOTATIONS 
ninety days of the expiration of the thirty-day period for Am. Jur. 2d, A.L.R. and C.J.S. references. — 42 Am. 
the purpose of submitting" for "the commission shall call Jur. 2d Initiative and Referendum §§ 7, 9 et seq 
a special election in not less than thirty days nor more 62 C.J.8. Municipal Corporations §§ 311 to 327. 


3-14-19. Abandonment of commission-manager government. 


A. Within ten days of the verification of a petition submitted to the municipal clerk and signed 
by thirty percent of the qualified electors of the municipality, the commission shall adopt an elec- 
tion resolution calling for the holding of a special election to vote on the question of abandoning 
the commission-manager form of government/The election shall be held in June or July in odd- 
numbered years or July or August in even-numbered years in accordance with the provisions of 
the Local Election Act [Chapter 1, Article 22 NMSA 1978]. 

B. Ifa majority of the votes cast at the special election favors abandonment of the commission- 
manager form of government, the form of government reverts to that form of government existing 
immediately preceding the adoption of the commission-manager form of government after the 
election and taking office of the new officers and the commission shall adopt an election resolution 
calling for the holding of an election to elect new officers, which shall be held at the first regular 
local or general election following adoption of the resolution. 

C. The election shall be held in the same manner as regular local elections are held as provided 
in the Local Election Act. The mayor and one-half of the members of the governing body shall hold 
office until the next regular local election and the remaining one-half of the members of the :gov- 
erning body shall hold office until the succeeding regular local election. The terms of the members 
of the governing body shall be determined by lot after their election. 

D. No election shall be held upon the question of abandoning the commission-manager form of 
government within two years after an election has been held int bik 2 the commission-manager 
form of government or confirming its continued existence. | 


History: 1953 Comp., § 14-13-19, enacted by Laws qualified electors of the municipality or after a majority of 
1965, ch. 300; 1985, ch. 208, § 115; 2018, ch. 79, § 58. * votes cast in a special election favors abandonment of the 
The 2018 amendment, effective July 1, 2018, commission-manager form of government, and made tech- 
changed when the commission must hold an election nical changes; in Subsection A, after "holding of a special 
for the purpose of voting on the question of abandoning election", deleted "within ninety days of verification", and 
the commission-manager form of government after veri- added the last sentence; in Subsection B, after "new of- 
fication of a petition submitted by thirty percent of the ficers and the commission shall", deleted "within ten days 
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after the filing of the certificate of canvass in the minute substituted "shall adopt an election resolution calling for 


book", after "calling forthe holding of", deleted "a special" the holding of a special election within ninety days of veri- 
and added "an", after "election", deleted "within one hun- fication" for "shall call for a special election" near the end 
dred twenty days of such filing", and after "elect new of- of Subsection A, substituted "and taking office" for "and 
ficers", added "which shall be held at the first regular local qualifications" and "within ten days after the filing of the 
or general election following adoption of the resolution"; certificate of canvass in the minute book adopt an election 
and in Subsection C, after each occurrence of "regular", resolution calling" for "immediately provide" and inserted 
deleted "municipal" and added "local", and after "held as "within one hundred twenty days of such filing" preceding 
provided in the", deleted "Municipal Election Code" and "to elect new officers" near the end of Subsection B, and 
added "Local Election Act". inserted "as provided.in the Municipal Election Code" at 
bh may ead provisions. — Laws 2018, ch. 79, § 174 the end of the first sentence in Subsection C, 

provided that references in law to the MunicipaliElection 

Code and to the School Election Law shall be deemed to be ANN OTATION Ss 

references to the Local Election Act. Am. Jur. 2d, A.L.R. and Cw.S. vatevedcasl — 5G Am. 


The 1985 amendment substituted "Within ten days Jur. 2d M ie: ti 0 ’ 
of the’ verification of a petition submitted to the munici- Fe eas S184. SPP puntipe, ans, Other Hf 
pal clerk and" for "Upon petition" at the beginning and 


gudd fugit ee tied a> Nadir vo9 oA ONC LED. LG 


Municipal Charters 


Sec. Sec. 

3-15-1. Short title. 3-15-9, Special election on adoption of charter. 

3-15-2. Qualified electors may adopt ear 3-15-10. Qualifications of voters; ballots; conduct of elec- 
3-15-3. Definitions. tion; effect of adoption. 

3-15-4. Petition; submission to voters; SN of olen -15-11. First election of officers; time; law governing. 


3-1 
tions; withdrawal of signatures. 3-15-12. Filing and recording certified copies of charter. 
3-15-5. Charter commission; appointment; number; qual. 3-15-18. Charter controls when statute is inconsistent; 


ifications; duties. . : statutory interpretation. 
3-15-6. Gratuitous service by committee; expenses. 3-15-14. Petitions; qualifications of signers; contents. 
3-15-7. Charter; provisions; restrictions; prior legislation. 3-15-15. Publication of proposed charter. 
3-15-8. Boundaries; prior rights and property; saving 3-15-16. Amendment or repeal of charter; alternate 


‘clause. methods. 


3-15-1. Short title. 
‘Sections 8-15-1 through 3-15-16 NMSA 1978 may be cited as the "Municipal Charter Act." 


History: 1953 Comp., § 14-14-1, enacted by Laws Mistake in reference in statute to municipal charter, 5 
1971, ch. 118, § 1. A.L.R. 1010, 14 A.L.R. 274, 
Repeals, — Laws 1971, ch. 118, § 1, repealed former Power of city under freeholders' charter over taxes, 35 
14-14-1, 1953 Comp., relating to permission for any in- A.L.R. 883, 
corporated municipality to adopt a charter, and enacted Injunctive relief against subiniasieer of constitutional 
a new section. amendment, statute, municipal charter or municipal ordi- 
nance, on ground that proposed action would be unconsti- 
ANNOTATIONS ih tutional, 19 A.L.R.2d 519. 
Am. Jur. 2d, A.L.R. and C.J.S. references, — 56 Am. 62 C.J.S. Municipal Corporations §§ 81 to 97. 


Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 51.to 53. 


3- 15-2. Qualified electors may adopt charter. 


The qualified electors of a municipality who.wish to be governed pursuant to Article 10, Sec- 
tion 6. of the constitution of New:Mexico may adopt, amend or repeal a banter pursuant to the 
Municipal Charter Act [8-15-1 to'3-15-16 NMSA 1978]. 


History: 1953 Comp, § 1414:1 enacted by Laws "municipality" for home rule charter (see 3-15-3 NMSA 
1971, ch, 118, § 2. 1978), indicating that the legislature intended to include 

2 as “incorporated counties" only counties organized as full- 
ANNOTATIONS fledged corporations. Hiner v, Rivera, 2015- NMCA- 045, 


cert. denied, 2015-NMCERT-003. , 

Where petitioner sought to have the San Miguel county 
commission appoint a charter commission providing for 
"home rule" government of the county, San Miguel county 


Unincorporated county not entitled to home rule 
charter. — The Municipal Charter Act is specific in its 
use of the term "incorporated county" in its definition of 
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is not an incorporated county under the Municipal Char- Necessary condition for submission of charter to 
ter Act, and therefore San Miguel county does not fall electorate. — Approval of a proposed charter by the gov- 
within the definition of "municipality" and is not entitled erning body of the municipality is a necessary condition 
to home rule charter. Hiner v. Rivera, 2015-NMCA-045, to submitting the proposed charter to the electorate for 


cert. denied, 2015-NMCERT-003. adoption. 1979 Op. Att'y Gen. No, 79-24. 


3-15-3. Definitions. 


As used in the Municipal Charter Act [3-15-1 to 3-15-16 NMSA 1978], "municipality" means any 
incorporated city, town, village or county, whether incorporated under general act, special act or 
constitutional provision. 


History: 1953 Comp., § 14-14-1.2, enacted by Laws organized as full-fledged corporations. Hiner v. Rivera, 
1971, ch. 118, § 3. 2015-NMCA-045, cert. denied, 2015-NMCERT-003. 

Where petitioner sought to have the San Miguel county 

ANNOTATIONS commission appoint a charter commission providing for 

"Incorporated county" construed. — The Munici- ‘ "home rule" government of the county, San Miguel county 


is not an incorporated county under the Municipal Char- 
ter Act, and therefore San Miguel county does not fall 
within the definition of "municipality" and is not entitled 
to home rule charter. Hiner v. Rivera, 2015-NMCA-045, 
cert. denied, 2015-NMCERT-003. 


pal Charter Act is specific in its use of the term "incor- 
porated county" in its definition of "municipality" for 
home rule charter, indicating that the legislature in- 
tended to include as "incorporated counties" only counties 


3-15-4. Petition; submission to voters; frequency of elections; 
withdrawal of signatures. 


Upon petition signed by five percent of the qualified electors of the municipality, the presiding 
officer of the governing body of the municipality shall by proclamation submit to the qualified 
electors of the municipality the question of adopting a charter for the municipality under the Mu- 
nicipal Charter Act [3-15-1 to 3-15-16 NMSA 1978], at a special election to be held at a specified 
time, and within sixty days after the charter provided for in Section 3-15-5 NMSA 1978 has been 
prepared and filed with the clerk of the municipality. If the charter is not adopted at the special 
election, the question of adopting a charter under the Municipal Charter Act shall not be resub- 
mitted to the voters of the municipality for two years thereafter. No elector who has signed the 
petition shall be permitted to withdraw his name after the petition has been filed with the clerk of 
the municipality except where his signature has been procured by fraud. 


History: 1953 Comp., § 14-14-2, enacted by Laws ANNOTATIONS 
1965, ch. 300; 1971, ch. 118, § 4. . _ 

Cross references. — For examinations of signatures, Necessary condition for submission of charter to 
purging and judicial review of petitions, see 3-1-5 NMSA electorate. — Approval of a proposed charter by the gov- 
1978. erning body of the municipality is a necessary condition 


to submitting the proposed charter to the electorate for 
adoption. 1979 Op. Att'y Gen, No. 79-24. 


3-15-5. Charter commission; appointment; number; qualifications; 
duties. 


Within five days after the filing of the petition, the presiding officer of the governing body shall 
appoint a charter commission or the governing body of a municipality may appoint a charter com- 
mission upon its own initiative at any time. The charter commission shall consist of not less than 
seven members, no more than a simple majority shall belong to the same political party. The char- 
ter commission shall prepare a charter providing for the government of the municipality and shall 
complete the proposed charter and file it with the clerk of the municipality within one hundred 
eighty days from the date of its appointment. The commission shall select its own chairman. 


History: 1953 Comp., § 14-14-3, enacted by Laws 
1965, ch. 300; 1971, ch. 118, § 5. 
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3-15-6 MUNICIPAL CHARTERS 3-15-9 


3-15-6. Gratuitous service by committee; expenses. 


The electors shall serve without pay and may expend money for such items as clerical help and 
stationery in the amount allowed by the municipality. 


History: 1953 Comp., § 14-14-4, enacted by Laws 
1965, ch. 300. 


3-15-7. Charter; provisions; restrictions; prior legislation. 


The charter may provide for any system or form of government that may be deemed expedient 
and beneficial to the people of the municipality, including the manner of appointment or election of 
its officers, the recall of the officers and the petition and referendum of any. ordinance, resolution 
or action of the municipality; provided, that the charter shall not. be inconsistent with the constitu- 
tion of New Mexico, shall not authorize the levy of any tax not specifically authorized by the laws 
of the state and shall not authorize the expenditure of public funds for other than public purposes. 
All bylaws, ordinances and resolutions lawfully passed and in force in the municipality before the 


adoption of the charter shall remain in force until amended or repealed. 


History: 1953 Comp., § 14-14-5, enacted by Laws 
1965, ch. 300. 


ANNOTATIONS 


Municipal wage ordinance upheld. — In passing 
the Minimum Wage Act, the legislature allowed any exist- 
ing local minimum wage ordinances that were more favor- 
able to employees to stay in effect. New Mexicans for Free 
Enterprise v. City of Santa Fe, 2006-NMCA-007, 138 N.M. 
785, 126 P.3d 1149. i. 

Term limits not authorized. — The language in this 
section authorizing a provision for the "manner of ap- 
pointment or election of its officers" does not give home 
rule municipalities the power to set term limits for its 
elected officials; the phrase refers merely to the time, 
place, and manner of conducting elections and does not 
grant the power to adopt additional qualifications for elec- 
tive office. Cottrell v, Santillanes, 1995-NMCA-090, 120 
N.M. 367, 901 P.2d 785, cert. denied, 120 N.M. 213, 900 
P.2d 962. 

Application of state law when authorizations 
omitted from charter. — Where a city adopts a char- 
ter, but omits from such charter authorization to the city 


commissioners to pave city streets and meet the cost by 
special assessment and to enforce the liens created there- 
for by foreclosures, the state law on municipalities gov- 
erns. Ellis v, New Mexico Constr. Co,, 1921-NMSC-068, 27 
N.M. 312, 201 P. 487. 

Municipal corporation created under an uncon- 
stitutional charter is a de facto corporation, and its 
officers are de facto officers. City of Albuquerque v. Water 
Supply Co., 1918-NMSC-088, 24 N.M. 368, 174 P, 217. 

Voter approval of capital projects. — A home rule 
municipality may. require voter approval of capital proj- 
ects before the municipality proceeds with a capital proj- 
ect. 2011 Op. Att'y Gen. No. 11-04. 

Am. Jur. 2d, A.L.R. and C.J.S. references: — Consti- 
tutionality of charter provision making actual knowledge 
or notice of defect in street or public place a condition of 
municipal liability for personal injury or damage to prop- 
erty caused thereby, 83 A.L.R. 288. 

Persons upon whom notice of injury or claim against 
municipal corporation may or must be served, 23 A.L.R.2d 
969. : 

Validity, construction, and operation of constitutional 
and statutory "term limits" provisions, 112 A.L.R. 5th 1, § 7. 


3-15-8. Boundaries; prior rights and property; saving clause. 


The territorial limits of the municipality shall remain the same as under its former organization 
until changed in accordance with law, and all rights and property of every description which were 
vested in any municipality under its former organization shall remain vested in the municipality 
under the organization herein contemplated and provided for, and no contract or franchise, and no 
right or liability, either in favor of or against the municipality, and no suit or prosecution of any 
kind shall be affected by any such reorganization. 


History: 1953 Comp., § 14-14-6, enacted by Laws 
1965, ch. 300. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 62 
C.J.S. Municipal Corporations § 95. 


3-15-9. Special election on adoption of charter. 


Within five days after the filing with the clerk of the municipality of the charter provided for 
by Sections 3-15-1 through 3-15-16 NMSA 1978, and the charter being approved by a majority of 
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3-15-10 MUNICIPALITIES 3-15-11 


the members elected to the governing body of the municipality at a regular or special meeting, 
the presiding officer of the governing body of the municipality shall by proclamation call a special 
election for the purpose of submitting to the electors of the municipality the question of whether 
or not the municipality shall adopt the charter prepared by the charter committee. The special 
election may be called and held at the same time and in conjunction with the regular election for 
municipal officers. Should the charter filed with the clerk of the municipality fail to be approved by 
the governing body of the municipality, the charter shall be returned to the chairman of the char- 
ter committee together with a letter of transmittal stating the reason why the charter has been 
rejected by the governing body. The charter committee shall revise the charter in accordance with 
their instructions in the letter of transmittal and shall refile the same with the clerk of the munici- 
pality within sixty days after the chairman of the charter committee shall have had returned to 
him the rejected charter. If the charter is then approved, the election proclamation shall be issued, 
or if not approved, the charter shall be returned by the governing body to the charter committee: 
This procedure shall continue until a charter is presented and approved by the governing body of 
the municipality. 


History: 1953 Comp., § 14-14-7, enacted by Laws governing body of the municipality is a necessary condi- 


1965, ch. 300. tion to submitting the proposed charter to the electorate 
f tion, 1979 Op. Att’ _ No. 79-24. 
ANNOTATIONS or adoption, 1979 Op. Att'y Gen. No. 79-2 


Necessary condition for submission of charter 
to electorate. — Approval of a proposed charter by the 


3-15-10. Qualifications of voters; ballots; conduct of election; effect of 
adoption. 


All qualified electors residing within the municipality shall be qualified to vote at the special 
election held under the Municipal Charter Act, and the vote shall be by separate ballots, one of 
which shall be: 

"In favor of adoption of charter [ ]"; and the other: 

"Against adoption of charter | |". 

The special election shall be conducted in accordance with the Local Election Act [Chapter 1, 
Article 22 NMSA 1978] and if a majority lof all the votes cast shall favor the adoption of the 
charter, the charter shall take effect immediately insofar as necessary to authorize the elec- 
tion of officers, but shall not take effect otherwise until such date as may be specified in the 
charter, which date shall not be less than sixty days after the special election. After the date 
fixed by the charter, the municipality shall be deemed reorganized under the provisions of the 
charter, and the powers and duties of all officers elected or appointed under the former laws 
shall cease. 


History: 1953 Comp., § 14-14-8, enacted by Laws ANNOTATIONS 
1965, ch. 300; 2018, ch. 79, § 59. ve ig 

The 2018 amendment, effective July 1, 2018, revised Voters are given no alternatives except approval 
the citation form for certain provisions of law, and made or disapproval of the charter as proposed. They may 
minor technical changes; after "special election held un- not, under the statute, be given any options other than ae 


der", deleted "Sections 3-15-1 through 3-15-16 NMSA ~ _ Proval or disapproval. 1971 Op. Att'y Gen. No. 71-50. 
1978" and added "the Municipal Charter Act", and after 

"conducted in accordance with", deleted "Sections 3-8-1 

through 3-8-19 NMSA 1978" and added "the Local Elec- 

tion Act". 


3-15-11. First election of officers; time; law governing. 


In case the charter is adopted pursuant to Section 3-15-10 NMSA 1978, it shall be the duty of 
the presiding officer of the governing body of the municipality to issue-a’ proclamation calling a 
special election for the election of such elective officers as may be provided for in the charter. The 
election shall be at least ten days before the date specified in the charter for it to go into effect, and 
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3-15-12 MUNICIPAL CHARTERS . 3-15-14 


the election shall be held in accordance with the provisions of the Local Election Act [Chapter.1, 
Article 22 NMSA 1978] and the charter. 


History: 1958 Comp., §'14-14-9, ‘enacted by si election where a majority of thé votes cast favors adopt- 


1965, ch. 300; 2018, ch. 79, §. 60. ing a-charter pursuant to the Municipal Charter Act; and 

The 2018 amendment, effective, July 1, 2018, pro- after charter is adopted", added "pursuant to Section 3- 
vided that the Local Election Act governs special elections 15-10 NMSA 1978", and after "in accordance with the pro- 
called for the purpose of electing officers after'a special visions of the", added "Local Election Act and the". 


3-15-12. Filing and recording certified copies of charter. 


In case of adoption of a charter under the provisions of Sections 3-15-1 through 3-15-16 NMSA 
1978, the presiding officer ‘of the governing body of the municipality shall transmit to the secretary 
of state a duly enrolled and engrossed copy of the charter, which shall be authenticated by the 
signature of the presiding officer of the governing body of the municipality, and the certificate of 
the clerk of the municipality and the corporate seal of the municipality, and thereupon the secre- 
tary of state shall cause the charter to be filed and recorded in his office. A like copy of the charter, 
authenticated and certified as specified in this section, shall be recorded in the office of the county 
clerk. 


History: 1953 Comp., § 14-14-10, enacted by Laws 
1965, ch. 300. 


3-15-13. Charter controls when statute is inconsistent; statutory 
interpretation. 


A. Amunicipality organized under the provisions of the Municipal Charter Act [3-15-1 to 3-15- 
16 NMSA 1978] shall be governed by the provisions of the charter adopted pursuant to that act, 
and no law relating to municipalities inconsistent with the provisions of the charter shall apply to 
any such municipality. 

B. A municipality which adopts a charter may exercise all legislative powers and perform all 
functions not expressly denied charter municipalities by general law or charter. A liberal construc- 
tion shall be given to the powers of municipalities to provide for maximum local self-government. 


History: 1953 Comp., § 14-14-11, enacted by Laws Application of state law where authorizations 
1965, ch. 300; 1984, ch. 65, § 173. omitted from charter. — Where a city adopts a char- 
ANNOTATIONS ter, but omits from such charter authorization to the city 


commissioners to pave city streets and meet the cost by 
special assessment and to enforce the liens created there- 
for by foreclosure, the state law on municipalities governs. 
Ellis v. New Mexico Constr. Co., 1921-NMSC-068, 27 N.M. 
312, 201 P. 487. 


Referendum provision dealing specially with 
popular referenda on franchise ordinances prevails 
over referendum provisions of the city charter applying 
to ordinances generally and not to franchise ordinances 
alone. Albuquerque Bus Co. v. Everly, 1949-NMSC-058, 53 
N.M. 460, 211 P.2d 127. 


3-15-14. Petitions; qualifications of signers; contents. 


Petitions provided for in Sections 3-15-1 through 3-15-16 NMSA 1978, shall be signed only by 
qualified electors of the municipality, and each petition shall contain in addition to the names of 
the petitioners, the street and house number or place in which the petitioner resides. 


History: 1953 Comp., § 14- 14- 12, enacted by Laws ANNOTATIONS 


1965, ch. 300. 
Cross references, — For examinations of signatures, 7 gon se: ne and 0) Baan toxsneged ay eiah 
5 S. : 
a an judioia! review of sathy f pd ad uM A - from or.revoke withdrawal in time therefor, 27 A.L.R,2d 


604. 
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3-15-15 MUNICIPALITIES 3-16-1 


3-15-15. Publication of proposed charter. : we ord 


Whenever a proclamation calling for a special election as provided for by Section 3-15-9 NMSA 
1978, shall be issued, a copy of the proposed. charter shall be published once each week for four 
consecutive weeks, and the presiding officer of the governing body of the municipality shall cause 
to be printed for distribution not less than one thousand copies of the proposed charter, the distri- 
bution to be not less than three weeks before the date set for the election. 


~ History: 1953 Comp., § 14-14-13, enacted by Laws Cross references. — For definition of publish: or 
1965, ch. 300. "publication," see 8-1-2 NMSA 1978. a 


3-15-16. Amendment or repeal of charter; alternate methods. 


The charter of any municipality adopted under the provisions of Article 10, Section 6 of the con- 
stitution of New Mexico, by law of the territorial legislature of New Mexico or under the provisions 
of the Municipal Charter Act [3-15-1 to 3-15-16 NMSA 1978] may be amended or repealed either 
by a proposal submitted by the governing body of the municipality to the qualified electors or by 
petition as provided for in Section 3-15-4 NMSA 1978 for the adoption of an original charter at a 
general or special election and ratified by a majority of the qualified electors voting on the amend- 
ment or repeal. 


History: 1953 Comp., § 14-14-14, enacted by Laws There is no legislative. grant of authority for Silver 


1965, ch. 300; 1971, ch 118, § 6; 1990, ch. 68, § 1. City, which is not a home-rule municipality, to amend its 

The 1990 amendment, effective May 16, 1990, in- charter. It must adopt a new charter. 1987 Op. Att'y Gen. 
serted "by law of the territorial legislature of New Mexico" No, 87-81. 
and "under the provisions of," substituted "Section 3-15-4 Am. Jur. 2d, A.L.R. and C.J.S. references. — Exten- 
NMSA 1978" for "Section 14-14-2 NMSA 1953" and made sion of boundaries of municipality by amendment to char- 
a minor stylistic change, ter, 64 A.L.R. 1371. 

Detachment of territory from municipality under power 
ANNOTATIONS to amend charter, 117 A.L.R, 296. 

A municipality's charter may be amended only Doctrine of de facto existence or powers of municipal 
as authorized by the legislature. 1987 Op. Att'y Gen. corporation as applicable to amendment or revision of 
No. 87-81. charter, 7 A.L.R.2d 1407, 


ARTICLE 16 


Combined Municipal Organizations 


Sec. Sec. 

3-16-1. Combined city-county municipal corporations; 3-16-10. Pending cases in courts not to be affected by 
definitions. consolidation. 1 

3-16-2. Combined organization; charter committee; pro- 3-16-11. Probate judges and district judges at time of 
posed charter; election; ballots, . consolidation; effect. 

3-16-3. Approval of charter at election; legislative body 3-16-12. Real and personal property taxes; assessment, 
for combined organization. levy and collection. - 

8-16-4. Charter; contents. 3-16-13. Books and records of combined organization; fil- 

3-16-5. Date for commencing operation of new organiza- ing of instruments. 
tion; disapproval of charter; effect. 3-16-14. Assets and liabilities of city and county vest in 

3-16-6. Powers of combined organization. i combined organization; exceptions. 

3-16-7. County officers at time of city and county consoli- 3-16-15. Continuation of prosecutions, ordinances, rights, 
dation; duties, privileges and franchises. | 

3-16-8, Justices of the peace [magistrates] at time of city 3-16-16, City and county property vests in combined or- 
and county consolidation; duties; vacan- ganization. 
cies. *.. 8-16-17. Substitution of combined organization in pend- 

3-16-9. Municipal judges to be provided for in charter. ing court proceedings. 


3-16-18. Collection of taxes; budgets; powers and duties 
of officers of combined organization. 


3-16-1. Combined city-county municipal corporations; definitions. 
As used in Sections 3-16-1 through 3-16-18 NMSA 1978: 
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3-16-2 COMBINED MUNICIPAL ORGANIZATIONS 3-16-2 


A. "combined municipal organization" means'the combined city and county municipal corpora- 
tion, whether prior to or subsequent to the completed consolidation, oo the area within the 
exterior boundaries of the municipality and county; 

B. "city" means the municipality involved in the sox anc sopra pptionliedAilorp) including the 
area within the boundary of the city; 

‘C. ““county" means the county government inehiding the area within the exterior boundaries of 
the county involved in the city and county consolidation, and outside the boundary of the city; and 

D. "election units" includes the area of the city and county, respectively. 


History: 1953 Comp., § 14-15-1, enacted by Laws the absence of any conflict with state law. New Mexicans 

1965, ch. 300. for Free Enterprise v. City of Santa Fe, 2006-NMCA-007, 
3 gene . 138 N.M. 785, 126 P.3d 1149. 

ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 

Home rule municipalities. — Home rule municipal- Jur, 2d Municipal Corporations, Counties, and Other Po- 


litical Subdivisions §§ 81, 82. 


ity may set minimum wage higher than that required by 62 CJS. Municipal C ti $79 
.J.S, Municipal Corporations . 


the state Minimum Wage Act because of the independent 
powers possessed by municipalities. in New Mexico and 


3-16-2. Combined organization; charter committee; proposed charter; 
election; ballots. 


When the total Sopulsticns of any combined bn terticitoed organization! chal be at least fifty thou- 
sand inhabitants, a city-county government may be organized as hereinafter provided. The legisla- 
tive authority of any city within'a combined municipal organization by ordinance, and the county 
commissioners of a county within the same combined municipal organization, by resolution, may 
express their desire that the question of the formation of a combined city and ‘county municipal 
corporation:shall be submitted to the voters of the’ city and the county outside the city, in ‘accor- 
dance with Article 10, Section 4 of the constitution of New Mexico, at a special eléction called and 
held as hereinafter provided. In the event approval is obtained by ordinance in the city and by 
resolution of the county commissioners, then the governing body of any city may appoint seven 
members who are residents of the city, and the county commissioners may appoint seven members 
who are residents of the county, making a total’of fourteen members, which will form a city and 
county charter committee. Said charter committee shall meet to draft a charter not inconsistent 
with the constitution and laws of New Mexico pertaining to city charters. The proposed charter 
must be approved by a majority of the fourteen appointed members of the charter committee. In 
the event said proposed charter is approved by the committee, it shall be submitted separately to 
the county commissioners and governing body of the city, and must be approved by a majority vote 
of each of these bodies. In the event said bodies approve the proposed charter, then, within sixty 
days, the county commissioners shall call a special election to be held in the combined municipal 
organization for the purpose of voting upon the question of city-county consolidation and upon 
the’ proposed charter therefor. The special election shall be called, conducted and canvassed in 
the same manner as general elections for the election of county officers are called, conducted and 
canvassed; provided, that the vote of electors in voting divisions in each election unit upon each 
proposition shall be separately counted, canvassed and kept. The ballot for such special election 
shall be substantially as follows: 

"City and County Consolidation: Shall the city of (here insert name of city) be consoli- 
dated with the remainder of the county of (here insert name of county in which the city is 
located) as a political subdivision. and become a combined city and county government? YES _._ 
NO yu. ' | ) 

Shall the City and County of ____ (here insert name of city and county) adopt the proposed 
city and county charter? YES. N “NOo> i 
A copy of the proposed charter shall be sposted at or near the front entrance of each voting divibiots 
in plain view of the electors desiring to vote thereon. Each registered voter of the city and county 
shall be entitled to vote in the precinct or election district in which he is registered, and the propo- 
sitions shall be submitted in such manner that the voters may vote for or against them. If a major- 
ity of the voters voting on the propositions in the city and a majority of the voters voting on the 
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3-16-3 MUNICIPALITIES 3-16-5 


propositions in the county outside the city vote in favor of the propositions submitted, a city and 
county government for the combined municipal organization shall be established in accordance 
with Sections 3-16-1 through 3-16-18 NMSA 1978. If a majority vote of either election unit is 
against the proposition of consolidation, the proposition shall not again be submitted to the voters 
of the combined municipal organization within two years of the date of such election. The cost of 
the election and preparing the proposed city and county charter shall be apportioned between, and 
paid by, the city and county in proportion to the number of votes cast on the proposition inside the 
city and the number of votes cast in the county outside the city. 


History: 1953 Comp., § 14-15-2, enacted by Laws ANNOTATIONS 


1965, ch. 300. Los Alamos county may not adopt a charter pro- 


viding for a combined city-county government until 
the population within the proposed territorial limits is 
50,000 or more. 1961-62 Op. Att'y Gen: No. 62-96. 


3-16-3. Approval of charter at election; legislative body for combined — 
organization. 


If the propositions submitted to the electors shall carry in both election units, and if the charter 
shall be approved by the majority of electors voting on the question, it may become the organic law 
of the combined city and county government and shall be effective as hereinafter provided. If the 
charter is rejected, in the event approval is given for the consolidation, the governing body of the 
city and county shall, within sixty days thereafter, provide for a new charter committee as herein- 
before set forth for the purpose of framing a new proposed charter which shall be done and submit- 
ted to the voters in like manner, and this procedure shall be followed until a proposed charter for 
such combined city and county government is approved by the electors. The charter, when adopted, 
may be revised or amended as provided in the charter or bylaw for such charters. The governing 
body of the city and the board of county commissioners shall be the first. legislative authority of the 
combined municipal organization and they shall continue in office until the terms for which each 
was elected expires, and no successor shall be elected or appointed under the combined municipal 
organization charter until the number of said body falls below the number provided in the city and 
county charter. ( 


History: 19538. Comp., § 14-15-3, enacted by Laws 
1965, ch. 300. 


3-16-4. Charter; contents. 


The charter shall designate the number and terms of members of the legislative authority and 
the name of the combined municipal corporation; the elective officers, the terms of such officers, 
manner of election and their powers and duties, and may provide for any form of local government 
for the city and county not inconsistent with the constitution and laws of New Mexico. 


History: 1953 Comp., § 14-15-4, enacted by Laws 
1965, ch. 300. 


3-16-5. Date for commencing operation of new organization; 
disapproval of charter; effect. 


In the event a combined municipal organization is approved by a majority of the electors in each 
election unit and a proposed charter therefor has likewise been approved by a majority of the elec- 
tors in each election unit, the city government and the county government and all offices thereof, 
except as provided herein, shall terminate, and the new combined municipal organization govern- 
ment shall begin operation in lieu thereof on the first day of July following the adoption of a char- 
ter for the combined municipal organization by the governing authority of the combined municipal 
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3-16-6 COMBINED MUNICIPAL ORGANIZATIONS 3-16-8 


organization. If approval of the proposed charter is given by a vote of the majority of the electors 
voting thereon, the governing authority of the combined municipal organization may adopt the 
same by a majority vote. In the event the electors of either election unit shall disapprove the pro- 
posed charter submitted to them for approval for two consecutive elections upon such proposition, 
subsequent to the first election, then the consolidation, although previously approved, shall not 
become effective but shall be void, and the proposition for consolidation shall not be again submit- 
ted to a vote of the electors in the combined municipal organization for a period of two years after 
the last election on the question of approval of the charter. 


History: 1953 Comp., § 14-15-5, enacted by Laws | 
1965, ch. 300. 


3-16-6. Powers of combined organization. 


Upon the date the new combined municipal organization begins operation as provided herein, 
and thereafter, the organization shall be a municipal corporation of New Mexico and thereupon 
and thereafter shall exercise all the powers vested in it by the charter adopted for its government 
and all powers and duties vested in cities by the constitution and laws of New Mexico, and also all 
powers vested by law in counties, except as provided in the charter adopted and in Article 10, Sec- 
tion 4 of the constitution of New Mexico: 


History: 1953 Comp., § 14-15-6, enacted by Laws ANNOTATIONS 


1965, ch. 300. 
BPP ner BOO; | Am. Jur. 2d, A.L.R. and C.J.S. references. — 62 
C.J.S. Municipal Corporations § 94. 


3-16-7. County officers at time of city and county consolidation; duties. 


In the event of a city and county consolidation, any county officer holding office at the time the 
charter becomes effective shall continue in office for his unexpired term and may exercise such 
functions or duties for the combined municipal organization as the legislative authority thereof 
determines, and after expiration of his term the county office shall terminate, except as provided 
herein. 


History: 1953 Comp., § 14-15-7, enacted by Laws 
1965, ch. 300. 


3-16-8. Justices of the peace [magistrates] at time of city and county 
consolidation; duties; vacancies. 


Unless otherwise provided for in the combined municipal organization charter, justices of the 
peace [magistrates] who have been elected and are holding office within the boundaries of the com- 
bined municipal organization at the time such government becomes operative, shall continue to 
hold office as justices of the peace [magistrates] for such combined municipal organization within 
their respective precincts for the term for which they have been elected, and their successors shall 
be elected at the time and in the manner and for the term provided by law for justices of the peace 
[magistrates]. Vacancies in office shall be filled by the governing body of the combined municipal 
organization for the term as provided for justices of the peace [magistrates] appointed to fill vacan- 
cies. Justices of the peace [magistrates] in the combined municipal organization shall exercise the 
same powers and jurisdiction as is provided by law for justices of the peace [magistrates]. 


History: 1953 Comp., § 14-15-8, enacted by Laws Pursuant to Laws 1968, ch. 62, § 40, "magistrates" was 
1965, ch. 300. ‘i inserted in brackets throughout this section. 

Bracketed material. — The bracketed material was , 
not enacted by the legislature and is not a part of the law. © 
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3-16-9 MUNICIPALITIES 3-16-13 


3-16-9, Municipal judges to be provided for in charter. 


If there is a city and county consolidation, there shall be municipal judges who shall exercise 
the powers and jurisdiction vested by the combined municipal organization charter in municipal 
courts. They shall be elected and their vacancies filled in the manner provided for. in the charter. 


History: 1953 Comp., § 14-15-9, enacted by Laws __ Cross references. — For municipal courts, see 35-14-1 
1965, ch. 300. NMSA 1978 et seq. 


3-16-10. Pending cases in courts not to be affected by consolidation. 


If there is a city and county consolidation, any civil or criminal case filed or pending, in any 
proper court at the time the combined municipal organization becomes effective, shall not be.af- 
fected by the consolidation but shall continue and may be tried, dismissed or disposed of in the 
same manner as if the consolidation had not been made. 


History: 1953 Comp., § 14-15-10, enacted by Laws 
1965, ch. 300. 


3-16-11. Probate judges and district judges at time of consolidation; 
effect. 


A. The probate judge of the county when the consolidation becomes effective shall become the 
probate judge of the combined municipal organization and shall have the same powers, jurisdic- 
tion and duties as provided by law for probate judges of a county, and shall hold office for the re- 
mainder of the term for which he was elected. His successor shall be elected at the time and in the 
manner and for the term provided by law for such office. 

B.. The district:judge or judges acting within and for the county, after the consolidation is com- 
plete and operative, shall be district judges within and for the combined municipal organization 
with the same jurisdiction, powers and duties as if no consolidation had been made. 


History: 1958 Comp., § 14-15-11, enacted ay Laws 
1965, ch. 800, 


3-16-12. Real and personal property taxes; assessment, levy and 
collection. 


If there is a city and county consolidation all real and personal property within the combined 
municipal organization shall be assessed, taxed and taxes levied and collected at the time pod in 
the manner provided by law. | ‘ 


History: 1953 Comp., § 14-15-12, enacted by Laws 
1965, ch. 300. 


3-16-13. Books and records of combined organization; filing of 
instruments. 


A. If there is a city and county consolidation, and on and after the date the combined munici- 
pal organization government becomes operative, adequate books and records shall be provided in 
the municipal corporation for recording or filing instruments in the municipal corporation, as will 
be more specifically provided in the combined municipal organization charter. All books and re- 
cords provided and kept by a county officer prior to the consolidation of the city and county shall 
continue to be made available to the public by the combined municipal organization and copies 
thereof furnished as now provided by law by the combined municipal organization official who, 
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3-16-14 COMBINED MUNICIPAL ORGANIZATIONS 3-16-16 


under the charter, is required to keep and maintain the records, with the same force and effect as 
if the consolidation had not occurred. 

B. Instruments required or authorized by law to be filed or recorded with county clerks in or- 
der to constitute public notice, shall be filed with the clerk of the combined municipal organization 
or officer designated in the charter for such purposes, and when so filed or recorded shall have the 
same force and effect and constitute public notice in the same manner and to the same extent as if 
filed with county clerks of a county. 


History: 1958 Comp., § 14-15-13, enacted by Laws 
1965, ch. 300., 


3-16-14. Assets and liabilities of city and county vest in combined 
organization; exceptions. 


If there is a city and county consolidation all property, assets, credits, causes of action or other 
rights or interests belonging to the city or county at the time the combined municipal organization 
government becomes operative shall belong to the combined municipal organization, and, if neces- 
sary, the combined municipal organization may demand, sue for, recover and enforce the rights in 
appropriate courts in the name of the combined municipal organization, and all debts and obliga- 
tions of the city or county existing at the time the combined municipal organization government 
becomes operative shall become the debt and obligation of the combined municipal organization 
and shall be assumed and paid by it as and when due; provided, that all bonded indebtedness of 
the city or county shall remain the separate debt of the city or county, respectively, and the city or 
county shall respectively retain its separate identity for debt service purposes until the debts of 
each legal entity have been fully paid. Tax levies shall continue to be made in the city and county 
for the required debt service. Special assessments and revenue bonds of the city or county shall 
likewise continue to be paid only as provided originally for the payment thereof and the city or 
county shall maintain its separate identity for the purpose of the debt service. All budget and cash 
balances ‘in all. funds of the city and county, except interest and sinking funds for debt service, 
shall likewise vest in and belong to the combined municipal organization and become available for 
its use in paying current operating expenses. 


_ History: 1953 Comp., § 14-15-14, enacted by Laws 
1965, ch. 300. 


3-16- 15. Contitivation of prosecutions, ordinances, rights, wiivilewes 
and franchises. 


If there is a city and county consolidation all rights, franchises and privileges granted by the city 
or county and all ordinances of the city effective at the date the combined municipal organization 
government becomes operative shall continue in full force and effect throughout the combined 
municipal organization until expiration, repeal, termination, amendment or modification, as au- 
thorized by law, and all prosecutions not already commenced for offenses committed before or after 
the county-city government becomes operative may be made in the name of the combined munici- 
pal organization in the proper court. . iG 


History: 1953 Bons - § 14-15- 15, enacted by Laws 
1965, ch. 300. 


3-16-16. City and county property vests in combined organization. 


If there is a city and county consolidation, all property, real, personal or mixed, belonging to the 
city or county shall vest in and become the property of the combined municipal organization gov- 
ernment immediately when the combined municipal organization government becomes operative. 
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3-16-17 MUNICIPALITIES 3-16-18 


History: 1953 Comp., § 14-15-16, enacted by Laws 


8-16-17. Substitution of combined organization in pending court 
proceedings. 


If any action, suit or proceeding is pending in any court for or against the city or county at the 
time the combined municipal organization becomes operative, the combined municipal organiza- 
tion shall be substituted as plaintiff or defendant, as the case may be, in such action, suit or pro- 
ceeding, and the same shall proceed as if the claim, right, debt or demand upon which the action, 
suit or proceeding was founded, had originally existed in favor of or against the combined munici- 
pal organization. 


History: 1953 Comp., § 14-15-17, enacted oa Laws 
1965, ch. 300. 


3-16-18. Collection of taxes; budgets; powers and duties of officers of 
combined organization. | 


A. The county treasurer shall proceed to collect all taxes assessed against persons or property 
within the combined municipal organization prior to the effective date of the consolidation, inthe 
same manner as if no consolidation had oecurred. When the combined municipal organization 
becomes operative, all county officers shall deliver to the proper officer of the combined municipal 
organization designated in the charter to receive the same, all money, property, books Bart records 
of the respective offices. 

B. After the combined municipal organization becomes. operative, budgets for its govern- 
ment and operation shall be made in the same manner, subject to the same limitations as 
provided by law for budgets of cities and counties. From said date property shall be assessed 
for taxes and taxes levied and collected thereon by the combined municipal organization in the 
same manner and subject to the same limitations as provided by law for assessment, levy and 
collection of taxes in cities and counties including the procedure for collection of delinquent 
taxes. 

C. After the meabiied municipal organization becomes operative, each officer of the organiza- 
tion designated by the charter to assume the powers and duties in whole or in part of the county 
officer or city officer whom he supersedes, shall have all of the rights, powers and duties respec- 
tively imposed by law upon the superseded county officer or city officer, and the exercise and per- 
formance of the functions when done shall be valid and of the same force and effect as if done by 
the officer superseded. 


History: 1953 Comp., § 14-15-18, enacted by Laws 


1965, ch. 300. 
Katee’ 
Ordinances 

Sec. Sec. 
3-17-1. Ordinances; purposes. 3-17-5. Proof of ordinance; authentication; publication; 
3-17-2,. Ordinances; style. effective date; codification, 
3-17-3. Notice by publication of certain proposed ordi- 3-17-6. Codes adopted and enforced by reference; avail- 

nances, ) t ability... 
3-17-4, Ordinances; roll call vote; adoption. — : 3-17-7. Water conservation and drought management 

; plans. 
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3-17-1 ORDINANCES 3-17-1 


3-17-1. Ordinances; purposes. 


‘The governing body of a municipality may adopt ordinances or resolutions not inconsistent with 
the laws of New Mexico for the purpose of: 
A. effecting or discharging the powers and duties conferred by law upon the municipality; 
B. providing for the safety, preserving the health, promoting the prosperity and improving the 
morals, order, comfort and convenience of the municipality and its inhabitants; and 
CC. enforcing obedience to the ordinances by prosecution in the municipal court and metropoli- 
tan courts and upon conviction the imposition of: | 

(1). except for those violations of ordinances described in Paragraphs (2) and (3) of this 
subsection, a fine of not more than five hundred dollars ($500) or imprisonment for not more than 
ninety days or both; 

(2). for a violation of an ordinance prohibiting driving a motor vehicle, nile under. the 
influence of intoxicating liquor or drugs, a fine of not more than one thousand dollars ($1, 000) or 
imprisonment for not more than three hundred sixty-four days or both; and 

(3) for violations of an industrial user wastewater pretreatment ordinance as required by 
the United States environmental protection agency, a fine of not more than one thousand dollars 
($1,000) a day for each violation. 


History: 1953 Comp., § 14-16-1, enacted by Laws I. GENERAL CONSIDERATION, 
- 300; 1967, ch. 146, § 5; 1987, ch. 92, § 1; 1989, 

aes 1; 1990, fio 100, § i 1990, es ate 1; 1998, No. standing to challenge civil forfeiture ofdile 
ch. 66, § 1. nance. — Where the plaintiffs failed to demonstrate that 

Cross references, — For zoning authority of county or they or their members have suffered an injury in fact or 
municipality, see 3-21-1 NMSA 1978 et seq. experienced the imminent threat of injury‘by the enforce- 

For jurisdiction of municipal courts, see 35-14-2 NMSA ment of a municipal ordinance that provided. for the. civil 
1978. > j forfeiture of vehicles operated by persons arrested for 

For proceedings to enforce violations of ordinances, see DWI, the plaintiffs did not have standing to challenge the 
35-15-1 NMSA 1978 et seq. ordinance under the requirements for traditional stand- 
' The 1998 amendment, effective January 1, 1994, ing, organizational standing, facial constitutional chal- 
deleted "third and every subsequent conviction of" pre- lenge of the ordinance, or the doctrine of great public im- 


ceding "violation" and substituted "three hundred sixty- portance, ACLU v. City of Albuquerque, 2007-NMCA-092, 
four days" for "six months" in Paragraph (2) of Subsec- 142 .N.M, 259, 164 P.3d 958, aff'd, 2008-NMSC-045, 144 
tion C: N.M. 471, 188 P.3d 1222. 

1990 amendments. — Laws 1990, ch. 100, § 1, ef- Police officer may make warrantless. artent for 
fective July 1, 1990, in Subsection ©, substituting "for a misdemeanor if he has probable cause to believe the 
second" for "for a third" at the beginning of Paragraph offense occurred in his presence,Zanberg v. Shlotis, 401 
(2), inserting the subparagraph designation "(a)" in F.8d 1151 (10th Cir, mpet / P forth in thi 
Paragraph (2) and adding a Subparagraph (b) thereof, Home rule munic * chen tom ya in orth in this 
relating to impoundment or immobilization for not more section and 3-18-1 NMSA 1978 are independent munici- 
than 60 days of the motor vehicle the convicted person Pa! powers within the meaning of the home rule amend- 
was driving at the time of the offense, was approved ment because they are powers delegated to municipalities 
March 5, 1990. However, Laws 1990, ehi: 113, § 1, effec- completely independent from the home.rule amendment. 
tive May 16, 1990; in Subsection C, inserting "and met: New Mexicans for Free Enterprise v. City. of Santa Fe, 
ropolitan courts" in the introductory clause, substituting peer sent 138 was Mee 126 fie eee : 
"Paragraphs (2) and (3)" for "Paragraph (2)" in Paragraph Delegation of aut vphe y maps Sy ee AT rie cell 
(1), adding Paragraph (3) and making a minor stylistic proper. — There is no authority that municipal officers 
change, was approved later on March 5, 1990. The section may delegate their authority regarding the conduct of 


is set out as amended by Laws 1990, ch. 113, § 1, See 12- municipal affairs to a state official in whose appointment 
1-8 NMSA 1978. ° *AOMMATVO? they have no voice and over'whom they have no control. 

The 1989 amendment, effective July 1, 1989, substi- oem v. City of Albuquerque, ar st NMSC-006, 62 N.M. 
tuted "five hundred dollars ($500)" for "three hundred dol- 208, 307 P.2d 792. 


’ : ions of a 
lars ($300)" in Subsection C(1). While courts are not Bound by declarat 
The 1987 amendment, effective June 19, 1987, im Subs legislative body that its enactment is in the inter- 
section C, in the opening clause, substituted "prosecution est of the, puns fotety and wel eite ghey arp na ie 
in municipal court and upon conviction the imposition of" be ignored; indeed, they are entitled to great weight an 


i inari iously untrue or 
for all the material following "enforcing obedience to the will ordinarily be respected, unless obviously 
ordinances by" as set out in the main pamphlet and added absurd. Farnsworth v. City of Roswell, 1957-NMSC-053, 


63 N.M. 195,315 P.2d 839. 
Bie eoer SNe . Authority of Subsection A. — A municipality may 
ANNOTATIONS adopt ordinances for the purpose of protecting its inhab- 
itants and preserving peace. and order under authority 
I, GENERAL CONSIDERATION. of Subsection A of this section, City of Hobbs v. Biswell, 
I.) VALIDITY. 1970-NMCA-086, 81 N.M. 778, 473.P.2d 917, cert. denied, 
Il. PREEMPTION. 81 N.M. 772, 473 P.2d 911, 
IV. ORDINANCE AND STATUTE. Authority of Subsection B, — The ordinance adopt- 
V. SPECIFIC ORDINANCES. ing authority of Subsection B of this section, often referred 
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to as a general welfare clause, is independent of and in ad- 
dition to ordinance adopting authority conferred by spe- 
cific statutes. City of Hobbs v. Biswell, 1970-NMCA-086, 
81 N.M. 778, 473 P.2d 917, cert. denied, 81 N.M. 772, 478 
P.2d 911. 

Power to regulate use of the streets is a delegation 
of the police power of the state government and what- 
ever reasonably tends to make regulation effective is a 
proper exercise of that power. City of Roswell v. Mitchell, 
1952-NMSC-027, 56 N.M. 201, 242 P.2d 493. 

Extra-territorial public works. — When public 
rights and needs come in conflict with other interests, the 
municipality can exercise its discretionary authority to 
adopt a public policy whose objective is the greatest public 
good. Thus, the city's decision to build the bridge across 
the river, even though involving land outside the city's 
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limits, was legal and presumed valid. State ex rel. Village : 


of Los Ranchos de Albuquerque v. City of Albuquerque, 

1994-NMSC-126, 119 N.M. 150, 889 P.2d 185. 

Municipalities are not authorized to withhold 
utility service from a subsequent owner. Bettini v. City of 
Las Cruces, 1971-NMSC-054, 82 N.M. 633, 485 P.2d 967, 

Presumption of validity. If there is a relation- 
ship between an ordinance and its purpose, then unless 
its determination of the best method for preserving public 
health and safety is so arbitrary and unreasonable as to be 
equivalent to fraud, it will not be set aside. City of Hobbs 
v. Chesport, Ltd., 1966-NMSC-158, 76 N.M. 609, 417 P.2d 
210; Fowler v. City of Santa Fe, 1963-NMSC-045, 72 N.M. 
60, 880 P.2d 511; Martinez v. Cook, 1952-NMSC-034, 56 
N.M. 348, 244 P.2d 134. 

' Franchise without referendum. — A franchise to 
maintain and operate an existing water plant, and to 
make additions, extensions and betterments thereto, may 
be granted by ordinance by a city without a referendum to 
the people. Asplund v. City of Santa Fe, 1926-NMSC-002, 
31 N.M. 291,244 P. 1067. 

Prosecution for violation of a municipal ordi- 
nance is a quasi-criminal proceeding. City of Roswell 
v. Gallegos, 1966-NMSC-246, 77 N.M. 170, 420 P.2d 438; 
City of Santa Fe v. Baker, 1980-NMCA-169, 95 N.M. 238, 
620 P.2d 892. y 

Board members required to take final\ action. 
-— Where municipal ordinance, which created a person- 
nel board of five members, provides that a majority of all 
board members shall constitute a quorum and that final 
action may be taken by the majority of members present 
at a meeting, the ordinance does not require that final ac- 
tion be taken by all five members of the board. Smyers v. 
City of Albuquerque, 2006-NMCA-095, 140 N.M. 198, 141 
P.3d 542. 

Validity of action where board members' terms 
have expired. — Where municipal ordinance provides 
that a board member remains in office until a successor 
has been duly qualified, the validity of a board's action 
was not affected by the fact that the term of two members 
of the board had expired. Smyers v. City of Albuquerque, 
2006-NMCA-095, 140 N.M, 198, 141 P.3d 542. 


II. VALIDITY. 


Business license. — An ordinance which required 
businesses to retain a license and pay a license fee of 1% 
of annual gross business was invalid as a revenue mea- 
sure. Town of Mesilla v. Mesilla Design Center & Book 
Store, Inc., 1962-NMSC-156, 71 N.M. 124, 376 P.2d 183, 

Door to door soliciting. — A municipality has the 
power to enforce reasonable door to door soliciting and 
canvassing regulations to protect its citizens from crime 
and undue annoyances. However, an ordinance which 
conditions the solicitation of aid upon the determination 
by state authority as to what is a religious cause lays a 
forbidden burden upon the exercise of First Amendment 
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liberties, Weissman v. City of Alamogordo; 472 F. Supp. 
425 (D. N.M. 1979), 

Vagueness, — City ordinance which specifically pro- 
hibited maintaining solid waste and inoperable vehicles 
on property was not void for vagueness in that a reason- 
able person would be on notice as to what conduct would 
constitute violation of ordinance. City of Roswell v. Han- 
cock, 1998-NMCA-130, 126 N.M. 109, 967 P.2d 447. 

Recital in ordinance not prerequisite to valid- 
ity. — No New Mexico statute requires a recital in city 
ordinance as a prerequisite to the validity of ordinances 
adopted under this section, and absent a showing of such 
a prerequisite, an ordinance with the enacting clause re- 
quired by 3-17-2 NMSA 1978 is validly adopted. City of 
Hobbs v. Biswell, 1970-NMCA-086, 81 N.M. 778, 473 P.2d 
917, cert. denied, 81 N.M. 772, 478 P.2d 911. 

Drug paraphernalia ordinance, — A drug parapher- 
nalia ordinance is neither vague nor overbroad which re- 
quires proof of subjective intent to engage in proscribed 
conduct. Weiler v. Carpenter, 695 F. 2d 1848 (10th Cir. 
1982). . 

Forfeiture hearing. — An ordinance which failed to 
provide for hearing in connection with forfeiture of drug 
paraphernalia violates due process, Weiler v. Carpenter, 
695 F.2d 1348 (10th Cir. 1982), 

Noise ordinance. — A noise ordinance which made it 
unlawful to create any unreasonably loud, disturbing or 
unnecessary noise or noise of such character, intensity or 
duration as to be detrimental to the repose, life or health 
of others and listed certain specific acts that were prohib- 
ited was not unconstitutionally vague for failing to specify 
permissible decibel levels. City of Farmington v, Wilkins, 
1987-NMCA-088, 106 N.M. 188, 740 P.2d 1172, cert. de- 
nied, 106 N.M. 174, 740 P.2d 1158. 

Parking meter ordinance. — Where parking meter 
ordinance was enacted primarily as a traffic regulation 
and not for the revenue incidental thereto, the ordinance 
is not unconstitutional or otherwise invalid because, inci- 
dentally, the city's receipts of money are increased. City of 
Roswell v. Mitchell, 1952-NMSC-027, 1982-NMSC-078,. 56 
N.M. 201, 242 P.2d 493. 

Location of adult bookstore. — An ordinance which 
prohibited the location of an adult bookstore within 1,000 
feet of certain specified facilities, including a residential 
area was unconstitutionally vague. Harris Books, Inc, v: 
City of Santa Fe, 1982-NMSC-078, 98 N.M. 235, 647 P.2d 
868. 

Loitering. — Portions of an ordinance which prohib- 
ited loitering in public streets, places and gatherings, 
businesses or private property without lawful business, 
and which prohibited loitering about a public, private or 
parochial school, college or buildings, on foot or in a ve- 
hicle, without. lawful business were unconstitutional be- 
cause they condemned acts to which no reasonable per- 
son would attribute wrong doing or misconduct. Balizer v. 
Shaver, 1971-NMCA-010, 82 N.M. 347, 481 P.2d 709. 

Inoperable automobiles. — An ordinance which 
made it unlawful to keep solid waste and inoperable ve- 
hicles on private property was not void for vagueness. City 
of Roswell v, Hancock, 1998-NMCA-130, 126 N.M. 109, 967 
P.2d 449, cert. denied, 126 N.M. 107, 967 P.2d 447. 

Pit bull dogs. — An ordinance banning the ownership 
or possession of a dog of the breed known as the American 
Pit Bull Terrier, was not void for vagueness, did not violate 
substantive or procedural due process, and did not take 
private property without just compensation in view of the 
fact that prior to the enactment of the ordinance residents 
had repeatedly been attacked in their persons and ani- 
mals by pit bulls and a child had been severely mauled by 
a pit bull while walking home from school, Garcia v. Vil- 
lage of Tijeras, 1988-NMCA-090, 108 N.M. 116, 767 P.2d 
355, cert. denied, 107 N.M 785, 765 P.2d 758. 
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Disorderly house. — In an ordinance which made it 
unlawful to keep any "common, ill-governed disorderly 
house", the words "common" and "ill-governed" were un- 
constitutionally vague, but the word "disorderly" was not 
unconstitutionally vague and the constitutional words 
would be severed fromthe ordinance. City of Farmington 
v. Phillips, 1978-NMCA-120, 92 N.M. 304, 587 P.2d 451. 

Loitering on school grounds. — To interpret a city 
ordinance prohibiting loitering on school grounds without 
lawful business there as saying that no one had the right 
to be on school property without permission would raise 
serious constitutional questions, where the ordinance did 
not state that permission to be on school grounds was 
required. Anderson 'v. Shaver, i EF Supe 920 (D.N.M. 
1968). 


III. PREEMPTION, 


Preemption test. — The test for state preemption of 
a municipal ordinance is not whether the municipality 
misstates the law in findings stated in the ordinance or 
whether some overlap exists between an ordinance and 
a statute. The test is whether the ordinance permits an 
act the statute prohibits, or vice versa. Rio Grande Kennel 
Club v. City of Albuquerque, 2008-NMCA-093, 144 N.M. 
636, 190 P.3d 1131. 

State law preemption. — Both the state law regard- 
ing DWI and Section 3-17-1C(2) NMSA 1978 demonstrate 
by their plain language that the legislature did not intend 
to preempt the field of DWI legislation and preclude mu- 
nicipalities from enacting DWI ordiances. New Mexico's 
DWI statutes clearly contemplate the existence of mu- 
nicipal DWI ordinances in that the statutes discuss the 
proper interaction between such ordinances and the stat- 
utes. City of Rio Rancho v. Mazzi, 2010-NMCA-054, 148 
N.M. 553, 239 P.3d 149, cert. denied, 2010-NMCERT-005, 
148 N.M. 574, 240 P.3d 1048. 


IV. ORDINANCE AND STATUTE. 


Lesser penalties. — The city did not exceed its author- 
ity by enacting an ordinance providing a lesser penalty 
than state DWI statutes thereby limiting the right. to a 
jury trial. Such an ordinance is not inconsistent with the 
laws of New Mexico because it does not permit an act pro- 
hibited by the general law or vice versa, City of Rio. Ran- 
cho v. Mazzei, 2010-NMCA-054, 148 N.M. 553, 239 P.3d 
149, cert. denied, 2010-NMCERT-005, 148 N.M. 574, 240 
Pp 3d 1048. 

Petty misdemeanor penalty for DWI. — Where a 
municipal ordinance prohibited exactly the same acts as 
those acts prohibited by state DWI statutes, and the only 
substantive difference between the ordinance and state 
law was that the ordinance imposed a petty misdemeanor 
penalty and state law imposed a misdemeanor penalty, 
the ordinance was not inconsistent with state law. City of 
Rio Rancho v. Mazzei, 2010-NMCA-054, 148 N.M. 553, 239 
P.3d 149, cert. denied, 2010-NMCERT-005, 148 N.M. 574, 
240 P.3d 1048. 

A home rule municipality is free to impose any 
penalty for DWI that complies with Article X, Section 6 
of the New Mexico Constitution and 3-17-1(C)(2) NMSA 
1978, City of Rio Rancho v, Mazzei, 2010-NMCA-054, 148 
N.M. 558, 289 P.3d 149, cert. denied, 2010-NMCERT-005, 
148 N.M. 574, 240 P.3d 1048. 

The legislature has not preempted the field 
of DWI legislation. City of Rio Rancho v. Mazzei, 
2010-NMCA-054, 148 N.M. 558, 239 P.3d 149, cert. denied, 
2010-NMCERT-005, 148 N.M. 574, 240 P.3d 1048. 

More restrictive ordinances. — An ordinance can 
be more restrictive than a state law, as long as it supple- 
ments, compliments or duplicates the state statute, but 
does not conflict with it. ACLU of New Mexico v. City of Al- 
buquerque, 2006-NMCA-078, 139 N.M. 761, 137 P.3d 1215. 


ORDINANCES 


527 


3-17-1 


Regulation of water wells. — An ordinance which 
prohibited drilling of water wells within 200 feet of a wa- 
ter distribution line did not conflict with a statute which 
prohibited the drilling of a water well within 300 feet of 
a water distribution line because the ordinance was less 
restrictive. Stennis v. City of Santa Fe, 2008- NMSC- 008, 
143 N.M. 320, 176 P.3d 309. 

Ordinance may duplicate or complement statu- 
tory regulation. — The fact of double regulation does 
not result in the withdrawal of the municipality's au- 
thority to regulate. An ordinance may duplicate or com- 
plement statutory regulations. City of Hobbs v. Biswell, 
1970-NMCA-086, 81 N.M. 778, 473 P.2d 917, cert. denied, 
81-N.M. 772, 473 P.2d 911. 

Exclusive garbage contract. A municipal ordi- 
nance providing for the letting of an exclusive garbage 
contract and the contract awarded under the ordinance 
was a reasonable exercise of the municipality's police 
power to protect the health and welfare of the community. 
Gomez v. City of Las Vegas, 1956-NMSC-021, 61 N.M. 27, 
293 P.2d 984. 

Ordinance more strict than state statute was not 
inconsistent with state law on the same subject be- 
cause it provided for greater restrictions or prescribed 
higher standards than the law. City of Hobbs v. Biswell, 
1970-NMCA-086, 81 N.M. 778, 473 P.2d 917, cert. denied, 
81 N.M.. 772, 473 P.2d 911. 

Exclusive garbage contract. — The burning, re- 
moval and disposal of garbage involve public health and 
safety and an ordinance granting an exclusive contract to 
collect, remove and dispose of garbage, and making it un- 
lawful to burn garbage related to public health and safety, 
was not arbitrary, capricious or unreasonable, Barber's 
Supermarkets, Inc. v. City:of Grants, 1969-NMSC-115, 80 
N.M. 533, 458 P.2d 785. 

Motor vehicle ordinances. — Under statute mu- 

nicipality may enact motor vehicle ordinances notwith- 
standing that state statute likewise covers same subject 
matter and provides penalty for violations. Mares v. Kool, 
1946-NMSC-032, 51 N.M. 36, 177 P.2d 532. 
Where city ordinance is 
broader than the state statute in that it permits inspec- 
tion by persons not necessarily police officers, but noth- 
ing in the state statute prohibits inspection by other than 
police officers, there was no conflict between city and state 
regulations. City of Hobbs v, Biswell, 1970-NMCA-086, 81 
N.M. 778, 473.P.2d 917, cert. denied, 81 N.M. 772, 473 P.2d 
911, 


V. SPECIFIC ORDINANCES. 


Minimum wage. — Minimum wage ordinance enacted 
by City of Santa Fe is within the power of the city to enact 
and is constitutional. New Mexicans for Free Enterprise 
v. City of Santa Fe, 2006-NMCA-007, 138 N.M. 785, 126 
P.8d 1149. 

Home rule municipality may set minimum wage higher 
than that required by the state Minimum Wage Act be- 
cause of the independent powers possessed by municipali- 
ties in New Mexico and the absence of any conflict with 
state law. New Mexicans for Free Enterprise v. City of 
Santa Fe, 2006-NMCA-007, 188 N.M. 785, 126 P.3d 1149, 

Sale of intoxicating liquor. — A municipality has 
sufficient charter power to enact ordinance prohibit- 
ing sale of intoxicating liquor. City of Clovis v. Dendy, 
1931-NMSC-007, 35 N.M. 347, 297 P. 141 (decided under 
prior law). 

Garbage collection and disposal. — The author- 
ity to establish health measures is authority for the 
municipality to place garbage collection and disposal 
exclusively with itself. City of Hobbs v. Chesport, Ltd., 
1966-NMSC-158, 76 N.M. 609, 417 P.2d 210. 
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Keeping of livestock. — In action attacking validity 
of ordinance prohibiting the keeping of livestock within 
restricted district of city, plaintiffs must prove specific 
facts showing ordinance unreasonable to overcome find- 
ing of city board, stated in preamble, that such keeping 
was a nuisance and endangered public health, and fact 
that plaintiffs' stables were kept clean and sanitary was 
no ground for holding ordinance invalid. Mitchell v. City 
of Roswell, 1941-NMSC-007, 45 N.M. 92, 111 .P.2d 41, ex- 
plained in Green v. Town of Gallup, 1941-NMSC-050, 46 
N.M. 71, 120 P.2d 619. 

Regulation of pawnbrokers. — City had authority 
to enact ordinances under its general welfare power and 
its police power to regulate pawnbrokers. City of Hobbs v. 
Biswell, 1970-NMCA-086, 81 N.M. 778, 473 P.2d 917, cert. 
denied, 81 N.M. 772, 473 P.2d 911 (decided under prior 
law). 

Regulation of ddbvedhiGuipenivers — Under this sec- 
tion, municipal corporations are authorized to regulate 
the business of warehousemen, such business being af- 
fected with a public interest. Daniel v. City of Clovis, 
1929-NMSC-061, 34 N.M. 289, oli P, 260 —— under 
prior law). 

City may require a druggist to give bond as se- 
curity that he will obey the law in dispensing liquor, but 
where the bond is made collectible only upon conviction 
for violation of the ordinance, it becomes a penalty lim- 
ited to $300. City of Roswell v. Jacoby, 1916-NMSC-034, 
21 N.M. 702, 158.P. 419 (decided under prior law). 

State misdemeanor statute does not preempt mu- 
nicipal ordinance. — The state statute providing a full 
misdemeanor penalty for certain acts of domestic violence 
does not preclude prosecution of an offense under a mu- 
nicipal ordinance that only provides a petty misdemeanor 
penalty. 2008 Op. Att'y Gen. No. 08-06. 

While an ordinance cannot conflict with a state 
statute, it is proper for an ordinance to cover the same 
subject matter as ’a state law. Local ordinances and 
state statutes may complement, support, implement and 
strengthen one another. 1963-64 Op. Att'y Gen. No, 63-40 
(rendered under former law). 

Ordinance may not punish criminal act less se- 
verely. — Where an offense is identified as a felony ‘un- 
- der state law, a municipality may not enact an ordinance 
which purports to punish the same offense and set a lesser 
penalty therefor. 1981 Op. Att'y Gen. No. 81-24. 

Traffic ordinances. — The city of Roswell has author- 
ity to enact a traffic ordinance and prescribe a penalty for 
a violation of same by including payment of fine or impris- 
onment, or both, as long as the penalties and the impris- 
onment do not exceed the sum of $300 or 90 days in jail, or 
both. 1953-54 Op. Att'y Gen. No, 53-5828. 

Wearing of crash helmets by motorcycle riders. — 
A municipality may not require by ordinance the wearing 
of crash helmets by riders of motor-driven cycles having 
not more than five horsepower. The adoption of such an 
ordinance would be an unconstitutional restriction upon 
a person's civil liberty, for the ordinance would seek to. re- 
strict his liberty when such restriction would not result 
in a benefit to the public at large or tend to preserve the 
safety of the community. The municipality might constitu- 
tionally require all motorcycle riders under a certain age 
to wear safety helmets, so long as the grouping does not 
include adults. 1966 Op. Att'y Gen. No, 66-15. 

Restrictions on political activities. — A county 
personnel ordinance can contain prohibitions against 
a covered employee holding a political position which is 
incompatible with his county employment, or provide 
that if the holding of a political office interfered with the 
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full-time performance of his county employment, it would 
be grounds for termination of his employment. ae wei 
Att'y Gen. No. 64-144, 

A county ordinance which precludes any person ra 
soliciting contributions for any political party or for any 
partisan political purpose from covered county: employ~- 
ees if he knows that they are covered employees would be 
valid only if limited to working serie 1964 Op. Att'y Gen, 
No. 64-144, . 

Regulation of fireworks. — The Fireworks Licensing 
and Safety Act (60-2C-1 et seq. NMSA 1978).expressly re- 
moved for municipalities their general: authority to regu- 
late fireworks and replaced it with limited authority to 
regulate the use of aerial and ground audible devices. To 
the extent that municipalities have regulatory authority 
over specified devices, those devices are subject to double 
regulation as long as municipal regulations do not conflict 
with the act's requirements. 1990 Op. Att'y Gen. No, 90-11. 

The Fireworks Licensing and Safety Act (60-2C-1 et 
seq, NMSA 1978) denies all municipalities, including 
those with home rule charters, from regulating fireworks 
other than as provided by the statute. 1990 Op. At Gen, 
No, 90-11, 

Section limits enforcement. — This section is clearly 
a limitation on the powers of cities and towns to provide 
for enforcement of municipal ordinances. 1959-60 Op. 
Att'y Gen. No, 60-199. 

The town of Grants may impose a jail sentence alone, 
or a fine and a jail sentence, for the violation of one of its 
ordinances, subject to the limitations imposed in this sec- 
tion. 1957-58 Op. Att'y Gen, No. 58-217. 

Law reviews. — For note, "County Regulation of Land 
Use and Development, "see 9 Nat. Resources J, 266 (1969). 

For article, "Prisoners Are People," see 10 Nat. Re- 
sources J, 869.(1970). 

For article, "Rights of New Mexico Municipalities Re- 
garding the Siting and Operation of Privately Owned 
Landfills," see 21 N.M.L. Rev. 149. (1990). -: 

Am. Jur. 2d, A.L.R, and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 343 to 345. 

"Radius," meaning of the term employed in ordinance as 
descriptive of area, location or distance, 10 A.L.R.2d 605. 

Emergency: conclusiveness of declaration of ‘emergency 
in ordinance, 35 A.L.R.2d 586. 

Simultaneous repeal and reenactment of all, or part, of 
legislative act, effect of, 77 A.L.R.2d 336. 

Validity and construction of statute or ordinance requir- 
ing or prohibiting posting or other publication of price of 
commodity or services, 89 A.L.R.2d 901, 80 A.L.R.38d 740. 

Validity of regulations as to contraceptives or the dis- 
semination of birth control information, 96 A.L.R.2d 955. 

Mining or quarrying operations or oil production within 
municipal limits, ordinance prohibiting or regulating, 10 
A.L.R.3d 1226. 

Curfew: validity and construction of curfew | stat- 
ute, ordinance or proclamation, 59 A.L.R.8d 321, 83 
A.L.R.4th 1056. 

Initiative process: adoption of zoning ordinance or 
amendment thereto through initiative process, 72 
A.L.R.3d 991. +4 

Referendum: adoption of zoning ordinance or amend- 
ment thereto as subject of referendum, 72 A.L.R.3d Peat 

Validity, construction, and effect of "Sunday closing" o 
"blue" laws - modern status, 10 A.L.R.4th 246. 

Right of municipal corporation to review of unfavorable 
decision in action or prosecution for violation of ordinance 
- modern status, 11 A.L.R.4th 399, 

62 C.J.S. Municipal Corporations §§ 160, 248. 
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8-17-2 , ORDINANCES 3-17-4 


3-17-2. Ordinances; style. 


The enacting clause of a municipal ordinance shall be: 


"Be it ordained by the governing body of the ............ (here insert name of municipality)." 
History: 1953 Comp., § 14-16-2, camited by Laws 1970-NMCA-086, 81 NM, 778, 473 P.2d 917;.cert. denied, 
1965, ch. 300. | 81 N.M. 772, 473 P.2d 911. 


Am, Jur. 2d, A.L.R. and C.J.S, references. — 56 Am. 


ANNOTATIONS Jur, 2d Municipal Corporations, Counties, and Other Po- 
Ordinance with enacting clause required by this litical Subdivisions § 347. 


section is validly adopted. City of Hobbs v. Biswell, 62 C.J.S, Municipal Corporations §§ 249 to 251. 


3-17-3. Notice by publication of certain proposed ordinances. 


A. Notice.by publication of the title and subject matter of any ordinance proposed for adoption 
by the governing body of any municipality must take place at least two weeks prior to consider- 
ation of final action upon the ordinance in open session of the governing body, except that this 
section shall not apply to ordinances dealing with an emergency declared by the chairman of the 
governing body or the mayor, as the case may be, to be an immediate danger to the public health, 
safety and welfare of the municipality, or to ordinances the subject matter of which is amending a 
city zoning map, provided the amendment to such zoning map has been considered by, and recom- 
mended to, the commission by a planning commission with jurisdiction in the matter. It is suffi- 
cient defense to any suit or prosecution to show that no notice by publication was made. 

B. Notice of the proposed ordinance shall be published one time as a legal advertisement in a 
newspaper of general circulation in the municipality. ; 

C. Copies of a proposed ordinance shall be available to interested persons during normal and 
regular business hours of the municipal clerk upon request:and payment of a reasonable charge 
beginning with the date of publication and continuing to the date of consideration by the munici- 
pality's elected commission. 


History: 1953 Comp., §: 14.16. 2.1; enacted by Pie ANNOTATIONS 


1978, ch. 85, § 1. 
® Inapplicable to resolutions, — This section applies 


only to ordinances and not to resolutions. Hotels of Dis- 
tinction W., Inc. v. City of Albuquerque, 1988-NMSC-047, 
‘107 N.M. 257, 755 P.2d 595. 


3-17-4. Ordinances; roll call vote; adoption. 

A. If a majority of all the members of the governing body vote in favor of adopting the ordi- 
nance or resolution, it is adopted. The municipal clerk shall record in the minutes book the vote of 
each member of the governing body on each ordinance or resolution. 

B,. Within three days after the adoption of an ordinance or resolution, the mayor shall validate 


the ordinance or resolution by endorsing "Approved" upon the ordinance or resolution and signing 
the ordinance or resolution. ; 


History: 1953 Comp., § 14-16-3, enacted by Laws Sufficiency of approval. — The word "Approved" in 


1965, ch. 300. a resolution, followed by a blank line for the purpose of 
writing the date, and signed by the mayor, was sufficient. 
ANNOTATIONS City of Albuquerque v. Water Supply Co., 1918-NMSC-088, 


24 N.M. 368, 174 P. 217. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d, Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 357 to 360. 

At what stage does an ordinance pass beyond the power 
of the legislative body to. reconsider or recall, 96 A.L.R. 


Plaintiff's action insufficient to invoke estoppel 
against defendant from raising invalidity of ordi- 
nance, — Plaintiff's entering into preliminary negotia- 
tions with prospective clients after the day the ordinance 
would have become effective had the statutory prereq- 
uisites been complied with, by itself, was an insufficient 


change in position ‘to invoke equitable estoppel against 1309. ; Mi Jef j 
defendant city council from raising the invalidity of the , Pe C.J.S, Municipal Corporations §§ 255 to 258, 265 to 


ordinance, which had not been properly enacted under 
this section. Dale J. Bellamah Corp. v. City of Santa Fe, 
1975-NMSC-045, 88 N.M. 288, 540 P.2d 218. 
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38-17-5 MUNICIPALITIES 3-17-6 


3-17-5. Proof of ordinance; authentication; publication; effective date; 
codification. 


A. An ordinance shall be recorded in a book kept for that purpose, shall be authenticated by 
the signature of the presiding officer of the governing body and the municipal clerk and shall bear 
the seal of the municipality. The ordinance shall be published one time either in its entirety or by 
title and a general summary of the subject matter contained in the ordinance, whichever the gov- 
erning body elects to do. 

B. An ordinance shall not become effective until five days after it has iti published, unless 
otherwise provided by law. 

C. If the ordinances of the municipality are codified or codified and revised, it is not neces- 
sary to publish the entire codification or codification and revision. An ordinance, referring to the 
codification or codification and revision by title only and specifying one place in the municipality 
where the codification or codification and revision may be inspected during the normal and regular 
business hours of the municipal clerk, may be published instead of the codification or codification 
and revision. 

D. Any court shall accept the following as prima facie evidence that an ordinance has been 
published: 

(1) the book in which the ordinances of the municipality are venondid: 

(2) any copy of an ordinance certified by the municipal clerk or his duly authorized deputy; 

(3) any ordinance published in book or pamphlet form under the authority of the munici- 
pality; or 

(4) any codification of ordinances prepared under the authority of the municipality. It is 
sufficient defense to any suit or EEO eRUUION to show mae no publication was made. 


History: 1953 Comp., § 14-16-4, enacted by Laws 226 P.3d 477, overruling Muller v. City of Albuquerque, 
1965, ch. 300. 1978-NMSC-091, 92 N.M. 264, 587 P.2d 42; Coe v, City of 
Cross references. — For definition of "publish" or Albuquerque, 1970-NMSC-041, 81 N.M. 361, 467 P.2d 27; 
"publication", see 3-1-2 NMSA 1978. and General Servs. Corp. v. Board of Comm'rs of Bernalillo 

For continuation of ordinances in combined municipal Cnty., 1965-NMSC-112, 75 N.M. 550, 408 P.2d 51. 
organizations, see 3-16-15 NMSA 1978. »It is better practice to prove an ordinance in ac- 


cordance with the terms of this section and avoid 
ANNOTATIONS the necessity of proving authenticity of signatures of the 


Municipal ordinances are law, not adjudica- officers required to authenticate ordinance. Territory v. 
-tive facts, and may be judicially noticed as law. Lynch, 1913-NMSC-038, 18 N.M, 15, 133 P. 405, overruled 


City of Aztec v. Gurule, 2010-NMSC- 006, 147 N.M. 693, by State v. Chamberlain, 1991-NMSC-094, 112 N.M. 723, 

226 P.3d 477, overruling Muller v. City of Albuquerque, 819 P.2d 673. <a fad : 

1978-NMSC-091, 92 N.M. 264, 587 P.2d 42; Coe u City of  , In the final publication an ordinance must be so 

Albuquerque, 1970-NMSC-041, 81 N.M. 361, 467 P.2d 27; identified as to give general notice to all concerned 

and General Servs. Corp. v. Board of Comm'rs of Bernalillo of the character of the enactment. City of Clovis v, North, 

Cnty., 1965-NMSO-112, 75 N.M. 650, 408 P.2d 61. OBR NM aieea Ge NM Age gat Red 208 . 
Judicial notice of municipal ordinance as law. Title" is a “descriptive name" or "the heading forming 

— Where defendant was convicted in municipal court of the name of an. act or statute, by which it is distinguished 

aggravated DWI contrary to a municipal ordinance; defen- from others." City of Clovis v. North, 1958-NMSC-077, 64 

dant appealed to district court; at the trial de novoin dis-, _.N-M, 229, 327 P.2d 305. 

trict court, the municipality failed to introduce the munici- Am. Jur. 2d, A.L.R. and C.J.S, references, — 56 Am. 

pal ordinance into evidence; and the district court properly Jur. 2d Municipal Corporations, Counties, and Other Po- 

denied defendant's motion to dismiss on the grounds that litical Subdivisions §§ 350, 351, 355, 

the municipality did not prove its case because it failed Conclusiveness of declaration of emergency in ordi- 

to introduce the municipal ordinance into evidence, nance, 35 A.L.R.2d 586. 

City of Aztec v. Gurule, 2010-NMSC-006, 147 N.M. 693, Eo ae eae on eran eae ee oes 


3-17-6. Codes adopted and enforced by reference; availability. . 


A. A municipality may adopt by ordinance the conditions, provisions, limitations and terms of: 
(1) an administrative code; 
(2) an air pollution code; 
(3) a building code that includes provisions for plan review, permitting and inspections for 
general, electrical, mechanical and plumbing construction; 
(4) an elevator code; 
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3-17-7 ORDINANCES 3-17-7 


(5) a fire prevention code; 

(6) a health code; 

(7) [a] housing code; 

(8) a traffic code; or 

(9) any other code not in conflict with the laws of New Mexico or valid regulations issued 
by any board or agency of New Mexico authorized to issue regulations. 

Any code so adopted shall provide for minimum requirements at least equal to the state EPIUEP; 
ments on the same subject. 

B. An ordinance adopting any such code need only refer to the proper title and date of the outer 
without setting forth the code's conditions, provisions, limitations and terms, and may include any 
exception or deletion to the code by setting forth the exception or deletion to the code. The ordi- 
nance shall further specify at least one place within the municipality where the code, so adopted, 
is available for inspection during the normal and regular business hours of the municipal clerk. A 
copy of the code shall be available upon request and payment of a reasonable charge. 

C. Any amendment to such a code may be adopted in the same manner as other ordinances are 
adopted. . 


History: 1958 Comp., § 14-16-5, enacted by Laws authority to issue a stop work or similar order on a con- 


1965, ch. 300; 2007, ch. 132, § 1. struction project authorized by a local jurisdiction that 
Bracketed material. — The bracketed material was has adopted a building code that, while the code meets 
inserted by the compiler and is not part of the law, minimum standards set by the CID, differs from the build- 
The 2007 amendment, effective July 1, 2009, permit- ing code adopted by the.CID, 2011 Op. Att'y Gen. 11-06, 
ted a municipality to adopt a building code that includes Jurisdiction of municipal judge regarding traf- 
provisions for plan review, permitting and inspections for fic offenses, — Unless the town has specifically enacted 
general, electrical, mechanical: and plumbing construc- an ordinance inclusive of the motor vehicle offenses con- 
tion. faite tained in the state traffic code, a municipal judge does 


ineial not have jurisdiction to hear and try those traffic offenses 
ef _ ANNOTATIONS contained in the state motor vehicle code which are not 


Restrictions on municipal permitting or inspec- actually covered by the particular town ordinance. 1961- 
tion. — The construction industries division of the regu- 62 Op. Att'y Gen. No. 62-141, ( 
lation and licensing department does not have the author- Incorporated municipalities are given express 
ity to place special requirements on a local jurisdiction's power to adopt traffic codes merely by reference to the 
approval of construction permits or inspection of construc- proper title and date of the code on the same subject, pro- 
tion projects, 2011 Op. Att'y Gen. No. 11-06. ; vided that the entire code so adopted is made available 
Failure to adopt temporary or permanent CID — for inspection in at least one place within the municipal- 
program requirements. — The construction industries ity, and provided that a copy of the code is made available 
division of the regulation and licensing department does upon request. O5I80 Op. Att'y Gen, No, 60-218. 
not have the authority to refuse inspection services to a : Meaning of "code", — In the context in which the word 
local jurisdiction because the local jurisdiction failed to Fa ie Serer fee pike acl Ce 
adopt temporary or permanent CID program require- . ; 
fonts for the approval of construction permits or inspec- subject, 1959-60 Op. Att'y Gen. No. 60-110, f 
tion of construction projects, 2011 Op. Att'y Gen..No, 11- It is necessary to publish the information that 


06. such code has been adopted with an appropriate refer- 
Enforcement of state building code. — The con- ence to title and date of such code. 1959-60 Op. Att'y Gen. 
No. 60-110, 


struction industries division of the regulation and licens- 
ing department has the authority to refuse to provide 
inspection services or certify local inspectors in munici- 
palities that fail to adopt a building code that provides 
for minimum requirements of the state Uniform Build- 
ing Code, The construction.industries division has the 


Law reviews. — For note, "County Regulation of Land 

Use and Development," see 9 Nat. Resources J. 266 (1969). 

‘ Am, Jur, 2d, A.L.R. and C.J.S. references. — Valid- 

ity, construction, and application of the uniform fire code, 
46 A.L.R.5th 479. 


3-17-7. Water conservation and drought management plans. 


A municipality shall consider ordinances and codes to encourage water conservation and drought 
management planning pursuant to the provisions of Section 3 [72-14-3.2 NMSA 1978] of this act. 


History: Laws 2003, ch. 138, § 1. Effective date. — Laws 2008, ch. 138 contained no ef- 
Cross references. — For municipal regulation of wa- fective date provision, but, pursuant to N.M. Const., art. 
tercourses, ponds, wells and cisterns, see 3-53-1 NMSA IV, § 23, was effective June 20, 2003, 90 days after ad- 
1978. ' journment of the legislature. 
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3-18-1 MUNICIPALITIES 3-18-1 


ARTICLE 18 


Powers of Municipalities 


Sec. Sec. ; 

3-18-1. General powers; body politic and corporate pow- 3-18-14. Municipal libraries: establishment; contract 
ers. services; state publications; gifts and be- 

3-18-2. Prohibition on municipal taxing power, quests, 

3-18-38. Animals. 3-18-15. Works of art; other works; acquisition and main- 

3-18-4. Buildings; construct, purchase, rehabilitate, care tenance. 
for. 3-18-16. Markets and market places. 

3-18-5. Dangerous buildings or debris; removal; notice; 3-18-17. Nuisances and offenses; regulation or prohibi- 
right of municipality to remove; lien. tion. 

3-18-6. Building construction and restrictions; establish- 3-18-18. Parks. : . 
ing fire zones. 8-18-19. Park and recreation coerateths authorized. 

3-18-7. Additional county and municipal powers; flood 3-18-20. Police ordinances; county jails, 
and mudslide hazard areas; flood plain 3-18-21. Railroads; street railroads; crossings. 
permits; land use control; jurisdiction; 3-18-22. Requirement for sanitary facilities; notice to 
agreement. owners; failure to comply; municipality to 

3-18-8. Cemeteries. perform work; lien; interest. 

3-18-9. Census. 3-18-23. Steam boiler inspection. 

3-18-10. Power of eminent domain; purposes; proceed- 3-18-24, Licensing and regulating secondhand and eank 
ings. stores, 


3-18-11. Fire prevention and protection; insurance for 3-18-25. Water systems; sewers; assessments. 
volunteer firemen. 3-18-26. Toll bridges. 
3-18-11.1. Fingerprinting of fireman applicants required; 3-18-27. Trees and shrubs. 
authorization for municipality to commu- 3-18-28. Municipal employees' retirement system. 
nicate such information to the federal bu- 3-18-29. Foreign-trade zones. 
reau of investigation. 3-18-30. Parking citations; certain municipalities; ad- 
3-18-12. Food and merchandise; regulation and inspec- ministrative cost assessment. 


tion. 3-18-31. Sale of gasoline; authority of the municipality. 
3-18-13. Industrial nuisances and nauseous locations; 3-18-32. Limitation of county and municipal restrictions 
regulation and prohibition. on solar collectors, 


8-18-1. General powers; body politic and corporate powers. 


A municipality is a body politic and corporate under the name and form of government selected 
by its qualified electors. A municipality,may: 

A. sue or be sued; ( 

B. enter into contracts or leases; 

C. acquire and hold property, both real and personal; 

D. have a common seal which may be altered at pleasure; 

E. exercise such other privileges that are incident to corporations of oe character or degree 
that are not inconsistent with the laws of New Mexico; 

F. protect generally the property of its municipality and its inhabitants; 

G. preserve peace and order within the municipality; and 

H. establish rates for services provided by municipal utilities and revenue-producing projects, 
including amounts which the governing body determines to be reasonable and consistent with 
amounts received by private enterprise in the operation of similar facilities. 


History: 1953 Comp., § 14-17-1, enacted by Laws For limitation of actions on bonds of municipalities, see 
1965, ch. 300; 1969, ch. 251, § 2; 1972, ch. 81, § 2. 37-1-25 NMSA 1978. 

Cross references. — For prohibition of nuisances, see For venue of actions against municipalities, see 38-3-2 
3-18-17 NMSA 1978. NMSA 1978. 

For sale or lease of property, see 3-54-1 NMSA 1978 et For Tort Claims Act, see 41-4-1 to 41-4-29 NMSA 1978... 
seq. For donated real property, see 47-1-47, 47-1-48 NMSA 

For tax exemption of property, see N.M. Const., art. VIII, 1978. 
§ 3. 

For sale of county buildings or lands to municipalities, I. GENERAL CONSIDERATION. 
sce 447-2 NMBA 1978: II, CAPACITY FOR SUIT. 

For lease of state lands, see 19-7-54 NMSA 1978. III. CONTRACTS 

For unclaimed property, see 29-1-13 to 29-1-15 NMSA IV. UTILITIES. _ 
1978. V. PREEMPTION. 


For limitation of actions in suits against cities, towns 
and villages, see 37-1-24 NMSA 1978, 
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3-18-1 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 


Home rule municipalities. — Powers set forth in this 
section and 3-17-1 NMSA 1978 are independent munici- 
pal powers within the meaning of the home rule amend- 
ment because they are powers delegated to municipalities 
completely independent from the home rule amendment. 
New Mexicans for Free Enterprise v. City of Santa Fe, 
- 2006-NMCA-007, 138 N.M. 785, 126 P.3d 1149: 

This section confers a "police power" upon mu- 
nicipalities to protect their inhabitants and preserve 
peace and order within the municipal limits. A munici- 
pality may adopt ordinances for this purpose under au- 
thority of 3-17-1A NMSA 1978, City of Hobbs v. Biswell, 
1970-NMCA-086, 81 N.M. 778, 473 P.2d 917, cert. denied, 
81 N.M. 772, 473 P.2d 911. 

Authority of city. — The city is the sole judge as to 
what is best for the public health and safety of its in- 
habitants. Barber's Super MBRts., Inc., v. City of Grants, 
1969-NMSC-115, 80 N.M. 533, 458 P.2d 785; Gomez v. City 
of Las Vegas, 1956-NMSC-021, 61 N.M. 27, 293 P.2d 984. 

Statute prescribing procedure. — The rule is well 
established that where the ‘statute directs in definite 
terms the manner in which municipal acts are to be ex- 
ercised, such statutory method must be substantially fol- 
lowed, City of Clovis v. Crain, 1960-NMSC-129, 68 N.M. 
10, 357 P.2d 667. : 


II, CAPACITY FOR SUIT. 


Municipality is liable for its negligence when en- 
gaged in a proprietary function as distinguished from 
a governmental function. Murphy v, City of Carlsbad, 
1960-NMSC-011, 66 N.M. 376, 348 P,2d 492. 

Municipality acts in a governmental capacity: (a) 
when it performs a duty imposed by.the legislature of 
the state, (b) only when such imposed duty is one the 
state may perform and which pertains to the administra- 
tion of government, (c) when the municipality acts for 
the public benefit generally, as distinguished from act- 
ing for its immediate benefit and its private good, and 
(d) when the act performed is legislative or discretion- 
ary as distinguished from ministerial, Murphy v, City of 
Carlsbad, 1960-NMSC-011, 66 N.M. 376, 348 P.2d 492; 
Barker v, City of Santa Fe, 1948-NMSC-012, 47 N.M. 85, 
186 P.2d 480. 

Establishment and maintenance of a municipal 
park is a proprietary function and a city is not immune 
to a suit for negligence connected therewith. Murphy v. City 
of Carlsbad, 1960-NMSC-011, 66 N.M. 376, 348 P.2d 492. 

Liability for condition of streets or sidewalks. 
— The liability of a town or city to damages for injuries 
which result proximately from the dangerous condition in 
which, with knowledge actual or constructive, it permits 
its streets or sidewalks to remain cannot be successfully 
challenged, Murphy v. City of Carlsbad, 1960-NMSC-011, 
66 N.M. 376, 348 P.2d 492 (decided under prior law). 

Capacity for suit. — A municipal corporation, hav- 
ing capacity to sue and be sued, may be sued both at law 
and in equity whenever a cause of action exists against it. 
The fact that a creditor may not be able to obtain satisfac- 
tion of his judgment against a municipal corporation does 
not affect his right to sue and obtain a judgment, Roswell 
Drainage Dist. v. Parker, 53 F.2d 793 (10th Cir. 1931). 


III. CONTRACTS. 


Implied contract.— Where a municipality enacted an 
ordinance that adopted a comprehensive personnel policy 
manual that required the municipality to offer to its retir- 
ing employees the option of continuing their health care 
coverage under the municipality's group plan at the active 
employee premium reimbursement rate; the petitioners, 
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who retired from municipal service, accepted the mu- 
nicipality's offer at the time they retired and before the 
municipal council enacted an ordinance deleting the re- 
tirement insurance provision from the manual; municipal 
employees were required to be provided with a copy of and 
acknowledge receipt of the manual; employees were bound 
by the terms of the manual; the municipality felt bound to 
comply with the manual; municipal officials made admis- 
sions by their statements’ and conduct. that the munici- 
pality was obligated to continue paying health insurance 
premiums for retirees who had accepted the municipal- 
ity's offer to-do so after the retirees had met the require- 
ments of the ordinance existing at the time of retirement; 
and municipal officials made admissions that provisions 
of the manual became terms of an employment contract 
and the retirees had a vested interest in continued health 
insurance benefits, there was sufficient evidence to show 
the existence of genuine issues of material fact regarding 
whether an implied contract was formed and the scope of 
its terms. Beggs v. City of Portales, 2009-NMSC-023, 146 
N.M. 372, 210 P.3d 798. 

Ratification of mayoral act. — City council ratified 
the mayor's termination of a joint powers agreement for 
the operation of a: detention center where the mayor sent 
a copy of the letter that terminated the agreement to the 
president of the city council and the city council adopted a 
resolution in which the city council stated that it supported 
the termination of the agreement and resolved that the city 
proceed to transfer the operation and administration of the 
detention center to the county. Bernalillo BBC v. Chavez, 
2008-NMCA-028, 143 N.M. 548, 178 P.3d 828, cert. denied, 
2008-NMCERT-002, 143 N.M. 665, 180 P.3d 674. 

Contractual or vested rights not implied. — Re- 
tired municipal employees did not have a contractual or 
vested right to the lifetime reimbursement of health in- 
surance premiums where the municipal ordinance that 
permitted retired employees to elect to continue their 
insurance coverage under the municipality's group plan 
after retirement did not contain express language creat- 
ing contractual rights private and stated that the ordi- 
nance could be altered or modified. Beggs v. City of Por- 
tales, 2007-NMCA-125, 142 N.M. 505, 167 P,3d 953, rev'd, 
2009-NMSC-023, 146 N.M. 372, 210 P.3d 798.. 

Municipality has authority to enter into collec- 
tive bargaining agreement with electrical union 
respecting its employees engaged in the operation of its 
electrical utility, when the municipality is operating an 
electric utility in its corporate or proprietary capacity. In- 
ternal Bhd. of Elec. Workers Local 611 v, Town of Farming- 
ton, 1965-NMSC-090, 75 N.M. 393, 405 P.2d 233. 


IV. UTILITIES. 


Rates charged by municipally owned utilities. 
— Where the municipality owns and operates a water 
and sewer system, the rates charged by it must be fair, 
reasonable and just, uniform and nondiscriminatory. The 
city has the power to set reasonable rates in excess of ac- 
tual expenditures in furnishing municipally owned util- 
ity services, if such rates compare favorably with those 
received by private utility companies. Apodaca v. Wilson, 
1974-NMSC-071, 86 N.M. 516, 525 P.2d 876. 

Determination of reasonableness. — When read in 
conjunction with the Public Utilities Act (62-1-1 NMSA 
1978 et seq.), Subsection H clearly does not require a mu- 
nicipality to utilize any particular study or methodology 
to satisfy the standard of reasonableness, Fleming v. Town 
of Silver City, 1999-NMCA-149, 128 N.M. 295, 992 P.2d 
308, cert. denied, 128 N.M.'148, 990 P.2d 822. 


V. PREEMPTION. 


Local ordinance preempted by federal law. — An 
ordinance establishing procedures for telecommunications 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


3-18-1 


providers »seeking access to city-owned rights-of-way 
caused substantial increase in costs imposed by excess 
conduit requirements; appraisal-based rent, cost-based 
application and registration fees and which gave the city 
free ranging discretion. in determining whether or not to 
accept a registration or lease application was preempted 
by 47 U.S.C. 353. Qwest Corp. v. City of Santa Fe, 380 F.3d 
1258 (10th Cir. 2004). 

Local ordinance not preempted by state law. 
— Reading the New Mexico Telecommunications Act, 
63-9A-1 NMSA 1978 et seq., and N.M. Const:., art. XI, 
§ 2 in pari’ materia with New Mexico's Municipal Code, 
Chapter 3. NMSA 1978, and N.M. Const., art: X, § 6, the 
provisions of a Santa Fe telecommunications ordinance, 
regulating the power to contract with a service provider 
and to enforce provisions related to land use and rights 
of way held by the city, were not preempted by state law, 
inasmuch as they did not purport to usurp New Mexico 
public regulation commission's power to issue certificates 
of publie convenience and necessity to providers of pub- 
lic telecommunications services or to regulate rates and 
quality of service for intrastate telecommunications ser- 
vices. Qwest Corp. v. City of Santa'Fe, 224 F. Supp: 2d 1305 
(D.N.M, 2002) affirmed in — remanded in part, 380 
F.3d 1258 (10th Cir. 2004). 

Contracts for rates with public atilities: — Cit- 
ies and towns have power to contract with public service 
companies for rates to their inhabitants for electrical cur- 
rent for power purposes. City of Albuquerque v. N.M. Pub. 
Serv. Com'n, 1993-NMSC-021, 115 N.M: 521; 854 P.2d 
348; Town of Gallup v. Gallup Elec. Light & Power Co., 
1924-NMSC-034, 29 N.M. 610, 225 P. 724. 

Leases permitted. — A city or county government has 
the legal power to enter into a lease agreement for prop- 
erty, with or without improvements, which will be used as 
a fire station. 1964 Op. Att'y Gen. No. 64-30. 

Municipalities or counties may lease equipment or 
other personal property on a long-term basis. 1966 Op. 
Att'y Gen. No. 66-20. 

A municipality may enter into'a long-term lease with 
the New Mexico boys' school for land and buildings for the 
purpose of setting up a recreation center for the commu- 
nity and the surrounding area, and which will\be under 
- the control and supervision of the municipality. 1968 Op. 
Att'y Gen. No. 68-33. 

Power to make gift not included in section. — Mu- 
nicipal corporations are creatures of statute; they have 
only the powers with which they are invested by the stat- 
utes creating them. Powers of cities and towns are set 
out in this section. No power to make a gift of any kind is 
mentioned. 1959-60 Op. Att'y Gen. No. 60-160. 

Regulating construction of state building. — In 
the absence of a statute specifically authorizing munici- 
palities to regulate construction of buildings of the state, 
or state institutions, located within the municipalities, 
such power does not exist in the municipality. 1953-54 Op. 
Att'y Gen, No. 53-5847. 

Law reviews. — For article, "Rights:of New Mexico 
Municipalities Regarding the Siting and Operation of Pri- 
vately Owned Landfills", see 21 N.M. L, Rey. 149 (1990). 

For article, "Prisoners Are People," see 10 Nat. Re- 
sources J. 869 (1970). ' 

For note, "County Regulation of Land Use and Develop- 
ment," see 9 Nat. Resources J. 266 (1969). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 193 to 230, 423 to 489. 

Trust, power of municipal corporation to accept and ad- 
minister, 10 A.L.R. 1368. 

Estimates prepared by officers or employees, liability of 
municipal corporation to contractor for mistake, 16 A.L.R. 
1131. 
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"Emergency," what is within exception to limitation of 
tax levy, 17 A.L.R. 586. _ 

Torts of independent contractors, liability of municipal 
corporations and their licensees, 25 A.L.R, 426, 52. A.L.R. 
1012, 

Injunction against enforcement of illegal municipal tax 
upon joinder of several affected thereby, 32 A.L.R. 1270, 
156 A.L.R. 319. 

Insurance, power of municipal corporation to take out 
liability insurance, 33 A.L.R. 717. 

Freeholder's. charter as. affecting power of city over 
taxes, 35 A.L.R. 883. 

Golf course, power of municipal corporation to establish 
and maintain, 36 A.L.R. 1301, 

Claim barred by limitation, legislative power to revive, 
36 A.L.R. 1324, 133 A.L.R. 384. 

Sunday eee power to legislate as to, 37 A.L.R. 
575. 

Boat or barge, power of municipality to purchase or 
charter, 39 A.L.R. 1332. 

Arbitration, power to submit to, 40 A.L.R. 1370. 

Contract exempting municipality from liability for neg- 
ligence, validity of, 41 A.L.R. 1358, 

Detective, power of municipal corporation or authorities 
to employ, 45 A.L.R. 737. 

Ice plant, power of municipality to arate and oneretts 
46 A.L.R. 836, 68 A.L.R. 872. 

Improvement district organized within its own limits, 
power of municipality to extend aid to, 50 A.L.R. 1208. 

Bathhouses and bathing beaches, liability of municipal- 
ity in respect of, 51 A.L.R, 370, 57 A.L.R. 406. 

Immunity from liability for torts pertaining to govern- 
mental functions as affected by constitutional guaranty of 
remedy for all injuries and wrongs, 57 A.L.R, 419. 

Immunity from liability for torts pertaining to exercise 
of governmental functions, availability to lessee or conces- 
sioner, 57 A.L.R. 560. 

Judgment, municipality's power to consent or confess, 
67 A.L.R. 1503. 

Contract extending beyond its own term, power of board 
to make, 70 A.L.R. 794, 149 A.L.R. 336. 

Immunity from liability for acts in performance of goy- 
ernmental functions as applicable i in case of personal in- 
jury or death as result of a nuisance, 75 A.L.R. 1196, 56 
A.L.R.2d 1415. 

Extension of service beyond corporate limits, power | of 
municipal corporation, 98 A.L.R. 1001. 

Insurance on public property, right to carry, 100 AL, R, 
600. 

Extraterritorial activities: municipal corporation as 
subject to conditions or regulations in force within the ter- 
ritory in which it acts, 101 A.L.R. 4380. 

Tax illegally exacted, judgment i in favor of taxpayer for 
recovery of, as subject to provisions of statute regarding 
substance and form, manner of collection or enforcement 
of judgment against municipality, 101 A.L.R, 800. . 

Revenue-producing enterprise owned by municipality, 
legislative control of disposition of revenue from operation 
of, 103 A.L.R. 581, 165 A.L.R. 854, 

Malicious prosecution, liability of municipality or other 
political unit, 103 A.L.R. 1512. 

Quarry operation, implied power of municipality for 
production of materials needed for carrying out powers 
expressly conferred upon it, 104 A.L.R. 1342. 

Compromise of claim, power of city or its officials as to, 
105 A.L.R. 170, 15 A.L.R.2d 1359.) 

Automobile, use of as a corporate or Oye ae func- 
tion, 110 A.L.R. 1117; 156 A.L.R. 714. 

"Safe place" statutes as applicable to intinieipalitas 
when engaged in performing a governmental Nm 
114A.L.R. 428. 

Loans of money, constitutionality of statute authorizing 
subdivisions of state to make, 115 A.L.R. 1456. i 
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Notice of injury, continuing character of municipality's 


negligence and injury or damage therefrom as affecting 


requirement of, 116 A.L.R. 975. 

Immunity from liability for tort, 120 A.L.R. 1376, 60 
A.L.R.2d 1198. 

Right of municipality to enforce against other party 
contract which was in excess of former's power or which 
did not comply with conditions of its power in that ari 
122 A.L.R. 1370. 


Joint project or. enterprise, power of ones wearers to 


engage in, 123 A.L.R. 997. 
Automobile, liability of municipality under statute 
making owner responsible for injury or damage inflicted 


by another operating automobile, 147 A.L.R. 875, 159 . 


A.L.R. 1309, 74°A.L.R.3d 739. 

Use tax, municipality's power to impose, 153 A.L.R. 619, 

Military service of veterans, constitutionality of state 
statutes providing for use of public funds or other public 
property of municipality for benefit of persons engaged in, 
162 A.L.R. 938. 

Auditorium or stadium as public purpose for which pub- 
lic funds may be expended or taxing power exercised, 173 
A.L.R. 415, 

Assignment of contract with municipal eepoaaehs va- 
lidity of and construction of statute forbidding, 175 A.L.R. 
119. 

Lease by municipality, granting or taking of as within 
authorization. of purchase or acquisition thereof, 11 
A.L.R.2d 168. 

. Garage for maintenance and repair of municipal vehi- 
cles, operation as governmental function, 26 A:L:R.2d 944. 

Gift for maintenance or care of private cemetery or 
burial lot, or of tomb or of monument, including the erec- 
tion thereof, as valid trust, 47 A.L.R.2d 596. 

Water system, right ‘to compel municipality to extend, 
48 A.L.R.2d 1222. 

Cemetery: municipal, power to condemn land for, 54 
A.L.R.2d 1822. 

. Exchange of real property, power of municipal corpora- 
tion as to, 60:A.L.R.2d 220, 

Pledging parking-meter revenues as unlawful relin- 
quishment of governmental power, 83 A.L.R.2d 649. 

Immunities from liability, contractor with municipality 
as entitled to, 9 A.L.R.8d:382, 

Oil, minerals, soil or other natural products within mu- 
nicipal limits, validity of municipal prohibition or regula- 
tion of removal or exploitation of as affected by state regu- 
lations on the same subject, 10 A.L.R.3d 1226. 

Arbitration, power of municipal corporation to submit 
to, 20 A.L.R.3d 569. 

Water pollution: validity and construction of anti-water 
pollution statutes or ordinances, 32 A.L.R.3d 215, 

Eminent domain power as between state and subdivi- 
sion, or agency thereof, or as between different subdivi- 
sions or agencies themselves, 35 A.L.R.3d 1293.’ 

Aircraft flight paths or altitudes, validity of municipal 
regulation of, 36 A.L.R.3d 1314. 

CATV: validity and construction of municipal ordi- 
nances regulating community antenna is Magic service 
(CATV), 41.A.L.R.3d 384. 


Diversion of water by municipal corporation or public util- 


" ity, propriety of injunctive relief against, 42 A.L.R.3d 426. 


' Lobbying, validity and construction of state and munici- 
pal enactments regulating, 42 A.L.R.3d 1046. 

Residential building: validity and construction of stat- 
ute or ordinance providing for repair or destruction of res- 
idential building by public authorities at owner's expense, 
43 A.L.R.3d 916. 

Power of municipal corporation to limit exclusive use 
of designated lanes or streets to buses and taxicabs, 43 
A.L.R.3d 1394. 

Streets, estoppel of municipality as to encroachments 
upon public, 44 A.L.R.3d 257, 

Lease or sublet property owned or leased by it, power of 
municipal corporation to, 47 A.L.R.3d 19. 

Annexation, what land is contiguous or adjacent to mu- 
nicipalities so as to. be subject to, 49 A.L.R.3d 589. 

Standing of municipal corporation or other governmen- 


~ tal body to attack zoning of land lying outside its borders, 


49 A.L.R.3d 1126. 

Intoxicating liquor, validity of municipal regulation 
more restrictive than state regulation as to time for sell- 
ing or serving, 51A.L.R.3d 1061. 

Kosher food, validity and construction of regulations idal- 
ing with misrepresentation in the sale of, 52 A.L.R.3d 959. 

Facilities: power of municipality to charge nonresidents 
higher fees than residents for use of municipal facilities, 
57 A.L.R.3d 998. 

Curfew: validity and construction of curfew stat- 
ute, ordinance or proclamation, 59 A.L.R.3d 321, 83 
A.L.R.4th 1056. 

- Nonpayment: right of municipality to refuse services 
provided by it to resident for failure of resident to pay for 
other unrelated services, 60 A.L.R.3d 714. 

Automotive inspection: liability for negligence in carry- 
ing out. governmentally required inspection of motor ve- 
hicle, 70.A,L.R.3d 1239. 

Containers: validity and construction of statute or or- 


- dinance requiring return deposits on soft drink or similar 


containers, 73 A.L.R.3d 1105. 

Roof signs: validity.and construction of ordinance pro- 
hibiting roof signs; 76 A.L.R.38d 1162. 

Agents: doctrine of apparent authority as applied to 
agent of municipality, 77 A.L.R.3d 925, 

Bathroom facilities: validity of statutes, ordinances and 
regulations requiring the installation or maintenance of 
various bathroom facilities in dwelling units, 79 A.L.R.3d 
716. 

Advertising: validity and construction of statute or ordi- 
nance restricting outdoor rate advertising by motels, mo- 
tor courts, and the like, 80 A.L.R.3d 740. 

Zoning or licensing regulation prohibiting or restricting 
location of billiard rooms and bowling alleys, 100 A.L.R.3d 
252. 

Right of one governmental subdivision to sue another 
such subdivision for damages, 11 A.L.R.5th 630. 

Payment of attorneys'. services in defending action 
brought against officials individually as within power or 
obligation of public body, 47 A.L.R. 5th 553. 

62 C.J.S. Municipal Corporations §§ 104 to 133. 


3-18-2. Prohibition on municipal taxing power. 


Unless otherwise provided by law, no municipality may impose: 


A. an income tax; 


B. a taxon property measured on an ad valorem, per unit or other basis; or 


C. ‘any excise tax including but not limited to: 


(1) .sales taxes; - 
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(2) gross receipts; and 
(3) excise taxes on any incident relating to: 
(a) _ tobacco; 
(b) liquor; 
(c) motor fuels; and 
(d) motor vehicles. 

D. However, any municipality may impose excise taxes of the sales, gross receipts or any other 
type on specific products and services, other than those enumerated in Paragraph (3) of Subsection 
C of this section, if the products and services taxed are each named specifically in the ordinance 
imposing the tax on them and if the ordinance is approved by a majority vote in the municipality. 

E. Subsections C and D of this section shall not be construed to apply to or otherwise affect any 
occupation tax imposed prior to or after the effective date of this act under Sections 3-38-1 through 
3-38-12 NMSA 1978 [3-38-1 to 3-38-6 NMSA 1978], as those sections may be amended from time 
to time; provided, the provisions of this subsection shall not apply to the sale of motor vehicles. 


History: 1958 Comp., § 72-4-1.1, enacted by Laws in this section. City of Alamogordo v. Walker Motor Co., 
1972, ch. 26, § 1; recompiled as 1953 Comp., § 14-17- 1980-NMSC-038, 94 N.M. 690, 616 P.2d 403. 
1.1, by Laws 1973, ch. 258, § 154; 1980, ch. 101, § 1. No occupation tax on motor vehicle sales. — 
Cross references. — For Municipal Local Option Municipal occupation taxes may not be imposed under 
Gross Receipts Tax Act, see Chapter 7, Article 19D NMSA 3-38-3 NMSA 1978 on any incident relating to motor 
1978. vehicle sales. City of Alamogordo v. Walker Motor Co., 
Bracketed material. — The reference to 3-38-1 to 3- 1980-NMSG-038, 94 N.M. 690, 616 P.2d 403. 
38-12 NMSA 1978 in Subsection E seems incorrect, as Local initiative petition altering state tax 
3-38-7 to 3-38-12 were either repealed or recompiled in scheme. — Home rule municipalities do not have the 
1981. Sections 3-38-1 to 3-38-6 NMSA 1978 presently deal power through initiative petition to alter the tax scheme 
with municipal licenses and taxes. The bracketed mate- mandated by the state constitution and statutes. 1990 Op. 
rial was inserted by the compiler and is not a part of the Att'y Gen. No. 90-20. : 
law. Am. Jur. 2d, A.L.R. and C.J.S. references. — Liquor 
sale, state regulation of, as affecting municipal power to 
ANNOTATIONS impose tax for revenue, 6 A.L.R.2d 737. 
This section is an example of specific denial of _ Commuter tax: validity of municipal ordinance impos- 
power, whereby, unless otherwise provided by law, munic- ing income tax or license upon nonresidents employed in 


taxing jurisdiction, 48 A,L.R.3d 343. 


ipalities are prohibited from imposing an income tax or an 
, 2 Aah ARIAT IE College football games or other college sponsored pub- 


ad valorem property tax, and then, with some exceptions, 


are authorized to levy certain excise taxes if the ordinance lic events, validity of municipal admission tax for, 60 

imposing such a tax is approved by the majority vote in A.L.R.3d 1027. : : : 

the municipality. Apodaca v. Wilson, 1974-NMS@-071, 86 Sales or use tax upon containers or packaging mates 

N.M. 516, 525 P:2d 876. als purchased by manufacturer or processor for use with 
Occupation tax deemed excise tax. — There is no goods he distributes, 4 A.L.R.4th 581. 

question but that an occupation tax imposed under 3- Tax on hotel-motel room occupancy, 58 A.L.R.4th 274. 


38-3 NMSA 1978 is an excise tax as that term is used 


3-18-3. Animals. 


A. A municipality may: 
(1) prohibit cruelty to animals; 
(2) regulate, restrain and prohibit the running at large of any animal within the Rouse 
of the municipality; and 
(3) ‘provide by ordinance for the impounding and disposition of animals found running at 
large. Prior to the time set for disposing of the animal as provided in the ordinance, the owner may 
regain possession of the animal by paying the poundmaster all costs incurred in connection with 
impounding the animal. 
B. Dogs shall be further regulated as provided in Sections 47-1-2 through 47-1-8 New Mexico 
Statutes Annotated, 1953 Compilation: 
C. A municipality may, by ordinance, provide for the animal control services enumerated in 
this section to be performed by a contractor and may enter into a contract for the services. 


History: 1953 Comp., § 14-17-2, enacted by Laws NMSA 1978, relating to hearing ear aid dogs, was enacted 
1965, ch. 300; 1971, ch. 171, § 1. after this section and the reference were enacted. 

Compiler's notes. — Sections 47-1-2 to 47-1-8, 1953 Cross references. — For definition of cruelty to ani- 
Comp., referred to in Subsection B, are compiled as 28- mals, see 30-18-1 NMSA 1978. 


11-1 and 77-1-2 to 77-1-15 NMSA 1978. However, 28-11-1 
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For right to prevent running at large and right to im- 
pound animals not affected by provisions relating to tak- 
ing up strays, see 77-13-10 NMSA 1978. 

For provisions on trespassing animals inapplicable to 
incorporated cities and towns, see 77-14-24 NMSA 1978. 

For hogs, swine or goats not to run at large, see 77-14-35 
NMSA 1978. 

For impoundment of trespass livestock, see 77- 14-36 
NMSA 1978. 


ANNOTATIONS: 


Establishing reasonableness. — Findings of city 
governing board, stated in preamble to ordinance, that 
keeping of certain animals within restricted district in 
city was a nuisance and endangered the public health, 
and enactment of ordinance prohibiting keeping of certain 


animals within the restricted district established prima’ 


facie that the ordinance was reasonable. Mitchell v. City of 
Roswell, 1941-NMSC-007, 45 N.M. 92, 111 P.2d 41. 
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Pit bull ordinance. — A village ordinance banning 
ownership or possession of a breed of dog known as Amer- 
ican pit bull terrier within village limits was rationally 
related to the village's legitimate purpose of protecting 
the health and safety of village residents, Garcia v. Village 
of Tijeras, 1988-NMCA-090, 108 N.M. 116,767 P.2d 355, 
cert. denied, 107 N.M. 785, 765 P.2d 758. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur. 2d Animals § 31 et seq. 

Constitutionality of "dog laws," 49 A.L.R. 847. 

Indefiniteness of penal statute or ordinance relating to 
cruelty, or similar offenses, against animals, 144 A.L.R. 
1041. 

Construction and Bhipheatinn of ordinances relating to 
unrestrained dogs, cats, or other domesticated animals, 1 
A.L.R.4th 994. 

What constitutes offense of cruelty to animals - modern 
cases, 6 A.L.R.5th 733, 


3-18-4. Buildings; construct, purchase, rehabilitate, care for. 


A municipality may construct, purchase, rehabilitate, care — and adopt rules and regulations 


ek the aa lap of public buildings. 


History: 1953 Comp., § 14-17-3, enacted by Laws 
1965, ch. 300. 

Cross references. — For authority to issue general ob- 
ligation bonds, see 3-30-5 NMSA 1978. 

For Joint City-County Building leer see 5-5-1 NMSA 
1978 et seq. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 
Buildings used for both governmental and proprietary 


functions, liability for tortious injury in or about, 64 
A.L.R. 1545. 
Public utility plant or interest therein, power of munici- 
pality to sell, lease or mortgage, 61 A.L.R.2d 595. 
Liability of governmental entity to builder or developer 
for negligent issuance of building permit subsequently 
suspended or revoked, 41 A.L.R.4th 99... 


3-18-5. Dangerous buildings or debris; removal; notice; right of 
municipality to remove; lien. 


A. Whenever any building or structure is ruined, damaged and dilapidated, or any premise is 
covered with ruins, rubbish, wreckage or debris, the governing body of a municipality may by reso- 
lution find that the ruined, damaged and dilapidated building, structure or premise is a menace 
to the public comfort, health, peace or safety and require the removal from the municipality of the 
building, structure, ruins, rubbish, wreckage or debris. 

B. A copy of the resolution shall be served on the owner, occupant or agent in charge of the 
building, structure or premise. If the owner, as shown by the real estate records of the county clerk, 
occupant or agent in charge of the building, structure or premise cannot be served within the mu- 
nicipality, a copy of the resolution shall be posted on the building, structure or premise and a copy 
of the resolution shall be published one time. 

C. Within ten days of the receipt of a copy of the resolution or of the posting and publishing of 
a copy of the resolution, the owner, occupant or agent in charge of the building, structure or prem- 
ise shall commence removing the building, structure, ruin, rubbish, wreckage or debris, or file a 
written objection with the municipal clerk asking for a hearing before the governing body of the 
municipality. 

D. Ifa written objection is filed as required in this section, the governing body shall: 

(1) fix a date for a hearing on its resolution and the objection; 
(2) consider all evidence for and against the removal resolution at the hearing; am 
(8) determine if its resolution should be enforced or rescinded. 

E. Any person aggrieved by the determination of the governing body may appeal to the district 

court by: 
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(1) giving notice of appeal to the governing body within five days after the determination 
made by the governing body; and 

(2) filing a petition in the district court within twenty days after the determination made 
by the governing body. The district court shall hear the matter de novo and enter judgment in ac- 
cordance with its findings. 

F. Ifthe owner, occupant or agent in charge of the building, structure or premise fails to com- 
mence removing the building, structure, ruins, rubbish, wreckage or debris: 

(1) within ten days of being served a copy of the resolution or of the posting and publishing 
of the resolution; or 

(2) within five days of the determination by the governing body that the resolution shall 
be enforced; or — 

(3) after the district court enters judgment Bustaintne the dshartiin ating of the govern- 
ing body, the municipality may remove the building, structure, ruins, rubbish, wreckage or debris 
at the cost and expense of the owner. The reasonable cost of the removal shall constitute a lien 
against the building, structure, ruin, rubbish, wreckage or debris so removed and against the lot or 
parcel of land from which it was removed. The lien shall be foreclosed in the manner provided in 
Sections 3-36-1 through 3-36-6 NMSA 1978. | 

G. The municipality may pay for the costs of removal of any condemned building, structure, 
wreckage, rubbish or debris by granting to the person removing such materials, the legal title to 
all salvageable materials in lieu of all other compensation. 

H. Any person or firm removing any condemned building, structure, wreckage, rubbish or de- 
bris shall leave the premises from which the material has been removed in a clean; level and safe 


condition, suitable for further occupancy or construction and with all excavations filled. 


History: 1953 Comp., § 14-17-4; enacted by Laws 
1965, ch. 300; 1967, ch. 123, § 1; 1977, ch. 126, § 1. 

Cross references. — For procedures governing ad- 
ministrative appeals to the district court, see Rule 1-074 
NMRA 

For scope of review of the district court, see Zamora v. 
Vill. of Ruidoso Downs, 1995-NMSC-072, 120 N.M, 778, 
907 P.2d 182 (1995). 


ANNOTATIONS 


Purpose of section. — Section 3-18-5 NMSA 1978 
deals with blighted or hazardous property and gives the 
owner the first opportunity to address any problems, Hen- 
derson v, City of Tucumcari, 2005-NMCA-077, 137 N.M. 


709, 114 P.3d 389, cert. denied, 2005-NMCERT-006, 137 
N.M. 766, 115 P.3d 229. 

Application of time limits. — Where plaintiffs law- 
suit is one of negligence, which is not the subject of this 
section, the time deadlines in this section are inapplica- 
ble. Henderson v, City of Tucumcari, 2005-NMCA-077, 137 
N.M. 709, 114 P.3d 389, cert. denied, 2005-NMCERT-006, 
137 N.M. 766, 115 P.3d 229. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Resi- 
dential building: validity and construction of statute or 
ordinance providing for repair or destruction of residen- 
tial building by public authorities at owner's expense, 43 
A.L.R.3d 916. 


3-18-6. Building construction and restrictions; establishing fire zones. 


A. Within its planning and platting jurisdiction, a municipality may by ordinance: 
(1) prescribe standards for constructing and altering buildings; 
(2) prescribe the distance a building may be built from the street line; 
(3) regulate the construction of partition fences and party walls; and 
(4) have exclusive enforcement over permits issued by the municipality when a en by 


an approved inspector. 


B, A municipality may establish fire zones and prohibit within these zones the Aap or 
addition of structures which do not meet the fire resistance ratings or standards established for 


each zone. 


C. The provisions of Subsection A of this section shall not apply: 
(1) to construction specifically exempted by the Construction Industries Licensing Act 
[Chapter 60, Article 13 NMSA 1978] or regulations adopted pursuant thereto; or 
(2) to territory outside the boundary of a municipality if a county by ordinance prescribes 


standards for constructing and altering buildings. 


History: 1953 Comp., § 14-17-5, enacted by Laws 
1965, ch. 300; 1971, ch. 256, § 1. 


Cross references. — For adoption of building code by 
reference in ordinance, see 3-17-6 NMSA 1978. 
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For adoption of fire prevention code by réference in ordi- 
nance, see 3-17-6 NMSA 1978. 

‘For planning and platting generally, see 3-19-1 NMSA 
1978 et seq. 

For planning and platting of subdivisions, see 3-20-1 
NMSA 1978 et seq. 

For zoning regulations, see 3- 21- 1 NMSA 1978 et seq: 


ANN OTATIONS 


Fire limit ordinance was not unreasonable merely 
because it permitted the abatement of something which 
otherwise might not be considered a nuisance per se, 
Town of Gallup v. Constant, 1932-NMSC-036, 36:N.M. 
211, 11 P.2d 962. 

Restrictions on municipal. permitting or inspec- 
tion. — The construction industries division of the regu- 
lation and licensing department does not have the author- 
ity to place special requirements on a local jurisdiction's 
approval of construction permits or inspection of construc- 
tion projects. 2011 Op. Att'y Gen. No, 11-06. 

Failure to adopt temporary or permanent CID 
program requirements. — The construction industries 
division of the regulation and licensing department does 
not have the authority to refuse inspection services to a 


local jurisdiction because the local jurisdiction failed to 


adopt temporary or permanent CID program require- 
ments for the approval of construction permits or inspec- 
tion of construction projects. 2011 Op. Att'y Gen. No. 11- 
06. 

Employment of inspectors by local jurisdictions. 
— The construction industries division of the regulation 
and licensing department does not have control over the 
localities in which an otherwise qualified and certified in- 


spector may conduct inspections. The CID does not have . 


the authority to require employment with a local jurisdic- 
tion as a condition for certification of a local inspector, ap- 
prove or deny certification of a certified inspector solely 


because that inspector relocates to a different local juris- 
diction, restrict the activities of a certified inspector to a 
specified local jurisdiction, prohibit one local jurisdiction 
from using the inspection services of a certified inspector 
who is émployed by another local jurisdiction, or prohibit 
or restrict a local jurisdiction from using the inspection 
services of a certified inspector who is an independent 
contractor. 2011 Op. Att'y Gen. No. 11-06. 

CID authority over local inspectors. — The con- 
struction industries division of the regulation and licens- 
ing department has the authority to inspect the activities 
of certified inspectors employed by local jurisdictions, re- 
voke or suspend the certification of local inspectors, and 
require certified local inspectors to renew their certifica- 
tion. 2011 Op. Att'y Gen. No. 11-06. 

CID authority to create categories of certification 
of inspectors. — The construction industries division of 
the regulation and licensing department has the authority 
to create different categories of certification with different 
certification standards based on an inspector's status as 
a state or local inspector, 2011 Op; Att'y Gen. No. 11-06. 

Exemption of state institution. — A state institution 
is not subject to the building regulations of the municipal- 
ity in which the state building may be located. 1953-54 
Op. Att'y Gen. No. 53-5847. 

Law reviews. — For note, "County Regulation of Land 
Use and Development," see 9 Nat. Resources J. 266 (1969), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 13 Am. 
Jur, 2d Buildings §§ 19, 43. 

Power to forbid or restrict repair of wooden building 
within fire limits, 56 A.L.R. 878. 

General duty regarding safety of building, construction 
and application of statutes imposing upon employer or 
owner, 101 A.L.R. 408. 

Violation of statute or ordinance regarding safety of 
building or premises as creating or affecting liability for 
injuries or death, 132 A.L.R. 863. 


3-18-7. Additional county and municipal powers; flood and mudslide 
hazard areas; flood plain permits; land use control; 


jurisdiction; agreement. 


A. For the purpose of minimizing or eliminating damage from floods or mudslides in federal 
emergency management agency and locally designated flood-prone areas and for the purpose of 
promoting health, safety and the general welfare, a county or municipality with identified flood or 


mudslide hazard areas shall by ordinance: 


(1) designate and regulate flood plain areas having special flood or Wihelide hazards; 

(2) ‘prescribe standards for constructing, altering, installing or repairing buildings and 
other improvements under a permit system within a designated flood or mudslide hazard area; 

(3) require review by the local flood plain manager for development within a designated 
flood or mudslide hazard area; provided that final decisions are approved by the local governing 


body; 


(4) review subdivision proposals and other new developments within a designated flood or 


mudslide hazard area to ensure that: 


(a) all such proposals are consistent with the need to minimize flood damage; 
(b). all public utilities and facilities such as sewer, gas, electrical and water systems 
are designed to minimize or eliminate flood damage; and ' 


(c) adequate drainage is provided so as to reduce exposure to flood hazards; 
(5) require new or replacement water supply systems or sanitary sewage systems within 
a designated flood or mudslide hazard area to be designed to minimize or eliminate infiltration of 
flood waters into the systems and discharges from the systems into flood waters and require on- 
site waste disposal systems to be located so as to avoid impairment of them or contamination from 
them during flooding; and 
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(6) designate and regulate floodways for the passage of flood waters. 

B. A flood plain ordinance adopted pursuant to this section shall substantially A deat +d the 
minimum standards prescribed by the federal insurance administration, regulation 1910 issued 
pursuant to Subsection 7(d), 79 Stat. 670, Section 1361, 82 Stat. 587 and 82 Stat. 575; all a8 
amended. 

C. Acounty or municipality that enacts a flood plain ordinance shall designate a person, carti- 
fied pursuant to the state-certified flood plain manager Prseiay as the flood Stet pier Se to 
administer the flood plain ordinance. 

D. Acounty or municipality that has areas designated by the federal emergency Hua dcaeHene 
agency and the county or municipality as flood-prone shall participate in the national flood insur- 
ance program. 

E. A county or municipality shall have exclusive jurisdiction over flood plain permits tata 
under its respective flood plain ordinance in accordance with this section and so long as all struc- 
tures built in flood plains are subject to inspection and approval pursuant to the Construction 
Industries Licensing Act [Chapter 60, Article 13 NMSA 1978]. Notwithstanding Section 3-18-6 
NMSA 1978, when’a municipality adopts a flood plain ordinance. pursuant. to Paragraph (2) of 
Subsection A of this section, the municipality's jurisdiction under the flood plain ordinance may 
take precedence over a respective county flood plain ordinance within the municipality's boundary 
and within the municipality's subdividing’and platting jurisdiction. 

F. A county or municipality shall designate flood plain areas having special flood or’ muislide 
hazards in substantial conformity with areas identified as flood- or mudslide-prone by the federal 
insurance administration pursuant to the national flood insurance program and may designate 
areas as flood- or mudslide-prone that may not be so identified by the federal insurance adminis- 
tration. 

G. A municipality or county adopting a‘ flood plain ordinance pursuant to this section may 
enter into reciprocal agreements with any agency of the state, other political subdivisions or the 
federal government in order to effectively carry out the provisions of this section. 

H. The homeland security and emergency management department is designated as the state 
coordinating agency for the national flood insurance program and may assist counties or munici- 
palities when requested by a county or municipality to provide technical advice and assistance. 


History: 1953 Comp., §'14-17-5.1, enacted by Laws identified by the federal insurance administration" at the 
_ 1975, ch, 14, § 1; 2001, ch. 11, § 1; 2008, ch. 310, § 1; -end of Subsection F; and rewrote Subsection H. 
2009, ch. 250, § 1. * “The 2001 amendment, effective June 15, 2001, inserted 
Cross references, — For municipal powers regarding "and flood plain" preceding "permits" in the section head- 
flood control, see 3-41-1 NMSA 1978 et seq. ing; in Subsection A inserted "federal emergency manage- 
For county powers regarding flood control, see 4-50-1, ment agency and locally" preceding "designated flood-prone 
NMSA 1978 et seq. areas’; added present Paragraph A(3) and renumbered the 
The 2009 amendment, effective April 7, 2009, in Sub- remaining paragraphs accordingly; inserted "flood plain" 
section H, after "The", added "homeland security and preceding "ordinance" in Subsections B, D and F; added 
emergency mariagemient'" and after "department", deleted present Subsection © and renumbered the remaining sub- 
"of public safety". sections accordingly; in present Subsection D, inserted 
The 2003 amendment, effective June 20, 2003, de- "flood plain" preceding "permits issued" near the begin- 
leted "building and" following "mudslide hazard areas” in ning of the subsection and updated the internal reference; 
section heading; substituted "with identified flood or mud- and in Subsection G, substituted "the department of public 
slide hazard areas shall" for "may" following "county. or safety, the department of environment! for "the environ- 
municipality" near the end of Subsection A; added present mental improvement agency" and "division of the regula- 
Subsection D and redesignated the subsequent subsec- tion and licensing department" for " commission", 
tions accordingly; substituted "all structures built in flood 
plains are subject to inspection and approval” for "it is _ ANNOTATIONS rs 
enforced by an approved inspector" preceding "pursuant _ Am, Jur, 2d, A.L.R. and C.J.S. references. — Li- 


to the Construction Industries" near the end of the first ability of governmental entity for issuance of permit for 
sentence of present Subsection E; added'"and may desig cgnstruction which caused or accelerated flooding, 62 
nate areas as flood- or mudslide-prone that may not.be so A.L.R.8d 514. Oo Axi 


3-18-8. Cemeteries. 


A municipality may: . 
A. cause any cemetery to be removed; eh Ras ous AR 
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.B.. prohibit the establishment of a cemetery within one mile of the municipal boundary; and 
C. regulate cemeteries within the planning and platting jurisdiction of the municipality. 


"History: 1953 cern § 14-17.6, enacted a Laws Constitutionality of statute or ordinance requiring or 


1965, ch, 300. permitting removal of bodies from cemeteries, 71 A,L.R. 
Cross references. — For municipal cemeteries, see 3- 1040. 

40-1 NMSA 1978 et seq. Laan} on cemetery property, rights and remedies of hold- 
For tax exemption of nonprofit cemeteries, see N.M. ers, 90 A.L.R. 444, 

Const., art. VIII,§ 3. . Right to exclude from privilege of burial, 110 A.L.R. 388. 
For school sections used for RPORTEDY, purposes, see 19-7- Crematories, municipal regulation of, 113 A.L.R. 1182. 
23, 19-7-24 NMSA 1978. Zoning regulations, variations or exceptions from, 168 

For Endowed.Care Cemetery, Act, see Chapter 58, Ar- A.L.R. 90. 
ticle 17 NMSA 1978, Monuments, vaults and the like, validity and construc- 
ANNOTATIONS | ie of regulations as to, by cemetery company, 174 A.L.R. 
Am. Jur. 2d, A.L.R. and C.J3.8. references, — 14 Am. Gift for maintenance or care of private cemetery or 
Jur; 2d Cemeteries § 6. burial lot, or of tomb or of monument, including the erec- 


Validity and reasonableness of rules and regulations of tion ther eof, as valid trust, 47 A.L.R.2d 596. 
cemetery company or association as to improvement oF Location of cemetery, validity of public prohibition or 


care of lots, 32 A.L.R. 1406, 47 A.L.R.’70. regulation of, 50 A.L.R.2d 905. 
Continued use of property for burial purposes as a con- Nuisance, cemetery or burial ground as, 50 AL.R.2d 


dition subsequent of a conveyance or dedication of land for 1324, ‘ igs 
that purpose, 47 A.L.R. 1174. Condemnation: municipal power to condemn land for 


Injunction against closing or obstructing street or high- pgs ite 54 sous 1322. lati nan 06 
way, right of one whose access to cemetery is thereby im- oning regulations in. relation to cemeteries, 
paired to maintain suit for, 68 A.L.R. 1293. A.L.R.3d 921. 


3-18-9. Census. 


A. .A municipality may provide for the taking of a census within the municipal boundary but no 
census shall be taken by the municipality more than once between the years prescribed by law for 
the census to be taken by the United States of America. 

B. Any census taken under the authority of the municipality shall be verified by oath of the 
person taking the census. The census shall be approved by resolution of the governing body. One 
copy of the census shall be filed with the clerk of the: municipality and one copy shall be filed with 
the county clerk. 


History: 1958 Comp., § 14-17-7, enacted by Laws ANNOTATIONS 
1965, ch. 300. ; jiael a ; 

Cross referendes, = Fordefivition’of "census", see 3- Incorporated villages having a population of 500 
1-2 NMSA 1978. or more are granted all the powers and privileges of in- 


corporated towns. 1959-60 Op. Att'y Gen. No. 60-177. 


3-18-10. Power of eminent domain; purposes; proceedings. 


A. Both within the municipal boundary and for a distance not extending beyond the planning 
and platting jurisdiction of the municipal boundary, a’municipality has the power and right of 
condemnation of private property for public use for the purpose of: 

(1) laying out, opening and widening streets, alleys and highways or their eppreuelies or 
(2) constructing, maintaining and operating: 
’ (a) ‘storm drains; or - 
(b) garbage and refuse disposal areas and plants. 
B. A municipality may acquire by eminent domain any property within the municipality: 
(1) for park purposes; 
(2) to establish cemeteries’ or 'mausoleums or to acquire existing cemeteries or mausole- 
ums; or 
(3) for the purpose of correcting obsolete or impractical planning and platting of subdivi- 
sions. For the purpose of this paragraph, "obsolete or impractical planning and platting" applies 
only to property that: 
“(a) was platted prior to 1971; 
(b) has remained vacant and unimproved; and 
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(c) threatens the health, safety and welfare of persons or property due to erosion, 
flooding and inadequate drainage. 
C. Condemnation proceedings pursuant to this section shall be in the manner provided by law. 


History: 1953 Comp., § 14-17-8, enacted by Laws of Albuquerque v. ‘Cane 1913-NMSC-006, 17 N.M. 445, 


1973, ch. 395, § 1; 2007, ch. 329, § 1; 2007, ch. 330, § 1. 130 P. 118. 

’ Repeals and reenactments. — Laws 1973, ch. 395, § State property devoted to public purpose. — 
1, repealed former 14-17-8, 1953 Comp., relating to emi- Where the property the city desires to condemn is state 
nent domain, and enacted a new section. property and is already devoted to a public purpose, it 

Cross references. — For eminent domain power re- cannot be condemned by the city for another public pur- 
garding electric utility, see 3-24-5 NMSA 1978, pose. 1953-54 Op. Att'y Gen. No. 53-5848. 

For eminent domain power regarding gas utility, see 3- Am, Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
25-5 NMSA 1978. Jur. 2d Eminent Domain §§ 2, 3, 13, 23. 

For condemnation of private property for sanitary sew- Public benefit or convenience.as distinguished from use 
ers, see 3-26-1 NMSA 1978. by the public as ground for the exercise of the power of 

For eminent domain power regarding municipal hous- eminent domain, 54 A.L.R. 7 
ing, see 3-45-4, 3-45-8 NMSA 1978. Power of eminent domain conferred upon municipality 

The 2007 amendments, effective June 15, 2007, add as authorizing taking fee or merely easement, 79 A.L.R. 
Paragraph (3) of Subsection B and add Subsection C. ~ 515. . 

Compiler's notes. — Laws 2007, ch. 329, § 1 and Laws Injunction against exercise of power of eminent domain, 
2007, ch. 330, § 1 enacted identical amendments to this 183 A.L.R. 11, 93. A.L.R.2d 465. 
section. Hunting and fishing, condemnation of land by public 

ANNOTATIONS See as affected by question of necessity, 172 A.L.R. 


Housing or slum clearance, taking of property for pur- 
poses of, 172 A.L.R. 970. 

Damage to private property caused by negligence of 
governmental agents as "taking," "damage" or "use" for 
public purposes in constitutional sense, 2 A.L. R. 2d 677. 


Discretion of public authority. — The matters re- 
lating to the design and location of municipal road proj- 
ects, if carried out in conformity with applicable law, 
generally involve policy questions entrusted to the discre- 
tion of municipal or public authorities. City of Albuquer- 


que v, State ex rel. Vill. of Los Ranchos de Albuquerque, Cemetery, municipal power to condemn land for, 54 
1991-NMCA-015, 111 N.M, 608, 808 P.2d 58, cert. denied, A.L.R.2d 1322. 
113 N.M. 524, 828 P. 2d 957 (1992). Right to condemn property in excess of needs for a par- 

Park purposes. — The power to condemn property for ticular public purpose, 6 A.L:R.3d 297. 
park purposes could be exercised only by compliance with Substitute condemnation: power to condemn pr operty 
the statutory procedure. City of Albuquerque.v. Huning, or interest therein to replace other property taken for 
1924-NMSC-035, 29 N.M. 590, 225 P. 580. public use, 20 A.L.R.3d 862. 

Construction of waterworks system. — A city has _Power of eminent domain as between state and subdi- 
the power of eminent domain for the purpose of con- vision or agency thereof, or as between different subdivi- 
structing a waterworks system, situated more than two sions or agencies themselves, 35 A.L.R.3d 1293. 
miles from the city limits. City of Raton v. Raton Ice Co., Eminent domain: industrial park or similar develop- 
1920-NMSC-060, 26 N.M. 300, 191 P. 516 (decided under ment as public use justifying condemnation of private 
prior law). property, 62 A.L.R.4th 1183, 

City had no power to condemn an acequia in ac- 29A C.J.S. Eminent Domain § 24. 


tual use of irrigation in order to widen a street. City 


3-18-11. Fire prevention and protection; insurance for volunteer 
firemen. 


A. A municipality may by ordinance: 
(1) adopt regulations for the prevention of fire; 
(2) regulate and prevent the carrying on of manufactories dangerous in causing and pro- 
moting fires; 
(3) prohibit the deposit of ashes i in unsafe places; 
(4) cause any building or enclosure which is in a flammable state to be placed in a safe 
condition; 
(5) regulate and prevent the storage and transportation of any combustible or explosive 
material; and 
(6) regulate and prevent the use of illuminating flames and the building of bonfires. 
B. A municipality may: 
(1) provide proper means for protection from fire; 
(2) erect fire stations and provide facilities and beaual maar for the extinguishment of 
fires; and 
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(3) provide for. the use and: management of fire stations, facilities and implements for ex- 
tinguishing fires by a volunteer fire department, paid fire department or partially paid and volun- 


teer fire department. 


C. A municipality having an organized volunteer fire department may purchase with money 
from the fire fund an accident policy from any insurance company authorized to do business in 
New Mexico. The accident policy shall provide for the payment to any volunteer fireman a suitable 

sum for injuries and a gross sum of not less than two thousand dollars ($2,000) for death caused in 


the course of his duties as a volunteer fireman. 


History: 1953 Comp., § 14-17-9, enacted by Laws 
1965, ch. 300; 1989, ch. 346, § 12. 

Cross references. — For adoption of fire prevention 
code by reference in ordinance, see 3-17-6 NMSA 1978: : 

For removal of dangerous buildings or debris, see 3-18-5 
NMSA 1978. 

For fire zones, see 3-18-6 NMSA 1978.’ 

For adoption of flammable liquids regulations by state 
fire board, see 59A-52-16 NMSA 1978 et seq. 

For use of fire protection fund in operation of local fine 
departments, see 59A-53-1 to 59A-53-17 NMSA 1978, 

The 1989 amendment, effective February 1, 1990, de- 
-leted former Subsection A(7), which read "regulate and 
prohibit the use of fireworks, firecrackers, torpedoes, ro- 
man candles, skyrockets and other pyrotechnic displays, 

and made related stylistic changes, 


ANNOTATIONS 


Extent of insurance. — City or town has discretion of 
determining the injuries and hazards for which insurance 
is carried as well as the amount of the coverage, when in- 
surance is taken out under this section. Boyd v. Village 
of Wagon Mound, 1942-NMSC-032, 46 N.M. 262, 127 Fed 
242. 

This provision is permissive rather than mandag 
tory. Boyd v. Village of Wagon Mound, 1942-NMSC-032, 
46 N.M. 262, 127 P.2d 242. 

Fire limit ordinance will not be deemed unrea- 
sonable merely because its effect is to permit the re- 
straint or abatement as a public nuisance of something 
which would not be a nuisance per se. Town of Gallup v. 
Constant, 1932-NMSC-036, 36 N.M. 211, 11 P.2d 962. 

Privately owned vehicles, used by members of a 
volunteer fire department in carrying out their .du- 
ties in connection with such a fire department, may prop- 
erly be defined as "fire department vehicles." 1969 Op. 
Att'y Gen. No. 69-71, 

Medical bills not covered by insurance. — Where a 
volunteer fireman is injured in the line of duty, the town 
of Grants may not pay medical bills not fully covered by 
provided insurance. 1957-58 Op. Att'y Gen. No. 57-213. 

Am. Jur. 2d, A.L,R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 452. 

Automatic sprinklers, validity and construction of re- 
quirement of, 6 A-L.R, 1591. 

Fire department as pertaining to governmental or pro- 
prietary branch of municipality, 9 ALR. 143, 33 A, L, R. 
688, 84 A.L.R. 514. 


Regulation of removal of sabeal or. other cabbishs 15 
A.L.R. 309, 

Right of water district or company to charge for fire ser- 
vice, 87 A,L.R:1511, 

Validity and construction of statute.or ordinance requir- 
ing installation of automatic sprinklers, 63 A.L.R.5th 517. 

Lease of property as affecting owner's liability for fail- 
ure to provide fire escapes as required by law, 77 A.L.R. 
1273, 

Hydrant, liability of municipality for damage to person 
or property due to, 113 A.L.R. 661, 

Contract for pension as insurance, 119 A.L. R, 1243, 

Fires, use beyond municipal limits of municipal equip- 
ment for extinguishment, 122 A.L.R. 1158. 

Use beyond municipal limits, of municipal equipment 
for extinguishment of fire, liability for injury to fireman, 
122 A.L.R. 1159. 

Closing of place of amusement or other place of public 
assembly because of fire hazard, power to require, 140 
A.L.R. 1048. 

Rubbish, liability of municipality for injury by fire in 
disposal of as affected by governmental or private nature 
of function, 156 A.L.R. 734, 

Fire loss due to failure of municipality to provide or 
maintain adequate water supply or pressure, liability of 
municipality for, 163 A.L.R. 348. 

Hotels involved in statutes respecting fire escapes 
or other provisions for safety, comfort or convenience of 
guests, validity of classification of, 172 A.L.R. 203. 

Municipality's liability for injury or damage from explo- 
sion or burning of substance stored by third person under 
municipal permit, 17 A.L.R.2d 683. 

Liability for property damage by concussion from blast- 
ing, 20 A.L.R.2d 1372.. 

Oil and gas tanks, pipes and pipelines, and apparatus 
and accessories thereof as constituting attractive nui- 
sance, 23 A.L.R.2d 1157. 

Validity and application of statutes imposing on owner 
or occupant liability for expense of fighting fire starting on 
his land or property, 90 A.L.R.2d 873. 

Municipal liability for negligent fire inspection and sub- 
sequent enforcement, 69 A.L.R.4th 739. 

Validity under federal constitution of regulations, rules, 
or statutes requiring random or mass drug testing of pub- 
lic employees or persons whose employment is regulated 
by state, local, or federal government, 86 A.L.R. Fed. 420. 

62 C.J.S. Municipal Corporations §§. 573 to 590, 592, 
593. 


3-18-11.1. Fingerprinting of fireman applicants required; authorization 
for municipality to communicate such information to the 
federal bureau of investigation. © 


After July 1, 1985, anyone applying for the position of fireman in any municipality with a 
population of more than one hundred thousand shall provide the municipality with copies of his 
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fingerprints. The municipality is authorized by this section to transmit copies of all fingerprints of 
applicant firemen to the federal bureau of investigation. 


History: Laws 1985, ch. 121, § 1. 


3-18-12. Food and merchandise; regulation and inspection. 


A. A municipality may regulate the sale of food and drink, and may provide for the place and 


manner of selling food. 
B. A municipality may provide for the: 
(1) inspection and regulation of food; 


(2) regulation, inspection, weighing and measuring of any article of mucchancen 
(3) inspection and sealing of weights and measures; and 
(4) enforcement and use of proper weights and measures by vendors. 


History: 1953 Comp., § 14-17-10, enacted by Laws 
1965, ch. 300. 

Cross references, — For standards of weights and 
measures, see 57-17-1 NMSA 1978 et seq. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
Jur. 2d Food §§ 2 et seq., 33, 34; 79 Am. Jur. 2d Weights 
and Measures § 5. 

' Validity of statute or ordinance interfering with privacy 
in restaurants, 5 A.L.R. 965, 

Validity of statute or ordinance requiring commodities 
to be sold in a specified quantity or weight, 6 A.L.R. 429, 
90 A.L.R, 1290. 

"Food," within meaning of statute, 17 A.L.R. 1282. 

Place of sale, validity of statute or ordinance relating to 
place of sale of food, 52 A.L.R. 669. 


Milk, construction and application of regulations as to, 
122 A.L.R. 1062. 

Food sold at retail, validity, construction and applica- 
tion of statutes or ordinances relating to inspection of, eat 
A.L.R. 322, 

Ignorance or mistake of fact, lack of criminal intent or 
presence of good faith, penal offense predicated on viola- 
tion of food law as affected by, 152 A.L.R. 755. 

Discrimination as regards closing hours as between res- 
taurants or eating places in ordinances respecting them, 
169 A.L.R. 976. 

Authorization, prohibition or regulation by mee 
ity of the sale of merchandise on streets or highways or 
their use for such purpose, 14 A.L.R.3d 896. 

Kosher food, validity and construction of regulations 
dealing with misrepresentation in the sale of, 52 A.L.R.3d 
959. 

386A C.J.S. Food § 3; 94 C.J.S. Weights and Measures 
§§ 2 to 10. 


& 


3-18-13. Industrial autaantes and nauseous locations; regulation and 


prohibition. 


A municipality may within one mile of its boundary direct the location, regulate and prohibit 
any offensive and unwholesome business or establishment. 


History: 1953 Comp., § 14-17-11, enacted by Laws 
1965, ch. 300. 

Cross references. — For public nuisance generally, see 
30-8-1 NMSA 1978. 

For erection of carbon black plant near municipality, see 
30-8-12 NMSA 1978. 

For permitting privy or cesspool within municipality to 
become menace to public health, see 30-8-12 NMSA 1978. 

For erection of slaughterhouses near municipality with- 
out consent of governing body, see 30-8-12 NMSA 1978. 


ANNOTATIONS 


Law reviews. — For survey, "Torts: Sovereign and 
Governmental Immunity in New-Mexico," see 6 N.M.L. 
Rev, 249 (1976). 

Am. Jur. 2d, A.L.R. and C. J.S. references, — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 447 to 451. 

Slaughterhouse as nuisance, 27 A.L.R. 329. 

Slaughterhouse, power to prescribe manner or condi- 
tions of serving public, 46 A.L.R. 1486. 

Animal rendering or bone boiling plant or business as 
nuisance, 17 A.L.R.2d 1269, 


3-18-14. Municipal libraries; establishment; contract services; state 
publications; gifts and bequests. 


A. A municipality may establish and maintain a free public library under proper regulation 
and may receive, hold and dispose of a gift, donation, devise or bequest that is made to the munici- 
pality for the purpose of establishing, increasing or improving the library. The governing body may 
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apply the use, profit, proceeds, interests and rents poems from such property in any manner that 
will best improve the library and its use. 

B. After a public library is established, the secretary of state shall furnish to the lah library 
a copy of any work subsequently published under his authority. 

C. Amunicipality establishing a public library may enter into contracts and joint powers agree- 
ments with other municipalities, counties, local school boards, post-secondary educational institu- 
tions and the library division of the office of cultural affairs for the furnishing of library services. 
In the interest of establishing a county or regional library, a municipality may convey its library 
facilities to the county as part of a contract for furnishing library services to the inhabitants of the 


municipality by the county or regional library. 


History: 1953 Comp., § 14-17-12, enacted by Laws 
1965, ch. 300; 1977, ch. 246, § 45; 1980, ch. 151, § 1; 
1999, ch. 20, § 1. 

Cross references. — For tax exemption of public li- 
brary property, see N.M. Const., art. VIII, § 3. 

For county library services, see 4-36-1, 4-36-2 NMSA 
1978. 

For joint city-county ne see 5-5-1 NMSA 1978 et 
seq. 

For distribution of session laws, see 8-4-6 NMSA 1978. 

The 1999 amendment, effective June 18, 1999, in- 
serted "Municipal" in the catchline, substituted the lan- 
guage beginning "enter into" and ending "institutions 
and" for "contract with the county, adjoining counties or" 
in the first sentence of Subsection C, and made minor sty- 


ANNOTATIONS 


Cities may issue bonds for erection of public li- 
brary buildings. Bachechi: v. City of Albuquerque, 
1924-NMSC-033, 29 N.M. 572, 224 P. 400, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 543. 

Municipality's power to accept and administer trust for 
library, 10 A.L.R. 1377. 

Erection of library in park, 18 A.L.R. 1255, 68 A.L.R. 
484, 144 A.L.R. 486. 

Exemption of library from taxation, 62 A.L.R. 333, 108 
A.L.R. 284. 

Exercise of eminent domain for purpose of library, 66 
A.L.R, 1496, 


listic changes. 
; Garage, validity of regulations prohibiting erection 


within certain distance of library, 84 A.L.R. 1152. 


3-18-15. Works of art; other works; acquisition and maintenance. 


A municipality may acquire works of art and other works of historical, classical or general in- 
terest and establish museums or other suitable facilities for their care and preservation. It may, 
through its appropriate administrative authority, trade, barter and exchange items of value with 
other museums or persons for items of equal or similar value for such times and on such terms 
as appear suitable to carry out the public purposes of the museums. It may accept and reject gifts 
through its appropriate administrative authority subject to the terms and conditions of the gifts. 


History: 1953 Comp., § 14-17-12.1, enacted by Laws 
1967, ch. 149, § 1; 1973, ch, 192, § 1. 


3-18-16. Markets and market places. 


A municipality may establish and regulate municipal markets and market places. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 
C.J.S. Municipal Corporations § 1562, 


History: 1953 Comp., § 14-17-18, enacted by Laws 
1965, ch. 300. 


3-18-17. Nuisances and offenses; regulation or prohibition. 


A municipality, including a home rule municipality that has adopted a charter pursuant to Ar- 
ticle 10, Section 6 of the constitution of New Mexico, may by ordinance: 
A. define a nuisance, abate a nuisance and impose penalties upon a person who creates or al- 
lows a nuisance,to exist; provided that: 
(1) the total amount of assessed penalties, fines, fees and costs imposed by an ordinance 
for failure to obey a traffic sign or signal, including a red light offense or violation, or for a speed- 
ing offense or violation shall not exceed one hundred dollars ($100), provided that the total for 
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unlawful parking in a space or for blocking an access intended for persons with significant mobil- 
ity limitation shall not be less than or exceed the fines provided in Section 66-7-352.5 NMSA 1978; 

(2) in a municipality with a population of two hundred thousand or greater as of the last 
federal decennial census, the penalties, fines, fees, costs and procedure imposed for failure to obey 
a traffic sign or signal, including a red light offense or violation, or for a speeding offense or viola- 
tion shall be subject to the following: 

(a) each month, or other period set by contract, fhe municipality pail retain from the 
gross total amount of penalties, fines, fees and costs assessed and collected that month or period 
an amount subject to audit that is equal to the sum of the setup, maintenance, support and pro- 
cessing services fees charged for that month or period pursuant to contractual terms by a:vendor 
providing systems and services that assist the municipality in imposing per or fines and 
costs or fees as provided in Paragraph (1) of this subsection; . 

(b) less the retention authorized in Subparagraph (a) of this paragraph: 1) one-half 
of the net total amount assessed in penalties, fines, fees and costs by the municipality shall be 
remitted to the state treasurer and distributed to the administrative office of the courts, of which 
ten percent shall be credited to DWI drug court programs and ninety percent shall be transferred 
to the New Mexico finance authority for deposit into the metropolitan court bond guarantee fund; 
and 2) one-half shall be retained by the municipality for municipal traffic safety programs and to 
offset the municipality's reasonable costs directly related to administering a program imposing 
penalties or fines and costs or fees as provided in Paragraph (1) of this subsection; 

(c) in fiscal year 2009, and annually thereafter, the municipality shall cause an audit 
of the program and contract described in Subparagraph (a) of this paragraph to be conducted by 
the state auditor or an independent auditor selected by the state auditor; 

(d) ifin the audit conducted pursuant to Subparagraph (c) of this panera it is de- 
termined that any amount retained by the municipality pursuant to this paragraph is in excess of 
the amount the municipality is authorized to retain, the municipality shall remit, when the audit 
is finalized, the amount in excess to the state treasurer to be distributed and transferred as pro- 
vided in Item 1) of Subparagraph (b) of this paragraph; and 

(e) a hearing provided for a contested nuisance ordinance offense or violation shall 
be held by a hearing officer appointed by the presiding judge of the civil division of the district 
court with jurisdiction over the municipality, and the hearing itself shall be conducted following 
the rules of evidence and civil procedure for the district courts. The burden of proof for violations 
and defenses is a preponderance of the evidence. A determination by the hearing officer shall not 
impose a total amount of penalties, fines, fees and costs in excess of that provided in the nuisance 
ordinance; and 

(3) in a municipality other than a municipality with a population of two hundred. thou- 
sand or greater as of the last federal decennial census, the penalties, fines, fees, costs and proce- 
dure imposed for failure to obey a traffic sign or signal, including a red light offense or violation, or 
for a speeding offense or violation shall be subject to the following: 

(a) each month, or other period set by contract, the manteipelity shall retain from the 
gross total amount of penalties, fines, fees and costs assessed and collected that month or period 
an amount subject to audit that is equal to the sum of the setup, maintenance, support and pro- 
cessing services fees charged for that month or period pursuant to contractual terms by a vendor 
providing systems and services that assist the municipality in imposing penalties or fines and 
costs or fees as provided in Paragraph (1) of this subsection; 

(b) less the retention authorized in Subparagraph (a) of this paragraph: 1) one-half 
of the net total amount assessed in penalties, fines, fees and costs by the municipality shall be 
remitted to the state treasurer, of which sixty-five percent shall be credited to the court automa- 
tion fund, twenty percent to the traffic safety education and enforcement fund and fifteen percent 
to the judicial education fund; and 2) one-half of the net total amount assessed in penalties, fines, 
fees and costs shall be retained by the municipality for municipal traffic safety programs and to 
offset the municipality's reasonable costs directly related to administering a program imposing 
penalties or fines and costs or fees as provided in Paragraph (1) of this subsection; 

(c) in fiscal year 2009, and annually thereafter, the municipality shall cause an au- 
dit of the program and contract described in Subparagraph (a) of this paragraph and the monéy 
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collected and distributed pursuant to this paragraph to be conducted by the state auditor or an 
independent auditor selected by the state auditor; 

(d) if in the audit conducted pursuant to Subparagraph (c) of this paragraph it is de- 
termined that any amount retained by the municipality pursuant to this paragraph is in excess of 
the amount the municipality is authorized to retain, the municipality shall remit, when the audit 
is finalized, the amount in excess to the state treasurer to be distributed and transferred as pro- 
vided in Item 1) of Subparagraph (b) of this paragraph; and 

(e) a hearing provided for a contested nuisance ordinance offense or violation shall 
be held by a hearing officer appointed by the presiding judge of the civil division of the district 
court with jurisdiction over the municipality, and the hearing itself shall be conducted following 
the rules of evidence and civil procedure for the district courts. The burden of proof for offenses or 
violations and defenses is a preponderance of the evidence, A determination by the hearing officer 
shall not impose a total amount of penalties, fines, fees and costs in excess of that provided i in the 
nuisance ordinance; 

_B. regulate or prohibit any amusement or practice that tends to annoy persons on a street or 
public ground; and | 
C. prohibit and suppress: 

(1) gambling and the use of fraudulent devices or ee for the purpose of obtarnspg 
money or property; 

(2) ' the sale, possession or exhibition of obsdBe or immoral publications, prints, pictures 
or illustrations; 

(3) public intoxication; 

(4) disorderly conduct; and 

(5) riots, noises, disturbances or, disorderly assemblies in any public or private piace, 


History: 1953 Comp., § 14-17-14, enacted by Laws prove the violation; that the vehicle owner was entitled to 


1965, ch. 300; 2008, ch. 91, § 1; 2009, ch. 121, § 1. hear and challenge the evidence; that the hearing officer 
Cross references. — For abatement of a Dublic nui- was required to render a decision in writing; and that the 
sance, see 30-8-8 NMSA 1978. vehicle owner was entitled to appeal the hearing officer's 
For sexually oriented material harmful to minors, see decision to district court and to recover costs if the appeal 
30-37-2 NMSA 1978. was successful, the ordinance did not violate the vehicle 
The 2009 amendment, effective June 19, 2009, in Sub- owner's right to procedural due process. Titus v. City of 
section A, deleted the former provision, which limited the Albuquerque, 2011-NMCA-038, 149 N.M. 556, 252 P.3d 
penalties and fines that could be imposed by a municipal- 780, cert. granted, 2011-NMCERT-005, 150 N.M. 666, 265 
ity with a population of 200,000 or greater; in Subsection Bod: Lc 
A(1), deleted "for each offense or violation" and added the Imposition of red light camera ordinance penal- 
new language; and after "shall not exceed", added the re- ties. — Section 3-18-17 NMSA 1978 does not restrict a 
mainder of the sentence; added Subsection A(2); in Sub- municipality's authority to impose penalties only upon 
section (2)(b), after "Subparagraph (a) of this paragraph", the driver of a vehicle observed violating a red light cam- 
added "1) one-half of"; added "penalties" and after "mu- era ordinance, A municipality may hold registered owners 
nicipality shall be", added "remitted to the state treasurer of vehicles strictly and vicariously liable for violations of 
and"; after "ten percent", deleted "the net total amount the ordinance for which the owner is. unable or unwill- 
assessed"; and after "ninety percent", deleted "of the net ing to nominate the actual driver or to prove a defense or 
total amount assessed"; added Item 2) in Subsection A(2) where the owner is unsuccessful in asserting a defense. 
(b); added Subsections A(2)(d) and A(2)(e); and added Sub- Titus v. City of Albuquerque, 2011-NMCA-038, 149 N.M. 
section A(3). 556, 252 P.3d 780, cert. granted, 2011-NMCERT- 005, 150 
The 2008 amendment, effective July 1, 2008, included N.M. 666, 265 P.3d Hid S12 
within a municipality, a home rule municipality that has Motor Vehicle Code does not preempt ‘the author- 
adopted a éharter pursuant to Article 10, Section 6 of the ity to enact a red light camera ordinance. — Where 
constitution of New Mexico and in Subsection A, added a municipal red light camera ordinance did not impose an 
the provision that for a municipality with a population affirmative disability or restraint on violators; the civil 
of 200,000 or greater the fines and costs or fees imposed penalties for violations were purely monetary and were 
for failure to obey a traffic signal shall be subject to Para- not criminally punitive; scienter was not necessary to a 
_ graphs (1) and (4) of Subsection A. find a violation; the ordinance was a nuisance abatement 
ordinance; the civil penalties were rationally connected 
ANNOTATIONS with abating a nuisance; the imposition of the civil pen- 


alties was not excessive in relation to the purpose of the 
ordinance to abate a nuisance; and the civil penalties im- 
posed for violations of the ordinance were not sufficiently 
punitive to outweigh the civil remedial effect of the or- 
dinance, the ordinance is not a criminal statute that is 
preempted by the Motor Vehicle Code. Titus v. City of Al- 
buquerque, 2011-NMCA-038, 149 N.M. 556, 252 P.3d 780, 


Red light camera ordinance did not deny proce- 
dural due process. — Where a municipal red light cam- 
era ordinance provided that vehicle owners charged with 
a violation of a red light camera ordinance were entitled 
to receive notice of the violation along with detailed infor- 
mation about the basis for the charge; that vehicle owners ~ 
were entitled to a hearing before an'impartial hearing of- 
ficer at no cost; that, the municipality had the burden to 
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cert. granted, 2011-NMCERT-005, 150 N.M. 666, 265 P.3d 
TAZ. 

Red light camera ordinance did not deny proce- 
dural due process, — Where the owner of a motor ve- 
hicle received notice of two speeding violations and fines 
pursuant to a municipality's red light camera ordinance; 
the violations were observed by video detection equip- 
ment; at an administrative hearing, the owner did not 
contest the fact that the video equipment had observed 
vehicles registered in the owner's name speeding on the 
dates in question; the owner claimed that the owner was 
not the driver of the vehicle and presented evidence that 
the owner was not in the municipality on the dates of the 
violations; the owner did not nominate the actual driver 
of the vehicle on the dates of the violations as permitted 
by the ordinance or claim any of the defense provided for 
in the ordinance; and the ordinance provided that the 
registered owner of a vehicle observed violating the ordi- 
nance was strictly and vicariously liable for the violation, 
the imposition of penalties on the owner for violation of 
the ordinance was legal and constitutional. Titus v. City 
of Albuquerque, 2011-NMCA-038, 149 N.M. 556, 252 P.3d 
780, cert. granted, 2011-NMCERT-005, 150 N.M. 666, 265 
P.3d-717. 

Municipality had authority to enact a red light 
camera ordinance. — Where a municipality's determi- 
nation that red light violations and speeding are public 
nuisances was premised on findings that there was a sig- 
nificant risk to health and safety of the community from 
drivers who run red lights and exceed posted speed lim- 
its; that red light violations are a matter of unique local 
concern to the municipality, because of high traffic volume 
and crowded intersections; that the municipality had one 
of the highest fatality and serious injury rates in the na- 
tion from red light violations and disregard by drivers for 
existing state red light laws; that red light violations are 
connected to death and serious injury to a degree not evi- 
dent with regard to other traffic violations; that drivers in 
the municipality repeatedly violate posted speed limits; 
that state law against speeding was inadequate to pre- 
serve public safety in the municipality; and that nation- 
ally, red light cameras had decreased red light violations, 
_ the municipality's findings proved that speeding and red 
light violations are nuisances per se and the municipal- 
ity acted within the scope of its authority under 3-18-17 
NMSA 1978 in enacting the red light camera ordinance 
and designating speeding and red light violations nui- 
sances, Titus v. City of Albuquerque, 2011-NMCA-038, 149 
N.M, 556, 252 P.3d 780, cert. granted, 2011-NMCERT-005, 
150 N.M. 666, 265 P.3d 717. 

Residential picketing. An ordinance declaring 
residential picketing a nuisance even though such acts 
violate only private rights and produce damages to but 
one or a few persons constitutes a valid exercise of gov- 
ernmental power. Garcia v. Gray, 507 F. 2d 539 (10th Cir. 
1974), cert. denied, 421 U.S, 971, 95 S. Ct. 1967, 44 L.Ed. 
2d 462 (1975). . 

Loitering on school grounds, — To interpret a city 
ordinance prohibiting loitering on school grounds without 
lawful business there as saying that no one had the right 
to be on school property without permission would raise 
serious constitutional questions, where the ordinance did 
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not state that permission to be on school grounds was 
required, Anderson v. Shaver, 290 F. Supp. 920 (D.N.M. 
1968). 

Solicitors. — The frequent ringing of doorbells of pri- 
vate residences by itinerant vendors and solicitors may be 
in fact a nuisance to the occupants of homes, or may be 
so considered by the municipality in one locality. Green 
v. Town of Gallup, 1941-NMSC-050, 46 N.M. 71, 120 P.2d 
619. 

Sunday dances. — The intention of the legislature is 
clear in that cities and towns have the authority to license, 
regulate and prohibit the giving or holding of dances on 
Sunday. 1953-54 Op. Att'y Gen. No. 54-5937 (issued under 
prior law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur, 2d Gambling §§ 13 to 22; 583A Am. Jur. 2d Mobs and 
Riots §§ 1 to 3, 6, 7, 16, 17; 58 Am. Jur. 2d Nuisances §§ 1, 
50 to 53, 425. . 

Liability of municipality for damages or compensa- 
tion for abating as a nuisance what is not in fact such, 46 
A.L.R, 362. 

Presentation of claim for injury to property by nuisance, 
necessity of, 52 A.L.R. 639. 

Extension of police power of municipal corporation be- 
yond territorial limits, 55 A.L.R. 1182, 14 A.L.R.2d 103. 

Venue of suit to enjoin nuisance, 7 A.L.R.2d 481. 

Public regulation and prohibition of sound amplifiers or 
loudspeaker broadcasts in streets or other public places, 
10 A.L.R.2d 627. 

Phonograph, loudspeaker or other mechanical or elec- 
trical device for broadcasting music, advertising or sales 
talk from business premises, as nuisance, 23 A.L.R.2d 
1289. 

Disorderly conduct, failure or refusal to obey police of- 
ficer's order to move on as, 65 A.L.R.2d-1152. 

Coin-operated pinball machines or similar devices, po- 
lice powers authorizing antigambling laws applicable to, 
89 A.L.R.2d 815. 

Obscenity, modern concept of, 56 A.L.R.3d 1158, 

Obscenity, validity of procedures designed to protect the 
public against, 5 A.L.R.8d 1214, 93 A.L.R.3d 297. 

Gambling devices, constitutionality of statutes provid- 
ing for destruction of, 14 A.L.R.3d 366. 

Validity and construction of statutes or ordinances 
prohibiting profanity or profane swearing or cursing, 5 
A.L.R.4th 956, 

Validity of statutes or ordinances requiring sex-oriented 
businesses to obtain operating licenses, 8 A,L.R.4th 130. 

Validity, construction, and application of statutes or or- 
dinances involved in prosecutions for transmission of wa- 
gers or wagering information related to bookmaking, 53 
A.L.R.4th 801. 

Validity of statute or ordinance prohibiting or regulat- 
ing bookmaking or pool selling, 80 A.L.R.4th 1079. 

Validity of ordinances restricting location of "adult en- 
tertainment" or sex-oriented businesses, 10 A.L.R.5th 538. 

Obscenity prosecutions: statutory exemption based on 
dissemination to persons or entities having scientific, edu- 
cational, or similar justification for possession of such ma- 
terials, 138 A.L.R.5th 567. 

Validity, construction, and application of loitering stat- 
utes and ordinances, 72 A.L.R.5th 1. 


Within or without the municipal boundary, a municipality may build, beautify and improve 
public parks and acquire any property for park purposes. The acquisition of property for park pur- 
poses which is outside the municipal zoning boundaries, and outside the boundaries of the county 
in which the municipality is located, shall be subject to the prior approval of the governing body 
of the local government within whose boundary the property is situated. Any property acquired 
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for park purposes is under the immediate control of the governing body. The governing body may 
pay any expenses of transfer or conveyance and examination of title for any property given to the 


municipality for park purposes. 


History: 1953 Comp., § 14-17-15, enacted by Laws 
1965, ch. 300; 1978, ch. 368, § 2. 

Cross references, — For park commission, see 3-47-1, 
3-47-2 NMSA 1978. 


For county acquisition of property within boundaries of 


another local governmental subdivision for park purposes, 
see 4-36-6 NMSA 1978, 

For playgrounds and recreational equipment, see 5-4-1 
NMSA 1978 et seq, 

For lease of state lands, see 19-7-54 NMSA 1978, 


‘ANNOTATIONS | 


-Am, Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur, 2d Municipal Corporations; Counties, and Other Po- 
litical Subdivisions § 542. 

To what uses park property may be devoted, 18 A.L.R. 
1246, 63 A.L.R. 484, 144 A.L.R. 486. 

Parks, liability of municipal corporations for injuries 
due to conditions in, 29 A.L.R. 863, 42 A.L.R. 2638, 99 
A.L.R. 686, 142 A.L.R. 1340. 


Power of municipal corporation to establish and main- 
tain golf course, 36 A.L.R. 1301, 

Liability of municipality in respect of municipal bath- 
houses, bathing beaches and swimming pools, 51 A.L.R. 
870, 57 A.L:R, 406. 

Park property, power to sell or lease, 63 A.L.R. 489, 144 
A.L.R. 486, 

Res ipsa loquitur as applicable in action against mu- 
nicipality for injuries from dangerous condition in parks, 
streets or highways, 74 A.L.R, 1226, 

Statutes relating to establishment or administration of 
parks, as encroachment on right of local self-government, 
88 A.L.R. 228. 

Liability of owner of park or other premises on which 
baseball or other game is played, for injuries. by ball to 
person on nearby street or sidewalk, 16 A.L.R.2d 1458. 

Power of municipal corporation to exchange‘its real 
property, 60 A.L.R.2d 220. 

Liability to one struck by golf ball, 53 A.L.R.4th 282. 

64 C.J.S. Municipal Corporations §§ 1557 to 1561. 


3-18-19. Park and recreation construction authorized. 


A municipality may create an improvement district as authorized in Sections 3-33-1 through 3- 
33-43 NMSA 1978 of the new Municipal Code, for the purpose of acquiring and constructing parks 


and recreation ' facilities. 


History: 1953 Comp., § 14-17-15.1, enacted by Laws 
1965, ch. 311, § 1. 


ANNOTATIONS 


Eminent domain. — The power to condemn property 
for park purposes could be exercised only by compliance 
with statutory procedure. City of Albuquerque v. Huning, 
1924-NMSC-035, 29 N.M. 590, 225 P. 580. 

Cities could not issue bonds for park improve- 
ments. Bachechi v. City of Albuquerque, 1924-NMSC-033, 
29 N.M. 572, 224 P. pat 


Golf course. — This section does not prohibit the use 
of public funds of a city in maintaining and improving a 
municipal golf course which is a part of the park system, 
leased from a country club outside the city limits, when 
such funds are budgeted and collected for that purpose. 
1953-54 Op. Att'y Gen. No. 53-5813. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Audito- 
rium or stadium as public purpose for which taxing power 
may be exercised, 173 A.L.R. 415. 


3-18-20. Police ordinances; county jails. 


A municipality may use the county jail for the confinement or punishment of offenders subject to 
the requirements imposed by law and the board of county commissioners. 


History: 1953 Comp., § 14-17-16, enacted by Laws 
1965, ch. 300. 
- Cross references. — For jails, see 33-3-1 NMSA 1978 
et seq. 

For local government corrections fund, see 33-3-25 
NMSA 1978. 

For custody of prisoners, see 35-15-6 NMSA 1978. 


ANNOTATIONS 


Board of county commissioners may impose fee 
for each municipal prisoner incarcerated in a county 
jail. 1979 Op. Att'y Gen. No. 79-41. 

Law reviews. — For article, "Prisoners Are People," 
see 10 Nat. Resources J. 869 (1970). 

Am. Jur..2d, A.L.R. and C.J.S. references. — 72 
C.J.S. Prisons § 5. 


3- 18-21. Dineen thet stredt enidranicie: crossings. 


A. A municipality may, within its boundary: 


(1) regulate the speed of diesel electric locomotives; 
(2) . license and regulate the laying of railroad tracks; 
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3-18-22 MUNICIPALITIES 8-18-22 
(3) provide for and change the location, grade and crossing of any railroad; 
(4) regulate and prohibit the use of steam engines and diesel electric locomotives; and 
(5) require a railroad company to: 

(a) fence its railroad or any portion of it; 

(b) construct cattleguards at crossings of streets and public roads; 

(c) keep its fences and cattleguards in repair; 

(d) keep a flagman at railroad crossings of streets; 

(e) provide protection against injury to persons and property by the railroad in the 
use of its property; and . 

(f) construct and keep in repair ditches, drains, sewers and culverts along and under 
railroad tracks so that 1) filthy or stagnant pools of water cannot stand on its ground or right-of- 
way and 2) natural drainage of adjacent property is not impeded. 

B. A municipality may, within its boundary, by condemnation or otherwise, extend any street, 
or municipal utility over, across, under or through any railroad track, right-of-way or land of any 
railroad company or street railroad company. If no compensation is made to the railroad company, 
the municipality shall restore the railroad track, right-of-way or land to its former state or in a 


sufficient manner so that its usefulness is not impaired. 


History: 1953 Comp., § 14-17-17, enacted by Laws 
1965, ch. 300. 

Cross references. — For municipal transit law, see 3- 
52-1 NMSA 1978 et seq. 

For authorization to grant use of streets to railroads, see 
63-2-8 NMSA 1978. 

For the Public Mass Transportation Act, see 67-3-67 to 
67-3-70 NMSA 1978. 


ANNOTATIONS 


Unconstitutional ordinance. — An ordinance which 
provides, in essence, that all trains, which includes unat- 
tached locomotives, must have a crew of at least two when 
passing within 50 feet of a public street or crossing a pub- 
lic way, and is a criminal ordinance since a penalty of up 
to $100 is provided for violation, is not permitted and is 
unconstitutional. 1959-60 Op. Att'y Gen. No. 60-36, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 65 Am. 


Railroad crossings, power to assume the duty of provid- 
ing and maintaining, 1 A.L.R. 316. 

Construction of provision of statute, ordinance, or franchise 
relating to "repair" of street railway zone, 10 A.L.R. 928. 

Municipally owned railroad or street railway, liability 
of municipality for tort in construction or operation, 31 
A.L.R. 1306, ' 

Change in traffic conditions as affecting duty of street 
railway to keep street in repair, 33 A.L.R. 131. 

Railroad company, power to permit construction of 
piers, pillars or abutments within street at crossing, 62 
A.L.R, 1524. 

Street railways, ordinance prohibiting one-man street- 
cars, 69 A.L.R, 344, 

Construction of statutes requiring railroads to provide 
for the drainage or flow of waters, 19 A.L.R.2d 967, 

Duty of railroad company to maintain flagman at cross- 
ing, 24 A.L.R.2d 1161. 


Jur, 2d Railroads § 28. 74 C.J.S, Railroads §§ 394 to 399. 


3-18-22. Requirement for sanitary facilities; notice to owners; failure to 
comply; municipality to perform work; lien; interest. 


A. By general ordinance, a municipality may require the owner, agent or occupant of a building 
on an isolated tract having facilities available or on land adjoining a street: 

(1) where sewer pipe is laid, to install proper plumbing and connect with the sewer; 

(2) where no sewer pipe is laid but water pipe is laid, to construct and install proper 
plumbing and sewage disposal devices; or . 

(3) where neither sewer nor water pipe is installed within one hundred fifty feet of the 
isolated tract of land, to construct pit toilets in compliance with plans and specifications approved 
by the municipality and filed with the municipal clerk. 

B. If the owner, agent or occupant of a building on an isolated tract having facilities avail- 
able, or on land adjoining a street, fails to comply with the ordinance, the governing body may by 
resolution order the owner, agent or occupant of a building on an isolated tract having facilities 
available, or on land adjoining a street, to comply with the ordinance. The owner, agent or oc- 
cupant of the building shall be personally served with written notice of the resolution and shall 
be given thirty days to commence work. If the owner, as shown by the assessment roll, or agent 
is not a resident of the municipality, the notice shall be sent to him at his last known address by 
certified mail, return receipt requested, and a copy of the notice shall be posted on the property. 

C. Ifthe owner, agent or occupant fails or refuses to perform the required improvements after 
being given notice, the municipality may perform the improvements. The cost of the improvements 
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shall be assessed against the owner, agent or occupant of the property and shall be a first and 
prior lien on the property subject only to the lien of general state and county taxes. The amount so 
expended for the improvements shall bear interest at the rate of six percent per year from comple- 
tion of the improvements until paid. 

D. After the expiration of one year from the date of completing the improvement, the lien may 
be enforced in the manner provided in Sections 3-36-1 through 3-36-5 NMSA 1978. Notice of the 
lien shall be filed in the manner provided in Section 3-36-1 NMSA 1978 and the effect of such filing 
shall be governed by Section 3-36-2 NMSA 1978. 


History: 1953 Comp., § 14-17-18, enacted by Laws ANNOTATIONS 
1965, ch. 300; 1981, ch, 213, § 1. 

Cross references. — For acquisition and maintenance Am. Jur, 2d, A.L.R. and C.J.S. references, — 56 Am. 
of sanitary sewers by municipality, see 3-26-1 NMSA 1978. Jur. 2d Municipal Corporations, Counties, and Other Po- 


litical Subdivisions §§ 439, 569 to 574. 
64 C.J.S. Municipal Corporations $$ 1535 to 1538. 


3-18-23. Steam boiler inspection. 


A municipality may provide for the inspection and regulation of steam boilers. 


History: 1953 Comp., § 14-17-19, enacted by Laws 
1965, ch. 300. 


3-18-24. Licensing and regulating secondhand and junk stores. 


A municipality may: 

A. regulate, tax or license secondhand dealers and junk store spat or any person who ac- 
cepts used merchandise for value; 

B. prohibit'their purchasing any article from a minor without the written consent of the parent 
or guardian; and 

C. require that a record of purchases be kept and be subject at all times to inspection by the 
police. 


History: 1953 Comp., § 14-17-20, enacted by Laws its police power and it had authority to regulate pawn- 
1965, ch. 300. brokers under those powers. City of Hobbs v. Biswell, 
Cross references. — For junk dealers, see 57-7-1 1970-NMCA-086, 81 N.M. 778, 473 P.2d 917, cert. denied, 

NMSA 1978 et seq. 81 N.M. 772, 473 P.2d 911. © 
Am. Jur. 2d, A.L.R. and C.J.S. references, — Junk 


ANNOTATIONS dealers, regulation of/30 A.L.R. 1427, 45 A.L.R.2d 1391. 


Regulation of pawnbrokers. — City had authority 
to.enact ordinances under its general welfare power and 


3-18-25. Water systems; sewers; assessments. 


A. For.the purpose of Sections 3-27-1 and 3-49-1 NMSA 1978, a municipality may: 
(1) open, construct, repair, keep in order and maintain water mains, laterals, reservoirs, 
standpipes, sewers and drains; and 
(2) assess and collect as other assessments and collections are made the amount necessary 
to cover the cost of the work. 
B. The assessment against the lot or land along or through which the street runs shall be made 
in such portion as is just and equitable according to the benefits accruing to the lot or land and to 
its value. 


History: 1953 Comp., § 14-17-21, enacted by Laws For improvement districts, see 3-33-1 NMSA 1978 et seq. 


1965, ch. 300. For power of municipality to open, construct, repair, keep 
Cross references, — For acquisition and maintenance in order and maintain water mains, laterals, reservoirs, 
of sanitary sewers by municipality, see 3-26- 1 NMSA 1978 standpipes, sewers and drains, see 3-49-5 NMSA 1978, 
et seq. For regulation of use of waters, see 3-53-1 NMSA 1978 
For water facilities, see 3-27-1 NMSA 1978 et seq. et seq. 
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ANNOTATIONS Right to compel municipality to extend its water sys- 
| tem, 48 A.L.R.2d 1222, _ n 
Am. Jur. 2d, A.L.R. and CWS. references. — 56 Am. Validity and construction of regulation by municipal 
Jur, 2d Municipal Corporations, Counties, and Other Po- +  g9rporation fixing sewer-use rates, 61 A.L.R.3d 1236. 
litical Subdivisions §§ 439, 569 to 574. 64 C.J.S. Municipal Corporations §§ 1535 to 1538. 


3-18-26. Toll bridges. | 
A municipality may establish, license, regulate and fix the tolls of all toll bridges and ferries. 


History: 1958 Comp., § 14-17-22, enacted by Laws 
1965, ch. 300. 


3-18-27. Trees and shrubs. 


A municipality may, by ordinance, regulate the planting, transplanting, growing, trimming, 
pruning, preservation and protection of trees, shrubs and vines or create a commission for the 
purpose of such regulation. 


History: 1953 Comp., § 14-17-23, enacted by Laws ANNOTATIONS 
1965, ch. 800. Pyne: 

Cross references. — For defacing tree within 400 _ Am. Jur, 2d, A.L.R. and C.J.S, references, — Liabil: 
yards of highway a petty misdemeanor, see 30-15-2 NMSA ity of municipality for damage caused by fall of tree or 


1978, : limb, 14 A.L.R.2d 186, 


3-18-28. Municipal employees' retirement system. 


A municipality may enter into contracts with private insurance companies to establish a.retire- 
ment system for its employees. 


History: 1953 Comp., § 14-17-24, enacted by Laws ) : ANNOTATIONS 
TPS has take ( Am. Jur, 2d, A.L.R. and C.J.S. references. — 60A Am; 
= Jur. 2d Pensions and Retirement Funds §§ 1604, 1606. 


62 CIS, Municipal Corporations §§ 649 to 660. 


3-18-29. [Foreign-trade zones. ] 


The governing body of any municipality, pursuant to the federal Foreign-Trade Zones Act, as 
may be amended from time to time, and regulations adopted pursuant. thereto, may: 

A. with the prior written approval of the board of economic development, apply for and accept 
a grant of authority to establish, operate and maintain a foreign-trade zone; 

B. provide such facilities and services as may be necessary or desirable in establishing a 
foreign-trade zone; and 

C. exercise such other powers as may be necessary or desirable to establish, operate and main- 
tain a foreign-trade zone. 


History: 1958 Comp., § 14-17-25, enacted by Laws For the federal Foreign-Trade Zones Act, se9 U.S.C. 
1973, ch, 48, § 1. § 81a et seq. ’ 
Cross references. — For county foreign-trade zone 


regulations, see 4-86-7 NMSA 1978. 


3-18-30. Parking citations; certain ee administrative cost 
assessment. | 


A. Each municipality with a population over one hundred thousand which is located'in a met- 
ropolitan court district may impose by ordinance an administrative cost assessment of one dollar 
($1,00) for each parking citation issued pursuant to municipal ordinance. 
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B. .The administrative cost assessment collected pursuant to Subsection A of this section shall 
be remitted within ninety days by the metropolitan court to the municipality which issued the 
citation. Administrative cost assessment receipts shall be used solely to provide for enforcement of 
municipal parking ordinances and administration of a municipal traffic control program. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 414. 


History: Laws 1986, ch. 31, § 1. 


3-18-31. Sale of gasoline; authority of the municipality. 


The governing body of the municipality may provide, by ordinance, for the monitoring and in- 
spection of gasoline sales through pumps of service stations located within the territorial boundar- 
ies of the municipality in order to monitor the sale of gasoline within its municipality. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur. 2d Garages, and Filling and Parking Stations §§ 24. 
61A C.J.S, Motor Vehicles §§ 770, 775. 


History: Laws 1989, ch. 158, § 1. 


a: 18-32. Limitation of county and municipal restrictions on nolan 
collectors. 


A. Acounty or municipality shall not restrict the installation of a solar collector as defined pur- 
suant to the Solar Rights Act [47-3-1:through 47-3-5 NMSA 1978], except that placement of solar 
collectors in historic districts may be regulated or restricted: by a county or municipality. 

B.. A.covenant, restriction or condition contained in a deed, contract, security agreement or other 
instrument, effective after July 1, 1978, affecting the transfer, sale or use of, or an interest in, real 
property that effectively prohibits the installation or use of a solar collector is'void and unenforceable. 


History: Laws 2007, ch. 232, § 1. 
Effective dates. — Laws 2007, ch. 232 contained no 


homeowners' association to regulate the installation or 
use of solar panels so long as the regulations do not. "ef- 


effective date provision, but; pursuant to N.M. Const., art. 
IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


ANNOTATIONS |” 


fectively prohibit" their installation or use. The phrase 
"effectively prohibit" includes restrictions on the installa- 
tion or use.of solar panels that make such installation or 
use unreasonably difficult or costly. 2011 Op. Att'y Gen. 
No. 11-02. 


Regulation by homeowners’ association. — 
Subsection B of Section 8- 18: 32 NMSA 1978 allows a 


ARTICLE 19. 
Planning and Platting 


Lt Platting of street lines by planning commission. 
8. Appeal, . 
9. Master plan; purposes. 


. Creation of planning commission. 19- 
19- 
19- 
19-10. Adoption of a master plan. 
19- 
19- 


Ss 
3- 
. Appointment, term, removal of commission. 3- 
. Chairman; regular meetings; records, 3- 
. Powers of commission. 3- 
. Planning and platting jurisdiction. P Re 1 85 
. Subdivision regulations, 3- 


11, Legal status of master plan. 
12, -Approval,constitutes amendment to master plan. 
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3-19-1. Creation of planning commission. A 


A municipality is a planning authority and may, by ordinance; 
_ A... establish a planning commission; | 
_ B... delegate to the planning commission: 
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(1) the power, authority, jurisdiction and duty to enforce and carry out the Protisioie of 


law relating to planning, platting and zoning; and 


(2) other power, authority, jurisdiction and duty incidental and necessary to carry out the 
purpose of Sections 3-19-1 through 3-19-12 NMSA 1978; 
C. retain to the governing body as much of this power, authority, irapindicuion and duty a as it 


desires; and 


D. adopt, amend, extend and carry.out a general municipal or master plan which may be re- 


ferred to as the general or master plan. 


History: 1958 Comp., § 14-18-1, enacted by Laws 
1965, ch. 300. 

Cross references, — For annexation of territory, see 
3-7-1 NMSA 1978 et seq. 

For building construction and restrictions, see 3-18-6 
NMSA 1978, 

For Planning District Act, see 4-58-1 NMSA 1978. 

For Executive Planning Act, see 9-14-1 NMSA 1978. 


ANNOTATIONS 


Ultimate planning decisions within city rest with 
city council. Mitchell v. Hedden, 1980-NMSC-056, 94 
N.M. 348, 610 P.2d 752; Hyde Park Co, v. Santa Fe City 
Council, 226 F.3d 1207 (10th Cir. 2000). 

Legislative and quasi-judicial proceedings. — In 
consolidated appeals arising from petitioners' collective 
opposition to the development of the proposed Santolina 
planned community on Albuquerque's west side mesa in 
Bernalillo county, where the Bernalillo county board of 


county commissioners (board) approved a master plan for... , 


the development of the Santolina community and a zone 
map amendment which rezoned the land from rural ag- 
ricultural to planned community zoning, despite claims 
from petitioners that they were deprived of an impartial 
tribunal, and where the district court affirmed the board's 
approval of the master plan, holding that such was a legis- 
lative action, but also held that the board's consideration 
and approval of the zone map amendment was a quasi- 
judicial action requiring an impartial tribunal, the district 
court did not err in affirming the board's approval of the 
_master plan, which reflected a broad, ‘area-wide policy 
regarding future development of a large-scale planned 
community, and in finding that such action was legisla- 
tive in nature, nor did the district court err in finding that 
the board's proceedings regarding the zone map amend- 
ment were quasi-judicial, because the zone map amend- 
ment affects only a specific area of identifiable property 
and alters that property's zoning in a manner distinct 
from surrounding properties and the county at large. As a 
quasi-judicial proceeding, petitioners were entitled to due 


process, including a fair and impartial hearing. Benavidez ' 


v. Bernalillo Cnty. Bd, of Comm'rs, 2021-NMCA-029, cert. 
denied. 


Advisory nature of municipal master plans. — The 
New Mexico legislature intended any master plan ad- 
opted by a municipality to be advisory in nature. Dugger v. 
City of Santa Fe, 1992-NMCA-022, 114 N.M. 47, 834 P.2d 
424, cert. denied, 113 N.M. 744, 832 P.2d 1223: 

The master plan, being only a resolution, does not 
bind the city that adopts the plan to any specific proce- 
dures as would an ordinance. Dugger v. City of Santa Fe, 
1992-NMCA-022, 114 N.M. 47, 834 P.2d 424, cert. denied, 
113 N.M. 744, 832 P.2d 1223. 

The legislature has assigned to the master plan the role 
of guide, enabling municipal planning commissions to use 
reasonable discretion in applying its provisions to the ac- 
tual decision-making processes involved in municipal de- 
velopment; the plan does not carry the weight of law, as do 
ordinances, and has no regulatory effect. West Bluff Neigh- 
borhood Ass'n v. City of Albuquerque, 2002-NMCA-075, 132 
N.M. 433, 50 P.3d 182, cert. denied, 132 N.M. 484, 51 P.3d 
527, overruled by Rio Grande Chapter of Sierra Club v. N.M. 
Mining Comm'n, 2003-NMSC-005, 133 N.M. 97, 61 P.3d 806. 

Power of vacation included among laws relating 
to planning, platting and zoning. — A delegation of 
the power to carry out the provisions of law relating to 
planning, platting and zoning includes the power of vaca- 
tion. Sprague v. City of Las Vegas, 1984-NMSC-052, 101 
N.M. 185,679 P.2d 1283, 

Law reviews. — For comment, "Land Use, Planning 
- New Mexico's Green Belt Law," see 8 Nat. Resources J, 
190 (1968). 

For note, "County Regulation of Land Use and Develop- 
ment," see 9 Nat. Resources d. 266 (1969). 

For article, "Existing Legislation and Proposed Model 
Flood Plain Ordinance for New Mexico Municipalities," 
see 9 Nat. Resources J. 629 (1969). 

For note, "Subdivision Planning Through Water Regula- 
tion in New Mexico," see 12 Nat. Resources J. 286 (1972). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 83 Am. 
Jur,.2d Zoning and Planning §§ 4, 10 to 16. 

62 C.J.S. Municipal Corporations § 76; 101A C.J.S. Zon- 
ing and Land Planning §§ 8 to 10, 29. 

Motives, inquiry, upon review of zoning regulation, into 
motive of members of municipal authority approving or 
adopting it, 71 A.L.R.2d 568. 


3-19-2. Appointment, term, removal of commission. 


A. A planning commission shall consist of not less than five members who shall be appointed 
by the mayor with the consent of the governing body of the municipality. Administrative officials of 
the municipality may be appointed as ex-officio, nonvoting members of the planning commission. 

B. On the first planning commission a majority of the members shall be appointed for one-year 
terms and the balance of the members shall be appointed for two-year terms. Each subsequent 
term of a member on a planning commission shall be for two years or less in order to maintain the 
original staggering of terms of membership. A vacancy in the membership of the planning commis- 
sion shall be filled for the remainder of the unexpired term. 

C. After a public hearing and for cause stated in writing and made part of the public recor} a 
mayor with the approval of the governing body may remove a member of the planning commission. 
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History: 1953 Comp., § 14-18-2, enacted by Laws ' municipality which they are serving and one city or town 
1965, ch. 300. ; could not designate the planning commission of another 
city or town to serve as its planning commission. 1959-60 
ANNOTATIONS Op. Att'y Gen. No. 59-201. 
Residency required. — Members of a municipal- — 


ity's planning commission must be residents of the 


3-19-3. Chairman; regular meetings; records. 


A planning’ commission. shall: 
. @lect one of its members chairman for a one-year term; 
B. create and fill other offices; 
‘C. hold at least one regular meeting each month; 
D. adopt rules for the transaction of business; and 
EK. wii a public record of its transactions, findings, resolutions and determinations. 


History: 1953 Comp., § 14-18-3, enacted by Laws 
1965, ch. 300. 


3-19-4. Rowere of commission. 


A. A planning commission shall have such powers as are necessary to: 
(1) fulfill and perform its functions; 
(2) promote municipal planning; and 
(3) ‘carry out the purposes of Sections 3-19-1 through 3-19-12 NMSA 1978. 
B. A planning commission may; 
(1) make: ‘reports etd recommendations for the planning and development of the munici- 
sality to: 
(a) public officials and agencies; 
(b) public utility companies; 
(c) civic, educational, professional and other organizations; and 
(d) citizens; and 
(2) recommend to the administrative and governing officials of the municipality programs 
for public improvements and their financing. 
C. Members and employees of the planning commission, in the performance of its function, 
may: 
(1) enter upon any land; 
(2) make‘examinations and surveys; and 
(3) place and maintain necessary monuments and markers upon the land. 
D. Upon request, a public official shall furnish within a reasonable time available information 
which the planning commission requires for its work. 


History: 1953 Comp., § 14-18-4, enacted by Laws 
1965, ch. 300. 


3-19-5. Planning and platting jurisdiction. 


A. Each municipality shall have planning and platting jurisdiction within’ its municipal bound- 
ary. Except as provided in Subsection B of this section, the planning and platting jurisdiction of a 
municipality: 

(1) having a population of twenty-five thousand or more persons iieuads all territory 
within five miles of its boundary and not within the boundary of another municipality; or 

(2) having a population of fewer than twenty-five thousand persons includes all territory 
within three miles of its boundary and not within the boundary of another municipality. 
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B. A municipality located in a class:A county with a population of more than three hundred 
thousand persons shall not have planning and platting jurisdiction in the unincorporated area of 
the county. 

C. If territory not lying Sie the boundary of a municipality is ote the planning and 
platting jurisdiction of more than one municipality, the planning and platting jurisdiction of each 
municipality shall terminate equidistant from the boundary of each municipality unless one mu- 
nicipality has a population of fewer than two thousand five hundred persons and another munici- 
pality has a population of more than two thousand five hundred persons according to the most 
recent census. Then the planning and platting jurisdiction of the municipality having the greatest 


population extends to such territory. 


History: 1953 Comp., § 14-18-5, enacted by Laws 
1965, ch. 300; 1966, ch. 64, § 5; 1998, ch. 42, § 3; 2003, 
ch. 4388, § 3. 

Cross references. — For Regional Planning Act, see 
3-56-1 NMSA 1978. 

The 2008 amendment, effective July 1,,.2003, rewrote 
Subsection B. 

The 1998 amendment, effective May 20, 1998, in- 
serted "Except as provided in Subsection B of this section" 
at the beginning of the second sentence in Subsection A, 
added Subsection B, and redesignated former Subsection 
BasC, 


ANNOTATIONS 


Failure to obtain approval of mobile home park 
development. — Since the developers of a mobile home 
park did not apply for permission from both the county and 
the village before commencing construction, they failed to 
satisfy the requirements for establishing the legality of 
the property's use. Sandoval Cnty. Bd. of Comm'rs v. Ruiz, 
1995-NMCA-023, 119 N.M. 586, 893 P.2d 482). 


3-19-6. Subdivision regulations. 


A city has no zoning authority beyond its corpo- 
rate limits. City of Carlsbad v. Caviness, 1959-NMSC-089, 
66 N.M. 230, 346 P.2d 310. 

Approval required prior to filing. — No map, plat 
or plan of any territory within five miles of the corporate 
limits can be filed until it is approved by the city's plan- 
ning commission. The obvious purpose of such a rule is to 
provide for the orderly development of suburban property 
surrounding the city which in the future might be an- 
nexed by the city of Albuquerque. 1957-58 Op. Att'y Gen. 
No. 58-245. 

Law reviews. — For note, "County Repulaticn of Land 
Use and Development," see 9 Nat. Resources J, 266 (1969). 

For article, "Existing Legislation and Proposed Model 
Flood Plain Ordinance for New Mexico Municipalities," 
see 9 Nat. Resources J. 629 (1969). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Outside 
municipal limits, validity, construction and application of 
statutes, and regulations adopted ‘thereunder, regarding 
county planning or zoning, or planning or zoning in terri- 
tory outside municipal limits, 131 A.L.R. 1055, 

62 C.J.S. Municipal Corporations § 76. 


A. The planning authority of a municipality shall adopt regulations governing the subdivision 
-of land within the planning and platting jurisdiction of the municipality. The subdivision regula- 
tions shall be approved by the governing body before they become effective. The subdivision regu- 


lations may provide for: 


(1) the harmonious development of the municipality and its environs; _, 

(2) the coordination of streets within the subdivision with existing or planned streets or 
other features of the master plan or official map.of the municipality; 

(3) .adequate open space for traffic, recreation, drainage, light and air; and 

(4) the distribution of population and traffic which tend to create conditions favorable to 
the health, safety, convenience, prosperity or general welfare of the residents of the municipality. 


B. Subdivision regulations may govern: 
(1) the width of streets; 


(2) the width, depth and arrangement of lots; 


(3) land use, including natural drainage; 


(4) other matters necessary to carry out the purposes of the Municipal Code; and 


(5) the extent and manner in which: 


(a) streets are graded and improved; and 
(b) water, sewer and other utility facilities are installed as a condition precedent to 


the approval of a plat. 


C. The subdivision regulations or the practice of the planning commission may allow tentative 
approval of the plat previous to the completion of improvements and the installation of utility 
facilities but such tentative approval shall not be entered on a plat. In lieu of the completion of 
improvements and the installation of utility facilities previous to the final approval of a plat, the 
subdivision regulations may provide for: 
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(1) assessment or other methods whereby the municipality makes the improvements and 
installations at the cost of the owner of property within the subdivision; or 

(2) acceptance of a bond, in an amount and with surety and conditions satisfactory to 
the planning commission, securing to the municipality the actual construction and installation of 
improvements and utility facilities within a period of time specified by the planning commission 
and expressed in the bond. A municipality may enforce such a bond by all appropriate and legal 
remedies; or : 

(3) in lieu of a bond, the municipality may enter into an agreement with a person seeking 
approval of a subdivision whereby the person seeking approval shall, within two years following 
final approval of the plat, complete the improvements and the installation of utility facilities pro- 
vided for in the person's application for subdivision approval, except that the agreement set forth 
herein'may provide that the person seeking approval shall be permitted by the municipality to sell 
or otherwise dispose of, or improve any lot. within the subdivision, to which improvements and util- 
ity facilities have been provided by the person seeking approval at any time within the two-year 
period; any such agreement shall be recorded with the county clerk at the time of filing said plat. 

D. The governing body or planning commission of the municipality shall hold a public hearing 
on the adoption of a subdivision regulation or an amendment to it. Notice of the time and place 
of the public hearing shall be published once at least fifteen days prior to the date of the public 
hearing. 

E. Ifthe requirement or restriction does not violate the zoning ordinance, the governing body 
or planning commission of the municipality may agree with a person seeking approval of a sub- 
division upon the use, height, area or bulk requirement or restriction governing buildings and 
premises within the subdivision. The requirement or restriction shall: 

(1) accompany the plat before it is approved and recorded; 

(2) have the force of law; 

(3) be enforced; and 

(4) be subject to amendment or repeal as the provisions of the zoning ordinance and map 
are enforced, amended or repealed. 


History: 1953 Comp., § 14-18-6, enacted by Laws prior to the ordinance's date of enactment from paying the 
1965, ch. 300; 1975, ch. 309, § 1. impact fee; prior to the date the ordinance was enacted, 
the municipal planning commission approved a site plan 


ANNOTATIONS for subdivision of land owned by plaintiff; the approved 

No vested development rights under impact fee plan established zoning, tract boundaries, vehicle Access, 
ordinance. — Where the municipal impact fee ordi- bicycle and trail access, public transit access, internal 
nance exempted developers who possessed development circulation requirements, building heights, setbacks, and 
rights that vested prior to the ordinance's date of enact- common landscape standards; none of the tracts were 
ment from paying the impact fee; prior to the date the platted; and development of the property was subject to 


subsequent municipal approvals and the continuance of 
the project remained entirely within the municipality's 
discretion, the original site plan for subdivision did not 
confer a vested development right under common law 
and the developer was not exempt from paying impact 
fees. Andalucia Dev. Corp., Inc. -v.. City of Albuquerque, 
2010-NMCA-052, 148 N.M. 277, 234 P.3d 929. 

This section did not give municipality the right 
to exact from subdivider a $50.00 fee per lot subdi- 
vided to be used generally for improvements to the sub- 
division, where no specific directions were given for the 
use of money so accumulated. Sanchez v. City of Santa Fe, 
1971-NMSC-012, 82 N.M. 322, 481 P.2d 401. 

A planning authority has standing to enforce rea- 
sonable restrictions imposed as a condition of subdivi- 
sion approval. Village of Los Ranchos De Albuquerque v. 
Shiveley, 1989-NMCA-095, 110 N.M. 15, 791 P.2d 466cert. 
denied, 109 N.M. 704, 789 P.2d 1271. 

Restrictions imposed upon the use and control of the 
common area of a cluster housing development were 
within the power of the planning authority. Village of Los 


ordinance was enacted, the municipal planning commis- 
sion approved a site plan for subdivision of land owned 
by plaintiff; the approved plan established zoning, tract 
boundaries, vehicle access, bicycle and trail access, public 
transit access, internal circulation requirements, building 
heights, setbacks, and common landscape standards; none 
of the tracts were platted; and the regulations that were 
promulgated pursuant to the ordinance defined vested 
rights as development rights acquired and resulting from 
building permit approval, final plat approval, preliminary 
plat approval, or site plan for subdivision or site plan for 
building permit approval and defined site plan for subdi- 
vision as a plat, which covers at least one lot and speci- 
fies access and building criteria, under the ordinance, a 
developer receives development rights at the time it re- 
ceives approval of a reliable platting pattern, the devel- 
oper's original site plan for subdivision did not confer the 
development rights necessary to establish vested rights 
under the ordinance, because it did not provide a reliable 
platting pattern, and the developer was not exempt from 
paying impact fees, Andalucia Dev. Corp., Inc. v. City.of Al- 


b 2010-NMCA-052, 148 N.M, 277, 234 P.3d 929. Ranchos De Albuquerque v. Shiveley, 1989-NMCA-095, 
See ie on. law vested development rights, << 110.'NM. 15, 791 P.2d 466, cert. denied, 109 N.M. 704, 789 
Where the municipal impact fee ordinance exempted de- P.2d 1271. 
velopers who possessed development rights that vested 
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Law reviews. — For note, "County Regulation of Land 
Use and Development," see 9 Nat. Resources J. 266 (1969), 


3-19-7. Platting of street lines by planning commission. 


A. Aplanning commission which has:adopted a master plan or a major street plan may: 
(1) survey for the exact location of the lines of new, extended, widened or narrowed streets 
within the municipality or its planning and platting jurisdiction;and . — . 
(2) certify to the governing body of the municipality a plat of the area surveyed: which in- 
dicates the location of lines recommended for future streets, street extension, street WachgaTas or 


narrowing. 


B. The certification of a plat by the planning commission does not constitints the opening: pa a 
street or the taking or accepting of land for street purposes. 6 


History: 1958 Comp., § 14-18-7, enacted by Laws 
1965, ch. 300. 

Cross references. — For Land Subdivision Act, see 47- 
5-1 NMSA 1978. 


3-19-8. Appeal. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — Con- 
struction of regulations as to subdivision mape or plate; 
11 A,L.R.2d 524. 


Any person in interest dissatisfied with an order or determination of the planning commission, 
after review of the order or determination by the governing body of the municipality, may com- 
mence an appeal in the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 14-18-8, enacted by Laws 
1965, ch. 300; 1998, ch. 55, § 5; 1999, ch. 265, § 5. 

Cross references. — For procedures governing ad- 
ministrative appeals to the district court, see Rule 1-074 
NMRA. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12-8A-1". 

The 1998 amendment, effective September 1, 1998, 
rewrote this section to the extent that a detailed compari- 
_ son would be impracticable. 


ANNOTATIONS 


Standard of review. — This section does not contem- 
plate pure de novo review by the district court, but pro- 
vides the court more discretion in deciding issues than 
is inherent under the arbitrary and capricious standard, 
The court is not required to indulge every inference in fa- 
vor of an agency action but, on the contrary, is required to 
exercise its own judgment in light of the agency decision 
and the evidence presented to it at trial. At the conclusion, 
the court has the power to order the approval of a request, 
rather than merely vacating the agency decision and re- 
manding for further proceedings. Clayton v, Farmington 


3-19-9. Master plan; purposes. 


City Council, 1995-NMCA-079, 120 N.M. 448, 902 P.2d 


_ 1051 (decided under prior law). 


Review of appeal, not mandamus. — Developer who 
alleged that city council failed to approve his plat within 
the statutory time limit of 35 days and that, therefore, the 
plat was approved by operation of law had adequate rem- 
edies at law through this section, which he had. not ex- 
hausted; the administrative procedures of this section, not 
the extraordinary writ of mandamus, provided developer 
with his proper avenue to challenge the council's actions. 
State ex rel. Hyde Park Co. v. Planning Comm'n of the City 
of Santa Fe, 1998-NMCA-146, 125 N.M. 832, 965 P.2d 951. 

Appeal not a collateral attack. — Appeal should 
not be regarded as impermissible collateral attack on the 
order of the district court by which lawsuit against the 
city was dismissed because the order specifically refer- 
ences the settlement between the parties and because the 
settlement contains the terms of the very development 
agreement that petitioner seeks to overturn. Lewis v. City 
of Santa Fe, 2005-NMCA-032, 137 N.M. 152; 108 P.3d 558, 
cert. denied, 2005-NMCERT-006, 137 'N.M. 522, 118 Pad 
3465. 


A. The planning commission shall prepare and adopt a master plan for the physical develop- 
ment of the municipality and the area within the planning and platting jurisdiction of the munici- 
pality which in the planning commission's judgment bears a relationship:-to the planning of the 
municipality. The planning commission may amend, extend or add to the plan or carry any part or 
subject matter into greater detail. In preparing the master plan, the planning commission shall 
make careful and comprehensive surveys and studies of existing conditions and probable future 
growth of the municipality and its environs. The plan shall be made with the general purpose 
of guiding and accomplishing a coordinated; adjusted. and harmonious development of the mu- 
nicipality which will, in accordance with existing and future needs, best -promote health, safety, 
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8-19-10 


morals, order, convenience, prosperity or the: general welfare as well as efficiency and economy in 


the process of development. 


B. Among other things, the master plan with accompanying maps, ayia and charts; descriptive 
and explanatory matter; and recommendations of the planning commission for the physical devel- 
opment of the municipality, and for its planning jurisdiction, may include: 

(1) the general location, character and extent of streets, bridges, viaducts and parkways; 
parks and playgrounds, floodways,. waveryeys and waterfront development, airports and other 


ways, grounds, places and spaces; 


(2) the general location of public schools, public buildings and other public property; 
(8) the general location and extent of public utilities and terminals, whether publicly or 


privately owned; 


(4) the general location, character, layout and extent of community,centers and neighbor- 
‘hood units and the replanning of blighted districts and slum areas; and 

(5) the acceptance, widening, removal, extension, relocation, narrowing, chtioa. aban- 
donment or change of use of any of the foregoing public ways, grounds, places, spaces, buildings, 


properties, utilities or terminals. 


C. Copies of the master plan shall be available at the office of the munigipal clerk and pay, be 


purchased at a reasonable price. 


History: 1953 Comp., § 14-18-9, enacted. by Laws 
1965, ch. 300; 1970, ch. 52,81. 


ANNOTATIONS 


Comprehensive planning. — A county zoning ordi- 
nance was valid where the county had a comprehensive 
plan in substance if not form at the time the ordinance 
was enacted. Bogan v. Sandoval Cnty: Planning and Zon- 
ing Comm'n; 1994-NMCA-157, 119° N.M. 334, 890 P.2d 
395, cert, denied, 119 N.M. 168,889 P.2d 203. 

A comprehensive plan need not be contained in one doc- 
ument. It may be comprised of several or no documents. It 


may be found within the ordinance itself where the zoning '° 


authority has not enacted a prior comprehensive plan and 
that absence of a formally adopted comprehensive plan 
does substantially weaken the presumption of regular- 
ity of any zoning ordinance enacted without it. Watson v. 
Town Council of Town, of Bernalillo, 1991-NMCA-009, 111 
N.M. 374, 805 P.2d 641. 


Advisory nature of master plan. —The New Mexico 


legislature intended any master plan adopted by a munic- 
ipality to be advisory in nature, Dugger v. City of Santa Fe, 


1992-NMCA-022, 114 N.M. 47, 834 P2d 424, cert. denied, 


113 N.M. 744, 832 P.2d 1223. 

The master plan, being only :a resolution, does) not 
bind the city that adopts the plan to any specific proce- 
dures as would an ordinance. Dugger v. City of Santa Fe, 


3-19-10. Adoption of a master plan. 


A. The planning commission may adopt: 


1992-NMCA-022, 114 N.M, 47, 834 P.2d 424, cert. denied, 
113 N.M. 744, 832 P.2d 1223. 

The legislature has assigned to’ the master plan the 
role of guide, enabling municipal planning commis- 
sions to use reasonable discretion in applying its provi- 
sions to the actual decision-making processes involved 


‘In municipal development; the plan does not carry the 
. weight of law, as do ordinances, and has not regulatory 


effect, West. Bluff Neighborhood Ass'n v..City of Albu- 
querque, 2002-NMCA-075, 182 N.M. 433, 50 P3d 182, 
cert. denied, 182 N.M. 484, 51 P.8d 527, overruled by Rio 
Grande Chapter of Sierra Club v. N.M. Mining Comm'n, 
2003-NMSC-005, 183 N.M. 97, 61 P.3d 806. 

A city has no zoning authority beyond its corpo- 
rate limits. City of Carlsbad v. Caviness, 1959-NMSC-089, 
66 N.M. 230, 346 P.2d 310 (1959). 

Law reviews. — For article; "Creating Effective Land 
Use Regulations Through Concurrency", see 43 Nat. Re- 
souces J. 753 (2008). 

For’ comment, "Land Use Planning - New Mexico's 
Green Belt Lays! see 8 Nat, Resources J, 190.(1968), 

For note, "County Regulation of Land Use and Develop- 
ment," see 9 Nat. Resources J, 266 (1969), , 

For article, "Existing Legislation and Proposed Model 
Flood ‘Plain Ordinance for New Mexico Municipalities," 
see 9 Nat. Resources J. 629 (1969), 


(1) “the master plan bya single resolution; or 

(2) part of the master plan as work progresses on the sualgale plan; provided the part corre- 
sponds with one of the functional subdivisions of the subject matter of the plan. Before adoption of 
the master plan or any part thereof, the planning commission shall hold at least one public hear- 
ing. Notice of the time and place of the hearing shall be published one time at least fifteen days 
before the day of the hearing. Prior to the publication of the notice, copies of the master plan shall 
be made available to any citizen in the office of the municipal clerk. 

B. » Adoption of the master plan or any ‘part, amendment or addition to the villa plan shall be 
by a resolution approved by a majority of the members of the planning commission..The resolution 
shall refer expressly to the maps, descriptive matter and other matters which the planning com- 
mission intends to form part or the whole of the master plan. The action taken by the planning 
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commission shall be recorded on the master plan or the part of the plan and shall be endorsed by 
the chairman and the secretary of the planning commission. A certified copy of the master plan or 
any part thereof approved bs the planning commission shall be given to the governing body of the 
municipality. 


History: 1953 Comp., § 14-18-10, enacted by Laws ANNOTATIONS 


1285 ,e8,,300, Law reviews. — For note, "County Regulation of Land 


Use and Development," see 9 Nat. Resources J. 266 (1969). 


3-19-11. Legal status of master plan. 


A. After a master plan or any part thereof has been approved and within the area of the mas- 
ter plan or any part thereof so approved, the approval of the planning commission is necessary to 
construct, authorize, accept, widen, narrow, remove, extend, relocate, vacate, abandon, acquire or 
change the use of any: 

(1) park, street or other public way, ground, place or space; 
(2) public building or structure; or 
(3) utility, whether publicly or privately owned. 

B. The failure of the planning commission to act within sixty- ae days after the submission of 
a proposal to it constitutes approval of the proposal unless the proponent agrees to an extension of 
time. If the planning commission disapproves a proposal, it must state its reasons to the governing 
body. The governing body may overrule the planning commission and approve the proposal by a 
two-thirds vote of all its members.’ 

C. None of the provisions of Chapter 3, Article 19 NMSA 1978 shall apply to any existing 
building, structure, plant or other equipment owned or used by any public utility or the right to 
its continued use or its reasonable repair or alteration for the purpose for which it was used at the 
time the master plan or any part thereof affecting the property takes effect. After the adoption of 
the master plan or any part thereof affecting the property, all extensions, betterments or additions 
to buildings, structures, plants or other equipment of any public utility shall be made in confor- 
mity with the master plan or any part thereof affecting the property and upon the approval of the 
planning commission. After a public hearing, the state corporation commission [public regulation 
commission] or the-New Mexico public utility commission [public regulation commission] or the 

‘regulatory agency having jurisdiction or their successors having jurisdiction, as the case may be, 
may order that the extensions, betterments or additions to buildings, structures, plants or other 
equipment are reasonable and that the extensions, betterments or additions may be made even 
though they conflict with the adopted master plan or any part thereof affecting the property. —__ 

D. Any public agency or official, not under the jurisdiction of the governing body of the mu- 
nicipality, authorizing or financing a public way, ground, place, space, building, structure or utility 
shall submit the proposal to the planning commission. If the planning commission disapproves 
the proposal, the board of the public agency by a two-thirds vote of all its members or the official 
may overrule the planning commission and proceed with the proposal subject to the Pov of 
Subsection C of this section. 


History: 1953 Comp., § 14-18-11, enacted by Laws commission" and substituted "New Mexico public util- 
1965, ch. 300; 1993, ch, 282, § 3. ity commission" for "New Mexico public service commis- 
Bracketed material. — The bracketed material was sion"; and substituted "provisions of Subsection C of this 
inserted by the compiler. It was not enacted by the legisla- _— section" for "provisions of the preceding Subsection C" in 
ture and is not part of the law. d pomeynisin Dz. 
Laws 1998, ch. 108, § 80 provided that fefarences to the 
state corporation commission and the public utility com- . ANNOTATIONS 
mission be construed as references to the public regula- . A city has no zoning authority beyond its corpo- 
tion commission. rate limits. City of Carlsbad v. Caviness, 1959-NMSC-089, 
The 1993 amendment, effective June 18, 1993,-in 66 NIM. 230, 346 P.2d 310. 
Subsection C, substituted "Chapter 3, Article 19 NMSA Law reviews. — For note,' Geiyties Regulation of Land 


1978" for "Sections 14-18-1 through 14-18-12 New Mex- U " 
ico Statutes Annotated, 1953 Compilation" in the first . 29 Pra Development, aye Net Resources dh 268 (1960). 


sentence, and in the last sentence, substituted "the state 
corporation commission" for "the New Mexico corporation 
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3-19-12. Approval constitutes amendment to master plan. 


Every plat approved by the planning authority is an amendment, addition or a detail of the mas- 
ter plan or any part thereof adopted by the planning commission. 


History: 1958 Comp., § 14-18-12, enacted by Laws 
1965, ch. 300. 


' ANNOTATIONS 


Conditioning approval of master plan upon dedi- 
cation of easement, — Where a village approved nine 
subdivisions along a canal conditioned upon dedication 


of an easement to the village for a potential north-south 
road, the master plan was effectively amended to include 
the easement, even though it was not expressly incorpo- 
rated into the master plan, and therefore, the potential 
north-south road was a planned street. Colborne v. Village 
of Corrales, 1987-NMSC-060, 106 N.M. 103, 739 P.2d 972. 


ARTICLE 20 


Subdivisions; Planning and Platting 


3-20-1.° Definitions. 

3-20-2. Subdivision; description. 

3-20-3. Contents of plat; acknowledgment, 

3-20-4. Streets and alleys. 

3-20-5. County and municipal jurisdiction over subdivi- 
sion; concurrent jurisdiction; acceptance of 
unapproved streets; exercise of jurisdiction. 

3-20-6. Subdivision in unincorporated area; approval of 

county commission. 

3-20-7. Subdivision within the platting jurisdiction of 
a municipality; approval of the planning 
‘ authority; procedure; filing fee; notice of 
hearing. 

8. Alternate summary procedure. 

-9. Subdivision within platting jurisdiction of a 

county and municipality; dual approval. 


3-20-1. Definitions. 


Sec. 

3- 20-9.1. Plat approval; proof of adequate matin sup- 
ply on lands from which irrigation water 
rights have been severed. i 

3-20-10. Filing in office of county clerk; duties of county 
clerk, 

3-20-11, Dedication for public use. 

3-20-12. Vacation or partial:vacation of plat; approval of 
government having jurisdiction; duties of 

county clerk. 
0-13. Vacation; rights of utility. 
0-14, Penalties for transferring lots in unapproved 
subdivisions. . 
5. Approval necessary for utility protection: 
6. Validation of deeds. 


A. "Subdivide" or "subdivision" for the purpose of approval by a municipal planning authority 


means: 


(1) for the ua of land within the corporate boundaries of the municipality, the division 
of land into two or more parts by platting or by metes and bounds description into tracts for the 
purposes set forth in Subsection B of this section; and 

(2) for the area of land within the municipal extraterritorial subdivision and platting ju- 
risdiction, the division of land into two or more parts by platting or by metes and bounds descrip- 
tion into tracts of less than five acres in any one calendar year for the purposes set forth in Subsec- 


tion B of this section. 


B.» The division of land pursuant to Paragraph (1) or (2) of Subsection A of this section shall be 


for the purpose of: 
(1), sale for building purposes; 


(2) laying out a municipality or any part thereof; 


(3) adding to a municipality; 
(4) laying out suburban lots; or 
(5) resubdivision. 


C. "Plat" means a map, chart, survey, plan or replat certified by a licensed land surveyor con- 
taining a description of the subdivided land with ties to permanent monuments. 


History: 1978 Comp., § 3-20-1, enacted by Laws 
1979, ch. 331, § 1. 

Repeals and reenactments, — Laws 1979, ch: 331, § 
1, repealed former 3-20-1 NMSA 1978, relating to mean- 
ing of "subdivision" and "plat," and enacted a newsection. 


Cross references. — For annexation of territory, see 
3-7-1 NMSA 1978 et seq. 

For establishment; powers and authority of planning 
commission, see 3-19-1 NMSA 1978 et seq. 

For Land Subdivision Act, see 47-5-1 NMSA 1978 et seq. 
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For New Mexico Subdivision Act, see 47-6-1 NMSA 1978. 
et seq. 


ANNOTATIONS 


Rules for construing restrictive covenants. — 
In construing restrictive covenants, words in a restric- 
tive covenant will be given their ordinary and intended 
meaning, the language will be construed strictly in favor 
of the free enjoyment of the property and against restric- 
tions, but not so strictly as to create an illogical, unnatu- 
ral, or strained construction, and restrictions will not be 
read into covenants by implication. Sabatini v. Roybal, 
2011-NMCA-086, 150 N.M. 478, 261 P.3d 1110. 

Meaning of the term "private garage" was ambigu- 
ous. — Where restrictive covenants allowed a "private ga- 
rage" to be built on a subdivision lot and the covenants did 
not define the term or include an explicit limitation on the 
size of a garage, the term was ambiguous with respect to 
size. Sabatini v. Roybal, 2011-NMCA-086, 150 N.M, 478, 
261 P.3d 1110. 

Meaning of the term "private garage". — The term 
"private garage" means a structure or area whose essen- 
tial purpose is the storage of motor vehicles by the own- 
ers and not by the general public. Sabatini v. Roybal, 
2011-NMCA-086, 150 N.M. 478, 261 P.3d 1110. 

Structure was a "private garage". — Where restric- 
tive covenants allowed a "private garage" to be built on a 
subdivision lot; the covenants did not define the term or 
include an explicit limitation on the size of a garage; the 
owner of the lot, who was a car collector, built a 50 x 10 
garage to store the owner's car collection; and the garage 
had three doors capable of admitting two cars side-by-side 
and a taller, more narrow door allowing entrance into a 
bay containing a hydraulic lift and a small room for an 
office, the garage was a "private garage" within the mean- 
ing of the covenants. Sabatini v. Roybal; 2011-NMCA-086, 
150 N.M. 478, 261 P.3d 1110. 

Restrictive covenant disallowing poultry was am- 
biguous. — Where subdivision association sued defen- 
dant hen owners to rid their properties f_hens, claiming 
that a subdivision covenant disallowed "animals, birds, 
or poultry" on residents' lots unless kept as recognized 
household pets, summary judgment in favor of the subdi- 

‘vision association was improper where the district court 

found that the covenant language was unclear and am- 
biguous, but failed to resolve the restrictive covenant in 
favor of the free enjoyment of the property and against 
the restrictions; failure to apply the rules of construction 
of restrictive covenants is an error of law. Eldorado Cmty, 
Improvement Ass'n v. Billings, 2016-NMCA-057. 

Interpretation of covenants, — The courts are not 
obligated to apply the rule of strict construction in deter- 
mining whether the language of a restrictive covenant is 
ambiguous or in resolving a factual dispute regarding the 
restrictive covenant. The intent of the parties controls the 
interpretation of restrictive covenants. Agua Fria Save the 
Open Space Ass'n v, Rowe, 2011-NMCA-054, 149 N.M. 812, 
255 P.3d 390. 

Covenants were ambiguous. — Where defendant 
acquired a seven acre parcel in a subdivision that was 
subject to restrictive covenants; the covenants provided 
that the covenants could be extinguished as to any "block 
or tract" by three-fourths of the owners of the "block or 
tract" "voting according to front foot holding, each front 
foot counting as one vote"; the extinguishment provision 
was ambiguous as applied to defendant's parcel, because 
although the parcel was a "block or tract", the parcel was 
unsubdivided and the extinguishment provision appeared 
to contemplate a subdivided block or tract, with multiple 
separate-owner lots voting according to front foot holding, 
the district court was required to determine the intent of 
the original developers of the subdivision to determine 
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whether the extinguishment provision applied to defen- 
dant's parcel. Agua Fria Save the Open Space Ass'n v. 
Rowe, 2011-NMCA-054, 149 N.M. 812, 255 P.3d 390. 

Reasonableness of subdivision covenant amend- 
ments is a question of fact. — Where the original cov- 
enants of a subdivision in which plaintiffs owned a re- 
mote lot provided that the homeowner's association was 
responsible for maintaining all roads in the subdivision, 
including the road that served plaintiffs' lot; the home- 
owner's association amended the covenants to limit the 
homeowner's association's maintenance responsibility to 
specific roads that led to common recreation areas; the 
amendment excluded the road to plaintiffs’ lot, but in- 
cluded roads that led to the majority of lots in the subdi- 
vision; and plaintiffs were still required to pay common 
assessments to fund maintenance costs of roads to the 
common recreation areas and to privately maintain the 
road to their lot, the issue of whether the amendment was 
reasonable was a question of fact and the district court 
erred in awarding summary judgment for the homeown- 
er's association. Nettles v. Ticonderoga Owner's Ass'n, Inc., 
2013-NMSC-030. 

Amendment procedures of restrictive covenants 
were ambiguous. — Where plaintiffs attempted to en- 
force a subdivision's restrictive covenants that prohibited 
trees in the subdivision from interfering. with homeown- 
ers' views; the majority of owners amended the restrictive 
covenants to eliminate the foliage restriction that plain- 
tiffs sought to enforce; the duration clause of the restric- 
tive covenants required that seventy-five percent of the 
owners approve revisions of the covenants during the term 
of the covenants; and the amendment clause required that 
fifty-one percent of the owners approve amendments, the 
covenants were ambiguous as to the majority required to 
amend the covenants so that the validity of the amend- 
ment of the foliage restriction could not be determined as 
a matter of law. Lawton v. Schwartz, 2013-NMCA-086, 

Amendment of restrictive covenants. — Where re- 
strictive covenants that were recorded in 1936 provided 
that the covenants would remain in force until July 1, 
1960, and thereafter until such, time as the covenants 
were modified or abrogated by a vote of two-thirds of the 
owners of lots within the subdivision; the unanimous 
agreement in 1940 of all the then-owners of the property 
in the subdivision was effective to amend the 1936 cov- 
enants and replaced them with the 1940 covenants. Helt- . 
man v. Catanach, 2010-NMCA-016, 148 N.M. 67, 229 P.3d 
1239, cert. denied, 2010-NMCERT-001, 147 N.M. 673, 227 
P.3d 1055. : rect 

Where restrictive covenants provided that the cov- 
enants would be binding until January 1, 1965, at which 
time the covenants would be automatically extended for 
successive periods of ten years unless by a vote of the ma- 
jority of the then-owners of lots it was agreed to change 
the covenants, and in May 2005, a majority of the own- 
ers of lots in the subdivision recorded an agreement to 
modify the covenants, the amendments would,not go 
into effect until January 1, 2015. Heltman v. Catanach, 
2010-NMCA-016, 148 N.M. 67, 229 P.3d 12389, cert. denied, 
2010-NMCERT-001, 147 N.M. 673, 227 P.3d 1055. 

Clear language of restrictive covenants prohib- 
ited subdivision of lot. — Where the landowner's lot 
was .511 acres; the landowner proposed to subdivide the 
lot into a .215-acre lot and a .294-acre lot, each with a 
single-family home on it; and the restrictive covenants 
of the subdivision provided that "no residential structure 
shall be erected or placed on any building plot, which plot 
has an area of less than one-half acre", the landowner 
was prohibited from dividing the landowner's lot into two 
lots that are less than one-half acre and maintaining a 
residential structure on each lot. Heltman v. Catanach, 
2010-NMCA-016, 148 N.M. 67, 229 P.3d 1239, cert. denied, 
2010-NMCERT-001, 147 N.M. 673, 227 P.3d 1055. 
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Relevant evidence of changed conditions and ac- 
quiescence, — Where defendant proposed to subdivide 
a lot into two lots with a single-family home on each lot; 
each of the proposed lots was less than one-half acre; the 
restrictive covenants of the subdivision prohibited defen- 
dant from dividing the lot into lots that were less than 
one-half acre and maintaining a residential structure on 
each lot; and defendant raised equitable defenses to en- 
forcement of the restrictive covenants, evidence that a 
significant number of lots in the subdivision contained 
multifamily residences, that guest houses associated with 
primary single-family residences were being used as ad- 
ditional single-family residences, and that non-residential 
structures had been built on residential lots in violation 
of the covenants was relevant to the question of whether 
changed conditions and plaintiff's acquiescence in cov- 
enant violations prevented enforcement of the restrictive 
covenants. Heltman v. Catanach, 2010-NMCA-016, 148 
N.M. 67, 229 P.3d 1239, cert. denied, 2010-NMCERT-001, 
147 N.M. 673, 227 P.3d 1055. 

Minor violations of restrictive covenants were 
not changed conditions, — Where defendant operated 
dog training and dog boarding businesses on defendant's 
property in a residential subdivision and constructed a 
metal outbuilding on the property for use with the busi- 
nesses, which clearly violated the subdivision's restrictive 
covenants; the subdivision consisted of fifty-two lots; an 
auto mechanic had operated a shop on one lot and had 
built a small shop building on the lot in the style of the 
residential structure; another homeowner operated a 
business rebuilding backhoes and Volkswagens and deal- 
ing guns; and:by the time defendant constructed the 
metal building, the other commercial activities had moved 
out of the subdivision and there was no commercial activ- 
ity in operation in the subdivision other than defendant's 
businesses, the district court did not abuse its discretion 
in refusing to set aside the covenants restricting com- 
mercial structures and activities on the basis of changed 
conditions, because the number, magnitude and tenor 
of violations of the subdivision's covenants by the other 
commercial activities were not radical changes that frus- 
trated the purpose and intent of the covenants restricting 
commercial structures and activities. Myers v. Armstrong, 
2014-NMCA-051. ; 

Effect of acquiescence in minor violations of re- 
strictive covenants, — Individual owners in a subdivi- 
sion are not required to take action to enforce the sub- 
division's restrictive covenants against relatively minor 
violations that have little impact on the owners in order to 
maintain the right to enforce the covenants against viola- 
tions that significantly impact their rights. Myers v. Arm- 
strong, 2014-NMCA-051. — ‘ 

Where defendant operated dog training and dog board- 
ing businesses on defendant's property in a residential 
subdivision and constructed a metal outbuilding on the 
property for use with the businesses which clearly vio- 
lated the subdivision's restrictive covenants; plaintiffs 
were aware of and never objected to violations of the cov- 
enants by an auto mechanic who had operated a shop on 
one lot and built a small shop building on the lot in the 
style of the residential structure and by a homeowner who 
had a business rebuilding backhoes and Volkswagens and 
dealing guns; by the time defendant constructed the metal 
building, the other commercial activities had moved out of 
the subdivision and there was no other commercial activ- 
ity in operation in the subdivision other than defendant's 
businesses; plaintiffs did not attempt to enforce the cov- 
enants until defendant built the metal building on defen- 
dant's property; the covenants provided that the failure 
to promptly enforce the covenant did not bar subsequent 
enforcement; and the impact of the other violations of the 
covenants were minor and trivial compared to the impact 
of defendant's building and businesses, plaintiff did not 
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waive the right to enforce the covenants by acquiescence. 
Myers v. Armstrong, 2014-NMCA-051, 

Short term rental did not violate restrictive cov- 
enant limiting use to single-family residential pur- 
poses. — Where the restrictive covenants of the subdivi- 
sion provided that lots could be used only for single-family 
purposes; defendant rented defendant's home to families 
for a minimum rental term of three nights; defendant 
did not rent individual rooms or rent to more than eight 
people; and defendant charged renters a lodger's tax but 
did not have a business license for defendant's rental ac- 
tivity, an economic benefit accruing to defendant from the 
rental of defendant's home, whether long-or-short term, 
did not by itself constitute an impermissible business or 
commercial activity under the "single-family residential 
purposes" restrictive covenant. Estates at Desert Ridge 
Trails v, Vasquez, 2018-NMCA-051, 300 P.3d 736. 

Scope of homeowners! association's rule-making 
authority. — Under a general grant of rule-making au- 
thority, a homeowners’ association's authority to impose 
restrictions on individually owned property pursuant’ to 
the homeowners’ association's rules is limited to protect- 
ing common property and individually owned lots from 
any unreasonable interference by another lot owner's use 
of that owner's property. Estates at Desert Ridge Trails v, 
Vasquez, 20138-NMCA-051, 300 P:3d 736. 

Homeowners' association exceeded its rule- 
making authority in adopting rules prohibiting 
short term rentals. — Where the restrict covenants of a 
subdivision did not prohibit short-term rental of property 
in the subdivision; the initial rules for the subdivision con- 
tained design principles for the subdivision and granted 
the homeowners' association authority to adopt further 
rules to govern the conduct of all persons occupying any 
part of the subdivision; the homeowners' association 
promulgated a rule that prohibited owners from renting 
their homes for less than a thirty day term; and defendant 
rented defendant's home to families for a minimum rental 
term of three nights, the homeowners' association had no 
authority under the general grant of authority to promul- 
gate rules to restrict rental activity in the subdivision and 
the rule was an unreasonable and invalid restriction on 
defendant's use of defendant's property. Estates at Desert 
Ridge Trails v, Vasquez, 2013-NMCA-051, 300 P.3d 736. 

Amendment of restrictive covenants was invalid. 
— Where the duration clause of the declaration of cov- 
enants of a subdivision provided that the declaration 
would run for twenty-five years, after which the declara- 
tion would be extended for additional successive periods 
of ten years unless owners of two-thirds of the lots in the 
subdivision approved amendments to the declaration and 
during the initial twenty-five year term of the declaration, 
more than two-thirds, but not all, of the owners of lots 
approved an amendment of the declaration that prohib- 
ited rentals of property in the subdivision for less than 
ninety days, the amendment was void because the unani- 
mous approval of the homeowner's association's members 
was required to amend the declaration during the initial 
twenty-five-year term, Estates at Desert Ridge Trails v. 
Vasquez, 2013-NMCA-051, 300 P.3d 736. 

Family transfer. — Where a partnership of two fami- 
lies divided eighty acres into four twenty-acre parcels 
and deeded two twenty-acre parcels to each family; each 
husband then deeded to his wife one twenty-acre tract; 
the parties then filed a family transfer application pursu- 
ant to the Santa Fe County Land Development Code to 
allow each landowner to deed his or her spouse one-half 
of each twenty-acre parcel which, if approved, would have 
resulted in eight ten-acre lots with each lot separately 
owned by one of the landowners; the code provided for 
minimum lot size family transfers and for small lot fam- 
ily transfers; the minimum lot size family transfer provi- 
sions had no intent or purpose requirements; the small 
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lot family transfer provisions provided that the purpose prohibited defendant from operating defendant's busi- 
of the small lot family transfer was to maintain local cul- nesses from the property and from constructing: a com- 
tural values by perpetuating and protecting a traditional mercial building on the property. Myers v. pig ys 
method of land transfer within families and imposed re- 2014-NMCA-051. 
quirements to achieve that purpose; and the county de- Division of lot held to be "subdivision’, — The divi- 
velopment review board denied the landowners' minimum sion of a lot, located within the five-mile extraterritorial 
size lot family transfer application on the ground that the subdivision and platting jurisdiction of a city, into four 
transfer did not meet the intent and purpose of the small parcels by a purchaser isa "subdivision" under city juris- 
lot family transfer provisions of the code, the board's deci- diction. 1982 Op. Att'y Gen. No. 82-04. 
sion was unreasonable and unlawful. Kirkpatrick v. Board Standards governing approval of plats. — A city 
of County Comm'rs of Santa Fe Cnty., 2009-NMCA-110, may, in connection with reasonable exercise of the police 
147 N.M. 127, 217 P.3d 613. power, adopt standards governing the approval of subdivi- 
Elements of proving "subdivision". — Where a sion plats. Such standards may include requirements for 
municipality seeks to prove that transfers by owners of placement of utilities, for the location of streets, for mini- 
land within its extraterritorial zoning jurisdiction cre- mum lot sizes,:for securing safety from fire, flood, pollu- 
ated a "subdivision", the municipality has the burden of tion or other dangers or other requirements necessary to 
proof and if it does not show that the transfers were for the orderly, safe, healthy development of the city. 1959-60 
"building purposes" it fails to carry that burden. Gallegos Op. Att'y Gen. No. 60-70. 
v. City of Las Vegas, 1998-NMCA-054, 125 N.M, 125, 957 Law reviews. — For article, "Rural Development Con- 
P.2d 1159. siderations for Growth Mane aeaiene, see 43 Nat. Ret 
Effect of lack of architectural control committee. sources J. 781 (2003), 
— Where defendant operated dog training and dog board- For comment, "Regional Planning - Subilivision Cone 
ing businesses on defendant's property in a residential trol - New Mexico's New Municipal Code," see 6: Nat: Re- 
subdivision and constructed a metal outbuilding on the sources J, 135 (1966). 
property for use with the businesses; the subdivision's For comment, "Land Use Planning = New. Mexico's 
restrictive covenants provided that all lots were for resi- Green Belt Law," see 8 Nat. Resources J.:190 (1968). 
dential purposes only, dogs could be kept for household For note, "County Regulation of Land Use and Develop- 
and non-commercial uses, only single-family and related ment," see 9 Nat. Resources J. 266 (1969). 
structures were permissible, and all improvements had to For note, "Definitional Loopholes Limit New Meéxied 
be approved by an architectural control committee; and Counties’ Authority to Regulate Subdivisions; "gee oy sie 
the subdivision's architectural control committee ceased Resources J. 1083 (1984). 
to exist before defendant began operating businesses on Am. Jur. 2d, A.L.R. and C.J.S. sdfermh tiene — 83 rer 
defendant's: property, the lack of an active architectural Jur. 2d Zoning and Planning §§ 518 to 561. 
control committee did not excuse defendant from comply- Construction of regulations as to subdivision maps or 
ing with the remainder of the covenants which clearly plats, 11 A.L.R.2d 524. 


3-20-2. Subdivision; description. 


Every person who desires ss subdivide land shall furnish a plat of the proposed subdivi- 
sion, prepared by a registered, licensed surveyor of New Mexico; except that the resubdivision 
_ of platted tracts, which are less than one acre and which are contiguous with each other, for 
the purpose of increasing or reducing the size of such contiguous tracts, but. not less than:the 
minimum standard size required by the political subdivision, shall not require'the furnishing 
of a plat of the proposed resubdivision, provided that a certificate of survey setting forth the 
legal description of tracts resulting from such resubdivision shall be filed with the municipal 
planning commission, the county clerk and the county assessor of that county in which the’re- 
subdivision is situated,'and such filing shall be considered as a rededication of said described 
lots in all respects. The plat shall refer to permanent monuments and shall accurately describe 
each lot, number each lot in progression, give its dimensions and the dimensions of all land 
dedicated for public use or for the use of the owners of lots fronting or adjacent to the land. 
Descriptions of the lots by number and plat designation are valid in conveyances and for the 
purpose of taxation. i 


History: 1958 Comp., § 14-19-2, enacted by Laws subdivision, The section's scope is limited to resubdivi- 


1965, ch. 300; 1969, ch. 141, § 1. sions that only adjust lot lines within the. subdivision 
Cross references. — For record of survey require- without increasing the number of lots. 1988 Op. Att'y Gen. 
ments, see 61-23-28.2 NMSA 1978. No. 88-08. 
Law reviews. — For comment, "Regional Planning - 
ANNOTATIONS Subdivision Control - New Mexico's New Municipal Code," 
' Resubdivision limited. — This section does not au- see 6 Nat, Resources J. 135 (1966). 
thorize a resubdivision, without municipal approval, Am, Jur, 2d, A.L.R. and CWS. references, — 62 
that results in an increased number’of lots within the C.J.S, Municipal Corporations § 76, 
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3-20-3. Contents of plat; acknowledgment. 


Every plat shall contain.a statement that the subdivision of, [(Jinsert a correct description of the 
land being subdivided|[)], appearing on the plat is with the free consent and in accordance with 
the desire of the undersigned owner and proprietor of the land and shall be acknowledged by the 
owner and proprietor or his.authorized. agent in the manner required for.the acknowledgment of 
deeds. If the plat is thers by a corporation, the acknowledgment shall be made by its president and 
secretary. 


History: 1953 Comp. oe) 14- 19- 3, enacted by Laws Bracketed material, — The bracketed material in 


1965, ch. 300. this section was inserted by the compiler and is not part 
of the law. 


3-20-4, Streets and alleys. 


Streets and alleys in any subdivision adjoining a municipality shall be continuous with and cor- 
respond in direction and width to the streets and alleys of the municipality. 


History: 1953 Comp., § 14-19-4, enacted by Laws 
1965, ch. 300. 


3-20-5. County and municipal jurisdiction over subdivision; concurrent 
jurisdiction; acceptance of unapproved streets; exercise of 
jurisdiction. | 


A. For the purpose of approving the subdivision and platting of land: 

(1). the jurisdiction of a county includes all territory not within the boundary of a munici- 
pality; — . 

(2) except as provided in Paragraph (4) of this subsection, the jurisdiction of a municipal- 
ity having a population of twenty-five thousand or more persons according to the most recent cen- 
sus includes all territory within five miles of the boundary of the municipality and not within the 
boundary of another municipality; 

(3) the jurisdiction of a municipality having a population of less than twenty-five thousand 
persons according to the most recent census includes all territory within three miles of the munici- 
pal boundary and not within the boundary of another municipality; and 

. (4) a municipality having a population over two hundred thousand persons according to 
the most recent census located in a class A county shall share approval authority with the county 
of subdivisions and platting of land within five miles of the municipal boundary. Approval shall 
be through the actions of the extraterritorial land use commission and extraterritorial land use 
authority. 

B:. Each municipality shall have jurisdiction over the territory within its boundary. 

C. If territory not lying within the boundary of a municipality is within the platting jurisdic- 
tion of more than one municipality, the platting jurisdiction of each municipality shall terminate 
equidistant from the boundary of each'municipality unless one municipality has a population 
according to the most recent census of less than two thousand five hundred persons ‘and another 
municipality has a population according to the most recent census of more than two thousand five 
hundred persons. Then the Dee jurisdiction of the municipality having the greatest BopMeHeR 
extends to such territory. 

D. Except as provided i in Paragraph (4) of Subsection A of this section, the county and a mu- 
nicipality shall exercise concurrent jurisdiction over territory within the platting jurisdipuen of 
both the county and the municipality. 

EK. The governing body of a municipality or the board of county commissioners may Aut locate, 
construct or accept any street dedication until the street dedication is first submitted to the plan- 
ning authority for approval or disapproval. If disapproved by the planning authority, the street 
dedication may be approved by a two-thirds vote of all the members of the governing body of the 
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municipality having jurisdiction or of the board of county commissioners having jurisdiction. A 
street dedication accepted by the planning authority or by a two-thirds vote of all the members of 
the governing body of the municipality having jurisdiction or of the board of county commissioners 
having jurisdiction shall have the same status as any other public street. 


History: 1953 Comp., § 14-19-5, enacted by Laws Concurrent jurisdiction regarding city of Albu- 
1965, ch. 300; 1966, ch. 64, § 3; 1998, ch. 42, § 4. querque. — The county commission as well as munici- 

Cross references. — For Regional Planning ich, see pal authorities must approve maps and plats of land to be 
3-56-1 to 3-56-9 NMSA 1978, subdivided which lie partially in and partially outside the 

The 1998 amendment, effective May 20, 1998, in corporate limits of the city of Albuquerque. 1957-58 Op. 
Paragraph A(2), inserted "except as provided in Para- Att'y Gen. No. 58-245. 
graph (4) of this subsection" at the beginning and made Division of lot held "subdivision" under city juris- 
a minor stylistic change; made a minor stylistic change in diction. — The division of a lot, located within the five- 
Paragraph A(3); added Paragraph A(4); redesignated the mile extraterritorial subdivision and platting jurisdiction 
second sentence of Paragraph A(3) as Subsection B and of a city, into four parcels by a purchaser is a "subdivision" 
redesignated the remaining Subsections accordingly; and, under city jurisdiction. 1982 Op. Att'y Gen, No. 82-04. 
inserted "Except as provided in Paragraph (4) of Subsec- Law reviews. — For comment, "Regional Planning - 
tion A of this section" in Subsection D. Subdivision Control - New Mexico's New Municipal Code," 


see 6 Nat, Resources J, 185 (1966). 
ANNOTATIONS For note, "County Regulation of Land Use and Develop- 


Failure to obtain approval of mobile home park ment," see 9 Nat, Resources J, 266 (1969). 
development. — Since the developers of a mobile home For article, "Existing Legislation and Proposed Model 


park did not apply for permission from both the county and Flood Plain Ordinance for New Mexico Municipalities," 
the village before commencing construction, they failed to see 9 Nat. Resources J. 629 (1969). 

satisfy the requirements for establishing the legality of 

the property's use. Sandoval Cnty, Bd. of Comm'rs v. Ruiz, 

1995-NMCA-023, 119 N.M. 586, 893 P.2d 482. 


3-20-6. Subdivision in unincorporated area; approval of county 
commission. 


Before a plat of any subdivision within the jurisdiction of a county is filed in the office of the 
county clerk, the plat shall be approved by the board of county commissioners of the county 
wherein the proposed subdivision lies. The board of county commissioners shall not approve and 
sign a plat unless the: 

A. proposed streets conform to adjoining streets; 

B. streets are defined by permanent monuments to the satisfaction of the board of county com- 
‘missioners; and 
C. boundary of the subdivision is defined by permanent monuments. 


History: 1953 Comp., § 14-19-6, enacted by Laws Sundance Mountain Ranches, Inc., 1988- NMCA-026, 107 
1965, ch. 300. © N.M. 192, 754 P.2d 1211. 
"Permanent monument" means substantial objects 


ANNOTATIONS which can be seen by the eye and made the basis for a 
Duty to approve plat meeting requirements exists survey, 1969 Op. Att'y Gen. No. 69-29. 
by implication. — While the statutes did not expressly Natural objects which have been termed as mon- 
impose a duty to approve a plat for a rural subdivision uments include streams, rivers, ponds, lakes, shores, 
when the requirements of this section were met, the duty beaches, rocks, highways, streets, trees and hills. 1969 Op. 
existed by necessary implication, since no other require- Att'y Gen. No. 69-29. ) 
ments were laid down as a prerequisite for approval. Survey reference marks not preferred over natu- 
El Dorado at Santa Fe, Inc. v. Board of’Cnty. Comm'rs, ral objects. — Although survey reference marks may be 
1976-NMSG-029, 89 N.M, 313, 551 P.2d 1360, sufficient permanent monuments, they are not to be pre- 
Effect of continued compliance with require- ferred over natural objects, which are deemed to be more 
ments. — As long as a subdivision originally approved permanent and more readily ascertained. 1969 Op. Att'y 
continues to comply with all of the statutory require- Gen. No, 69-29. 
ments, the approval of the subdivision cannot be revoked Law reviews. — For comment, "Regional Planning - 
or suspended, or additional requirements imposed by the Subdivision Control - New Mexico's New Municipal Code," 
county for maintaining such approval. 1977 Op. Att'y Gen. see 6 Nat. Resources J. 135 (1966). 
No. 77-24. For note, "County Regulation of Land Use and Develop- 
Vested rights in proposed subdivision. — Where ment," see 9 Nat, Resources J, 266 (1969). 
there is issuance of written approval for a proposed sub- For note, Subdivision Planning Through Water Regula- 
division or building permit, together with a substantial tion in New Mexico," see 12 Nat. Resources J. 286 (1972). 


change in reliance thereon, vested rights arise. In re 
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3-20-7. Subdivision within the platting jurisdiction of a municipality; 
approval of the planning authority; procedure; filing fee; 
notice of hearing. 


A. Before a plat of any subdivision within the jurisdiction of a municipality is filed in the office 
of the county clerk, the plat shall be submitted to the planning authority of the municipality hav- 
ing jurisdiction for approval. 

B. The rules and regulations of the planning authority shall state: 

(1) the scale and manner in which the plat is to be prepared; 

(2) ' the number of copies of the plat which shall accompany the original plat; 

(3) what other information shall accompany the plat; and 

(4) the standards and regulations for subdivisions to which the planning authority may 
require the subdivider to conform. 

C. The person submitting the plat shall pay the necessary filing fee to the municipality, and the 
planning authority, after approval and endorsement, shall file the plat with the county clerk. If the 
plat is not approved, the planning authority shall return the filing fee and the plat to the person 
submitting the plat. ~ 

D. Aplat submitted for approval by the planning authority shall contain the name and address 
of the person to whom a notice of hearing shall be sent. Notice of the time and place of a hearing on 
a plat shall be sent by mail to the address on the plat not less than five days before the day of the 
hearing. No plat shall be acted upon without a public hearing unless the requirement that a public 
hearing be held is waived by the person seeking approval of the plat. 

“KE. The planning authority of a municipality shall approve or disapprove a plat within thirty- 
five days of the day of final submission of the plat. If the planning authority does not act within 
thirty-five days, the plat is deemed to be approved, and upon demand, the planning authority shall 
issue a certificate approving the plat. The person seeking approval of the plat may waive this re- 
quirement and agree to an extension of this time period. The reason for disapproval of a plat shall 
be entered upon the recordings of the planning authority. 

F. No plat of territory within the planning and platting jurisdiction of a municipality shall be 
filed and recorded unless it has been approved by the planning commission or the governing body 
of the municipality pursuant to regulations and procedures adopted by ordinance of the governing 
body. 


History: 1953 Comp., § 14-19-7, enacted by Laws section; the defendants had a reasonable basis for delay- 
1965, ch. 300; 1999, ch. 137, § 1. ing further subdivision ‘application and approval of pend- 
The 1999 amendment, effective June 18, 1999, in Sub- ing plats based on the plaintiff's failure to procure a busi- 
section F, deleted the Paragraph (1) and (2) designations, ness registration and on the fact that plaintiff corporation 
deleted "and endorsed by the chairman and secretary of was not in good standing with the State Corporation Com- 
the planning commission" following "planning commis- mission (now public regulation commission). Norton v, Vil- 
sion", and substituted “of the municipality pursuant to lage of Corrales, 108 F.8d 928 (10th Cir, 1996). 
regulations and procedures adopted by ordinance of the Review by appeal, not mandamus. — Developer who 
governing body" for "and endorsed by the mayor and clerk alleged that city council failed to approve his plat within 
of the municipality if the governing body has reserved this the statutory time limit of 35 days and that, therefore, the 
power in'creating the planning commission or if there is plat was approved by operation of law had adequate rem- 
no planning commission", edies at law through 3-19-8 NMSA 1978, which he had not 
' exhausted; the administrative procedures of that section, 
ANNOTATIONS not the extraordinary writ of mandamus, provided devel- 


oper with his proper avenue to challenge the council's ac- 
tions. State ex rel. Hyde Park Co, v, Planning Comm'n of 
the City of Santa Fe, 1998-NMCA-146, 125 N.M. 832, 965 


Section does not create equal protection right. — 
Any equal protection right to approval of a plat under Sub- 
section E was not well enough established to maintain the 


defendants had knowledge of it; the defendants had quali- P2d951. redubhen pints 
fied immunity on the claim of equal protection violation. __ Law reviews. — For comment, ‘Regional Planning - 
Norton v. Village of Corrales, 103 F.3d 928 (10th Gir. 1996). Subdivision Control - New Mexico's New Municipal Code, 


see 6 Nat. Resources J. 135 (1966), 
For note, "County Regulation of Land Use and Develop- 
ment," see 9 Nat. Resources J. 266 (1969), 


No violation of substantive due process rights. 
— The plaintiffs failed to state a claim for violation of | 
substantive due process rights under Subsection E of this 
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3-20-8. Alternate summary procedure. 


A. The filing of a survey certified by any licensed, registered surveyor which contains a descrip- 
tion of the subdivided land with ties to permanent monuments satisfies the requirements of Sec- 
tion 3-20-7 NMSA 1978. ) 

B. In lieu of the requirements of Section 3-20-7 NMSA 1978, the following procedure may be 
followed: . 

(1) the planning authority shall establish a summary procedure for approving: 

(a) subdivisions of not more than two parcels of land; 

(b) resubdivisions, where the combination or recombination of portions of previously 
platted lots does not increase the total number of lots; or 

(c) subdivisions of two or more parcels of land in areas zoned for industrial use; 

(2) any subdivision approved as authorized in this section shall be in substantial confor- 
mity with the subdivision regulations of the planning authority; 

(8) any administrative officer or planning commission member may be delegated the au- 
thority to approve a subdivision by this section; 

(4) approval by this summary procedure shall be endorsed on the plat or on the instru- 
ment of conveyance in lieu of a plat and such approval shall be conclusive evidence of the approval 
of the planning authority. The county clerk shall accept the instrument of conveyance for filing or 
recording. 


History: 1958 Comp., § 14-19-7.1, enacted by Laws _ ANNOTATIONS 


ch. 64, § 6; 348, § 32. 
OG CONE ae Be A, Cla seo Planning authority, referred to in Subsection B, 


is city council. Mitchell v. Hedden, 1980-NMSC-056, 94 
N.M. 348, 610 P.2d 752. 


3-20-9. Subdivision within platting jurisdiction of a county and 
municipality; dual approval. 


Any person seeking the approval of a plat of a subdivision within the platting jurisdiction of 
both a county and municipality shall secure an endorsement of approval from both the board of 
county commissioners and the planning authority of the municipality before the plat is filed in the 
office of the county clerk. 


History: 1953 Comp., § 14-19-8, enacted by Laws : ANNOTATIONS 
1965, ch. 300. aeons i 
Cross references, — For Regional Planning Act, see Law reviews. — For comment, Regional Planning P 
3-56-1 to 3-56-9 NMSA 1978. Subdivision Control - New Mexico's New Municipal Code, 


see 6 Nat. Resources J. 135 (1966), ’ 
For note, "County Regulation of Land Use and Develop- 
ment," see 9 Nat. Resources J. 266 (1969). 


3-20-9.1. Plat approval; proof of adequate water supply on lands from 
which irrigation water rights have been severed. 


A. Before approving the final plat for a subdivision of land from which irrigation water rights 
appurtenant to the land have been severed, the appropriate approval authority shall require that 
the subdivider provide proof of a service commitment from a water provider and an opinion from 
the state engineer that the subdivider can fulfill the requirements of Paragraph (1) of Subsection F 
of Section 47-6-11 NMSA 1978 or acquire sufficient water rights through a permit issued pursuant 
to Section 72-5-1, 72-5-23, 72-5-24, 72-12-3 or 72-12-7 NMSA 1978 for subdivision water use. In 
acting on the permit application, the state engineer shall determine whether the amount of water 
permitted is sufficient in quantity to fulfill the maximum annual water requirements of the sub- 
division, including water for indoor and outdoor domestic uses. A final plat shall not be approved 
unless the state engineer has so issued a permit for the subdivision water use or the subdivider 
has provided proof of a service commitment from a water provider and the state engineer has 
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provided an opinion thatthe subdivider can fulfill the requirements of Paragraph (1) of Subsection 
F of Section 47-6-11 NMSA 1978. The appropriate approval authority shall not approve the final 
plat based on the use of water from any permit issued pursuant to Section 72-12-1.1 NMSA 1978. 

B. The provisions of this section shall only apply to land from which irrigation water rights 
that are appurtenant to that land are severed after the effective date of this section. 


History: Laws 2013, ch. 178, § 1. Emergency clauses. — Laws 20138, ch. 173,-§ 3, con- 
MB, oye ’ tained an emergency Clans and was approved April 4, 
2013. 


3-20-10. Filing in office of county clerk; duties of county clerk. 


When a plat is submitted for filing in the office of the county clerk, the county clerk shall deter- 
mine if the proposed subdivision is subject to'the provisions of Sections 3-20-1 through 3-20-15 
NMSA 1978 and if the required endorsements are on the plat. A county clerk shall not accept for 
filing any plat which is subject to the provisions of the Municipal Code and which has not been 
approved by the planning authority of the municipality within whose jurisdiction the proposed 
subdivision lies. The plat shall contain an affidavit stating that the proposed subdivision does or 
does not lie within the planning or platting jurisdiction of any municipality. 


History: 1953 Comp., § 14-19-9, enacted by Laws ANNOTATIONS 


5, ch. 300; 8, § 33.:: 
a ee Ree Law reviews. — For comment, "Regional Planning - 


Subdivision Control - New Mexico's New Municipal Code," 
see 6 Nat. Resources J. 135 (1966). 


3-20-11. Dedication for public use. 


The endorsement and filing of a plat is a dedication of the land designated on the plat for public 
use. Such land is public property. Fee vests in the municipality if the dedicated land lies within the 
boundaries of Anat eis 


History: 1953 Comp., § 14-19-10, enacted by Laws’ Acceptance required. — Though dedication of land 
1965, ch. 300; 1973, ch. 348, § 34. by the owner to public use might bind the dedicator, the 
county was not bound until there had been an acceptance 
ANNOTATIONS by the board of county commissioners. State ex rel. Shelton 
Designation of a subdivided parcel for public use. v. Board of Comm'rs, 1945-NMSC-027, 49 N.M. 218, 161 
— Section 3-20-11 NMSA 1978 only operates to vest fee P.2d 212. - bis omen i fa vlatof 
title to a specific property in a municipality where a plat Completion of dedication. — Mere filing ofa plat ofa 
expressly dedicates the property "for public use". City of subdivision in the office of the county clerk did not operate 
Rio Rancho v. Amrep Sw., Inc., 2011-NMSC-037, 260 P.3d as a complete dedication of the streets shown thereon, ac- 
414, he popes t, 2010-NMCA-075, 148 ceptance of the offer of the dedication also being required. 
NM BE. hetnoadnphorsaent uitais ¢euq bopne City of Carlsbad v., Neal, 1952-NMSC-063, 56 N.M. 465, 
Failure to designate a subdivided parcel for pub- 245 P.2d 384 (1952). 


lic use. — Where a final subdivision plat labeled a ten- Burden of proof to prove acceptance. — The bur- 


acre parcel as a drainage easement, dedicated all public den A BE® accentanse Py the one is met by pinch mich 
thoroughfares shown on the plat to the municipality and UR hs Gh CCRT RAMS AC OR BRS UREQ UI OPA ati TaOT li 
granted the easements shown on the plat, and the plat did City of Albuquerque, 1966-NMSC-142, 76 N.M. 566, 417 


not designate the parcel labeled as a drainage easement P.2d 54. ay od , § 
for "public use", the municipality did not acquire the par- Acts by city insufficient to establish acceptance. 


cel in fee title by operation of 3-20-11 NMSA 1978. City of — The fact that a city has, on an irregular basis, plowed 
Rio Rancho v. Amrep Sw., Inc., 2011-NMSC-037, 260 P.3d or repaired a street does not, by itself, establish an accep- 
414, aff'g in part and rev'g in part, 2010-NMCA-075, 148 tance by the city. Nor does the use of the right-of-way by 
NM. 542. 238 P3d 911. : j the city for collection of garbage or installation of a street 

Elements of dedication. — There must be both an of- sign, or the giving of permission to a utility company to 


erect poles in the right-of-way under a general franchise 
or the omission by the city to assess the right-of-way for 
taxes, by themselves, establish an acceptance by the city. 
Watson v. City of Albuquerque, 1966-NMSC-142, 76 N.M. 
566, 417 P.2d 54. 

Effect of conditional language in déilteatios2s 


fer of dedication by the owner and an acceptance by the 
city to constitute a complete dedication. An owner of prop- 
erty cannot, simply by making a plat, impose the burden 
of dedication upon a municipality. The offer of dedication 
cannot bind the city until it has been accepted. The city's 


liability by acceptance arises only when it has done some 
actawhieh eee sete shows an intent to assume ju- After dedication and acceptance, the land becomes the 


risdiction over the property dedicated. Watson v. City of property of the municipality tn fee simple, unless whe dedi- 
Albuquerque, 1966-NMSC-142, 76 N.M. 566, 417 P.2d 54. cation contains conditional language or a reservation in 
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the grantor of a present or future interest. In other words; failed to dedicate this area to the public use as per statute; 
there is an absolute gift from the donors to the city unless there was no dedication of the parking area, State ex rel. 
there is conditional language in the dedication. Wheeler v. State Hwy. Comm'n v. Briggs, 1963-NMSC- 196, 73 Na 
Monroe, 1974-NMSC-053, 86 N.M. 296, 5238 P.2d 540, ap- " ==+170, 386 P.2d 258. 
peal dismissed, 419 US. 1014, 95 S, Ct, 487, 42. L. Ed. 2d Law reviews. — For note, "County Regulation of and 
288, Use and Development," see 9 Nat. Resources J, 266 (1969), 
Modification by dedicator. — A dedication once ef- For article, "Existing Legislation and Proposed Model 
fectively made by the owner bound him and neither he Flood Plain Ordinance for New Mexico na 
nor his successors in title could thereafter impair it by see 9 Nat. Resources J. 629 (1969). 
filing an amended plat. State ex rel. Shelton v. Board of Am, Jur. 2d, A.L.R. and C.J.S. references. — 26 
Comm'rs, 1945-NMSC-027, 49 N.M, 218, 161 P.2d 212, C.J.S, Dedicauon § 22. 


Parking area not dedicated. — When a recorded 
plat designated a particular area as a "parking area," but 


3-20-12. Vacation or partial vacation of plat; approval of government. 
having jurisdiction; duties of county. clerk. 


A, Any plat filed in the office of the county clerk may be vacated or a portion of the plat may be 
vacated provided: 

(1). the owners of the land in the territory proposed to be vacated sign a statement, duly 
acknowledged, declaring the plat or a portion of the plat to be vacated; and 

(2) the statement is endorsed "Approved" by the planning authority of the municipality 
within whose platting jurisdiction the subdivision lies. 

B. In approving the vacation or partial vacation of a plat, the planning authority of the munici: 
pality shall consider if the vacation or partial vacation of a plat will adversely affect the interests 
or rights of persons in contiguous territory or within the subdivision being vacated. In approving 
the vacation or partial vacation of a plat, the planning authority of the municipality may require 
that streets dedicated to the municipality in the original plat shall continue to be dedicated to the 
municipality. The owners of lots on the vacated plat or on the portion of the plat being vacated 
may enclose in equal proportions the adjoining streets and alleys which are authorized to be aban- 
doned by the planning authority of the municipality, . 

C. The statement declaring the vacation or partial vacation of a plat and having the proper 
endorsements shall be filed in the office of the county clerk wherein the original plat is filed. The 
county clerk shall mark the applicable words "Vacated" or "Partially Vacated" across the plat. and 
shall refer on the plat to the volume:and page on which the statement of vacation or! partial vaca- 
- tion is recorded. : 


History: 1958 Comp., § 14-19-11, enacted by Laws of Las Vegas, 1984-NMSC-052, 101, NM, 185, i) Pad 


1965, ch. 300; 1973, ch. 348, § 35. 1283, 
| Modification, by dedicator. — A dedication once ‘ef 
ANNOTATIONS fectively made by the owner bound him and neither he nor 
"Planning authority" synonymous with planning his successors in title could thereafter impair it by. filing 
commission. — Where a city has created a planning an amended plat. Statute prescribed the only manneryin 
commission pursuant to 3-19-1 NMSA 1978 and delegated which a dedication might be vacated. State.ex rel. Shelton 
to thy powers necessary to carry out the laws relating 3 sate of Comm'rs, 1945-NMSC-027, 49 .N.M, 218, 161 
to planning and platting, the planning commission and 
sot the Hite itself is the *plantiiie atithority" referred ‘to Am, Jur, 2d, A.L.R. and C.J.S. references. — Valid, 
in Subsection B and that commission must approve any ity and construction of regulations as to aubdivision maps 
statement declaring certain property to be vacated before or plats, 11 A.L.R.2d 524. iecrglaeb i 
the requirements of this section are met. Sprague v. City 62 C.J.S, Municipal Corporations § 77. riteleig” tot 


3-20-13. Vacation; rights of utility. 


The rights of any utility already existing shall not be affected by any vacation or partial vaca- 
tion of a plat. 


History: 1953 Comp., § 14-19-12, Jota by Laws _ ANNOTATIONS | 


1965, ch. 300, | | 
Law reviews. — For note, "Public Labor Disbutent -A 


Suggested Approach for New Mexico," see 1 N.M.L. Rey. 
281 (1971). 
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s 


3-20-14. Penalties for transferring lots in unapproved subdivisions. 


Any owner, or agent of the owner, of any land located within the platting jurisdiction of the plan- 
ning commission of any municipality who transfers, sells, agrees to sell, or negotiates to sell the 
land by reference to or exhibition of or by other use of a plat or subdivision of the land before the 
plat has been approved as provided in the Municipal Code and recorded in the office of the appropri- 
ate county recorder, shall be guilty of a misdemeanor. Upon conviction, the owner or his agent shall 
pay a penalty of one hundred dollars ($100) for each lot transferred or sold, or agreed or negotiated 
to be sold. The description by metes and bounds in the instrument of transfer or other document 
used in the process of selling or transferring shall not exempt the transaction from such penalties. 
Any municipality, through its attorney or other official designated by its governing body may enjoin 
the transfer or sale or agreement by action for injunction or may recover the penalty by civil action. 


History: 1953 Comp., § 14-19-13, eliacted by Laws 
1966, ch. 64, § 4; 1973, ch. 348, § 36. 

Re; peals. — Laws 1966, ch. 64, § 4, repealed former 14- 
19-13 1953 Comp., relating to voiding of plat and voiding 
sale of land without approval of plat, and enacted a new 
14-19-18, 1953 Comp. 


ANNOTATIONS 


Law reviews. — For comment, "Regional Planning - 
Subdivision Control - New Mexico's New Municipal Code," 
see 6 Nat. Resources J. 135 (1966). 

For note, "County Regulation of Land Use and Develop- 


ment," see 9 Nat. Resources J. 266 (1969). 


For note, "Public Labor Disputes - A Suggested Ap- 
proach for New Mexico," see 1 N.M.L. Rev. 281 (1971). 


3-20-15. Appréaul necessary for utility protection. 


Until a plat has been approved by the planning authority, any official of a aRaeenent or pub- 
lic utility company who shall serve or connect the land within the subdivision and within the 
planning and platting jurisdiction of a municipality with any public utility such as water, sewer, 
electric or gas is guilty of a misdemeanor. A municipality may require any utility connected i in vio- 
lation of this section to be disconnected. 


ANNOTATIONS 


Law reviews. — For comment, "Regional Planning - 
Subdivision Control - New Mexico's New Municipal Code," 
see 6 Nat: Resources J. 135 (1966). 

For note, "County Regulation of Land Use and Develop- 
ment," see 9 Nat. Resources J, 266 (1969), 


History: 1953 Fiebgakss § 14-19-14, enacted by Laws 
1965, ch, 300. 


3-20-16. Validation of deeds. 


All instruments conveying real property which were voided, solely. under the provisions of Laws 
1965, Chapter 300, Section 14-19-13 [3-20-14 NMSA 1978], are validated, After the effective date 
of this section, no court of this state has jurisdiction to entertain any question based upon the pro- 
visions of Laws 1965, Chapter 300, Section 14-19-13. 


History: 1953 Comp., § 14-19-14.1, enacted by Laws 
1966, ch. 64, § 8, 


ANNOTATIONS 


Law reviews.'— For comment, "Land Use Planning 
- New Mexico's Green Belt Law," see 8 Nat. Resources. J. 
190 (1968). 


ARTICLE 21 
Zoning Regulations . : 


Sec. 

3-21-1. Zoning; authority of county or municipality. 

8-21-2. Jurisdiction of a county or municipal zoning au- 
thority. 


Sec... 

3-21-2,1, Certain municipalities; changing the zoning or 
use of certain areas; election allowed. 

3-21-38. Procedure for extraterritorial zoning. 
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3-21-1 MUNICIPALITIES 8-21-1 


Sec, Sec. 
3-21-3.1, Additional procedures for extraterritorial zon- 3-21-10. Zoning enforcement. 

ing and subdivision regulation. 3-21-11. Conflicts between zoning regulations and other 
3-21-3.2. Extraterritorial zoning in class A counties; pro- statutes and ordinances, 


cedures, 

3-21-3.3, Extraterritorial zoning jurisdiction; concurrent 

authority for certain counties. 

3-21-4, Extraterritorial zoning ordinance; enforcement 

and administration; appeals. 

3-21-4.1,  Extraterritorial zoning ordinances adopted un- 

der former law. 

5. Zoning; conformance to comprehensive plan. 

-6. Zoning; mode of determining regulations, restric- 
tions and boundaries of district; public 
hearing required; notice. 

3-21-7. Appointment of a zoning commission; duties; pre- 

liminary report and hearing. 

3-21-8. Appeals to zoning ‘authority; grounds; stay of pro- 1-25. Judicial review. 

ceedings. 1-26. Costs incurred by zoning commission of special 
3-21-9. Zoning; appeal. - zoning district; fees. 


1-12. County zoning authority; authority to contract. 
1-18. Zoning enforcement by counties. 
1-14, Adoption of county zoning ordinances. 

1-15. [Special zoning ope ae ;] short title. 

1-16. Purpose of act. 

1-17. Definitions. 

1-18. Special zoning district. 

. Zoning commission. 

1-20. Election of members to the commission. 

1-21, Powers ofthe commission. | 

1-22. Procedures for regulations or restrictions. 
1-23. Ordinance; penalty; remedies. 

1-24, Enforcement, 
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3-21-1. Zoning; authority of county or municipality. 


A. For the purpose of promoting health, safety, morals or the general welfare, a county or mu- 
nicipality is a zoning authority and may regulate and restrict within its jurisdiction the: 
(1) height, number of stories and size of buildings and other structures; 
(2) percentage of a lot that may be occupied; 
.(8) size of yards, courts and other open space; 
(4) density of population; and 
(5) location and use of buildings, structures and land for trade, industry, residence or other 
purposes. 

B. The county or municipal zoning authority may: 

(1) divide the territory under its jurisdiction into districts of such number, shape, area and 
form as is necessary to carry out the purposes of Sections 3-21-1 through 3-21-14 NMSA 1978; and 

(2) regulate or restrict the erection, construction, reconstruction, alteration, repair or use 
of buildings, structures or land in each district. All such regulations shall be uniform for each class 
or kind of buildings within each district, but regulation in one district may differ from regulation 
in another district. 

C. All state-licensed or state-operated community residences for persons with a mental or de- 
velopmental disability and serving ten or fewer persons may be considered a residential use of 
property for purposes of zoning and may be permitted use in all districts in which residential uses 
are permitted generally, including particularly residential zones for single-family dwellings. 

D. Aboard of county commissioners of the county in which the greatest amount of the territory 
of the petitioning village, community, neighborhood or district lies may declare by ordinance that 
a village, community, neighborhood or district is a "traditional historic community" upon petition 
by twenty-five percent or more of the qualified electors of the territory within the village, commu- 
nity, neighborhood or district requesting the designation. The number of qualified electors shall be 
based on county records as of the date of the last general election. 

EK. Any village, community, neighborhood or district that is declared a traditional historic com- 
munity shall be excluded from the extraterritorial zone and extraterritorial zoning authority of 
any municipality whose extraterritorial zoning authority extends to include all or a portion of 
the traditional historic community and shall be subject to the zoning jurisdiction of the county in 
which the greatest portion of the traditional historic community lies. 

F. Zoning authorities, including zoning authorities of home rule municipalities, shall accom- 
modate multigenerational housing by creating a mechanism to allow up to two kitchens within a 
single-family zoning district, such as conditional use permits. 

G. For the purpose of this section, "multigenerational" means any number of persons related 
by blood, common ancestry, marriage, guardianship or adoption. 
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History: 1953 Comp., § 14-20-1, enacted by Laws 
1965, ch. 300; 1977, ch. 279, § 20; 1995, ch. 170, § 4; 
1995, ch. 211, § 3; 2007, ch. 46, § 3; 2007, ch. 270, § 1; 
2019, ch. 212; § 183. 

Cross references. — For building construction and re- 
strictions, see 3-18-6 NMSA 1978. . 

For Special A hae hae Act, see me 21-15 NMSA 1978 
et seq. 

For Historic District Act; see 8- 29. 1 NMSA 1978 et seq. 

For Municipal Airport ys Law, ‘see 3-39- a NMSA 
1978 et seq. 

For powers and duties of joint dirsovt zoning apy see 
64-2-1, 64-2-2 NMSA 1978. . 

For Scenic Highway Zoning Act, see 67-13- 1 NMSA 1978 
et seq. 

The 2019 amendment, effective April 3, 2019, in'Sub- 
section D, deleted "registered" preceding each occurrence 
of "qualified electors". 

2007 Multiple Amendments. — Laws 2007, ch; 270, 
§ 1, effective June 15, 2007, added Subsections F and G, 
which provided for multigenerational housing. 

Laws 2007, ch. 46, § 3, effective June 15, 2007, in Sub- 
section C, deleted "the mentally ill or developmentally dis- 
abled" and added "persons with a mental or developmen- 
tal disability and"; and in Subsection D, after "which the 
greatest", deleted "portion" and added "amount". 

The 1995 amendment, effective April 6, 1995, added 
Subsections D and E. 


) ANNOTATIONS 
I. GENERAL CONSIDERATION. 
II. SPOT ZONING. 
Ill. CHANGE OF ZONING. 
IV. DOWN ZONING, 
V. STATE AND FEDERAL IMMUNITY. 
VI. DUE PROCESS AND TAKING ISSUES. 
VII. SIGNS. 


I, GENERAL CONSIDERATION. 


Occasional showing of adult film did, not violate 
zoning ordinance applicable to adult amusement 
establishments. — Where a:‘municipal zoning ordinance 
defined an adult amusement establishment, as a theater 
that provided motion pictures characterized by an empha- 
sis on specified anatomical areas or sexual activities; the 
ordinance did not specify how many pornographic films 
a theater must. show to qualify as,an adult. amusement 
establishment; defendant was an_art-house theater that 
usually featured non-pornographic independent films.and 
only occasionally showed adult films; on one weekend de- 
fendant hosted an erotic film festival called "Pornotopia" 
that featured a film characterized by an emphasis on spec- 
ified anatomical areas or sexual activities; and defendant 
was not an adult theater either in function or appearance, 
defendant was not an adult amusement establishment as 
defined in the zoning ordinance. State v. Pangaea Cinema. 
L.L,C,, 2013-NMSC-044, rev'g 2012-NMCA- 075, 284 P.3d 
1090, 

A movie theater was an adult amusement estab- 
lishment for showing one adult movie. — Where de- 
fendant, who operated an art-house movie theater, was 
prosecuted under the municipality's zoning ordinance 
covering adult amusement establishments for showing 
one pornographic film during a weekend festival of X- 
rated fare; and the ordinance defined an adult amusement 
establishment as an establishment, such as a theater, 
that provides entertainment featuring films of speci- 
fied anatomical areas or, the conduct of specified sexual 
activities, defendant was an adult amusement establish- 
ment as defined in the ordinance and was subject to the 
terms of the ordinance when defendant showed only one 
adult movie. City of Albuquerque v. Pangaea Cinema, 
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LLC; :'2012-NMCA-075, 284 .P.3d 1090, cert. granted, 
2012-NMGERT-007. 

Zoning ordinance regulating adult’ amusement 
establishments was not unconstitutionally vague. 
— Where defendant, who operated an art-house movie 
theater, was prosecuted under the municipality's zoning 
ordinance covering adult amusement establishments for 
showing one pornographic film during a weekend festival 
of X-rated fare; the ordinance defined an adult amuse- 
ment establishment as an establishment, such as a the- 
ater, that provides entertainment featuring films of speci- 
fied anatomical areas or the conduct of specified sexual 
activities; a reasonable theater owner would: have been on 
notice that the film screened by defendant was an adult 
film as defined by the ordinance and would have'been on 
notice that its conduct was prohibited the ordinance; and 
there was no evidence that the municipality selectively 
enforced by the ordinance or singled out defendant or 
that the municipality improperly trained its officers in 
identifying adult films and citing violators; and the ordi- 
nance was not susceptible to arbitrary or discriminatory 
enforcement because it did not havea threshold standard 
for movie theaters exhibiting adult movies, the ordinance 
was not unconstitutionally vague as applied. City of Albu- 
querque v. Pangaea Cinema, LLC, 2012-NMCA-075, 284 
P.3d 1090, cert: granted, 2012-NMCERT-007. 

Zoning ordinance regulating adult amusement 
establishments did not abridge freedom of speech. 
— Where defendant, who operated‘an art-house movie 
theater, was prosecuted under the municipality's zoning 
ordinance covering adult amusement establishments for 
showing one pornographic film during a weekend festival 
of X-rated fare; the ordinance allowed adult films to be 
shown only in specified zones and prohibited the public 
screening of such films in other areas, including the area 
where the theater was located; about five percent of the 
municipality's area was zoned to allow the exhibition of 
adult films; the municipality enacted the ordinance not to 
regulate the content of films, but to combat the negative 
secondary effects produced by showing adult films; and 
defendant could show adult movies in areas of the munici- 
pality that were zoned for the exhibition of adult films, the 
ordinance was a constitutionally valid regulation of the 
time, place, ‘and manner of the exhibition of adult films 
as applied to defendant and did not abridge defendant's 
freedom of speech. City of Albuquerque v, Pangaea Cin- 
ema, LLC, 2012-NMCA-075, 284 P.3d 1090, cert. granted, 
2012-NMCERT-007. 

"Mining" defined. — Where a county zoning ordinance 

prohibited mining of any type, but did not define "min- 
ing", and where a landowner mined sand and gravel from 
federal BLM land, the stockpiling of the mined sand and 
gravel on the landowner's adjacent land did not constitute 
"mining" as it is commonly defined, San Pedro Neighbor- 
hood Ass'n. v. Board of Cnty. Comm'rs of Santa Fe Cnty., 
2009-NMCA-045, 146 N:M. 106, 206 P.3d 1011. 
» "Commercial use" defined. — Where a county zon- 
ing ordinance prohibited commercial uses, but did- not 
define "commercial use", and where a landowner mined 
sand and gravel from federal BLM land, the stockpiling 
of the mined sand and gravel on the landowner's adjacent 
land pending removal for sale constituted'a "commercial" 
use under its ordinary meaning. San Pedro Neighbor- 
hood Ass'n. v. Board of Cnty. Comm'rs of Santa Fe Cnty., 
2009-NMCA-045, 146 N.M. 106, 206 P.3d 1011. 

Commercial impracticability. — Where a county 
zoning ordinance ‘prohibited the stockpiling of the mined 
sand and gravel on a landowner's land which the land- 
owner mined from adjacent BLM land under a lease from 
the BLM and where the evidence showed that the land- 
owner experienced difficulty in limiting the mining and 
stockpiling of sand and gravel to the BLM land, the evi- 
dence was not sufficient to show that the application of 
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the zoning ordinance to the landowner's land conflicted 
with federal law by rendering the mining operation on 
federal land commercially impracticable. San Pedro 
Neighborhood Ass'n. v. Board of Cnty. Comm'rs of Santa 
Fe Cnty., 2009-NMCA-045, 146 N.M. 106, 206 P.3d 1011. 

Preexisting lawful uses. — The grandfather clause 
of a zoning ordinance which provided that wireless tele- 
communications facilities that existed on or before the 
effective date of the new ordinance "shall be allowed to 
continue as they presently exist, as legally permitted non- 
conforming uses" applied only to existing communications 
towers that were lawful under preexisting ordinances and 
did not immunize unlawful facilities. City of Rio Rancho v. 
Logan, 2008-NMCA-011, 143 N.M. 281,175 P.3d 949. 

Legislative action. If a zoning decision has gen- 
eral application and was drawn to apply in the same 
way concurrently and in the future to all similarly situ- 
ated properties, it is legislative. The fact that the vacant 
property remaining to be developed in a district belongs to 
a limited number of parties does not mean that the zon- 
ing action is necessarily quasi-judicial in nature. The fact 
that a particular party's proposed development or a par- 
ticular parcel is in the mind of the zoning authority when 
it takes action does not change the nature of the zoning 
authority's decision from legislative to quasi-judicial. Al- 
buquerque Commons P'ship v. Albuquerque City Coun- 
cil, 2006-NMCA-148, 140. N.M. 751, 149 P.3d 67, rev'd, 
2008-NMSC-025, 144 N.M. 99, 184 P.3d 411. 

The uniformity requirement does not prohibit dif- 
ferent classifications within a district so long as they are 
reasonable and based on the public policy to be served. 
Albuquerque Commons P'ship v. Albuquerque City Coun- 
cil, 2006-NMCA-148, 140 N.M. 751, 149 P.3d 67, rev'd, 
2008-NMSC-025, 144 N.M. 99, 184 P.3d 411, 

When a zoning resolution is in substance an ordi- 
nance or a permanent regulation, the name given to the 
resolution is immaterial, and if it is passed with all the 
formality of an ordinance, the resolution thereby becomes 
a legislative act. Albuquerque Commons P'ship v. Albu- 
querque City Council, 2006-NMCA-143, 140 N.M. 751, 149 
P.3d 67, rev'd, 2008-NMSC-025, 144.N.M. 99, 184 P.3d 411. 


Zoning Act affords counties a comprehensive scheme to 
regulate land use as a way to protect public health, safety 
and welfare. Cerrillos Gravel Products, Inc. v. Santa Fe 
Bd. of Cnty. Comm'rs, 2005-NMSC-0238, 188 N.M, 126, 117 
P.3d 932, 

Definition of zoning. — Zoning is defined as govern- 
mental regulation of the uses of land and buildings ac- 
cording to districts or zones, When used to promote the 
public interest, it is justified and has been upheld as a 
legitimate exercise of the police power. New Mexico has 
specifically approved its use to protect and promote the 
safety, health, morals and general welfare. Miller v. City of 
Albuquerque, 1976-NMSC-052, 89 N.M. 503, 554 P.2d 665. 

County's authority to promulgate zoning or- 
dinances must come from enabling legislation 
from the state legislature, and therefore, any exer- 
cise of power under a zoning ordinance must be autho- 
rized by statute. Burroughs v, Board of Cnty. Comm'rs, 
1975-NMSC-051, 88 N.M. 303, 540 P.2d 233. 

As municipality has no zoning authority beyond 
that provided by this article. Mechem v. City of Santa 
Fe, 1981-NMSC-104, 96 N.M. 668, 634 P.2d 690; City of 
Santa Fe v. Armijo, 1981-NMSC-102, 96 N.M. 663, 634 
P.2d 685. 

Jurisdiction to determine interest i in property. — 
Extraterritorial zoning association did not have the au- 
thority to question whether a zoning petitioner's interest 
in the subject property was sufficient to support its pro- 
posed activities. Western PCS II Corp. v. Extraterritorial 
Zoning Auth., 957 F. Supp. 1230 (D.N.M. 1997). 
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Zoning ordinance is attached with a presumption 
of validity. — The burden is on a sign owner to overcome 
this presumption by proving that an ordinance is not 
reasonably related to its stated purpose. Temple Baptist 
Church, Inc. v. City of Albuquerque, 1982-NMSC-055, 98 
N.M. 188, 646 P.2d 565. 

Aesthetics justifies exercise of police power. — 
Aesthetic considerations alone justify the exercise of the 
police power. Ordinances must still, however, be construed 
for their reasonableness in relation to aesthetic purposes, 
Moreover, if the ordinance in question impinges on a fun- 
damental right, then the ordinance must "directly ad- 
vance" the interests of aesthetics. Temple Baptist Church, 
Ine. v. City of Albuquerque, 1982-NMSC-055, 98 N:M. 138, 
646 P.2d 565. 

Zoning restriction must relate to use of property. 
— Zoning concerns the regulation of the uses of land and 
buildings; a restriction upon ownership which amounts to 
a mere license or privilege to an individual, and which is 
not related to the use of property is ultra vires and in- 
valid. Mechem v. City of Santa Fe, 1981-NMSC-104, 96 
N.M. 668, 634 P.2d 690. 

Counties have statutory authority to enact gen- 
eral police power and zoning ordinances}; however, 
enactment procedures and regulatory powers differ be- 
tween the two. Board of Cnty. Comm'rs v. City of Las Ve- 
gas, 1980-NMSC-137, 95 N.M, 387, 622 P.2d 695. 

"Amortization" is constitutional means to termi- 
nate nonconforming use. — If an amortization period is 
reasonable, it is a constitutional means for municipalities 
to terminate nonconforming uses and, as such, is a consti- 
tutional alternative to just compensation. Temple Baptist 
Church, Inc, v. City of Albuquerque, 1982-NMSC-055, 98 
N.M. 138, 646 P.2d 565. 

"Amortization" does not connote a requirement of com- 
pensation, but merely suggests that a sign owner or user 
is put on notice that he has a certain period of time in 
which to make necessary adjustments to bring his non- 
conforming structure into conformity with a sign ordi- 
nance. Temple Baptist Church, Inc. v. City of Albuquerque, 
1982-NMSC-055; 98 N.M. 138, 646 P.2d 565. 

Effect of private restrictions, — Zoning ordinances 
if less stringent do not diminish the legal effect of more 
restrictive private building restrictions. Ridge Park Home 
Owners v. Pena, 1975-NMSC-063, 88 N.M.'563, 544 P2d 
278. 

Purpose of a municipal iifstetical zoning ordi- 
nance was within the term "general welfare," as used 
in municipal zoning enabling legislation. City of Santa Fe 
v. Gamble-Skogmo, Inc., 1964- NMSC- 016, 73 N.M. 410; 
389 P.2d 13. 


II. SPOT ZONING, 


Spot zoning. — The term "spot zoning" refers to the 
rezoning of a small parcel of land to permit a use that fails 
to comply with a comprehensive plan or is inconsistent 
with the surrounding area, grants a discriminatory ben- 
efit to the parcel owner, and/or harms neighboring proper- 
ties or the community welfare. Spot zoning is determined 
on an ad hoc basis, depending on the facts and circum- 
stances of each case. Watson v. Town Council of Town of 
Bernalillo, 1991-NMCA-009, 111 N.M. 374, 805 P.2d 641. 

Scope of i inquiry. — When examining a charge of spot 
zoning, courts look not only at the zoning of the imme- 
diately adjoining properties, but also to the surround- 
ing area. Bennett v. City Council for City of Las Cruces, 
1999-NMCA-015, 126 N.M. 619, 973 P.2d 871 (Ct. App. 
1998). 

No spot zoning. — Where the zoning of a 4.2 acre 
tract was changed from residential to commercial, while 
the immediately adjacent properties were zoned single- 
family and high-density residential; the surrounding 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


3-21-1 


area consisted of mixed commercial and residential uses; 
the rezoning was consistent with the municipality com- 
prehensive plan; and the commercial use of the property 
would create jobs for the benefit of the community; the 
rezoning of the tract did not constitute impermissible 
spot zoning. Bennett v. City Council for City of Las Cruces; 
1999-NMCA-015, 126 N.M. 619, 973 P.2d 871. 

Quasi-judicial action. — When a zoning action is spe- 
cifically designed to affect a relatively small number of 
properties and does not apply to similarly situated prop- 
erties in the surrounding area or city-wide, that action is 
quasi-judicial, not legislative. Albuquerque Commons v. 
Albuquerque City Council; 2008-NMSC-025, 144 N.M. 99, 
184 P.3d 411, rev'g, 2006-NMCA-148, 140 N.M. 751, 149 
P.3d 67. 

The criteria for approval of zone: map changes 
does not apply to special use permits. — The crite- 
ria established in Albuquerque’ Commons Partnership 
v. City Council of Albuquerque, 2008-NMSC-025,° 144 
N.M. 99, 184 P.3d 411, for ‘the approval of a zoning map 
change, which requires proof that there is a public need 
for a change of the kind in question and that need will be 
best served: by changing the classification of the particu- 
lar piece of property in question as compared with other 
available property, does not apply to the issuance of tem- 
porary special-use permits. Ricci v. Bernalillo Cnty. Bd. of 
Cnty. Commissioners, 2011-NMCA-114, 150 N.M. 777, 266 
P.3d 646. 

Where the developer of a subdivision within a residen- 
tial area discovered a deposit of sand and gravel in the 
process of grading the property; the developer applied 
for a special use permit to remove the sand and gravel; 
the county commission applied the "more advantageous 
to the community" standard; and the county commission 
granted the special-use permit for two years, the county 
commission's refusal to apply the criteria established in 
Albuquerque Commons Partnership v. City Council of Al- 
buquerque;, 2008-NMSC-025, 144 N.M. 99, 184 P8d 411, 
for a proposed zone map change, which requires proof that 
there is a public need for a change of the kind in question 
and that need will be best served by changing the clas- 
sification of the particular piece of property in question 
as compared with other available property, was in accor- 
dance with law. Ricci v. Bernalillo Cnty. Bd. of Cnty, Com- 
missioners, 2011-NMCA-114, 150 N.M. 777, 266 P.3d 646. 


Ill, CHANGE OF ZONING. 


No discretion to change zoning without consid- 
ering substantive criteria for, zoning changes, — 
Where state case law and a municipal resolution required 
the municipality to establish the substantive criteria of 
change, mistake or a more advantageous use category 
before changing the zoning classification of property, the 
municipality had no discretion to proceed to downzone 
the landowner's property without providing evidence to 
justify the change in accordance with the substantive cri- 
teria. Albuquerque Commons P'ship v. Albuquerque City 
Council, 2009-NMCA-065, 146 N.M; 568, 212 P.3d 1122, 
cert. granted, 2009-NMCERT-007, 147 N.M. 363, 223 P.3d 
360 and cert. denied, 13805 S.Ct. 1501, 176 L.Ed, 2d 110 
(2010). 

Zoning text amendments and zoning map amend- 
ments. — New Mexico law recognizes that a zoning text 
amendment is different from a zone reclassification by 
map amendment. Zoning text amendments specify the 
allowed or permitted uses within a particular. existing 
zoning district classification. Zoning map amendments 
involve the zoning district reclassification of a particu- 
lar tract of land.by alteration of the official zoning map. 
Albuquerque Commons P'ship v. Albuquerque City Coun- 
cil, 2006-NMCA-143, 140. N.M. 751, 149, P.3d 67, rev'd, 
2008-NMSC-025, 144 N.M. 99, 184 P.3d 411. 
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The change or mistake rule does not apply to rezon- 
ing by text amendment. Albuquerque Commons P'ship 
v. Albuquerque City Council, 2006-NMCA-143, 140 N.M. 
751, 149 P.3d 67, rev'd, 2008-NMSC-025, 144 N.M. 99, 184 
P.3d 411. 


IV. DOWN ZONING. 


Downzoning defined, — The characteristic common 
to all downzoning actions is that they focus on specific 
properties or'small groups of properties within an other- 
wise similarly situated class, restricting or allowing uses 
in ways that do not apply to the surrounding area or simi- 
lar areas within a municipality. Albuquerque Commons v. 
Albuquerque City Council, 2008-NMSC-025, 144 N.M. 99, 
184 P.3d 411, rev'g, 2006-NMCA-143, 140 N.M. 751, 149 
P.3d 67. 

Common characteristic of downzoning. — Where 
the city council adopted a text amendment to a sector plan 
as a legislative action to create a new sub-zone within the 
sector plan area, which consisted of three parcels com- 
prising six percent of the sector plan area and to impose 
additional, significantly more restrictive regulations that 
were applicable only to the new sub-zone, the amendment 
was a downzoing of property in the new sub-zone and a 


_quasi-judicial action that denied the property owners in 


the sub-zone due. process of law. Albuquerque Commons 
v, Albuquerque City Council, 2008-NMSC-025, 144 N.M. 
99, 184 P.3d 411, rev'g, 2006-NMCA-143, 140 N.M. 751, 
149 P.3d 67. 

No down-zoning. — Where zoning text amendments 
were consistent with city's master plan, quantified and 
made more specific the city's policy vision to assure devel- 
opment of an urban center as stated in its comprehensive 
plan and in the prior zoning provisions and delineated 
how that vision would specifically come to pass in future 
development, and the changes applied to all property 
owners within the district, the zoning text amendments 
did not constitute a down-zoning and were legislative 
in nature. Albuquerque Commons P'ship v. Albuquerque 
City Council, 2006-NMCA-148, 140 N.M. 751, 149 P.3d 67, 
rev'd, 2008-NMSC-025, 144 N.M, 99, 184 P.3d 411, 


V. STATE AND FEDERAL IMMUNITY. 


Immunity of state. — The state is immune from any 
municipal zoning regulations. City of Albuquerque v. Jack- 
son Bros. Inc., 1991-NMCA-140, 118 N.M. 149, 823 P.2d 
949, 

Test to determine whether one political subdivi- 
sion of the state is immune from the zoning laws 
of a co-equal political subdivision of the state. — In 
zoning and land use disputes between co-equal political 
subdivisions of the state, the statutory guidance test ap- 
plies to determine whether a land use proposed by one 
political subdivision of the state may be prohibited by the 
zoning regulation of another. Under the statutory guid- 
ance test, courts review the statutory powers assigned to 
each entity to ascertain whether the legislature intended 
that one entity's local zoning ordinances apply to the 
other entity's activities. Village of Logan v. Eastern N.M. 
Water Util. Auth., 2015-NMCA-103. 

In zoning and land use dispute between a municipality 
and a water utility authority, both of which are political 
subdivisions of the state established by legislative pro- 
cesses, the legislative purpose behind the creation of the 
water utility authority would be frustrated by requiring it 
to adhere to municipal zoning ordinances, and therefore 
the statutory guidance test applies to immunize the wa- 
ter utility authority from the municipality's zoning ordi- 
nances. Village of Logan v. Eastern N.M. Water Util. Htthee 
2015-NMCA- 103. 
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State governmental body is not subject to local 
zoning regulations or restrictions. City of Santa Fe v. 
Armijo, 1981-NMSC-102, 96 N.M. 663, 634 P.2d 685. 

County may not regulate a private entity on state 
land operating with the state's approval. County of Santa 
Fe v. Milagro Wireless, LLC, 2001-NMCA-070, 130 N.M. 
771, 82 P.3d 214. 


VI, DUE PROCESS AND TAKING ISSUES. 


State-created substantive property right. 
Where a municipality downzoned the landowner's prop- 
erty by map amendment; state case law required the 
municipality to establish a mistake in the original zoning 
or subsequent changed conditions in the neighborhood be- 
fore the zoning could be legally changed; and a munici- 
pal resolution required the municipality to demonstrate 
that a mistake had occurred in the original zoning, that 
changed neighborhood or community conditions justify 
the change, or that a different use category is more advan- 
tageous to the community before a zoning classification 
could be changed by map amendment, the property owner 
had a state-created property right to continued zoning 
classification of the landowner's property unless the mu- 
nicipality justified the zoning change in accordance with 
the criteria of state case law and the municipal resolution, 
Albuquerque Commons P'ship v. Albuquerque City Coun- 
cil, 2009-NMCA-065, 146 N.M, 568, 212 P.3d 1122, cert. 
granted, 2009-NMCERT-007, 147 N.M, 863, 223 P.3d 360 
and cert. denied, 1305 S.Ct. 1501, 176 L.Ed, 2d 110 (2010). 

Property deprivation or due process violation. — 
Where state case law and a municipal resolution required 
the municipality to establish the substantive criteria of 
change, mistake or a more advantageous use category 
before changing the zoning classification of property, the 
failure of the municipality to actually establish one of the 
substantive criteria does not lead to a property depriva- 
tion or due process violation, the deprivation or violation 
only arises in the event the\landowner is denied notice or 
a meaningful opportunity to be heard before the landown- 
er's property is downzoned. Albuquerque Commons P'ship 
v. Albuquerque City Council, 2009-NMCA-065, 146 N.M. 
568, 212 P.3d.1122, cert. granted, 2009-NMCERT-007, 147 
N.M. 363, 223 P.3d 360 and cert. denied, 1305 S.Ct. 1501, 
176 L.Ed. 2d 110 (2010). 

Due process. — The failure of a municipality to hold 
a particular type of hearing, such as a legislative or a 
quasi-judicial hearing, when it contemplates downzoning 
a landowner's property is not by itself a failure of due pro- 
cess. Albuquerque Commons P'ship v. Albuquerque City 
Council, 2009-NMCA-065, 146. N.M. 568, 212 P.3d 1122, 
cert, granted, 2009-NMCERT-007, 147.N.M, 363, 223 P.3d 
360 and cert. denied, 1305 S.Ct. 1501, 176 L.Ed. 2d 110 
(2010), 

_Where. the city council determined that the adoption 
of a sector. plan, which downzoned the landowner's prop- 
erty, was a legislative matter to be decided at a legislative 
hearing; the landowner participated in seven hearings 
before the city council; the municipality did not limit ex 
parte contact on the part of the council members; one city 
councilor, who had been contacted by a non-counselor out- 
side of the hearing and who had been encouraged not to 
propose amendments to the sector plan that would allow 
the landowner to retain the existing zoning of the land- 
owner's property, withdrew all of the counselor's proposed 
amendments, the landowner was not provided with an im- 
partial tribunal and the process violated the landowner's 
constitutionally protected property right and procedural 
due process. Albuquerque Commons P'ship v, Albuquerque 
City Council, 2009-NMCA-065, 146 .N.M. 568, 212 P.3d 
1122, cert. granted, 2009-NMCERT-007, 147 N.M. 368, 


— 
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-Due process and takings claims are not coexten- 
sive. — Where.a municipality downzoned the landowner's 
property; the landowner sued the municipality to recover 
damages for violation of the landowner's due process 
rights and for the: taking of the landowner's property by 
condemnation, the landowner was under no obligation to 
seek takings damages before recovering for the due pro- 
cess violation, because the claims are not:coextensive. The 
due process claim is based on the right to continuation 
of a certain zoning classification until: the municipality 
establishes specific circumstances to justify a change of 
zoning and the loss resulting from the due process viola- 
tion is a loss of opportunity to meaningfully participate 
in a hearing related to the change of zoning. The takings 
claim is based on the taking of property without a legiti- 
mate public interest.and the loss resulting from the tak- 
ing is loss of the economically viable use of the property: 
Albuquerque Commons P'ship v. Albuquerque City Coun 
ceil, 2009-NMCA-065, 146.N.M. 568, 212 P.3d 1122, cert: 
granted, 2009-NMCERT-007, 147 N.M. 363, 223 P.3d 360 
and cert. denied, 1805 S.Ct. 1501, 176 L.Ed. 2d 110 (2010). 

Due process. — The extraterritorial zoning admin- 
istration lacks the authority to adjudicate questions of 
property rights, rather than mere use, and thus its deci- 
sion in this case violates due process requirements. West- 
ern PCS II Corp. v; Extraterritorial a boat Auth., 957 F 
Supp. 1230 (D.N.M, 1997), 

Zoning is not compensable fidlchtrg —Asa valid 
exercise of the police power, zoning is not a compensable 
taking, even when it results in substantial reduction in 
the value of property. Only if the governmental regulation 
deprives the owner of all beneficial use of his property will 
the action be unconstitutional. Miller v, City of Albuquer- 
que, 1976-NMSC-052, 89 N.M. 503, 554 P.2d 665. 

In regard to inverse condemnation, an administra- 
tive body has no authority to adjudicate all of the essential 
facts of the claim or to award damages. Takhar v. Town of 
Taos, 2004-NMCA-072, 185 N.M. 741, 93 P.3d-762, cert. 
denied, 2004-NMCERT-006, 185 N.M. 789, 93 P.3d 1292, 


VII. SIGNS. 


Municipal regulation of outdoor advertising for 
aesthetic and safety purposes constitutes a valid exercise 
of the police power, as that power is derived from author- 
ity granted by the state. Battaglini v. Town of Red River, 
1983-NMSC-067; 100 N.M. 287, 669 P.2d 1082. 

Criteria to determine whether sign ordinance vi- 
olates free speech. — Where a sign ordinance does not 
prohibit speech ‘altogether, the precise issue is whether 
the sign ordinance is a legitimate time, place and man- 
ner restriction on speech. The criteria to be analyzed are 
threefold: (1) does the restriction serve a significant gov- 
ernment interest? (2) is the restriction justifiable without 
reference to the content of the regulated speech? and, (3) 
does the restriction leave open ample alternative channels 
of communication? Temple Baptist Church, Inc. v. City of 
Albuquerque, 1982-NMSC-055, 98 N.M. 138, 646 P.2d 565. 

Sign ordinance not violative of free exercise of 
religious beliefs. — Where a sign ordinance does not 
limit what a religious organization may maintain on its 
signs, the ordinance does not abridge the free exercise 
of religious beliefs in violation of N.M. Const., art: II, 
§ 11. Temple Baptist Church, Ine. v. City of Albuquerque, 
1982-NMSC-055, 98 N.M. 138, 646 P.2d 565. 

Sign ordinance held reasonably related to proper 
governmental goals. — A sign ordinance regulating the 
size, height and number of signs is reasonably related to 
the proper governmental goals of aesthetics and traffic 
safety. Temple Baptist Church, Inc.-v. City et too 
1982-NMSC-055, 98 N.M. 188, 646 P.2d 565. 

Where the only restriction on political signs is ‘that 
campaign signs be a certain size, be erected earlier than 
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60 days prior to a primary or general election and that 
the campaign signs be removed within 10 days after the 
election to which the sign pertains, clearly such a limited 
restriction on these types of political signs furthers a sig- 
nificant government interest in aesthetics. Temple Baptist 
Church, Inc. v, City of Albuquerque, 1982-NMSC-055, 98 
N.M. 138, 646 P.2d 665. 

Authority of county to zone school property. 
— Lands owned by a public school district and used for 
school purposes, directly and indirectly, and land used for 
commercial purposes are subject to county zoning and de- 
velopment ordinances. 2005 Op. Att'y Gen. No. 05-03. 

Land use ordinances validity depend on owner- 
ship of property. — Although counties are designated 
zoning authorities for the purposes of promoting: health, 
safety, morals and’ the general welfare, the validity of 
county land use ordinances attempting to restrict tradi- 
tional federal and state regulatory authority varies, To 
the extent the ordinances affect federal lands, they. are 
preempted by the Supremacy Clause of the United States 
Constitution; to the extent the ordinances affect state 
lands, they are nullified by the state's immunity from lo- 
cal zoning ordinances; and finally, to the extent the ordi- 
nances affect private lands, they are preempted by federal 
law, state law, or both. 1994 Op. Att'y Gen. No, 94-01. 

- Annexation of zoning district by municipality, — 
When all or a portion of a special zoning district:is an- 
nexed by an incorporated municipality, the special zoning 
district loses all of its zoning jurisdiction over the an- 
nexed territory to the municipality. 1983 Op. Att'y Gen. 
No. 83-06. 

Law reviews. — For comment, Sean Use: Planning 
- New Mexico's Green Belt Law," see:8 Nat. Resources J, 
190 (1968). . 

» For note, "County Regulation of Land Use and Develop- 
ment," see 9 Nat. Resources J. 266 (1969). 

For article, "Existing Legislation: and Proposed Model 
Flood Plain Ordinance for New Mexico Municipalities," 
see 9 Nat. Resources J. 629 (1969). 

: For note, "Subdivision Planning Through Water Regula- 
tion in New Mexico," see 12 Nat. Resources J. 286 (1972), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 83 Am. 
Jur, 2d Zoning and Planning §§ 4, 10 to 16. 

Light and air space, validity of building regulation re- 
quiring areas or open spaces for, 9 A.L.R. 1040, 59 A.L.R. 
518, ’ 

Relative aga of parcel that may be covered by building, 
validity of regulations as to, 27 A.L.R, 443. 

‘ Delegation by municipality of its powers as to building 
regulations, 43 A,L.R. 834, 46 A.L.R. 88. 

Restrictions on use of real property, or remedies in re- 
spect of themras affected by zoning law, 48 A.L.R. 1487, 54 
A.L.R. 848. 

Creation by statute or ordinance of restricted residence 
districts within municipality from which business build- 
ings or multiple residences are excluded, 54 A.L.R. 1030, 
86 A.L.R. 659, 117 A.L.R. 1117. 

Power to forbid or restrict repair of wooden building 
within fire limits, 56 A.L.R. 878. 

Auxiliary buildings, constitutionality of statutes or va+ 
lidity of municipal regulations as . location within lot 
lines, 57 A.L.R. 958. 

Flats or apartments as within term "dwelling" or 
"dwelling-house" in zoning statute or ccnawer 61A.L.R. 
565. 

Validity and shnatructien of zoning or building ordi- 
nance prohibiting: or regulating subsequent alteration, 
addition, extension or substitution of existing Pees ng 
64 A.L.R. 920. 

Gasoline filling stations, zoning regulations as {o) 96 
A.L.R. 13837, 75 A.L.R.2d 168. 

Estoppel, right of municipality or other public authority 
to enforce zoning or fire limit regulations as affected by its 
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previous conduct in permitting or encouraging violation 
thereof, 119 A.L.R. 1509. 

Enterprise or activity, what is permissible in business 
zone, 128 A.L.R. 1214. 

Indefiniteness, validity of building. regulations as 
against objection of, 140 A.L.R. 1210. 

Minimum dimensions or floor area of buildings, valid- 
ity of zoning regulations which prescribe, 149 A.L.R.1440. 

Validity of zoning law as affected by limitation of area 
zoning (partial or piecemeal zoning), 165 A.L.R. 823. 

Construction and application of provision authorizing 
variations in application of and special exceptions to zon- 
ing regulations, 168. A.L.R. 13. 

Variations or exceptions, multiple dwellings as subject 
of, 168 A.L.R. 64, 

Zoning requirements prescribing conditions of business 
or manufacturing designed to avoid nuisance or annoy- 
ance, 173 A.L.R. 271. 

Garage as part of house with which it is physically cc con- 
nected, within zoning regulations, 7 A.L.R.2d 593. 

Constitutionality of zoning based on size of commercial 
or industrial enterprises or units, 7 A.L.R.2d 1007. 

Height, validity of building regulations, 8 A.L.R.2d 963. 

Exclusion from municipality of industrial activities in- 
consistent with residential character, 9 A.L.R.2d 688, 

Zoning regulations in respect of intoxicating liquors, 9 
A.L.R.2d 877, 65 A.L.R.4th 555. i 

Change in ownership of nonconforming business or use 
as affecting right to continuance thereof, 9 A:L.R.2d 1039. 

Validity of zoning ordinance or similar public regulation 
requiring consent of neighboring property owners to per- 
mit or sanction specified uses or construction of buildings, 
21 A.L.R.2d 651. 

Tourist or trailer;camps, motor courts and motels, main- 
tenance and regulation by public authorities, 22 A.L.R.2d 
774, 

Regulation and licensing of privately owned parking 
places, 29 A.L.R.2d 856. 

Injuries or death, violation of zoning ordinance or reg- 
ulation as affecting or creating liability for, 31 A.L.R.2d 
1469, 

Residential use in industrial district, validity of zoning 
regulations prohibiting, 38 A.L.R.2d 1141. 

Boundaries, validity of zoning regulations with respect 
to uncertainty and indefiniteness of district boundary 
lines, 39 A.L.R.2d 766. 

Nurseries and greenhouses: permissible activities un- 
der zoning laws permitting, 40 A.L.R.2d 1459. 

Territory annexed to a municipality, what zoning regu- 
lations are applicable to, 41 A.L.R.2d 1463. 

Cemetery, validity of public prohibition or regulation of 
location of, 50 A.L.R.2d 905. 

Spot zoning, 51 A.L.R.2d 263. 

"Club" or "clubhouse" within provisions of zoning regu- 
lations, what is, 52 A.L.R.2d 1098. 

Zoning statute, ordinance or regulation, attack on valid- 
ity on ground of improper delegation of authority to board 
or officer, 58 A.L.R.2d 1083. 

Applicability of zoning regulations to governmental 
projects or activities, 61 A.L.R.2d.970, 

-Access to industrial, commercial or business premises 
over premises differently zoned, 63 ‘A:L.R.2d 1446. 

Lodging house or boardinghouse within provision of 
zoning ordinance or regulation, what is, 64 A.L.R.2d 1167. 

"Home occupation" or the like within accessory use pro- 
vision of zoning regulation, what constitutes, 73 A.L.Ri2d 
439. 

Power to directly regulate or prohibit abutter's access to 
street or highway, 73 A.L.R.2d 652. 

Zoning regulations as affecting churches, 74 A‘L.Ri2d 
377, 62 A.L.R.3d 197. 

Garage or parking space, validity and construction of 
zoning regulation requiring, 74 A.L.R.2d 418. 
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Shopping centers, zoning regulations as to, 76 A.L.R.2d 
12) 

Restaurants, diners, "drive-ins," or thé like, zoning reg- 
ulations as forbidding or restricting, 82 A.L.R.2d 989. 

"Racing" or "race track" within zoning regulation forbid- 
ding such activity, what constitutes, 83 A.L.R.2d 877. 

Dancing schools, zoning regulations as applied to, 85 
A.L.R.2d 1150. 

License, regulation, and taxation of self-service laun- 
dries, 87 A.L.R.2d 1007. 

Front setback, validity of provision in zoning ordinance 
or regulation, 93 A,L.R.2d 1223, 

Open side or rear yards, validity of zoning regulations 
requiring, 94 A.L.R.2d 398. 

Yards: construction of zoning regulations requiring side 
or rear yards, 94 A.L.R.2d 419. set 

Trailer or similar structure, use for residence pur- 
poses as within zoning provision, 96 A.L.R.2d 232, 17 
A.L.R.4th 106. 

Notice requirements prerequisite to adoption of zoning 
ordinance, validity of, 96 A.L.R.2d 449. 

Width or frontage for residence lots, 96 A.L.R.2d 1367. 

Maximum percentage of residential lot area which may 
be occupied by buildings, 96 A.L.R.2d 1396. 

Research and laboratory facilities, application of zoning 
requirements to, 98 A.L.R,2d 225, 

Apartments, validity, construction and effect of zoning 
regulations as regards "garden-type apartments" and 
"row housing," 99 A.L.R.2d 873. 

Intoxicating liquors, construction of provisions preclud- 
ing sale within specified distance from another establish- 
ment selling such liquors, 7 A.L.R.3d 809, 

Civil defense: construction and application of zoning 
regulations in connection with bomb or fallout shelters, 7 
A.L.R.3d 1443. 

Validity of zoning measure prohibiting or regulating re- 
moval or exploitation of oil, minerals, soil, sand, gravel, 
stone or other natural Prpgucis within municipal limits, 
10 A.L.R.3d 1226. 

Vending machines, application of zoning Populations to 
automatic, 11 A.L.R. 3d 1004, 

Garages: meaning of term "garage" as used in zoning 
regulation, 11 A.L.R.3d 1187. 

Aesthetic objectives or considerations as affecting valid- 
ity of zoning ordinance, 21 A.L.R.3d 1222. 

Motels or motor courts, application of zoning regula- 
tions to, 23 A.L.R.8d 1210, 

"Professional office," construction and effect of zoning 
provision permitting accessory use for, 24 A.L.R.3d 1128. 

College fraternities or sororities, application of zoning 
regulations to, 25 A.L.R.8d 921. 

Hospitals, sanitariums and nursing homes, validity and 
construction of zoning regulations expressly referring to, 
27 A.L.R.3d 1022. 

Hotels: meaning of term "hotel" as used in zoning ordi- 
nances, 28 A.L.R.3d 1240, 

"Interim" zoning ordinance, validity and effect of, 30 
A.L.R.3d 1196. 

Golf courses, swimming pools, tennis courts, and the 
like, application of zoning regulations to, 32 A.L.R.3d 424. 

Architectural style or design of structure, validity and 
construction of zoning ordinance regulating, 41 A.L.R. 3d 
1397, 

Mobile home or trailer parks, validity and application of 
zoning regulations relating to, 42 A.L:R.3d 598. 

Planned-unit, cluster or greenbelt zoning; 43 A,L.R.3d 
888. 

Exclusionary zoning, 48 A.L.R.3d 1210. 

Buffer provision in zoning ordinance as applicable to 
abutting land in adjoining municipality, 48 A.L.R.3d 1303. 

Junkyard or scrap metal processing plant, validity, con- 
struction and application of zoning ordinance relating to 
operation of, 50 A.L.R.3d 837. 
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Residential use, validity of ordinance zoning the entire 
municipality for, 54. A.L.R.3d 1282, 

Zoning: right to resume nonconforming use of premises 
after involuntary break in the continuity of nonconform- 
ing use caused by difficulties unrelated to governmental 
activity, 56 A.L.R.3d 14. 

Zoning: right to resume nonconforming use of premises 
after involuntary break in the continuity of nonconform- 
ing use caused by governmental activity, 56 A.L.R.3d 138. 

Signs: validity of regulations restricting height of free 
standing advertising signs, 56 A.L.R.3d 1207. 

Zoning: right to resume nonconforming use of premises 
after voluntary or unexplained break in the continuity of 
nonconforming use, 57 A.L.R.3d 279. 

Waste disposal facilities of state or local governmental 
entities, applicability of zoning regulations to, 59 A.L.R.3d 
1244, 

Religious societies: what constitutes "church," "religious 
use," or the like, within zoning ordinance, 62 A.L.R.3d 197. 

Low income housing: validity and construction of zon- 
ing ordinance requiring developer to devote specified part 
of development to low and moderate income housing, 62 
A.L.R.3d 880. 

What constitutes "school," "educational use," or the like 
within zoning ordinance, 64 A.L.R.3d 1087, 

Zoning regulations as applied to colleges, universities, 
or similar institutions for higher education, 64 A.L.R.3d 
1138. 

"Family," what constitutes, within meaning of zoning 
regulation, 71 A.L.R.3d 693. 

Initiative and referendum provisions, zoning ordinances 
as within operation of, 72 A.L:R.3d 1030. 

Zoning regulations as applied to private and parochial 
schools below the college level, 74 A.L.R.3d 14. 

Zoning regulations as applied to public elementary and 
high schools, 74 A.L.R.3d 136. 

Applicability of zoning regulations to projects of non- 
governmental public utility as affected by utility's having 
power of eminent domain, 87 A.L.R.3d 1265. 

Construction and application of zoning regulations in 
connection with funeral homes, 92 A.L.R.3d 328. 

Validity of municipality's ban on construction until pub- 
lic facilities comply with specific standards, 92 A.L.R.3d 
1073. 

Validity of statutory el asaificetiens based on population 
- zoning, building, and land use statutes, 98 A.L.R.3d 679. 

Zoning or licensing regulation prohibitingjor restricting 
location of billiard rooms and bowling alloys: 100 A.L.R.3d 
252. 

Housing facilities for former patients of mental hospital 
as violating zoning restrictions, 100 A.L.R.3d 876. 

Zoning regulations prohibiting or limiting fences, 
hedges, or walls, 1 A.L.R.4th 373. 

Restrictive covenants as to height of structures or bil 
ings, 1 A.L.R.4th 1021. 

Enforcement of zoning regulation as affected by other 
violations, 4 A.L.R.4th 462. 

Zoning: validity and construction of provisions of zon- 
ing statute or ordinance regarding protest by neighboring 
property owners, 7 A.L.R.4th 732. 

Construction of new building or structure on premises ~ 
devoted to nonconforming use as violation of zoning ordi- 
nance, 10 A.L.R.4th 1122. 

What constitutes accessory or incidental use of reli- 
gious or educational property within zoning ordinance, 11 
A.L.R.4th 1084, 

Validity of ordinance restricting number of unrelated 
persons who can live together in residential zone, 12 
A.L.R.4th 238, 

Validity of zoning or building regulations restricting 
mobile homes or trailers to established mobile home or 
trailer parks, 17 A.L.R.4th 106, 
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Zoning regulations limiting use of property near airport Construction and effect of statute requiring that zoning 
as taking of property, 18 A.L.R.4th 542. application be treated as approved if not acted on within, 

Validity of local beachfront zoning regulations designed specified period of time, 66 A.L.R.4th 1012. 
to exclude recreational uses by persons other than beach- Zoning: residential off-street parking requirements, 71 
front residents, 18 A.L.R.4th 568. § A.L.R.4th 529, 

Validity of statute, ordinance, or regulation requiring Laches as defense in suit: by governmental entity to en- 
compliance with housing standards before rent increase join zoning violation, 73 A.L.R.4th 870. 
or possession by new tenant, 20 A.L.R.4th 1246. dh Validity and construction of zoning laws setting mini- 

Airport operations or flight of aircraft as constituting mum requirements for floorspace or cubic footage inside 
taking or damaging of property, 22 A.L.R.4th 863. residence, 87 A.L.R.4th 294, 

Applicability and application of zoning regulations to Validity of zoning laws setting minimum lot size re- 
single residences employed for group living of mentally quirements, 1 A.L.R.5th 622. 
retarded persons, 32 A.L.R.4th 1018. Construction and application of zoning laws setting 

, Zoning: occupation of less than all dwelling units as minimum lot size requirements, 2 A.L.R.5th 553. 
discontinuance or abandonment of multifamily dwelling Validity of provisions for amortization of nonconforming 
nonconforming use, 40 A.L.R.4th 1012. uses, 8 A.L.R.5th 391. 

Zoning: what constitutes "incidental" or "accessory" use Construction and application of terms "agricultural," 
of property zoned, and primarily used, for residential pur- "farm," "farming," or the like, in zoning regulations, 38 
poses, 54 A.L.R.4th 1034. A.L.R.5th 357. o 

Change in area or location of nonconforming use as vio- Activities in preparation for building as establishing 
lation of zoning ordinance, 56 A.L.R.4th 769. valid nonconforming use or vested right to engage in con- 

Zoning: what constitutes "incidental" or "accessory" use struction for intended use, 38 A.L.R.5th 737. 
of property zoned and primarily used for business or com- Applicability of zoning regulations to governmental 
mercial purposes, 60 A.L.R.4th 907. 7 projects or activities, 53 A.L.R.5th'1. 

Addition of another activity to existing nonconforming Application of zoning regulations to golf courses, swim- 
use as violation of zoning ordinance, 61 A.L.R.4th 724. ming pools, tennis courts, or the like, 63 A.L.R.5th 607. 

‘Change in volume, intensity, or means of performing Determination whether zoning or rezoning of particular 
nonconforming use as violation of zoning ordinance, 61 parcel constitutes illegal spot’ zoning, 73 A.L.R.5th 223. 
A.L.R.4th 806, What is "mobile home", “house trailer", "trailer house", 

Change in type of activity of nonconforming use as vio- or "trailer" within meaning of restrictive covenant, 83 
lation of zoning ordinance, 61 A.L.R.4th 902. A.L.R.5th 651, 

Alteration, extension, reconstruction, or repair of non- 101A C.J.S. Zoning and Land Planning §§ 10, 29. 
conforming structure or structure devoted to nonconform- Validity, construction, and application of zoning ordi- 
ing use as violation of zoning ordinance, 63 A.L.R.4th 275. nances regulating displays of noncommercial flags or ban- 

Zoning regulation of intoxicating liquor as pre-empted ners, 103 A.L.R.5th 445. 


by state law, 65 A.L.R.4th 555. 


3-21-2. Jurisdiction ofa county or municipal zoning authority. 


To carry out the purposes of Sections 3- 21: 1 through 3-21-14 NMSA 1978: 

A. a county zoning authority may adopt a zoning ordinance applicable to all or any portion of 
the territory within the county that is not within the zoning jurisdiction of.a municipality; 

B. a municipal zoning authority may adopt a zoning ordinance applicable to the territory 
within the municipal boundaries and, if not within a class A county with a population of more than 
three hundred thousand persons according to:the last federal decennial census, shall have concur- 
rent authority with the county to zone all or any portion of the territory within its extraterritorial 
zoning jurisdiction that is within: ° 

(1) two miles of the boundary of any municipality having a population of twenty cH UMAR 
or more persons, provided such territory is not within the boundary of another municipality; 

(2) one mile of the boundary of any municipality having a population of one thousand five 
hundred or more but less than twenty thousand persons, provided such territory is not within the 
boundaries of another municipality; » 

(3) the limits of the boundaries of a municipality having a Popinlaion of one thousand ee 
hundred persons or less; or 

(4) territory not lying within the boundary of a municipality but within the extraterrito- 
rial jurisdiction of more than one municipality; provided that the extraterritorial zoning juris- 
diction of each municipality shall terminate equidistant from the boundary of each municipality 
unless one municipality has.a population according to the most recent federal decennial census of 
less than two thousand five hundred and another municipality has a population according to the 
most recent federal decennial census of more than two thousand five hundred, in which case the 
extraterritorial zoning jurisdiction ofthe municipality having the seetent obey ite extends to 
such territory; and 
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(5) territory in addition to the extraterritorial zoning jurisdiction provided by Paragraphs 
(1), (2), (3) and (4) of this subsection that the governing bodies of a county and a municipality agree 
to place within the extraterritorial zoning jurisdiction of the municipality by agreement entered 
into pursuant to the provisions of the Joint Powers Agreements Act [11-1-1 to 11-1-7 NMSA 1978], 
provided such additional territory is not within the boundary of another municipality and is con- 
tiguous to the exterior boundaries of the territory within une extraterritorial zoning jurisdiction of 
the municipality; 

C. concurrent authority shall be exercised pursuant to an Sets haectesea zoning authority or 
joint powers agreement; provided, however, this authority may be exercised regardless of whether 
a county has enacted a comprehensive zoning ordinance; and 

D. in the absence of a county zoning ordinance, a qualified elector may file a petition, signed 
by the qualified electors of the county equal in number to not less than twenty-five percent of the 
votes cast for the office of governor at the last preceding general election, seeking the adoption 
of a zoning ordinance by the county zoning authority. Within one year of the filing of the petition 
seeking the adoption of a county zoning ordinance, the board of county commissioners shall adopt 
a county zoning ordinance. 


History: 1953 Comp., § 14-20-2, enacted by Laws Zoning of private land that was previously feder- 
1965, ch. 300; 1966, ch. 64, § 7; 1977, ch. 80, § 1; 1991, ally held. — A county may not adopt a comprehensive 
ch, 32, § 1; 2003, ch. 438, § 4. zoning ordinance that specifically excludes federally 

The 2003 amendment, effective July 1, 20038, in Sub- owned land, then later apply the ordinance to private 
section B, inserted "if not within a class A county with a land that was federally owned at the time the ordinance 
population of more then three hundred thousand persons was passed; to zone such land, the county must comply 
according to the last federal decennial census", deleted with the notice requirements of 3-21-6 NMSA 1978. Bo- 
former Subsection B(1), concerning municipality having a nito Land & Livestock v. Valencia Cnty. Bd. of Comm'rs, 
population over two hundred thousand, and renumbered 1998-NMCA-127, 125 N.M. 638, 964 P.2d 199. 
the remaining paragraphs; in present Subsection B(1), County having proper zoning ordinances may 
deleted "but less than two hundred thousand" preceding pass ordinances requiring building permits in ar- 
"persons", and inserted "provided that" in present Subsec- eas outside of municipalities. 1969 Op. Att'y Gen. 
tion B(4). No. 69-74. ' 

The 1991 amendment, effective July 1, 1991, in the Annexation of special zoning district. — When all 
introductory paragraph, substituted the present statu- or a portion of a special zoning district is annexed by an 
tory citation for "14-20-1 through 14-20-12 NMSA 1953"; incorporated municipality, the special zoning district loses 
in Subsection B, in the introductory paragraph, substi- all of its zoning jurisdiction over the annexed territory to 
tuted "shall have concurrent authority with the county to the municipality. 1983 Op, Att'y Gen. No. 83-06. 
zone" for "may adopt and submit a zoning ordinance to Law reviews. — For note, "County Regulation of Land 
an extraterritorial zoning commission appointed as pro- Use.and Development," see 9 Nat. Resources J. 266 (1969). 
vided in Section 14-20-2.2 NMSA 1953, which ordinance For article, "Existing Legislation and Proposed Model 
is applicable to", added Paragraph (5), and redesignated Flood Plain Ordinance for New Mexico Municipalities," 
former Paragraph (5) as Paragraph (6); added Subsection see 9 Nat. Resources J. 629 (1969). 

C; redesignated former Subsection Cas Subsection D; and For article, "Water Supply and Urban Growth in New 

made minor stylistic changes throughout the section. Mexico: Same Old, Same Old or a New Era," see 43 Nat, 
; Resources J. 803 (2003). 

ANNOTATIONS Am, Jur. 2d, A.L.R. and C.J.S. references. — Stand- 

Legislature delegated to counties statutory au- ing of municipal corporation or other governmental body 
thority to zone. Cerrillos Gravel Products, Inc. v. Santa to attack zoning of land lying outside its borders, 49 
Fe Bd. of Cnty. Comm'rs, 2005-NMSC-028, 138 N.M, 126, A.L.R.3d 1126. ‘ d Hs bis 
117 P3d 932. Validity of zoning ordinances prohibiting or regulat- 

Power to revoke permit is necessarily implied ing outside storage of house trailers, motor homes, camp- 
from the power to approve a permit. Cerrillos ers, vans and the like in residential neighborhoods, 95 
Gravel Products, Inc. v. Santa Fe Bd. of Cnty. Comm'rs, — ‘A.L.R.3d 378. ‘ : 
2005-NMSC-023, 138 N.M. 126, 117 P.3d 932. Enforcement of zoning regulation as affected by other 


violations, 4A.L.R.4th 462. 


3-21-2.1. Certain municipalities; changing the zoning or use of certain 
areas; election allowed. 


A municipality that has a population of one thousand five hundred or less at the last pare de- 
cennial census and that is partially bordered, at the time of that census, by federal land managed 
by the United States forest service, may change the zoning or use of any land acquired by first 
submitting the question to the voters at a general election or at a special election called for that 
purpose if the acquired land: 
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A. was acquired by the municipality from or with the permission of the United States forest 
service; 

B. lies adjacent to the municipality's geographical boundary; and 

C. is zoned or used at the time of acquisition for recreation, school sites, greenbelt or buffer 
land. | 


History: Laws 1997, ch. 142, § 1. 


3-21-3. Procedure for extraterritorial zoning. 


A. Upon the initiative of any municipal governing body or of the board of county commission- 
ers of any county wherein any portion of the extraterritorial zoning area of the municipality lies, 
the municipality and the county may enter into an agreement providing for the zoning of that 
portion of the extraterritorial zoning area lying within the county joining in the agreement. In the 
absence of such agreement, a petition requesting the zoning of the extraterritorial zoning area and 
signed by twenty-five percent of the qualified electors residing in the extraterritorial zoning area 
and within the same county may be filed with the county clerk of the county of the petitioners' 
residence. Upon the filing of such petition, the governing body of the municipality and the board 
of county commissioners shall enter into an agreement providing for the zoning of that portion of 
the extraterritorial zoning area lying within the county joining in the agreement. Any agreement 
entered into pursuant to the provisions of this subsection may be subsequently amended by agree- 
ment of both parties. 

B. The agreement entered into pursuant to Bebsecten A of this section shall provide for an 
extraterritorial zoning commission consisting of equal numbers of members appointed by the 
municipal zoning authority and the county commission; provided that at least one-half of these 
members shall reside in the extraterritorial zone. Additionally, one member from an area of the 
county not within the zoning jurisdiction of the municipality or within the area of the county af- 
fected by the proposed extraterritorial zoning ordinance shall be appointed by a majority of the 
members appointed by the board of county commissioners and by the municipal zoning authority. 
The agreement shall also provide for a joint municipal-county zoning authority consisting of one or 
more members of the municipal governing body and one or more members of the board of county 
commissioners, provided such authority membership shall contain one more county commission 
member than municipal governing body member. 

C. No zoning ordinance shall be adopted by the joint municipal-county zoning authority unless 
the ordinance has been recommended by the extraterritorial zoning commission. 

D, Within three hundred sixty days of the appointment of the last member to be appointed, 
the extraterritorial zoning commission shall recommend to the joint municipal-county zoning au- 
thority a zoning ordinance applicable to all or any portion of the extraterritorial zoning area lying 
within the county joining in the agreement pursuant to Subsection A of this section. The ordinance 
shall also provide, subject to the restrictions of Section 3-21-6 NMSA 1978, for the manner in 
which zoning regulations, restrictions and the boundaries of districts are: 

(1) determined, established and enforced; and 
(2) amended, supplemented or repealed. 


History: 1953 Comp., § 14-20-2.2, enacted by Laws ANNOTATIONS 
1977, ch. 80, § 2; 2001, ch. 78, § 1. 


Cross references. — For county and municipal juris- Limitation on county of San Miguel's zoning 


diction over subdivisions, see 3-20-5 NMSA 1978. erinnrity — The aa of pica Mig fore va nag 

‘ . oath 3.21-15 NMSA 1978 et authority to zone within one mile of the city limits o 

ye Apecialzpning districts, sre XN Las Vegas. Bd. of Cnty. Comm'rs v. City of Las Vegas, 
The 2001 amendment, effective July 1, 2001, inserted 1980-NMSC-137, 95 N.M. 387, 622 P.2d 695. 


Land use ordinances validity depend on owner- 
ship of property. — Although counties are designated 
zoning authorities for the purposes of promoting health, 
safety, morals and the general welfare, the validity of 
county land use ordinances attempting to restrict tradi- 
tional federal and state regulatory authority varies. To 
the extent the ordinances affect federal lands, they are 


“provided that at least one-half of these members shall 
reside in the extraterritorial zone" in Subsection B; sub- 
stituted "unless the ordinance" for "unless the same" in 
Subsection C; and updated the internal reference in Sub- 
section D. 
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preempted by the Supremacy Clause of the United States local zoning ordinances; and finally, to the extent the ordi- 
Constitution; to the extent the ordinances affect state nances affect private lands, they are preempted by federal 
lands, they are nullified by the state's immunity from law, state law, or both, 1994 Op. Att'y Gen. No. 94-01. 


3-21-3.1. Additional procedures for extraterritorial zoning and 
subdivision regulation. 


In addition to the powers authorized in Sections 3-21-2, 3-21-3 and 3-21-4 NMSA 1978, any 
county and any municipality may agree to authorize a joint municipal-county zoning authority to 
enact ordinances, regulations, or both, relating to approval and regulation of subdivisions within 
the extraterritorial zoning area as defined by the agreement creating the joint municipal-county 
zoning authority. Such subdivision ordinances and regulations shall be adopted, amended and en- 
forced pursuant to Sections 3-21-3 and 3-21-4 NMSA 1978, as appropriate. Such subdivision ordi- 
nances and regulations may define "subdivision" in a manner which differs from the definitions set 
forth in Subsection A of Section 3-20-1 NMSA 1978 and in Subsection I of Section, 47-6-2 NMSA 
1978. The joint municipal-county zoning authority may also modify portions of the comprehensive 
plan, provided that such modifications leave unchanged those portions in the comprehensive plan 
that are not in the extraterritorial area. 


History: 1978 Comp., § 3-21-3.1, enacted by Laws county with a population in excess of ninety- -five thousand 
1988, ch. 91, § 1;°1989, ch. 288, § 1. persons and any municipality with a population in excess 

The 1989 amendment, effective June 16, 1989, substi- of fifty thousand persons located in such class B priiceds 
tuted "any county and any municipality" for "any class B in the first sentence. 


3-21-3.2, Extraterritorial zoning in class A counties; procedures. 


A. Inaclass‘A county in which a municipality is located that has a population of: 

(1) more than three hundred thousand persons pe al to the last federal decennial cen- 
sus, there shall be no extraterritorial zoning; or | 

(2) three hundred thousand ‘or fewer people, concurrent extrhtelritertal zoning aeledi 
tion between that municipality and the county may be determined by an "extraterritorial land use 
authority" pursuant.to ordinances adopted by the municipal and county governing bodies stating 
that the county or: municipality will create an extraterritorial land use authority. The extrater- 
~ ritorial land use authority shall have the jurisdiction and powers of an extraterritorial zoning au- 
thority and shall carry out its duties related to planning and platting jurisdiction, extraterritorial 
zoning, subdivision approval and annexation approval or disapproval as provided in the Municipal 
Code. The extraterritorial land use authority shall consist of four county commissioners appointed 
by the board of county commissioners and three’ city councilors or two city councilors and the 
mayor appointed by the municipality. Alternates to the extraterritorial land use authority shall be 
appointed by the board of county commissioners from among the remaining county commissioners 
and by the municipality from among the remaining city councilors. The alternates shall be notified 
prior to a meeting of the extraterritorial land use authority if an appointed member cannot attend: 
When replacing a member, an alternate shall have the same duties, privileges and powers as other 
appointed members. 

B. The extraterritorial zoning commission in a class A county shall be known as the "extrater- 
ritorial land use commission" if it is formed by a municipality and a class A county that have ad- 
opted ordinances pursuant to Paragraph (2) of Subsection A of this section stating that the COREY 
and municipality will create an extraterritorial land use authority. 

C. The extraterritorial zoning commission shall be composed of five iUHBeRE of the eoutity 
planning commission appointed by the board of county commissioners and five members of the en- 
vironmental planning commission of the municipality appointed by the city council. Alternates to 
the extraterritorial land use commission shall be appointed by the board of county commissioners 
from the remaining members of the county planning commission and by the municipality from the 
remaining members of the environmental planning commission, who shall be notified prior to a 
meeting of the extraterritorial land use commission if an appointed member cannot attend. When 
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replacing. a member, the alternate shall have the same duties, privileges and powers as other ap- 
pointed members. 

D. The composition of the extraterritorial land use commission shall not affect the composition 
of any other extraterritorial zoning commission that aan be established in that county with any 
other municipality. 

E. The extraterritorial land use commission shall have the authority to carry out duties re- 
lated to planning a ee jurisdiction, Sipe ia extraterritorial zoning. 


- History: Laws 1998, ch. 42, § 5; 1999, ch. 115, § 1; rewrote former Subsection A to divide it into Subsections 
2003, ch. 438, § 5. A and A(1); in Subsection A(1), substituted "three hundred 
The 2003 amendment, effective July 1, 2003, rewrote thousand persons" for "two hundred thousand persons" 
Subsection A and deleted former Subsection B(1), con- and inserted the fourth, fifth and sixth sentences; inserted 
cerning a municipality having a population over two hun- Subsection A(2); rewrote former Subsection B and divided 
dred thousand. it into Subsections B(1), B(2) and C; redesignated former 
The 1999 amendment, effective June 18, 1999, in Subsections C and D as Subsections D and E; and made 


the section heading substituted "counties" for "county"; stylistic changes throughout the section. 


3-21-3.3. Extraterritorial zoning K geimaatt an doe concurrent authority for 
certain counties. 


A class A county with a population, as shown by the most recent federal decennial census, of 
greater than one hundred fifty thousand and less than four. hundred thousand and.a municipal- 
ity within that county may exercise concurrent authority pursuant to an extraterritorial zoning 
authority created under Section 3-21-3 or 3-21-3.2 NMSA 1978 or pursuant to the terms of a joint 
powers agreement. 


History: Laws 2009, ch. 34, § 1. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 34 contained no ef- adjournment of the legislature. 
fective date press on: but, Papeuant to N.M. Const., art. 


3-21-4. Extraterritorial zoning Dbdlimansies en toxeoriant and 
administration; appeals. | 


A. A zoning ordinance adopted by a joint municipal-county zoning authority shall be an or- 
dinance of the municipality and an ordinance of the county joining in the agreement pursuant 
to Subsection A of Section 3-21-3 NMSA 1978 and may be enforced by appropriate procedures of 
either the municipality or the county. The agreement entered into pursuant to Subsection A of Sec- 
tion'3-21-3 NMSA 1978 may specify whether the municipality or the county shall assume primary 
enforcement responsibility. 

B. The extraterritorial, zoning commission shall administer the zoning ordinance adopted by 
the joint municipal-county zoning authority in the manner provided in Subsection C of Section 3- 
21-7 NMSA 1978. ‘tr 

C. Appeals from the decisions of the extraterritérial’ zoning commission shall be taken to the 
joint municipal-county zoning authority in the manner provided in Section 3-21-8 NMSA 1978, 
and appeals from the decisions of the joint municipal-county zoning authority shall be taken to the 
district court in the manner provided in Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 14-20-2.3, enacted by Laws ANNOTATIONS 


1977, ch. 80, § 3; 1998, ch, 55, § 6; 1999, ch. 265, § 6. rested : | 

Cross references. — For procedures governing ad- Applicability of chapter. — This chapter does not ef- 
ministrative appeals to the district court, see Rule 1-074 fectively repeal all prior laws and ordinances governing 
NMRA. the extraterritorial area; the county still had authority 

The 1998 amendment, effective September 1, 1998, to enforce its ordinances throughout its territory except 

" 1 1978" f ng. within the limits. of a municipality. Edwards v. Board of 
lane seein ie ry a Bbly pani tea Cnty, Comm'rs, 1994-NMCA-160, 119 N.M. 114, 888.P.2d 
~ The 1999 amendment, effective July 1, 1999, substi- 996. 
tuted "Section 39-3-1.1" for "Section 12- 8A-1" in ‘Subsec- 
tion C. 
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3-21-4.1. Extraterritorial zoning ordinances adopted under former law. 


Notwithstanding any other provision of law to the contrary, all zoning ordinances adopted by 
class A counties pursuant to Section 15-36-26 NMSA 1953 (being Laws 1961, Chapter 21, Sec- 
tion 1, as amended) are valid and enforceable as of their effective dates and as they may have been 
amended from time to time, Such ordinances. may be amended according to their provisions and 
may be enforced with respect to areas of the county not, within the boundaries of a municipality; 
provided that such ordinances must be in effect as of the effective date of this 1996 act and shall 
not have been superseded by any municipal ordinance or by any joint ordinance of a county and 
a municipality adopted pursuant to the provisions of Sections 3-21-2 through 3-21-4 NMSA 1978. 


History: 1978 Comp., § 3-21-4.1, enacted by Laws 
1996, ch. 21, § 1. 


3-21-5. Zoning; conformance to comprehensive plan. 


A. The regulations and restrictions of the county or municipal zoning authority are to be in ac- 

cordance with a comprehensive plan and be designed to: 

(1) lessen congestion in the streets and public ways; 

(2) secure safety from fire, flood waters, panic and other dangers; 

(3) promote health and the general welfare; 

(4) provide adequate light and air; 

(5) prevent the overcrowding of land; 

(6) avoid undue concentration of population; 

(7) facilitate adequate provision for transportation, water, sewerage, eS) parks and 
other public requirements; and 

(8) control and abate the unsightly use of buildings or land. 

B. The zoning authority in adopting regulations and restrictions shall give reasonable consid- 
eration, among other things, to the character of the district and its peculiar suitability for particu- 
lar uses, and to conserving the value of buildings and land and encouraging the most appropriate 
use of land throughout its jurisdiction. 


History: 1953 Comp. » § 14-20-38, enacted a Laws regulation. West Bluff Neighborhood Ass'n v. City of Al- 
1965, ch. 300; 1970, ch.52,§2. buquerque, 2002-NMCA-075, 182 N.M. 433, 50 P.3d 182, 
overruled by Rio Grande Chapter of Sierra Club v. N.M. 
ANNOTATIONS Mining Comm'n, 2003-NMSC-005, 133 N.M. 97, 61 P.3d 
Comprehensive planning. — A comprehensive plan 806. 

need not be contained in one document. It may be com- Absence of adopted plan weakens presumption 
prised of several or no documents. It may be found within of zoning regularity. — Absence of a formally adopted 
the ordinance itself where the zoning authority has not comprehensive plan does substantially weaken the pre- 
enacted a prior comprehensive plan and that absence of a sumption of regularity of any seep gl dinance enacted 
formally adopted comprehensive plan does substantially without it. Board of Cnty. Comm'rs v. City of Las Vegas, 

weaken the presumption of regularity of any zoning or- 1980-NMSC-137, 95 N.M. 387, 622 P.2d 695. 
dinance enacted without it. Watson v. Town Council of Ordinance invalid absent evidence of plan. — 
Town of Bernalillo, 1991-NMCA-009, 111 N.M. 374, 805 Where there was no evidence before the trial court dem- 
P2d 641. onstrating that a county land fill ordinance included a 
Comprehensive plan may be found within zoning comprehensive plan, but, to the contrary, both the express 
ordinance itself where the zoning authority has not en- statements in the ordinance and the evidence before the 
acted a prior comprehensive plan. Board of Cnty. Comm'rs trial court show that the disputed ordinance was not en- 
v. City of Las Vegas, 1980-NMSC-137, 95 N.M. 387, 622 acted in accordance with such a plan, the ordinance was 
P.2d 695. struck down as invalid, Board of County Comm'rs v. City 
Major reason for requiring comprehensive plan of Las Vegas, 1980-NMSC-137, 95 N.M. 387, 622 P.2d 695. 
is to ensure that there will not be loose determinations Comprehensive planning. — A county zoning ordi- 
of land utilization of comparatively small sections of the nance was valid where the county had a comprehensive 
community. Board of Cnty. Comm'rs v. City of Las Vegas, plan in substance if not form at the time the ordinance 
1980-NMSC-137, 95 N.M. 387, 622 P.2d 695. was enacted, Bogan v, Sandoval Cnty, Planning and Zon- 
Advisory nature of master plan. — The phrase ing Comm'n, 1994-NMCA-157, 119 N.M. 334, 890 P.2d 

"in accordance with", in Subsection A, requires land use 395, cert. denied, 119 N.M. 168, 889 P.2d 203. 
planning regulations to be guided by, and consistent Presumption of validity. ae zoning ordinance is at- 
with, a master plan, but it does not mean that the legis- tached. with a presumption of validity. The burden is on 
lature intended city master plans to be strictly adhered a sign owner to overcome this presumption by proving 
to in the same manner as a statute, ordinance, or agency that an ordinance is not reasonably related to its stated 
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purpose. Jemple Baptist Church, Inc. v. City of Albuquer- 
que, 1982-NMSC-055, 98 N.M. 138, 646 P.2d 565. 

Presumption of correctness regarding initial zon- 
ing. — There is‘a presumption that the initial determina- 
tion of the type of zoning for a given property is the correct 
one. Miller v. City of Albuquerque, 1976-NMSC-052, 89 
N.M. 503, 554 P.2d 665. 

There is a substantial distinction between 
amendments to a zoning ordinance as contrasted 
to ordinances enacting comprehensive zoning; the 
fundamental justification for an amendatory or repeal- 
ing zoning ordinance is a change of conditions making the 
amendment or repeal reasonably necessary to protect the 
public interest, with another function being the covering 
and perfecting of previous defective ordinances or correct- 
ing mistakes or injustices therein. Miller v. City of Albu- 
querque, 1976-NMSC-052, 89 N.M. 508, 554.P.2d 665. 

Ordinance establishing exceptions. — A county 
ordinance which among other things establishes certain 
limited special exceptions is an integral part of the plan 
required under this section, and the main objectives of 
requiring that a special permit be obtained before a use 
of land is commenced are to protect’ adjoining property 
and to insure the orderly and efficient development of 
the community. Burroughs v. Board of Cnty. Comm'rs, 
1975-NMSC-051, 88 N.M. 303, 540 P.2d 233. 

Aesthetics justify exercise of police power. — Aes- 
thetic considerations alone justify the exercise of the po- 
lice power. Ordinances must still, however, be construed 
for their reasonableness in relation to aesthetic purposes. 
Moreover, if the ordinance in question impinges on a fiin- 
damental right, then the ordinance must "directly ad- 
vance" the interests of aesthetics. Temple Baptist Church, 
Ine. v. City of Albuquerque, 1982-NMSC- 055, 98 N.M. 188, 
646 P.2d 565. 

Sign ordinance held reasonably related to proper 
governmental goals. — A sign ordinance regulating the 


size, height and number of signs is reasonably related to © 
the proper governmental goals of aesthetics and traffic 
safety. Temple Baptist Church, Inc. v, City of Albuquerque, 
1982-NMSC-055, 98 N.M. 138, 646 P.2d 565 (1982). 

Purpose of a municipal historical zoning ordi- 
nance was within the term "general, welfare," as used 
in municipal zoning enabling legislation. City of Santa Fe 
v, Gamble-Skogmo, Inc.,.1964-NMSC-016, 73 N.M, 410, 
389 P.2d 13. é' 

Judicial review. — The district court may not sub- 
stitute its judgment for that of the board of commission- 
ers, but when it was made to appear by the affidavits and 
other matters in the record that the board may, have im- 
properly failed to consider the matters which it was re- 
quired to consider in making the zoning change, then a 
question of fact was presented on the issue of the arbi- 
trariness of the board in granting the. special use permit, 
and it was improper for the court to grant summary judg- 
ment and thereby resolve this issue as a matter of law. 
Cinelli v. Whitfield Transp., Inc., 1971-NMSC-103, 83 N.M. 
205, 490 P.2d 463. 

Law reviews. — For note, "County Regulation of Land 
Use and Development," see 9 Nat. Resources J. 266 (1969). 

For article, "Existing Legislation and Proposed Model 
Flood Plain Ordinance for New Mexico Municipalities," 
see 9 Nat. Resources J, 629 (1969), 

For note, "Subdivision Planning Through Water Regula- 
tion in\New Mexico," see 12 Nat. Resources J. 286 (1972). 

For article; "Solar ‘Rights and Their Effect on':Solar 
Heating and Cooling," see 16 Nat. Resources J, 363 (1976). 

For article, "Survey of New Mexico Law, 1982-83: Land 
Use Planning/Zoning," see 14 N.M.L. Rev. 183 (1984). 

Am. Jur. 2d, A.L.R. and°C.J.S. references. — Re- 
quirement that zoning variances or exceptions be made 
in accordance with comprehensive plan, 40 A.L.R.3d 372. 


3-21-6. Zoning; mode of determining regulations, restrictions and 
boundaries of district; public hearing required; notice. 


A. The zoning authority within its jurisdiction shall provide by ordinance for the manner in 

which zoning regulations, restrictions and the boundaries of districts are; 
(1) determined, established and enforced; and 
(2) amended, supplemented or repealed. 

B. No zoning regulation, restriction or boundary shall become effective, amended, supple- 
mented or repealed until after a public hearing at which all parties in interest and citizens shall | 
have an opportunity to be heard. Notice of the time and place of the public hearing shall be pub- 
lished, at least fifteen days prior to the date of the hearing, within its respective jurisdiction. 
Whenever a change in zoning is proposed for an area of one block or less, notice. of the public 
hearing shall be mailed by certified mail, return receipt requested, to the owners, as shown by the 
records of the county treasurer, of lots of land within the area proposed to be changed by a zoning 
regulation and within one hundred feet, excluding public right-of-way, of the area proposed to be 
changed by zoning regulation. Whenever a change in zoning is proposed for an area of more, than 
one block, notice of the public hearing shall be mailed by first class mail to the owners, as shown by 
the.records of the county treasurer, of lots or [of] land within the area proposed to. be changed by a 
zoning regulation and within one hundred feet, excluding public right-of-way, of the area proposed 
to be changed by,zoning regulation. If the notice by first class mail to the owner is returned unde- 
livered, the zoning authority shall attempt to discover the owner's most recent address and shall 
remit the notice by certified mail, return receipt requested, to that address. 

C. Ifthe owners of twenty percent or more of the area of the lots and [of] land included in the 
area proposed to be changed by a zoning regulation or within one hundred feet; excluding public 
right-of-way, of the area proposed to be changed by a zoning regulation, protest in writing the 
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proposed change in the zoning regulation, the proposed change in zoning shall not become effec- 
tive unless the change is approved by a majority vote of all the members of the governing body of 
the municipality or by a two-thirds vote of all the members of the board of county commissioners. 


‘ History: 1953 Comp., § 14-20-4, enacted by Laws 
1965, ch. 300; 1979, ch. 319, § 1; 1981, ch. 91,§1. © 

Cross references. — For definition of "publish" or 
"publication," see 3-1-2 NMSA 1978. 

Bracketed material. — The bracketed material in 
Subsections B and C was inserted by the compiler and is 
not part of the law. 

1979 amendment unconstitutional. — Laws 1979, 
ch. 819, § 1, which purported to amend this section, is un- 
constitutional because it violated N.M. Const., art. IV, § 
16, which requires that the subject of any act be embraced 
in the title of the act. City of Albuquerque v. State, 102 
N.M. 38, 690 P.2d 1032 (1984). 


ANNOTATIONS 


I, GENERAL CONSIDERATION, 
Il. SCOPE OF AUTHORITY. 

II. HEARING. | 

IV. NOTICE. 


I, GENERAL CONSIDERATION, 


Zoning ordinances strictly construed. — Since zon- 
ing ordinances are in derogation of the common law, they 
are to be strictly construed. Nesbit v. City of Albuquerque, 
1977-NMSC-107, 91 N.M. 455, 575 P.2d 1340. 

Municipal legislative body is bound to follow the 
zoning regulations it has adopted, in the exercise of 
its delegated legislative power. Miller v. City of Albuquer- 
que, 1976-NMSC-052, 89 N.M, 503, 554 P.2d 665. 

Intent of enabling statute. — Allowing the legisla- 
ture to paint with a broad brush, and to leave the details 
to local governmental entities, is reflected in an enabling 
statute, which grants counties the authority to pass or- 
dinances defining how their land use ordinances may be 
enforced. Cerrillos Gravel Products, Inc. v. Board of Cnty. 
Comm'rs of Santa Fe, 2004-NMCA-096, 186 'N.M. 247, 96 
P.3d 1167, cert. granted; 2004-NMCERT-008, 1386 N.M. 
- 493, 100 P.3d 198. 

State law does not require that ordinance pre- 
cisely track enabling statute to be authorized. Cer- 
rillos Gravel Products, Inc, v. Board of Cnty. Comm'rs, 
2004-NMCA-096, 186 N.M. 247, 96 P.3d 1167, cert. 
granted, 2004-NMCERT-008, 136 N.M. 493, 100 P.3d 198. 

Creation of buffer zone nullifies demand for vote 
in Subsection C. — Petitioner, who owned 20% or more 
of the land within 100 feet of tract proposed to be re- 
zoned, could no longer demand a three-fourths vote of all 
members of the governing body of the city, as required by 
Subsection C of this section, where applicant for a zoning 
change created a buffer zone of 100 feet between that por- 
tion of his property sought to be rezoned and the lands of 
adjacent property owners, including petitioner. St. Bede's 
Episcopal Church v. City of Santa Fe, 1973-NMSC-046, 85 
N.M. 109, 509 P.2d 876, 

Ordinance held not uncertain. — A city code provi- 
sion prohibiting the operation of an adult theatre "within 
500 feet of a residential zone" is not so uncertain that the 
court is unable, by use of accepted rules of construction, 
to determine the intent of the city council. Texas Nat'l 


passed; to zone such land, the county must comply with the 
notice requirements of this section. Bonito Land & Live- 
stock v. Valencia Cnty. Bd. of Comm'rs, 1998- NMCA- bye 
125 N.M. 638, 964 P.2d 199. = *** 

Municipal agreement to rezone ‘illegal. — A con- 
tract in which a municipality promised to zone property 
in a specified manner in exchange for a party's convey- 
ancing of property that it needed for a highway right of 
way was illegal because such a promise preempted the 
power of the zoning authority to zone the property ac- 
cording to prescribed legislative procedures. Dacy v. Vil- 
lage of Ruidoso, 1992-NMSC-066, 114 N.M. 699, 845 P.2d 
793. 


II. SCOPE OF AUTHORITY. 


Suspension or revocation of permit. — Santa Fe 
County’ s ordinance providing for suspension or revocation 
of mining permit is consistent with the statutory author- 
ity granted by the legislature to pass ordinances defin- 
ing how land use ordinances will be enforced. Cerrillos 
Gravel Products, Inc. v. Santa Fe Bd. of Cnty. Comm'rs, 
2005-NMSC-023, 188 N.M. 126, 117 P.3d 932. 

Express authority to enact ordinances for en- 
forcement. — Section 3-12-6 NMSA 1978 grants coun- 
ties the authority to enact ordinances to provide for.en- 
forcement of zoning regulations and restrictions. Cerrillos 
Gravel Products, Inc. v. Santa Fe Bd. of Cnty, Comm'rs, 
2005-NMSC-028,, 188 .N.M. 126, 117 P.3d 932. 

Absence of language including "revocation of any 
permit" in enabling statute does not require a court 
to hold that such authority is not authorized. Cerrillos 
Gravel Products, Inc. v. Board of Cnty, Comm'rs of Santa 
Fe, 2004-NMCA-096, 136 N.M. 247, 96 P.3d 1167, aff'd, 
2005-NMSC-023, 138 N.M. 126, 117 P.3d 932. 

Authority of air quality control board to issue spe- 
cial use permits. — There can be no doubt of a county air 
quality control board's authority to entertain applications 
for special use permits, and to issue or withhold them af- 
ter consideration. McCabe v. Hawk, 1982-NMCA-039, 97 


» N.M. 622, 642 P.2d 608. 


Theatres, Inc. v. City of Albuquerque, 1982-NMSC-004, 97 © 


N.M. 282, 6389 P.2d 569. 

Zoning of private land that was previously feder- 
ally held. — A county may not adopt a comprehensive 
zoning ordinance that ‘specifically excludes federally 
owned land, then later apply the ordinance to private land 
that was federally owned at the time the ordinance was 
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Santa Fe County's Briliniaol, Apeelivalle provid- 
ing for revocation or suspension of mining permit, 
is consonant with the legislature's grant of power to pass 
ordinances defining how land use ordinances may be 
enforced, and within the legislature's grant of. author- 
ity to institute "any appropriate action or proceedings" 
to confront violations of land use ordinances. Cerrillos 
Gravel Products, Inc. v. Board of Cnty. Comm'rs of Santa 
Fe, 2004-NMCA-096, 136.N.M, 247, 96 P.3d 1167, aff'd, 
2005-NMSC-023, 138 N.M. 126, 117 P.3d 932. 


Ill, HEARING. 


Failure to comply denies procedural due process, 
— By failing to comply with its own published procedures, 
specifically by failing to give reasons for the proposed 
change, the environmental planning commission deprived 
petitioner of notice and the opportunity to prepare an ad- 
equate defense to the proposed down zoning, and this was 
a denial of procedural due process. Miller v. City of Albu- 
querque, 1976-NMSC-052, 89 N.M. 508, 554 P.2d 665. 

Conduct of hearing, — It is within a city council's au- 
thority to restrict testimony fairly on both sides in a zon- 
ing dispute, provided that each party has an opportunity 
to be heard in accordance with this section and any local 
rules. Bennett v. City Council, 1999-NMCA-015, 126 N.M. 
619, 973 P.2d 871. 
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Presumption regarding hearing and notice. — In must be determined whether notice, as published, fairly 
view of the presumption of validity attending the ordi- apprised the average citizen reading it with the general 
nance, and the due performance of duty by public officials, purpose of what was contemplated. If the notice is insuffi- 
absent any proof to the contrary, it will be presumed the cient, ambiguous, misleading or unintelligible to the aver- 
prepassage requirements as to public hearings and notice age citizen, it is inadequate to fulfill the statutory purpose 
thereof were had and given. City of Alamogordo v. McGee, of informing interested persons of the hearing so that they 
1958-NMSC-078, 64 N.M. 253, 327 P.2d 321. may attend and state their views. Bogan v. Sandoval Cnty. 

Postponement of hearing. — Where proper notice Planning & Zoning Comm'n, 1994-NMCA-157, 119 N.M. 
was originally provided, an announcement at the hear- 334, 890:P.2d 395, cert. denied, 119 N.M. 168, 889 P.2d 203 
ing of the postponement of consideration of an issue to (1995); Nesbit v. City of Albuquerque, 1977-NMSC-107, 91 
a later date substantially complied with notice require- N.M, 455, 575 P.2d 1840. 
ments because actual notice of the original hearing and, Actual notice constituted substantial compliance. 
at that meeting, of the postponed-to hearing was given — Where property owner within 100 feet of property to be 
to affected property owners. Bennett v. City Council, rezoned did not receive notice of public hearing by mail, 
1999-NMCA-015, 126 N.M. 619, 973 P.2d 871. as required by this section, but had actual notice of the 

New notice and hearing not required where re- hearing, property owner was properly notified and this 
zoning affected lesser amount of land than origi- constituted substantial compliance with the statute. Haw- 
nally requested. — Where proper notice was given of the thorne v. City of Santa Fe, 1975-NMSC-083, 88 N.M. 1238, 
requested change in zoning of a tract and of the public 537 P.2d 1385, 
hearing thereon, and the rezoning change ultimately ef- Applicability of notice provisions. — The appro- 
fected varied from that request only to the extent that a priate notice for a new, comprehensive zoning ordinance 
lesser amount of land was rezoned than was originally that distributes its impact over an entire community is 
requested, this did not amount to a change in fundamen- notice by publication, as set forth in 3-21-14 NMSA 1978, 
tal character as would require new notice and another rather than the individualized notice set forth in this 
hearing. St. Bede's Episcopal Church v. City of Sanita Fe, section for zoning changes directly affecting relatively 
1973-NMSC-046, 85 N.M. 109, 509 P.2d 876. small numbers of people. Miles v. Board of Cnty. Comm'rs, 

. 1998-NMCA-118, 125 N,M. 608, 964 P.2d 169, cert. denied, 
IV, NOTICE. 126 N.M. 107, 967 P.2d 447. 

Lack of statutory notice is generally held to be ju- Law reviews. — For article, "Existing Legislation and 
risdictional defect which renders the action éalésn By Proposed Model Flood Plain Ordinance for New Mexico 
the zoning authority void. Nesbit v. City of Albuquerque, Municipalities," see 9 Nat. Resources J. 629 (1969). 
1977-NMSC-107, 91 N.M. 455, 575 P.2d 1340. For comment, "Statutory Notice in Zoning Actions: Nes- 

Substantial compliance with statutory notice bit v. City of Albuquerque," see 10 N.M.L. Rev. 177 (1979- 
provisions required. — Although some courts have held 80). ’ , 
that even a minor defect in notice, eg., 19-day notice in- For annual survey of New Mexico law relating to prop- 
stead of 20-day, will invalidate an action taken by the zon- erty, see 13 N.M.L. Rev, 485 (1983). : 
ing authority, New Mexico does not take such a strict view. _ Am. Jur, 2d, A.L.R. and C.J.S. references. — Valid- 
Nesbit v. City of Albuquerque, 1977-NMSC-107, 91 N.M. ity and construction of statutory notice requirements pre- 
455, 575 P.2d 1340. requisite to adoption or amendment of zoning ordinance 

Purpose of section. — In New Mexico, substantial or regulation, 96 A.L.R.2d 449. aa 
compliance with the statutory notice provisions would Disqualification for bias or interest of administrative of- 
satisfy the purpose of this section, but where substantial ficer sitting in zoning proceeding, 10 A.L.R.3d 694, 
compliance with mandatory publication requirements is _Enforcement of zoning regulation as affected by other 
not met, the action of the zoning authority is invalid. Nes- violations, 4 A.L.R.4th 462. 0 
bit v. City of Albuquerque, 1977-NMSC-107, 91 N.M. 455, Zoning: validity and construction of provisions of zon- 
575 P.2d 1340. ing statute or ordinance regarding protest by neighboring 

Determination of adequate notice. — In order to property owners, 7 A.L.R.4th 732. 


meet the statutory requirement of adequate notice, it 


3-21-7. Appointment of a zoning commission; duties; preliminary report 
| and hearing. 


The zoning authority, within its jurisdiction, may: 

A. act as a zoning commission; | 

B. designate the planning commission to act as a zoning commission; or 

C. appoint a zoning commission, which shall recommend the boundaries of the various original 
districts and the regulations necessary to enforce the zoning restrictions. The zoning commission 
shall make a preliminary report and hold a hearing on the preliminary report before the report is 
submitted to the zoning authority for action. 


History: 1953 Comp., § 14-20-5, enacted by Laws ANNOTATIONS 


eae ial Law reviews. — For note, "County Regulation of Land 


Use and Development," see 9 Nat. Resources J, 266 (1969). 
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- §8-21-8. Appeals to zoning authority; grounds; stay of proceedings. 


A. The zoning authority shall provide by resolution the procedure to be followed in sR OHA 
appeals allowed by this.section. 

B. Any aggrieved person or any officer, department, board or bibveati of the zoning authority 
affected by a decision of an administrative officer, commission or committee in the enforcement of 
Sections 3-21-1 through 3-21-14 NMSA 1978 or ordinance, resolution, rule or regulation adopted 
pursuant to these sections may appeal to the zoning authority. An appeal shall stay. all proceed- 
ings in furtherance of the action appealed unless the officer, commission or committee from whom 
the appeal is taken certifies that. by reason of facts stated in the certificate, a stay would cause 
imminent peril of life or property. Upon certification, the proceedings shall not be stayed except by 
order of district court after notice to the official, commission or committee from whom the ABUSE 
is taken and on due cause shown. 

C. When an appeal alleges that there is error in any order, requirement, decision or determitiar 
tion by an administrative official, commission or committee in the enforcement of Sections 3-21-1 
through 3-21-14 NMSA 1978 or any ordinance, resolution, rule.or regulation adopted pureabe to 
these sections, the zoning authority by a majority vote of all its members may: 

(1) authorize; in appropriate cases and subject to appropriate conditions and japan 
variances or special exceptions from the terms of the zoning ordinance or resolution: ) 
(a) that are not contrary to the public interest; os 
(b) where, owing to special conditions, a literal enforcement of the zoning Re 
will result in unnecessary hardship; 
(c) so that the spirit of the zoning ordinance is observed ant substantial justice done; 
and 
(d) so that the goals and policies of the barriehalt ree plan are implemented; or. 
(2) in conformity with Sections 3-21-1 through 3-21-14 NMSA 1978: | 
(a) reverse any order, requirement, decision or determination of an’ administrative 
official, commission or committee; 
(b) decide in favor of the appellant; or 
(c) make any change in any order, requirement, decision or determination of @ an ad- 
ministrative official, commission or committee. 


History: 1953 Comp., § 14-20-6, enacted by Laws standing to appeal. Webb v. Fox,-1987-NMCA-050, 105 
1965, ch, 300; 1979, ch. 256, § 1; 1983, ch. 160, § 1; 2008, N.M. 723, 737 P.2d 82. 


ch, 64, § 1. Zoning commission's denial of rezoning peti: 
Cross references. — For procedures governing ad- tion constituted a "decision" for purposes of appeal to 
ministrative appeals to the district court, see Rule 1-074 the city commission. Corondoni v,. City of Albuquerque, 
NMRA. 1963-NMSC-146, 72 N.M. 422, 384 P.2d 691. 
For scope of review of the district court, see Zamora v. Availability of injunctive relief. — Injunctive relief 
Vill. of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 (1995). is not available to appeal a zoning decision when there is 
The 2008 amendment, effective May 14,2008, in Sub-. » an adequate remedy at law, such as the:method provided 
section C(1), authorized special exceptions during appeals for appealing a zoning decision under Subsection B of this 
and added Subsection C(1)(d), section and 3-21-9A NMSA’ 1978. State ex rel. Baxter v. 
Egolf, 1988-NMCA-047, 107 N.M. 315, 757 P.2d 371. 
ANNOTATIONS Special exceptions are part of comprehensive 
Due process. — Administrative hearings in zoning plan. — A county ordinance which among other things 


cases are quasi judicial hearings in which the. adminis- establishes certain limited special exceptions is an inte- 
trative body must adhere to such requisite procedural gral part of the plan required under 3-21-5 NMSA 1978, 
protections as the particular situation demands. At a and the main objectives of requiring that a special permit 
minimum, witnesses must be sworn and subject to cross- be obtained before a use of land is commenced are, to pro- 
examination. State ex rel. Battershell v, City of Albuquer- tect adjoining property and to insure the orderly and ef- 
que, 1989-NMCA-045, 108 N.M. 658, 777 P.2d 386. ficient development of the community. Burroughs v. Board 

"Aggrieved person" defined, — To be aggrieved, a of Cnty. Comm'rs, 1975-NMSC-051, 88 N.M. 308, 540 P.2d 


party must have a personal or pecuniary interest or prop- 233. , . 

erty right adversely affected by the judgment. The party's "Special exception," "special permit" and "use per- 

interest must be an immediate, pecuniary and substan- mitted subject to administrative approval" are qual- 

tial consequence of the judgment, not merely nominal or itatively the same, each involving the use which is per- 

remote. Webb v. Fox, 1987-NMCA-050, 105 N.M. 723, 737 mitted rather than proscribed by the zoning regulations. 

P2d 82. Burroughs v. Board of Cnty. Comm'rs, 1975-NMSC-051, 
A zoning applicant who possesses a recognizable right 88 N.M, 803, 540 P.2d 233. 


Exceptions and variances distinguished. — Ex- 


or interest in the property is an aggrieved person with ; ¢ 
eo Fd ae P ceptions may be treated as a legislative process or the 
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exercise of a legislative function, the conditions for which 
must be found in the zoning ordinance and may not be 
varied, while variances may be treated as an exercise of 
the judicial function, whereby literal enforcement of or- 
dinances may be disregarded.'A variance is authority 
extended to the owner to use his property in a manner 
forbidden by the zoning enactment, while an exception al- 
lows him to put his property to a use which the enactment 
expressly permits. While exceptions are allowable to serve 
the general good and welfare rather than individual inter- 
ests merely, a variance is a relaxation of an ordinance to 
alleviate conditions peculiar to particular property. Bur- 
roughs v. Board of Cnty. Comm'rs, 1975-NMSC-051, 88 
N.M. 308, 540 P.2d 233. 

A city council has broad statutory authority to 
grant a variance. Downtown Neighborhoods Ass'n v. 
City of Albuquerque, 1989- NMCA-091,.109 N.M., 186, 783 
P.2d 962. 

"Unnecessary hardship", which has been given spe- 
cial meaning by courts considering a zoning authority's 
power to grant a variance, ordinarily refers to cireum- 
stances in which no reasonable use can otherwise be made 
of the land. The exact showing necessary to prove unnec- 
essary hardship varies from case to case,:and.a city coun- 
cil must make the initial determination by considering all 
of the relevant circumstances. However, it is clear that a 
showing that the owner might receive a greater profit if 
the variance is granted is not sufficient justification in it- 
self for a variance. Downtown Neighborhoods Ass'n v, City 
ae coer 1989-NMCA-091, 109:N:M..186, 88 P.2d 
962. 

Historical designation does ete create unneces- 
sary hardship. :— Designation of a house:as historically 
significant does’not in and of:itself answer the ultimate 
question of unnecessary hardship. Downtown Neighbor- 
hoods Ass'n v, City of Albuquerque, ee 091, 109 
N.M: 186, 783 P.2d 962. 

Cities have power to impose iematialile ‘condi- 
tions on variances. Singleterry v. City. of Albuquerque, 
1981-NMSC-037; 96 N.M. 468, 632 P.2d 345. 

Ordinance may be more restrictive. — Although 
the statutory requirements for ‘authorizing ‘variances 
listed in Subsection C are less restrictive than those under 
the'ordinance, no preemption occurs unless the ordinance 
requirements conflict with the statute, Gould v, Santa Fe 
County, 2001-NMCA-107, 131 N.M. 405, 37 P.3d 122. 
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Cities may require violation of restrictive cov- 
enant. — In its power to attach reasonable conditions 
to grants of variances, a zoning authority may require 
a landowner to fulfill a condition which would violate a 
restrictive covenant. Singleterry v. City of Albuquerque, 
1981-NMSC-037, 96 N.M. 468, 632 P.2d 345. 

Authority of air quality control board to is- 
sue special use permits. — There can be no doubt of 
a county air quality control board's authority to enter- 
tain applications for special use permits, and to issue 
or withhold them after consideration. McCabe v. Hawk, 
1982-NMCA-039, 97 N.M.' 622, 642 P.2d 608, cert. denied, 
98 N.M. 50, 644 P.2d 1039. 

Authorizing overnight campground in agricul- 
tural zone held improper, — The granting of a spe- 
cial use permit to landowner by the county commission- 
ers, authorizing the construction and maintenance of an 
overnight campground in an A-2 rural agricultural zone, 
was an improper exercise of power, since such a use was 
not permitted under the ordinance passed pursuant to 
this section, and the commissioners had no authority un- 
der; the specific provisions of the ordinance to issue this 
special use permit. Burroughs v. Board of Cnty. Comm'rs, 
1975-NMSC-051, 88 N.M. 303, 540 P.2d 233. 

Overnight campgrounds not included in trailer 
court. — Where a county ordinance passed pursuant 
to this section authorizes special use permits for trailer 
courts, the supreme court could not discern an intention 


- in the ordinance to include overnight campgrounds in the 


category of "trailer court." Burroughs v. Board of Cnty. 
Comm'rs, 1975-NMSC-051, 88 N.M. 803, 540 P.2d 233. 

Law reviews. — For note, "County Regulation of Land 
Use and Development," see 9 Nat. Resources J. 266 (1969). 

For annual survey of New Mexico law relating to ad- 
ministrative law, see 138 N.M.L. Rev. 285 (1988), 

For annual survey of New Mexico law relating to prop- 
erty, see 13 N.M:L. Rev. 435 (1983), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Cross- 
examination: right to cross-examination of witnesses in 
hearings before administrative zoning authorities, 27 
A.L.R.3d 1304. 

Zoning: validity and construction of provisions of zon- 
ing statute or ordinance regarding protest by neighboring 
property owners, 7 A.L.R.4th 732. 

Standing of civic or property owners' association to 
challenge zoning board decision (as aggrieved party), 8 
A.L.R.4th 1087. 


A person aggrieved by.a decision of the zoning authority or any officer, department, board or 
bureau of the zoning authority may appeal the decision pursuant to the provisions of Section 39- 


3-1.1 NMSA 1978. 


| History: 1953 Comp., § 14-20-7, enacted by Laws 
1965, ch. 300; 1998, ch. 55, § 7; 1999, ch. 265, § 7. 

Cross references. — For procedures governing ad- 
ministrative appeals to the district court, see Rule 1-074 
NMRA: 

The 1998. amendment, penises Santomber 1, 1998, 
rewrote this section to the extent that a detailed compari- 
son is impracticable. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12-8A- 1", 


ANNOTATIONS 


AppGalablé decision. — A county land use authority's 
decision granting an application for a special use permit, 
subject to certain specified conditions, and the district 
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court's affirmance of the decision were final: orders for 
purposes of appeal. West Gun Club Neighborhood Ass'n 
v, Extraterritorial Land Use Authority, 2001-NMCA-013, 
130 N.M. 195, 22 P.3d 220, cert. denied, 1380 N.M. 558, 28 
P.3d 1099 (2001), 

Zoning commission's denial of rezoning petition 
constituted a "decision" for purposes of appeal to the 
city commission; consequently, the district court had juris- 
diction to review by certiorari the denial of rezoning peti- 
tion by city commission sitting for the purpose of hearing 
and deciding appeals. Corondoni v. City of Albuquerque, 
1963-NMSC-146, 72 N.M, 422, 384 P.2d 691. 

Challenge of decision of neighboring city. — A 
town had standing as a "person aggrieved" to challenge 
the zoning decision of a neighboring city. Town of Mesilla 
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v. City of Las Cruces, 1995-NMCA-058, 120'N.M. 69, 898 
P.2d 121. 

Citizens group not organized when decision ren- 
dered not "person aggrieved". 
which was not duly organized at the time a decision grant- 
ing a special use permit was rendered was not a "person 
aggrieved" by the decision, Citizens for Los Alamos, Inc, 
v. Incorporated Cnty. of Los Alamos,'1986-NMSC-063, 104 
N.M. 571, 725 P.2d 250. 

Applicant for variance iatamsentichia party. — Un- 
der this section and Rule 1-065 D(2) NMRA, where the 
party bringing the appeal seeks to overturn a decision 
authorizing a zoning variance, the applicant for the vari- 
ance is an indispensable or necessary party. State ex rel. 
Sweet v. Village of Jemez Springs, Inc., 1992-NMCA-085, 
114 N.M. 297, 837 P.2d 1380. 

Indispensable party added after expiration of fil- 
ing deadline. — Where an indispensable or necessary 
party is subject to service of process and is otherwise 
capable of being joined as a party to a proceeding under 
this section challenging the issuance of a zoning variance, 
the district court has jurisdiction to add such party to 
the proceeding after the time to file the petition has ex- 
pired. State ex rel. Sweet v. Village of Jemez Springs, Inc., 
1992-NMCA-085, 114 N.M. 297, 837 P.2d 1380. 


as used in 
Subsection A only requires filing with the clerk of the 
court. Butcher v. City of Albuquerque, 1980-NMSC-127, 95 
N.M. 242, 620 P.2d 1267 (decided under prior law). 

Petition need not be personally presented to dis- 
trict judge within the 30-day period to comply with this 
section. Butcher v. City of Albuquerque, 1980-NMSC-127, 
95 N.M. 242, 620 P.2d 1267. 

Once petition filed, district court must either dis- 
miss or issue certiorari. — Once a petition is filed with 
the district court, it becomes incumbent upon that court to 
either dismiss the matter or to issue a writ of certiorari. 
Mitchell v. City of Santa Fe, 1983-NMSC-031, 99 N.M. 505, 
660 P.2d 595. 

Judicial review may be obtained by both peti- 
tions for review and certiorari. — This section does 
not restrict an appellant to seeking a writ of certiorari as 
the only appropriate procedure for obtaining judicial re- 
‘view, but gives the district court jurisdiction to hear both 
petitions for review and writs of certiorari, Mitchell v. City 
of Santa Fe, 1983-NMSC-031, 99 N.M. 505, 660 P.2d 595 
(decided under prior law). 

Availability of injunctive relief. — Injunctive relief 
is not available to appeal a zoning decision when there is 
an adequate remedy at law, such as the method provided 
for appealing a zoning decision under Subsection A of this 
section and 3-21-8B NMSA 1978, State ex rel, Baxter v. 
Egolf, 1988-NMCA-047, 107 N.M, 315, 757 P.2d 371 (de- 
cided under prior law). 

Standard for judicial review. — After the enactment 
of 39-3-1.1 NMSA 1978, the standard of review for the 
court of appeals upon the review of a district court deci- 
sion of an appeal from an administrative agency is based 
upon the criteria for a writ of certiorari as outlined in Rule 
12-505 NMRA, and no longer may the court of appeals 
review the district court decision under the administra- 
tive standard. C.-T. Dev,, LLC v. Board of Cnty. i ae rs, 
2001-NMCA-069, 130.N. M. 775, 32 P.3d 784. 

The questions to be answered by a district court in re- 
viewing the decisions of a zoning authority are questions 
of law, restricted to whether the administrative body 
acted fraudulently, arbitrarily or capriciously, whether the 
order was supported by substantial evidence and, gener- 
ally, whether the action of the administrative body was 
within the scope of its authority; the district court may 
not substitute its judgment for that of the administrative 
body. Singleterry v. City of Albuquerque, 1981-NMSC-037, 
96 N.M. 468, 632 P.2d 345. 
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Judicial review of a zoning authority's decision is lim- 
ited to questions of law. By statute; the district court 
must determine initially whether the decision is illegal, 
in whole or in part, and an appellate court conducts the 
same review as the district court. That determination 
depends upon whether the zoning authority acts fraudu- 
lently, arbitrarily, or capriciously; whether the decision 
is supported by substantial evidence; and whether the 
zoning authority acted within the scope of its authority, 
Downtown Neighborhoods. Ass'n v. City of Albuquerque, 
1989-NMCA-091, 109 N.M.:186, 783 P.2d 962. 

In New Mexico, zoning decisions involving the applica- 
tion of a general rule to a specific property are not legis- 
lative acts; rather, they are deemed to be quasi-judicial 
in nature. Because the zoning actions are quasi-judicial, 
the administrative standard of review is applied? The de- 
cision is affirmed if it is supported by:the applicable law 
and by substantial evidence in the record as a whole. West 
Old Town Neighborhood Ass'n. v, City of Albuquerque, 
1996-NMCA-107, 122 N.M. 495, 927 P.2d 529, overruled 
on other grounds by C.F-T. Dev., LLC v. Board of Cnty. 
Comm'rs, 2001-NMCA-069, 130 N.M.775, 32 P.3d 784 (de- 
cided under prior law). 

Constitutionality of section. — To the extent that 
this section’ purports to allow the district court to zone 
land, it'is void as an unconstitutional delegation of power 
to the judiciary, contravening N.M. Const., art. III, § 1. Coe 
v. City of Albuquerque, 1966-NMSC-196, 76 N.M. 771, 418 
P.2d 545 (decided under prior law). i 
The 
district court is not permitted to overturn a rejection of 
a petition for a zoning change and then order the city to 
rezone; such an order violates constitutional separation of 
powers, since zoning is a legislative activity. Hart v. City 
of Albuquerque, 1999-NMCA-043, 126 °N.M. 366, 975 P.2d 
366. 

Collateral attack held permissible. — Since this sec- 
tion does not present the exclusive method for attacking 
invalid ordinances, the supreme court held that a collat- 
eral attack upon an ordinance which was void in the sense 
that the legislative body had no constitutional or statu- 
tory power to pass it or because the ordinance was never 
legally enacted was permissible. Dale J. Bellamah Corp. v. 
City of Santa Fe, 1975-NMSC-045, 88 N.M. 288, 540 P.2d 
218; Mechem v. City of Santa Fe, 1981-NMSC-104, 96 N.M. 
668, 634 P.2d 690, 

Presumption of correctness of original zoning. — 
Absent a showing that the original zoning was mistakenly 
listed as a different zone than that intended due to cleri- 
cal error, oversight or misapprehension of the facts, the 
original zoning is deemed to be correct. Davis v. City of 
Albuquerque, 1982-NMSC-070, 98 N.M. 319, 648 P.2d 777, 

Zoning authority's decision upheld. — Zoning au- 
thority's decision was within the scope of its authority, 
supported by substantial evidence, and reasonable, Hyde 
v. Taos Municipal-County Zoning Auth., 1991-NMCA-114, 
113 N.M. 29, 822 P.2d 126. 

Thirty-days' requirement of Subsection A will 
be strictly interpreted. Bolin v. City of Portales, 
1976-NMSC-020, 89 N.M. 192, 548 P.2d 1210 (decided un- 
der prior law). 

Tolling of time to appeal. — Where the developer 
sought review in federal court of the municipality's denial 
of the developer's preliminary plat within twenty-eight 
days after the municipality issued its final decision; while 
the developer's federal action was pending, the municipal- 
ity filed an action in state district court to quiet title to 
the land; and after the federal court dismissed the federal 
action, the developer timely filed a counterclaim against 
the municipality in the state district court action to re- 
view the municipality's action denying the preliminary 
plat, the federal action tolled the limitations period to ap- 
peal and the developer's appeal for review in state district 
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court was timely. City of Rio Rancho v. Amrep Sw., Inc., 
2011-NMSC-037, 260: P.3d.414, aff'g in part and rev'g in 
part, 2010-NMCA-075, 148 N.M. 542, 238 P.3d 911. 

Thirty-day time limit to appeal not extended by 
civil rules. — Rule 1-015C, governing the relation back 
of amended pleadings, cannot be construed to extend the 
30-day time limit of this section for appeal from a deci- 
sion of the zoning authority. Citizens for Los Alamos, Inc. 
v. Incorporated Cnty. of Los Alamos, 1986-NMSC-063, 104 
N.M. 571, 725 P.2d 250 (decided under prior law). : 

Triggering date for 30-day period. — The date from 
which a city council's decision triggers the 30-day period 
under this section is the date of the council's final deci- 
sion, the date the zoning ordinance or plan is passed. 
Ramirez v. City of Santa Fe, 19938-NMCA-049, 115 N.M. 
417, 852 P.2d 690 (decided under prior law). 

Petition filed too late. — An ordinance of the board 
of county commissioners changing the zoning of a cer- 
tain tract from A-1 to M-1 became final on the date it was 
passed, adopted, approved and signed by the board, as re- 
flected in the unchallenged return to petitioner's petition 
for a writ of certiorari, and not on the date some six weeks 
later when the board approved the minutes of the former 
meeting; the minutes were only a record of the actions 
taken. Therefore, petitioners who filed their petition for a 
writ of certiorari under this section on June 4 filed too late 
where according to the copy of the ordinance filed with the 
return to the writ the board of county commissioner's zon- 
ing decision was made on April 16, despite the fact that 
the board did not approve until May 21 the minutes of 
the meeting of April 16, Serna v. Board of Cnty; Comm'rs, 
1975-NMSC-049, 88 N.M. 282, 540 P.2d 212 (decided un- 
der prior law). 

Review is limited to the record presented. Peace 
Found., Inc, v. City of Albuquerque, 1966-NMSC-195, 76 
N.M. 757, 418 P.2d 535. 

Since portions of the record were not available 
to be certified to the court, the court accordingly took 
proof in connection with such omissions as per the proce- 
dure for review as set forth in this section. Krutzner Corp. 
v. City of Las Vegas, 1970-NMSC-052, 81'N.M. 359, 467 
P.2d 25 (decided under prior law). 
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Rules for construing zoning ordinances, — In con- 
struing municipal or county zoning ordinances, the same 
rules of construction are used as when construing stat- 
utes of the legislature. One of these rules of construction 
is to interpret the statute or ordinance to mean what the 
legislature intended it. to mean, and to accomplish the 
ends sought to be accomplished by it. Another rule of con- 
struction is that the entire act or ordinance is to be read 
as a whole and each part construed in connection with ev- 
ery other part so as to produce a harmonious whole, Still 
another rule is that the court will not read into a statute 
or ordinance language which is not there, particularly if 
it makes sense as written. Burroughs v, Board of Cnty. 
Comm'rs, 1975-NMSO-051, 88 N.M. 303,540 P.2d 233. 

Showing required to rezone to more restrictive 
zoning. — In comprehensive rezonings, where the zon- 
ing of extensive geographic areas is changed by zoning 
authorities after full public consideration, anyone seeking 
to rezone property to a more restrictive zoning must show 
that either there was a mistake in the original zoning or 
that a substantial change has occurred in the character of 
the neighborhood since the original zoning to such an ex- 


,tent that.the reclassification or change ought to be made. 


Davis v. City of Albuquerque, 1982-NMSC-070, 98 N.M. 
319, 648 P.2d 777, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Stand- 
ing of lot owner to challenge validity or-regularity of 
zoning changes dealing with neighboring property, 37 
A.L.R.2d 1143, 

Right to intervene in court review of zoning proceeding, 
46.A.L.R.2d 1059, 

Motive of members of municipal authority approving or 
adopting zoning regulation, inquiry, upon review, into, 71 
A.L:R.2d 568. 

New application: zoning board's grant of new applica- 
tion for zoning change, variance or special exception after 
denial of previous application covering same property or 
part thereof, 52 A‘L.R.3d 494. 

Standing of civic or property owners’ association to 
challenge zoning board decision (as aggrieved party), 8 
A.L.R.4th 1087. 

Standing of zoning board of appeals or similar board to 
appeal reversal of its decision, 138 A.L.R.4th 1130, 


A. Sections 3-21-1 through 3- 21-14 NMSA 1978, and any ordinance adopted pursuant to these 
sections, shall be enforced, by the zoning authority having jurisdiction, as municipal’ ordinances 


are enforced. 


B. In addition, if any building or eve is erected, constructed, reconstructed, altered, re- 
paired, converted or maintained, or any building, structure or land is used.in violation of Sec- 
tions 3-21-1 through 3-21-14 NMSA 1978, or any ordinance adopted pursuant to these sections, 
the zoning authority may institute any appropriate action or proceedings to: 

(1) prevent such unlawful erection, construction, reconstruction, alteration, repair, conver- 


sion, maintenance or use; 


(2) restrain, correct or abate the violation; 


(8) prevent the occupancy of such building, structure or land; or 
(4) prevent any illegal act, conduct, business or use in or about:such premises. 
C. The ordinances, rules and regulations together with the officially adopted or district zon- 
ing map of the county or municipal zoning authority shall be filed in the respective offices of the 
county clerk or municipal clerk and shall be available for examination by any citizen. 


History: 1953 Comp., § 14-20-8, enacted by Laws 
1965, ch. 300. 


/ 


ANNOTATIONS 


Enforcement not limited. — Section 31-21-10 NMSA 
1978 does not support a narrow construction that the 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


3-21-11 MUNICIPALITIES 3-21-12 


legislature only intended Subsection B of this section to This section gives authority for enforcement of 
provide for injunction or abatement actions in court, as op- zoning ordinances only to zoning authority, and 
posed to administrative action. Cerrillos Gravel Products, therefore, is an exception to the right of citizens to file 
Ine. v, Santa Fe Bd. of Cnty. Comm'rs, 2005-NMSC-023, complaints for violations of city ordinances. City of Santa 
138 N.M. 126, 117 P.3d 932: . Fe v. Baker, 1980-NMCA-169, 95 N.M. 238, 620 P.2d 892. 
No authority under zoning ordinance to revoke Law reviews. — For note, "County Regulation of Land 
permit. — The board of county commissioners had no au- Use and Development," see 9 Nat. Resources J. 266 (1969). 
thority under a local zoning ordinance to revoke a special For article, "Existing Legislation and Proposed Model 
use permit granted to petitioner for the life of the use even Flood Plain Ordinance for New. Mexico Municipalities," 
though petitioner had violated local zoning ordinances in see 9 Nat. Resources J. 629 (1969). 
his use of the property. State ex rel. Vaughn v. Bernalillo Am. Jur, 2d, A.L.R. and C.J.S. references. — Viola- 
Cnty. Bd. of Cnty. Comm'rs, 1991-NMCA-151, 113 N.M: tion of zoning ordinance or regulation as affecting or cre- 
347, 825 P.2d 1257. ating liability for injuries or death, 31 A.L.R.2d 1469. 
Village had standing to enforce reasonable re- Remedies to compel municipal officials to enforce zon- 
strictions imposed as a condition of subdivision approval ing regulations, 35 A.L.R.2d 1135. 
for a cluster housing development. Village of Los Ranchos Enforcement of zoning regulation as affected by other 
de Albuquerque v. Shiveley, 1989-NMCA-095, 110 N.M. 15, violations, 4 A.L:R.4th 462. 
791 P.2d 466, cert. denied, 109 N.M. 704; 789 P2d 1271 Construction of new building or structure on premises 
(1990), devoted to nonconforming use as violation of zoning ordi- 


nance, 10 A.L.R.4th 1122. 


3-21-11. Conflicts between zoning regulations and other statutes and 
ordinances. 


If any other statute or regulation or other local ordinance, resolution or regulation adopted un- 
der authority of Sections 3-21-1 through 3-21-14 NMSA 1978 is applicable to the same premises, 
the provision shall govern which requires: 

A. the greater width or size of yards, courts or other open spaces; 

B. the lower height of building or a less number of stories; 

C. the greater percentage of lot or land to be left unoccupied; 

D. or imposes, other higher standards. 


History: 1953 Comp., § 14-20-9, enacted by Laws This section does not provide counties with ex- 


1965, ch. 300. press authority to zone on state land. County of 
Cross references. — For conflicts with Scenic High- Santa Fe v. Milagro Wireless, LLC, 2001-NMCA-070, 130 
way Zoning Act, see 67-13-14 NMSA 1978. N.M. 771, 32 P.3d 214. 
Law reviews. — For note, "County Regulation of Land 
ANNOTATIONS Use and Development," see 9 ‘Nat. Resources J. 266 (1969). 
Master plan. — A master plan is not a zoning docu- _ Am. Jur, 2d, A.L.R. and C.J.S. references, — Valid- 
ment within the meaning of Section 3-21-11 NMSA 1978 ity of zoning or dinances prohibiting or regulating outside 
and does not supercede less restrictive provisions in a storage of house trailers, motor homes, campers, vans and 
zoning ordinance. West Bluff Neighborhood Ass'n v. City the like in residential neighborhoods, 95 A.L.R.3d 378. 
of Albuquerque, 2002-NMCA-075, 132 N.M. 433, 50 P.3d _Enforcement of zoning regulation as affected by other 
182, rev'd on other grounds, Rio Grande Chapter of Sierra violations, 4 A.L.R.4th AG2Sit) im Lan 
Club v. NM. Mining Comm'n, 2003-NMSC-005, 133 N.M. Zoning regulation of intoxicating liquor as pre-empted 
97, 61 P.3d 806. by state law, 65 A.L.R.4th 555. 


3-21-12. County zoning authority; authority to contract. 


A county zoning authority may contract for staff assistance and the service of another body if 
the other body is a: 

A. state agency; 

B. federal agency; 

C. private planning agency; or 

D. planning or zoning commission of a municipality within the county. 


History: 1953 Comp., § 14-20-10, enacted by Laws ANNOTATIONS 


1965, ch. 300. 
- Am. Jur. 2d, ALL.R. and C.J.S. references. — En- 
forcement of zoning regulation as affected by other viola- 
tions, 4 A.L.R.4th 462. 
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3-21-13 ZONING REGULATIONS 3-21-14 


3-21-13. Zoning enforcement by counties. 


A. Counties having authority to regulate building and zoning under Sections 3-21-1 through 
3-21-14 NMSA 1978, may enact ordinances to carry out that authority the same as a municipal- 
ity, except where inconsistent with statutory or constitutional limitations placed on counties. ‘The 
_ ordinances are effective only within the zoning jurisdiction of the county. 

B, County ordinances enacted under this section may be enforced by prosecution in the district 
court of the county. Penalties for violations of these ordinances shall not exceed a fine of three hun- 
dred dollars ($300) or imprisonment for ninety days, or both, 

C. The district attorney and sheriff shall enforce these ordinances. 


History: 1953 Comp., § 14-20-11, enacted by Laws v. Santa Fe Bd. of Cnty. Comm'rs, 2005-NMSC-023, 138 
1965, ch. 300. N.M. 126, 117 P.3d 932. 
County having proper zoning ordinances may 


ANNOTATIONS pass ordinances requiring, building permits in ar- 
Enforcement not limited. — By using "may" instead eas outside of municipalities. 1969 Op. Att'y Gen. 
of "shall" in Subsection B of Section 3-21-13 NMSA 1978, No, 69-74. : ‘ d 
the legislature indicated that it was being permissive, Law reviews. — For note, "County Regulation of Land 
granting a county discretionary authority to enforce viola- Use and Development, see 9 Nat. Resources J. 266 (1969). 
tions of ordinances by quasi-criminal prosecution subject For article, "Existing Legislation and Proposed Model 
to fines and imprisonment. Cerrillos Gravel Products, Inc. Flood Plain Ordinance for New Mexico Municipalities, 
v. Santa Fe Bd. of Cnty, Comm'rs, 2005-NMSC-023, 138 see 9 Nat. Resources J. 629 (1969). 
N.M. 126, 117 P.3d 932. Am. Jur. 2d, A.L.R. and C.J.S. references. — En- 
This section does not provide sole remedy for viola- forcement of zoning regulation as affected by other viola- 


tions of county ordinances. Cerrillos Gravel Products, Inc. tions, 4 A.L.R.4th 462, 


3-21-14. Adoption of county zoning ordinances. 


A. Ordinances authorized under Section 3-21-13 NMSA 1978 may be proposed by any member 
of the board of county commissioners but shall not be submitted to the board for final passage 
until after publication. 

B. A majority of the board members may order publication of the title and a general summary 
of a proposed ordinance in a newspaper of general circulation in the county at least once a week for 
two consecutive weeks prior to the date of the meeting of the board at which the ordinance is to be 
submitted for final passage. The date of the meeting shall be included in the published notice. The 
style and form of the ordinance shall be determined by the board. 

C. A proposed ordinance shall be passed only by a majority vote of all the members of the board 
of county commissioners, and an existing ordinance shall be repealed by the same vote. 

D. The original copy of the ordinance together with the proof of publication and supporting maps 
shall be filed in a book kept for that purpose and authenticated by the signature of the county clerk. 
The county clerk shall keep the book together with supporting maps in his office. The title and a gen- 
eral summary of the ordinance shall be published in a newspaper of general circulation in the county 
once each week for two consecutive weeks, the last date of publication being not less than fifteen nor 
more than thirty days prior to the effective date of the ordinance. No ordinance shall take effect until 
at least fifteen days after the last date of publication. It is a sufficient defense to any prosecution for 
violation of an ordinance to show that no publication was made. Copies of the proposed ordinance 
shall be made available to interested persons during normal and regular business hours of the county 
clerk upon request and payment of a reasonable charge, beginning with the date of publication and 
continuing to the date of consideration by the board of county commissioners. 

E. Whenever the book of ordinances is introduced as evidence, the Rules of Civil Procedure 
shall govern. 


History: 1953 Comp., § 14-20-12, enacted by Laws zoning ordinance because it did not publish a proposed or- 
1965, ch. 300; 1981, ch. 218, § 1. dinance as required by Subsections A and B of this section 
and did not publish the text of the ordinance as required 

ANNOTATIONS by Subsection D of this section. Hopper v. Board of Cnty. 


Comm'rs, 1973-NMCA-005, 84 N.M, 604, 506 P.2d 348, 


Failure to publish as required invalidated ordi- cert, denied, 84 N.M. 592, 506 P.2d 336, 


nance. — Since provisions respecting the publication of 
ordinances were mandatory, county failed to adopt a valid 
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8-21-15 


"General summary" requirements. — The "general 
summary" required by Subsection B need only inform the 
public generally, without specific conditions or any par- 
ticular detail; it is incumbent upon the public to exercise 
diligence to apprehend what might be included in the ordi- 
nance and to take appropriate action to educate itself Miles 
v. Board of Cnty, Comm'rs, 1998-NMCA-118, 125 N.M. 608, 
964 P.2d 169, cert. denied, 126 N.M. 107, 967 P.2d 447. 

Applicability of notice provisions. — The appro- 
priate notice for a new, comprehensive zoning ordinance 
that distributes its impact over an entire community is 
notice by publication, as set forth in this section, rather 
than the individualized notice set forth in 3-21-6 NMSA 
1978. Miles v. Board of Cnty. Comm'rs, 1998-NMCA-118, 
125 N.M. 608, 964 P.2d 169, cert. denied, 126 N.M, 107, 
967 P.2d 447, 


MUNICIPALITIES 


3-21-18 


Subsection C expressly denies exercise of zoning 


power by referendum; a county is precluded from claim- 


ing the power to zone by referendum because Subsection 
C expressly provides for zoning by representative bodies. 
Westgate Families v. County Clerk, 1983-NMSC-061, 100 
N.M. 146, 667 P.2d 453. 

Zoning of private land previously federally held. 
— A county may not adopt a comprehensive zoning or- 
dinance that specifically excludes federally owned land, 
then later apply the ordinance to private land that was 
federally owned at the time the ordinance was passed; to 
zone such land, the county must comply with the notice 
requirements of 8-21-6 NMSA 1978. Bonito Land & Live- 
stock v. Valencia Cnty. Bd. of Comm'rs, 1998-NMCA-127, 
125 N.M..638, 964 P.2d 199. 


3-21-15. [Special zoning districts;] short title. ag: 
This act [3-21-15 to 3-21-26 NMSA 1978] may be cited as the "Special Zoning District, Act." 


History: 1953 Comp., § 14-20-18, enacted by Laws 
1965, ch. 206, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For Municipal Airport Zoning 
Law, see 3-39-16 to 3-39-26 NMSA 1978, 


ANNOTATIONS 


Law reviews. — For note, "County Regulation of Land 
Use and Development," see 9 Nat. Resources J. 266 (1969). 


3-21-16. Purpose of act. 


For article, "Rural Development Considerations for 
Growth Management," see 43 Nat. Resources J. 781 
(2003). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Zoning: 
what constitutes "incidental" or "accessory" use of prop- 
erty zoned and primarily used for business or commercial 
purposes, 60 A.L.R.4th 907. 

Validity and construction of zoning laws setting mini- 
mum requirements for floorspace or cubic footage inside 
residence, 87 A.L.R.4th 294. 


The purpose of the Special Zoning District Act [3-21-15 to 3-21-26 NMSA 1978] is to promote the 
health, safety, morals and general welfare of persons residing in areas outside the boundary limits 


of incorporated municipalities. 


History: 1953 Comp., § 14-20-14, enacted by Laws 
1965, ch. 206, § 2. 


3-21-17. Definitions. 


ANNOTATIONS 


Law reviews. — For note, "County Regulation of Land 
Use'and Development," see 9 Nat. Resources J. 266 (1969). 


As used in the Special Zoning District Act [3-21-15 to 3-21-26 NMSA 1978]: 
A. "person" includes one or more individuals, partnerships, associations, corporations, the 
state, any political subdivisions of the state and its agencies; 


B. district means special zoning district; 


C. "commission" means zoning commission; 


D. "single family dwelling" means a house which is occupied, as a rule, for permanent resi- 
dence purposes by a person maintaining a household, or two or more persons maintaining a com- 


mon household. 


History: 1953 Comp., § 14-20-15, enacted by Laws 
1965, ch. 206, § 3. 


3-21-18. Special zoning district. 


A special zoning district is created in an area consisting of no more than twenty thousand con- 
tiguous acres that is outside the boundary limits of an incorporated municipality when: 
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3-21-19 ZONING REGULATIONS 3-21-20 


A. there are at least one hundred fifty single family dwellings within the area; 

B. at least fifty-one percent of the registered eleriars residing in the area sign a petition re- 
questing a special zoning district; 

C. the signed petition, along with a plat of the area Winélivded within the district, is filed in the 
office of the county clerk of the county or counties in which the area is situate; and 

D. no general zoning ordinance applying to all areas in the county outside of incorporated mu- 
nicipalities has been adopted by the county or counties in which the area is situate; provided that 
any special zoning district in existence upon the effective date of this 1979 act may continue to ex- 
ist without cost to any county, and any special zoning district created pursuant to this section may 
continue to exist after adoption of a general zoning ordinance applying to all areas in the county 
outside of incorporated municipalities by the county or counties in which the district is situate 
without cost to any county; but no new special zoning districts shall be created in any county after 
the adoption of such general zoning ordinance by such county. 


History: 1953 Comp., § 14-20-16, enacted by Laws the appellate court, based upon the evidence presented in 
1965, ch. 206, § 4; 1979, ch. 334, § 1; 1998, ch. 264, § 1. » the trial court. State ex rel. Huning v. Los Chavez Zoning 
Compiler's notes. — The phrase "this 1979 act" ap- Comm'n, 1982-NMSC-024, 97 N.M. 472, 641 P.2d 503. 
parently refers to Laws 1979, ch. 334, § 1. Annexation by incorporated municipality. — 
~Cross references. — For county and municipal juris- -~ When all or a portion of a special zoning district is an- 
diction over subdivisions, see 3-20-5 NMSA 1978. nexed by an incorporated municipality, the special zoning 
For extraterritorial zoning, see 3-21-3 and 8- 21-4 NMSA district loses all of its zoning jurisdiction over the annexed 
1978. territory to the municipality, 1983 Op. Att'y Gen. No. 83- 
The 1998 amendment, effective June 18, 1993, in- 06. 
serted "consisting of no more than twenty thousand con- By creating a special zoning district, county zon- 
tiguous acres that is" in the introductory language and ing is not thereby nullified. Compliance must be had 
inserted "1979" near the middle of Subsection D. with the regulations of both the county zoning authority 
ANNOTATIONS . at Hat aise zoning commission, 1971 Op. Att'y Gen. 
This section is void as unconstitutional delega- Law reviews. — For note, "County Regulation of Land 


tion of legislative power because there is no standard Use and Development," see 9 Nat. Resources J. 266 (1969). 
to guide private individuals in determining the size or lo- For 1984-88 survey of New Mexico administrative law, 
cation of the district. Deer Mesa Corp. v. Los Tres Valles 19 N.M.L. Rev. 575 (1990). 


Boetind Zoning cbeeG 'n, 1985-NMCA-114, 103 N.M. For article, "Rural Development Considerations for 
675, 719 -Sooely phir pedi prior law). Growth Management," see 43 Nat. Resources'J. 781 (2003). 


Responsibility of determining the validity of the Am. Jur. 2d, A.L.R. and C.J.S. references. — 83 Am. 
signatures on the petition and the number of regis- Jur. 2d Zoning and Planning §§ 4, 10 to 16. 
tered electors in the area rests upon the trial court and Zoning and Land Planning §§ 7, 8, 10. 


3- 21- 19. Zoning commission. | 


A zoning commission consisting of five members shall beelected by the registered electors resid- 
ing within the district in accordance with the provisions of the Local Election Act [Chapter 1, Ar- 
ticle 22 NMSA 1978]. Members of the commission shall be residents of the district, and each shall 
be elected for a term of two years. Any vacancy on the commission shall be filled by the remaining 
members appointing a new member to fill the unexpired term. Members of the commission shall 
serve without compensation: | 


History: 1953 Comp., § 14-20-17, enacted by Laws commissioners; and after "residing within the district", 


1965, ch. 206, § 5; 2018, ch. 79, § 61. added "in accordance with the provisions of the Local 
The 2018 amendment, effective July 1, 2018, provided Election Act", 


that the Local Election Act governs elections for zoning 


3-21-20. Election of members to the commission. 


Election of members to the commission shall be conducted pursuant to the Local Election Act 
[Chapter 1, Article 22 NMSA 1978]. 


History: 1953 Comp., § 14-20-18, enacted by Laws | The 2018 amendment, effective July a 2018, provided 
1965, ch. 206, § 6; 2018, ch. 79, § 62. that the Local Election Act governs elections of members 
to the commission, and completely rewrote the section. 
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3-21-21 MUNICIPALITIES 3-21-23 


ANNOTATIONS to who is a proper party plaintiff and when such party 
f ; may institute an action in quo warranto, as a private rela- 
Quo warranto, — There being no special statutory tor. State ex rel. Huning v. Los Chavez Zoning Comm'n, 


district commissioner or the creation of a special zoning 


method for attacking the validity of the office of a zoning 1982-NMSC-024, 93 N.M. 655, 604 P.2d 121. 
district, quo warranto is appropriate and is dispositive as ha 


8-21-21. Powers of the commission. 


A. The commission shall have power within the district as part of the building and zoning or- 
dinances, regulations and restrictions adopted by it in the manner otherwise provided by law, to 
regulate and restrict: . 

(1) the height, number of stories and size of buildings and other structures; 

(2) the percentage of a lot that may be occupied; 

(83) the size of yards, courts and other open spaces; 

(4) the density of populations; 

(5). the location and use of buildings and structures; and 

(6) the use of lands for trade, industry, residence or other purposes. 

B. The commission shall adopt a comprehensive zoning plan or ordinance for the district that 
includes a master land use plan. 


History: 1953 Comp., § 14-20-19, enacted by Laws the county and adjoining municipal master plan or exceed 
1965, ch, 206, § 7; 1998, ch. 264, § 2. the commission's zoning authority and did not constitute 

The 1993 amendment, effective June 18, 1993, added spot zoning. City of Albuquerque v. Paradise Hills Special 
the present subsection designation A; substituted the Zoning Dist. Comm'n, 1983-NMSC-039, 99 N.M. 630, P.2d 
paragraph designations (1) through (6) for the former 1329. 
designations A through F; in Subsection A, added the lan- Law reviews. — For article, "Rural Development Con- 
guage beginning "as part" and ending "by law"; and added siderations for Growth Management," see 43 Nat. Re- 
Subsection B. sources J. 781 (2003). ; 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Zon- 


ANNOTATIONS ing: residential off-street parking requirements, 71 


Change of zoning. — Zoning amendments adopted by A.L.R.4th 529. ‘ . , ont 
a special zoning district commission which changed the Validity and construction of zoning laws setting mini- 
zoning of two tracts of land from commercial neighbor- mum requirements for floorspace or cubic footage inside 


hood and apartment to commercial did not conflict with residence, 87 A.L.R.4th 294. 


3-21-22. Procedures for regulations or restrictions. 


The procedure for the commission in establishing, amending or repealing the ordinances, regu- 
lations or restrictions provided in the Special Zoning District Act [3-21-15 to 3-21-26 NMSA 1978] 
shall be the same as for the governing body of counties in Sections 3-21-5 through 3-21-8 NMSA 
1978. 


History: 1953 Comp., § 14-20-20, enacted by Laws. ANNOTATIONS 
1965, ch. 206, § 8; 1993, ch. 264, § 3. 

The 1993 amendment, effective June 18, 1993, in- Am. Jur, 2d, A.L.R. and C.J.S. references. — En- 
serted "ordinances" and substituted "3-21-5 through 3- forcement of zoning regulation as affected by other viola- 
21-8 NMSA 1978" for "14-28-10 through 14-28-15 New tions, 4 A.L.R.4th 462. 


Mexico Statutes Annotated, 1953 Compilation". 


3-21-23. Ordinance; penalty; remedies. 


The commission may provide by ordinance for the enforcement of the Special Zoning District Act 
[3-21-15 to 3-21-26 NMSA 1978]. A violation of the Special Zoning District Act, or any ordinance 
made thereunder, is a misdemeanor. If the Special Zoning District Act or any ordinance made 
thereunder is violated, the commission, in addition to other remedies, may institute any appropri- 
ate action or proceeding to prevent, abate or restrain the violation. 


History: 1953 Comp., § 14-20-21, enacted by Laws 
1965, ch. 206, § 9. 
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3-21-24 MANUFACTURED HOUSING AND ZONING 8-21-26 


ANNOTATIONS Am, Jur. 2d, A.L.R. and C.J.S. references. — Valid- 

7 ‘ ity of zoning ordinances prohibiting or regulating outside 

oat poh - cage} or note, County Regulation of Land storage of house trailers, motor homes, campers, vans and 
se and Development," see 9 Nat. Resources J. 266 (1969). the like in residential neighborhoods, 95 A.L.R.3d 378. 


For article, "Existing Legislation and Proposed Model f ; 
Flood Plain Ordinance for New Mexico Municipalities," Lene area sia geal as affected by other 
see 9 Nat. Resources J. 629 (1969). _ »4 ALK, } 


The ordinances enacted under the authority of the Special Zoning District Act [3-21-15 to 3-21- 


26 NMSA 1978] shall be enforced by the district attorney and the sheriff of the sage or counties 
in which the district is situate. 


» 


History: 1953 Comp., § 14-20-22, enacted by Laws ANNOTATIONS 


1965, ch. 206, § 10, + ret 
. a Am, Jur. 2d, A.L.R. and C.J.S. references. — En- 
forcement of zoning ae oe as affected by other viola- 
ero 4 A,L.R.4th 462. i 


3-21-25. Judicial review. 


Any person aggrieved by any regulation, restriction, or ordinance inade by the commission may 
file a claim for relief in the Sonne court. 


; 


History: 1953 Comp., §.14-20-23, enacted by Laws | ANNOTATIONS 


1965, ch. 206, § 11, 
wy . Am. Jur. 2d, A.L.R. and C.J.S. references. — Stand- 
ing of zoning board of appeals or similar board to appeal 
reversal of its decision, 13 A.L.R.4th 1130. 


3-21-26. Costs incurred by zoning commission of special zoning 
district; fees. 


All necessary costs incurred by the zoning commission of a special zoning district in connection 
with official acts performed pursuant to the Special Zoning District Act [3-21-15 to 3-21-26 NMSA 
1978] shall be borne by the parties in interest. Provided, that the commission may by ordinance 
impose reasonable fees upon parties in interest and such fees shall be used to defray the’ costs 
incurred by the commission. 

For purposes of this section, the term. "party in interest" means the person who requests ¢ a vari- 
ance or a change in zoning or who requests the amendment or repeal of any regulation, restriction 
or. Srna ge ACOH pursuant to the Special Zoning District Act. 


History: 1978 Cami} § 8-21-26, enacted by Laws Repeals. — Laws 1979, ch. 334, § 2, repealed former 

1981, ch. 201, § 1. 3-21-26 NMSA 1978, relating to costs incurred by the zon- 
ing commission. 
Manufactured Housing and Zoning 
Sec, ) 3 \ "See. 
3-21A-1. Short title. a 3-21A-6, soared hs covenants and deed restrictions; local 
3-21A-2. Definitions. i “ government restrictions. 
3-21A-3. Manufactured housing; permissible a RED »:8-21A-7, Existing ordinances, 
3-21A-4, Mobile homes; permissible regulations, , losin 3-21A-8, Municipal inspection: program; Peete oared 
3-21A-5. Impermissible Populations. . housing. 
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3-21A-1 MUNICIPALITIES 8-21A-3 


§-21A-1. Short title. 


This act [8-21A-1 to 3-21A-8 NMSA 1978] may be cited as the "Manufactured Housing and Zon- 
ing Act", 


Camps §§ 9 et seq., 21, 25: 83 Am. Jur. 2d Zoning and 
Planning §§ 175, 204 to 213, 215, 220. 

101A CJ.S. Zoning and Land Planning 8§ 48, 58, 62, 
115, 142. 


History: Laws 1987, ch. 196, § 1. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 53A 
Am. Jur. 2d. Mobile Homes, Trailer Parks, and Tourist 


3-21A-2. Definitions. 


As used in the Manufactured Housing and Zoning Act : 

A. "multi-section manufactured home" means a manufactured home or moduldi! home that is 
a single-family dwelling with a heated area of at least thirty-six by twenty-four feet and at least 
eight hundred sixty-four square feet and constructed in a factory to the standards of the United 
States department of housing and urban development, the National Manufactured Housing Con- 
struction and Safety Standards Act of 1974 and the Housing and Urban Development Zone Code 
2 or the Uniform Building Code, as amended to the date of the unit's construction, and installed 
consistent with the Manufactured Housing Act and with the rules made pursuant thereto relating 
to permanent foundations; 

B. "mobile home" means a movable or portable housing structure larger than forty feet in body 
length, eight feet in width or eleven feet in overall height, designed for and occupied by no more 
than one family for living and sleeping purposes that is not constructed to the standards of the 
United States department of housing and urban development, the National Manufactured Hous- 
ing Construction and Safety Standards Act of 1974 and the Housing and Urban Development Zone 
Code 2 or Uniform Building Code, as amended to the date of the unit's construction or built to the 
standards of any municipal building code; and 

C. "excavated site" means a site that results in the upper plane of the concrete slab, or similar 
component of any other authorized permanent foundation system, being below ground level or grade. 


History: Laws 1987,-ch. 196, § 2; 1999, ch. 125, § 1; 
. 2001, ch. 22, § 1. 

Cross references. — For the National Manufactured 
Housing Construction and Safety Standards Act of 1974, 
see 42 USCS § 5401 et seq. 

The 2001 amendment, effective June 15, 2001, in Sub- 
section A, substituted "home" for "housing" in the defined 
term and substituted "rules" for "regulations" near the 
end of the subsection; and added Subsection C, 

The 1999 amendment, effective June 18, 1999, in Sub- 
section A, inserted "multi-section" preceding "manufac- 
tured housing", deleted "(42 U.S.C. 5401 et seq.)" following 


"1974", substituted "2" for "II", deleted "(Chapter 60, Article 
14 NMSA 1978)" following "Manufactured Housing Act", 
and substituted "permanent foundations" for "ground level 
installation and ground anchors and"; and in Subsection 
B, substituted "that is not constructed to the standards of 
the United States department of housing and urban de- 
velopment, the National Manufactured Housing Construc- 
tion and Safety Standards Act of 1974 and the Housing 
and Urban Development Zone Code 2 or Uniform Building 
Code, as amended to the date of the unit's construction" for 
"but does not include structures", and deleted "and other 
technical codes" from the end of the subsection. 


3-21A-3. Manufactured housing; permissible regulations. 


In the exercise of any of the powers and duties conferred by law, no governing body of a political 
subdivision of the state or any planning and zoning agency thereunder shall exclude multi-section 
manufactured homes from a specific-use district in which site-built, single-family housing is allowed 
or place more severe restrictions upon a multi-section manufactured home than are placed upon 
single-family, site-built housing within that specific-use district so long as the manufactured hous- 
ing is built or constructed according to the Housing and Urban Development Zone Code II or the 
Uniform Building Code. The governing body of any political subdivision of the state or any planning 
and zoning agency thereunder is authorized to regulate manufactured housing to require that it 
meets all requirements other than original construction requirements of other single-family dwell- 
ings that are site-built homes in the same specific-use district and to further require by ordinance 
that such manufactured housing be consistent with applicable historic or aesthetic standards. 
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History: Laws 1987, ch. 196, § 3; 1999, ch. 125, § 2. The 1999 amendment, effective June 18, 1999, in the 
first sentence, inserted "multi-section" preceding "manu- 
factured home" twice. 


3-21A-4. Mobile homes; permissible regulations. 


In the exercise of. any of the powers and duties conferred by law, a governing body of a political 
subdivision of the state, or any planning or zoning agency thereunder, may regulate the occupancy 
or location of dwelling units in such a way as to effect the reasonable regulation of mobile homes. 
Such regulation may exclude mobile homes from residential-use districts and restrict them to mo- 
bile home parks or mobile home subdivisions. 


History: Laws 1987, ch. 196, § 4. 


3-21A-5. Impermissible regulations. 


A. No ordinance or regulation authorized by the Manufactured Housing and Zoning Act shall 
regulate the original construction of the manufactured home or mobile home. 

B. No ordinance or regulation otherwise authorized or permitted by the Manufactured Hous- 
ing and Zoning Act shall be permissible or enforceable if it would have the direct or indirect effect 
of requiring that a multi-section manufactured home be installed in an excavated site in order to 
be included in a specific-use district in which site-built, single-family housing is allowed. 


History: Laws 1987, ch. 196, § 5; 1999, ch. 125, § 3; The 1999 amendment, effective June 18, 1999, pur- 
2001, ch. 22, § 2. ported to amend this section but made no change. 

The 2001 amendment, effective June 15, 2001, desig- 
nated original section as Subsection A and added Subsec- 
tion B, 


3-21A-6. Private covenants and deed restrictions; local government 
restrictions. 


A. Nothing in the Manufactured Housing and Zoning Act or any ordinance or regulation ad- 
opted pursuant thereto shall be construed as abrogating or limiting a recorded restrictive cov- 
enant or deed restriction. 

B. The provisions of the Manufactured Housing and Zoning Act shall not be construed as ab- 
rogating or limiting the powers of political subdivisions regarding the exercise of zoning, plan- 
ning and subdivision powers except to the extent the exercise of such powers is inconsistent with 
the provisions of the Manufactured Housing and Zoning Act and the Manufactured Housing Act 
[Chapter 60, Article 14 NMSA 1978]. 


History: Laws 1987, ch. 196, § 6; 1999, ch. 125, § 4. Am. Jur. 2d, A.L.R. and C.J.S. references, — What is 
The 1999 amendment, effective June 18, 1999, in Sub- "mobile home", "house trailer", "trailer house", or "trailer" 
section B, added "and the Manufactured Housing Act", within meaning of restrictive covenant, 83 A.L.R.5th 651. 
ANNOTATIONS 
Public policy. — Distinguishing between manu- 


factured homes and other homes in a restrictive cov- 
enant is not contrary to public policy. Aragon v. Brown, 
2003-NMCA-126, 1384 N.M. 459, 78 P.3d 913. 


3-21A-7. Existing ordinances. 


The Manufactured Housing and Zoning Act shall apply to:all municipalities and counties except 
that the Manufactured Housing and Zoning Act shall not apply to any ordinance or regulation ad- 
opted by a home rule municipality which was adopted prior to January 1, 1987 or an ordinance or 
regulation adopted by a home rule municipality after January 1, 1987 which is not inconsistent with 
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the Manufactured Housing and Zoning Act. However, if such ordinance or regulation is repealed then 
the Manufactured Housing and Zoning Act shall apply thereafter to that home rule municipality. 


History: Laws 1987, ch. 196, § 7. 


3-21A-8. Municipal inspection program; manufactured housing. 


Notwithstanding any other provisions of law for inspection of manufactured housing, a mu- 
nicipality over 100,000 in population located in a class "A" county may establish a manufactured 
housing inspection program to inspect foundations, tie-downs and utility service hookups and 
lines including but not.limited to sewer, water, electrical and gas service. The municipality may 
establish and collect a reasonable inspection fee. The inspections may be made in addition to any 
other inspections authorized by law. 


History: Laws 1987, ch. 196, § 8. 


ARTICLE 22 


Historic Districts and Landmarks 


ec, Sec. 

22-1. Historic District and Landmark Act; short title. 3-22-5. Historic areas and landmarks; construction of 

22-1.1. Definition. this act. 

22-2, Purpose. 3-22-6. Applicability to construction or renovation‘ of 

22-3. Establishment of historic districts and land- state buildings; limitation. 
marks by zoning. 

8-22-4, Historic areas and landmarks; authorization to 

expend funds, to enter [into] agreements 

and, where necessary, exercise power of 

eminent domain. 


s 
3- 
3- 
3- 
3- 


3-22-1. Historic District and Landmark Act; short title. 
Chapter 3, Article 22 NMSA 1978 may be cited as the "Historic District and Landmark Act." 


History: 1953 Comp., § 14-21-1, enacted by Laws Am. Jur, 2d, A.L.R. and C.J.S. BUMS os — 83 Am: 


1965, ch. 300; 1983, ch. 178, § 1; Jur. 2d Zoning and Planning 8 77. 
. Applicability of zoning regulations at governmental 
ANN OTATHONS | projects or activities, 53 A.L.R.5th 1. 
Law reviews. — For note, "County Regulation of Land 101A C. J. 8. Zoning and — Planning § 48. 


Use and Development," see 9 Nat. Resources J. 266 (1969). 


3-22- 1 4 1 ° Definition. 


As used in the Historic District and Landmark Act, "landmark" means'a structure or site of 
historical interest, 


History: 1978 Comp., § 3-22-1.1, enacted by Laws 
1983, ch. 178, § 2. 


3-22-2. Purpose. 


The legislature of the state of New Mexico hereby declares that the historical heritage of this 
state is among its most valued and important assets and that it is the intention of the Historie Dis- 
trict and Landmark Act to empower the counties and municipalities of this state with as full and 
complete powers to preserve, protect and enhance the historic areas and landmarks lying within 
their respective jurisdictions as it is possible for this legislature to permit under the constitution 
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of the United States and the constitution of New Mexico and subject to the specific duties and re- 
sponsibilities respecting historical matters already granted or to be granted under other statutes 
of this state. 


History: 1953 Comp., § 14- 21-2, enacted by Laws or reasonable doubt concerning the existence of an as- 
1965, ch. 300; 1983, ch. 178,§3,.. _. serted power is resolved against the city. City of Santa Fe 
v. Armijo, 1981-NMSC-102, 96 N.M. 663, 634 P.2d 685. 


ANNOTATIONS - State governmental body is not subject to local 
City's power to zone state property must be del- zoning regulations or restrictions. City of Santa Fe v. 
egated to the city by a state statute; and, as statutes Armijo, 1981-NMSC-102, 96 N.M. 663, 634 P.2d 685. 


granting power to cities are strictly construed, any fair 


3-22-3. Establishment of historic districts and landmarks by zoning. 


Any county or municipality otherwise empowered by law to adopt and enforce zoning ordinances, 
rules and regulations is hereby empowered to create, as part of the building and zoning regula- 
tions and restrictions adopted by it in the manner otherwise provided by law and in accordance 
with a comprehensive zoning plan, a zoning district designating certain areas as historical! areas 
and landmarks and may, for the purpose of preserving, protecting and enhancing such historical 
areas and landmarks, adopt and enforce regulations and.restrictions within such district relating 
to the erection, alteration and destruction of those exterior features of buildings and other struc- 
tures subject to public view from any public street, way or other public place. 


. History: 1953 Comp., § 14-21-3, enacted by, Laws - Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
1965, ch, 300; 1983, ch. 178, § 4. ity and construction of statute or ordinance protecting 
* istorical | 18 A.L.R.4th 990. 
ANNOTATIONS historical landmarks, 18 A.L.R 9 


Law reviews. — For note, "County Regulation of Land 
Use and Development," see 9 Nat, Resources J, 266 (1969). 


3-22- 4, Historic areas and landmarks; authorization to expend funds, 
to enter [into] agreements and, where necessary, exercise 
. power of eminent domain. 


Any county or municipality is hereby empowered to expend public funds for any purposes con- 
nected with the preservation, protection or enhancement of historical areas and landmarks, areas 
related to historical areas or areas otherwise of special architectural or visual interest, including 
but not limited to the purchase of any or all of such areas and landmarks, if necessary, through the 

use of eminent domain in the manner provided by law for the acquisition of property for a public 
purpose, which acquisition is hereby declared to be: 

A. the leasing or acquisition of any other title or interest in the same by negotiation or, if neces- 
sary, through the use of eminent domain in the manner provided by law, including the acquisition 

of easements in and related to such areas and landmarks which will permit the county or munici- 
pality to control development of the same in a manner consistent with the purposes of the Historic 
District and Landmark Act [this article]; 

B. the entering into any reasonable agreement with private persons to promote the objectives 
of this section; or | 

C. the enactment of appropriate ordinances or resolutions under which the county or munici- 

pality, as the case may be, may be given prior right to acquire any interest in property in such 

areas and landmarks as over any private person offering an equal price for the same interest or 

any other similar measures as may be consistent with the purposes of the Historic District and 
Landmark Act. 


History: 1958 Comp., § 14-21-4, enacted by Laws ny “ANNOTATIONS 


1965, ch. 800; 1983, ch. 178, § 5. ‘, 
ity and construction of statute or ordinance protecting 


inserted by the compiler ‘and is not part of the law. historical landmarks, 18 A.L.R.4th 990. 
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Application and construction of § 106 of the National dealing with federally sponsored projects which affect his- 
Historic Preservation Act of 1966 (16 USCS § 470f), toric properties, 68 A.L.R. Fed, 578. 


8-22-5. Historic areas and landmarks; construction of this act. 


Nothing in the Historic District and Landmark Act shall be construed to limit any existing in- 
herent, statutory or other powers under which any county or municipality has enacted appropri- 
ate measures regarding historic areas and landmarks. 


History: 1953 Comp., § 14-21-5, enacted by Laws 
1965, ch. 300; 1983, ch. 178, § 6. 


3-22-6. Applicability to construction or renovation of state buildings; 
limitation. 


A. Recognizing the fragility of the state's historic heritage, the purpose of this section is to 
establish a procedure under which the state and its municipalities and counties will commit to col- 
laborate in good faith and work jointly to preserve and protect the historic districts of New Mexico. 

B. Ordinances enacted by a municipality or county pursuant to the Historic District and Land- 
mark Act shall apply to any construction or renovation of a state building only as provided in this 
section and only if the ordinances contain special provisions and standards applicable to state 
buildings, including provisions concerning the design, construction, alteration or demolition of the 
exterior features of state buildings.AAAAIf requested by a resolution of the governing body of a 
municipality or county, the staff of the capitol buildings planning commission shall work jointly 
with the staff of the municipality or county in developing the provisions and standards required 
by this subsection. 

C. The applicable state agency shall carry out the construction or renovation of a state build- 
ing in a manner that is harmonious and generally compatible with the municipal or county ordi- 
nances. 

D. Before commencing the design phase of the construction or renovation of a state building, 
the applicable state agency shall consult with the municipality or county as to the design stan- 
dards in the ordinances and how those design standards would impact costs and the operation or 
manner in which the construction or renovation of a state building will ultimately be expected to 
function; provided that, if the municipality or county has an agency or other entity review projects 
within the area zoned as a historic district or landmark, then the consultation shall be with that 
review agency or other entity. The state agency shall work collaboratively with the municipality 
or county or its review agency or other entity to arrive at compatibility with the design standards, 
considering reasonable costs and preserving essential functionality. If the municipality or county 
has identifiable community groups involved in historic preservation, the agency shall also make 
every reasonable effort to obtain input from members of those identified groups before commenc- 
ing the design phase. . 

KE. After the design phase and before soliciting a bid or a proposal for design-build or lease- 
purchase for the construction or renovation of a state building, the applicable state agency shall 
transmit its plans for review and comment to the municipality or county or its review agency or 
other entity and shall also conduct a public meeting to receive public input. Notice of the public 
meeting shall also be given to any identifiable community groups involved in historic preservation 
in the municipality or county. , . 

F. Within sixty days after the public meeting, the municipality or county or its review agency 
or other entity, any identifiable historic preservation community group and any other interested 
party shall communicate recommendations and comments in writing to the state agency. The state 
agency shall consult with the municipality or county or its review agency or other entity to resolve 
any issues raised, If, at the end of the sixty-day period, unresolved issues remain, the municipality 
or county may, within five days after the end of the period, notify the applicable state agency that 
the issues remain unresolved and should be finally determined pursuant to Subsection G of this 
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section; provided that, if notice is not timely given, the applicable state agency may, after incor- 
porating those provisions to which the state agency and the municipality or county have agreed, 
proceed with the construction or renovation of a state building. 

G. Ifnotice is timely given by a municipality or county, pursuant to Subsection F of this section, 
that issues remain unresolved, those issues shall be decided pursuant to the following provisions: 

(1) within five days after the notice, a state-local government historic review board shall 
be formed, consisting of eight members as follows: 

(a). one member appointed by the capitol buildings planning commission, who shall 
chair the board and who shall vote only if there is a tie among the other board members present; 

(b) ‘one member appointed by, the cultural properties review committee; 

(c),, the state historic preservation officer or a designee of the officer; 

(d) one member appointed by the agency or other entity that reviews projects within 
the area zoned as a historic district or landmark; provided that, if the municipality or county has 
no such agency or other entity, the member shall be appointed by the governing body of the mu- 
nicipality or county; 

(e) one member appointed by the agency or entity of the municipality or county that 
is concerned with historic preservation; provided that, if the municipality or county has no such 
agency or other entity, the member shall be appointed by the governing body of the municipality 
orcounty;and — 

(f) three public members who have a demonstrated interest in historic preservation 
appointed as follows: 1) one member appointed by the secretary of general services; 2) one member 
appointed by the governing body of the municipality or county; and 3) one public member ap- 
pointed by the other two public members; 

(2) the staff of the capitol buildings planning commission shall serve as “the staff of the 
state-local government historic review board; and 

(3) the state-local government historic review board shall, at a public meeting, consider 
each of the unresolved issues and, within twenty days of its formation shall, for each issue, make 
a final decision that is harmonious and generally compatible with the municipal or county ordi- 
nance. 

H. Appeals from the decisions of the state-local government historic review board: shall be 
taken to the district court in the manner provided in Section 39-3-1,1 NMSA 1978. 

I. The state agency shall not take any irrevocable action on the construction or renovation of a 
state building in reliance on the plans until the procedures set forth in Subsections F and G of this 
section have been followed. 

J. As used in this section: 

_, (1) ."construction or renovation" applies only to the exterior envelope of a state building, 
regardless of the source of funds for the project; and 
(2) "state building" means an affixed structure with walls and a roof designed for enclo- 
sure or shelter that is owned or leased by the state or located on land owned by the state or held 
in trust by the state; provided that any lessee of lands held in trust by the state pursuant to the 
Enabling Act shall be subject to the state agency obligations. 


History: Laws 2009, ch. 23, § 1; 2019, ch. 93, § 1. project" and added "construction or renovation of a state 

The 2019 amendment, effective July 1, 2019, provided building"; in Subsection E, after "lease-purchase for", de- 
procedures for the application of the Historic District and leted "a capital outlay project" and added "the construc- 
Landmark Act to any construction or renovation of a state tion or renovation of ‘a state building"; in Subsection F, 
building, and defined "construction" and "state building" after "proceed with the", deleted "capital outlay project" 
for purposes ‘of this ‘section; in the section heading, de- and added "construction or renovation of a state building"; 
leted "state capital outlay projects" and added “construc- in Subsection I, after "irrevocable action.on the", deleted 
tion or renovation of state buildings"; in Subsection B, "capital project"! and. added "construction or renovation of 
after "shall apply to", deleted "a state capital outlay proj- a state building"; and added Subsection J, 
ect" and added "any construction or renovation of a state Applicability, — Laws 2019, ch, 93, § 2 provided that 
building"; in Subsection C, after "shall carry out", deleted the provisions of this act apply to any new construction 
"a capital outlay project" and added "the construction or renovation of a state building that commences. on. or 
or renovation of a state building"; in Subsection D, after after July 1, 2019; provided that no contract for the design 
"design phase of", deleted "a capital outlay project” and phase for the construction or renovation of the state build- 


added "the construction or renovation of a state building", ing has been executed prior to July 1, 2019. 
and after "manner in which the", deleted "capital outlay 
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ARTICLE 23 


Public Utilities 
Sec. Sec. ' , 
3-28-1. Municipal utility; service charges; deposits; dis- 3-23-6. Charge for service of municipal utility becomes 
continuance of water service for nonpay- 3 a lien against the property served; excep- 
ment of charges; supplemental method. tion, 


3-23-2. Election on question of acquiring utility. 3-23-7. Appointment of receiver; qualifications; powers. 
3-23-38. Municipal utility; approval of New Mexico public 3-23-8. Municipal utility; receiver's certificates. 

utility commission. 3-23-9. _Municipal utility; levy and collection of taxes not 
3-23-4. Municipal utility; use of revenue. terminated by receivership. 
3-23-5. Municipal utility; duty to maintain and improve. 3-23-10. Municipal utility; board of utility commissioners, 
3-28-5.1. Municipal utility permanent fund. 


3-23-1. Municipal utility; service charges; deposits; discontinuance of 
water service for nonpayment of charges; supplemental 
method. 


A. A municipality, including an entity established pursuant to Section 72-1-10 NMSA 1978, 
may require a reasonable payment in advance or a reasonable deposit for water, electricity, gas, 
sewer service, geothermal energy, refuse collection service or street maintenance. 

B. If payment of any price, rent, fee or other charge for water, sewer service, refuse collection 
or street maintenance is not made within thirty days from the date the payment is due, the water 
service may be discontinued and shall not be again supplied to the person liable for the payment 
until the arrears with interest and penalties have been fully paid. | 

C. The provisions of this section are intended to afford an additional method of enforcing pay- 
ment of charges for water, sewer service, refuse collection or street maintenance furnished by the 
municipality. 


History: 1953 Comp., § 14-22-1, enacted by Laws purchaser, and city may not refuse purchaser services 
1965, ch. 300; 1985, ch. 81, § 1; 2011, ch. 117, § 1. until debt of predecessor in title is paid. Bettini v, City of 
Cross references. — For definition of "municipal util- Las Cruces, 1971-NMSC-054, 82 N.M. 633, 485 P.2d 967, 
ity", see 3-1-2 NMSA 1978. distinguishing State ex rel. Scotillo v, Water Supply Co., 
For vacation or partial vacation of plat affecting rights 1914-NMSC-027, 19 N.M. 27, 140 P. 1056. 
of utility, see 8-20-13 NMSA 1978. In determining whether charge made is one of fee 
For franchises to public utilities, see 3-42-1, 3-42-2 or assessment in municipal water assessment, the 
NMSA 1978. name given the charge is not controlling. Leigh v. Hertz- 
For Low Income Utility Assistance Act, see 27-6-11 mark, 1967-NMSC-064,77 N.M. 789, 427 P.2d 668. 
NMSA 1978 et seq. Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
For Tort Claims Act, see 41-4-1 NMSA 1978 et seq. Jur. 2d Municipal Corporations, Counties, and Other Po- 
For no power or jurisdiction of public seryice commis- litical Subdivisions §§ 567 to 578. : 
sion to regulate or supervise rates or service of municipal Proposition submitted to people with reference to erec- 
utilities, see 62-6-4 NMSA 1978. tion or purchase of plant or other public utility as single or 
For local option election to make municipality subject to double proposition, 5 A.L.R. 538, 
Public Utility Act, see 62-6-5 NMSA 1978. "Public utilities" within constitutional or statutory provi- 
For approval of public service commission regarding sions relating to purchase, construction, or repair of same 
contract rate between municipality and utility, see 62-6-15 by municipal corporation, 9 A.L.R. 1033, 35 A.L.R. 592, 
NMSA 1978. Public utility acts, applicability of to municipal corpora- 
The 2011 amendment, effective June 17, 2011; au- tions owning or operating a public utility, 10 A.L.R. 1482, 
thorized the Albuquerque-Bernalillo county water utility 18 A.L.R. 946. 
authority to require deposits for water and sewer service. Repair or restoration of privately owned public utility, 
13 A.L.R. 313. 
ANNOTATIONS Discrimination in the operation of a municipal utility, 
Legislative intent. — The legislature, by the enact- 50 A.L.R. 126, 
ment of this section, and by failing thereby to authorize Power of municipality to mortgage or pledge public util- 
municipalities to withhold service from subsequent own- ity, 71 A.L.R. 828. 
ers, intended to modify the result of State ex rel. Scotillo Equipment necessary or convenient for use.of public 
v. Water Supply Co., 1914-NMSC-027, 19 N.M. 27, 140 utility service furnished, power of municipal corporation 
P. 1056, in such fashion that so far as subsequent owners to sell to consumers, 108 A.L.R. 1454, 
are concerned, service cannot be withheld. Bettini v. City Acquisition, right of municipality or other governmen- 
of Las Cruces, 1971-NMSC-054, 82 N.M. 633, 485 P.2d 967. tal body seeking to acquire public utility to proceed in the 
Person liable for payment. — "Person liable" in manner prescribed generally for the exercise of eminent 
Subsection B of this section does not apply to subsequent domain, 109 A.L.R. 384. 
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Conditions or regulations, power of municipality to 
agree to abide by conditions or regulations imposed by 
federal authority in respect of construction, maintenance, 
or operation of a municipal public utility plant or enter- 
prise, 128 A.L.R. 620. 

Discrimination between property within and that out- 
side governmental districts as to public service or utility 
rates, 4 A.L.R.2d 595. 

Variations of utility rates based on flat and meter rates, 
40 A.L.R.2d 1331. 


Power of municipality to sell, lease, or mortgage public 
utility plant or interest therein, 61 A.L.R.2d 595. 

Nonpayment: right of municipality to refuse services 
provided by it to resident for failure of resident to pay for 
other unrelated services, 60 A.L.R.3d:714. 

Construction and application of 7 USCA § 1926(b), pro- 
hibiting curtailment or conditioning of water or sewer 
service based-on inclusion hey ‘municipal borders, 146 
A.L.R. Fed, 387. 

63 C.J.S. Municipal Cot arations $§ 1049. to 1061. 


Deposit required by public utility, 43 A.L.R.2d 1262. 


3-23-2. Election on question of acquiring utility. 


A. No municipality shall acquire a municipal utility from funds acquired from the issuance of 
revenue bonds until the question of acquiring the utility is submitted, at a regular local election or 
special election, to a vote of the qualified electors of the municipality, and a majority of the votes 
cast on the question favors the acquisition of the utility. No special election shall be set for a date 
ninety days prior to the day of a regular local election. The acquisition by a municipality, which 
owns municipal electric facilities on July 1, 1979, of a generating facility or any interest in a jointly 
owned generating facility from funds acquired from the issuance of revenue bonds shall not be 
subject to the election requirement of this section. 

B. Each question shall be listed separately on the ballot. The ballot shall: 

(1) contain a general description of the property to be acquired; and 
(2) allow each voter to indicate whether the voter favors or opposes the acquisition. 

C. The election shall be called and conducted as provided in the Local Election Act [Chapter 1, 
Article 22 NMSA 1978]. 

D. Ifa majority of the votes cast on the question favors the acquisition of the utility, the gov- 
erning body may acquire the utility. 

E, If, pursuant to Article 9, Section 12 of the constitution of New Mexico and Sections 3-30-1 
through 3-30-9 NMSA 1978, the qualified electors of the municipality and nonresident municipal 
electors have voted in favor of creating a debt for the acquisition of a municipal utility and the 
municipality has incurred the debt, the municipality need not hold the election required in this 
section and it shall be presumed that the acquisition of a municipal utility has been approved, or, 
if the municipality has owned and operated a municipal utility for a period of more than one year, 


it shall be presumed that the acquisition of the municipal utility has been approved. 


History: 1953 Comp., § 14-22-2, enacted by Laws 
1965, ch. 300; 1979, ch. 260, § 2; 2018, ch. 79, § 63. 

Cross references. — For time of holding regular mu- 
nicipal election, see 3-8-25 NMSA 1978. 

The 2018.amendment, effective July 1, 2018, revised 
the citation form in reference to the Local Election Act, 
and made technical changes; in Subsection A, after each 
occurrence of "regular", deleted "municipal" and added 
"local"; added subsection designation "C." and redesig- 
nated former Subsections C and D as Subsections D and 
E, respectively; and in Subsection C, after "as provided 
in", deleted "Sections 3-8-1 through 3-8-19 NMSA 1978" 
and added "the Local Election Act", 


ANNOTATIONS 


Approval of indebtedness required by election. 
— The town of Hagerman may borrow money from the 
farmers home administration to acquire a water system; 
however, the note or certificate of indebtedness given to 
the farmers home administration must provide that it will 
be paid solely from, the revenues produced by the water 
system without incurring any liability to pay the indebt- 
edness out of the general funds of the municipality unless 
the voters of the municipality have approved of the in- 
debtedness in a general or special election. 1967 Op. Att'y 
Gen. No. 67-84. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63 
C.J.S. Municipal Corporations §§ 1051, 1052; 64 C.J.S. 
Municipal Corporations § 1907. 


3-23-3. Municipal utility; approval of New Mexico public utility 


commission. 


A. Ifthe acquisition of a utility is to be financed from funds received from the issuance and sale 
of revenue bonds, the price of the acquisition of the utility shall be approved by the New Mexico 
public utility commission [public regulation commission] and the commission shall require: 
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(1) a determination by: appraisal or otherwise of the true value of the utility to be pur- 
chased; or 
(2). an-engineer's estimate of the cost of the utility to be constructed. 

B. No revenue bonds shall be issued for the acquisition of such a utility until the New Mexico 
public utility commission [public regulation commission] has approved the issue and its amount, 
date of issuance, maturity, rate of interest and general provisions. 

C. The provisions of Subsections A and B of this section’ shall not apply to the dObid cna by 
a municipality having a population of twenty-five thousand or more persons according to the 1990 
federal decennial census of electricity facilities as authorized by Chapter 3, Article 24 NMSA 1978, 
sewer facilities as authorized by Chapter 3, Article 26 NMSA 1978 or water ee as authorized 
by Chapter 3; Article 27 NMSA 1978. 


History: 1958 Comp., § 14-22-83, enacted by Laws ‘The 1995 ametidment, effective April 5, 1995, added 
1965, ch, 300; 1993, ch, 282, § 4; 1995, ch. 67, § 1; 1997, ‘Subperiinge C, 
ch, 228, $1. The 1998 cavbsdeamate effective June 18, 1998, eh 
Bracketed material. — The bracketed material was stituted "New Mexico public utility commission" for "New 
inserted by the compiler, It was not enacted by the legisla- Mexico public service commission" in the section heading 
ture and is not part of the law. and throughout the section, and inserted "and" following 
Laws 1998, ch. 108, § 80 provided that references to the "issue" in Subsection B. _; 1 


public utility commission be construed as references to ANNOTATIONS : a; 


the public regulation commission. 
Cross references. — For revenue bonds, see 3-31-1 Am: dir 2d, A.L.R. and C.J.S. references, — Re- 
NMSA 1978 et seq. : cords, right to examine records or documents ‘of munici- 
The 1997 amendment, effective April 11, 1997, sub- pality relating to public utility conducted by it, 102 A.L.R. 
stituted "electricity facilities as authorized by Chapter 3, 756. 
Article 24, NMSA 1978" for "either" near the end of Sub- ; 
section C, - 


3-23-4. Municipal utility; use of revenue. © 


A. «Income derived from the operation of a municipal utility that has funds received from a 
revenue bond issue shall be used in the following priority: ' OTK 

(1) to maintain the municipal utility in good repair and to pay Mae expenses: of Op- 
eration; bid). 

(2) to pay interest on revenue bonds issued for the purpose of acquiring, ea a 
ing or enlarging the municipal utility; 

(3) to create a sinking fund and a reasonable reserve fund as required by the ofdiedacs 
authorizing the revenue bonds and the law governing their issue; and 

(4) to pay the cost of improving and extending the municipal utility and the redemption 
of revenue bonds prior to their maturity if permitted by the ordinance authorizing their issuance. 

B. Ifthe municipal utility annually transfers to an interest and sinking fund for the retire- 

ment of outstanding revenue bonds an amount equal to one hundred twenty-five percent of the 
interest and sinking fund requirements for that year, any income in excess of this amount may 
then be transferred to the general fund of the municipality and expended as the governing body 
of the municipality directs, When the balance in the interest and sinking fund is equal to the total 
amount of interest.and sinking fund requirements necessary to retire all such outstanding rev- 
enue bonds, the annual transfer of income to the sinking fund is not required. si 


History: 1953 Comp,, § 14-22-4, enacted by Laws general fund when all the conditions precedent have been 


1965, ch. 300. met, 1964 Op, Att'y Gen. No. 64-153. 
Cross references. — For use of proceeds of revenue First condition precedent to the transfer of any 
bonds, see 3-31-2 NMSA 1978. revenues derived from the operation of the utility 


to the general fund is that the utility has met the re- 


ANNOTATIONS quirement of the annual transfer into the interest and 
This section by its terms is permissive; a city not sinking fund. 1964 Op. Att'y Gen. No. 64-153. 
having legislated on the subject can take advantage of its Public Purchases Act. — If the expenditures encoun- 
permissive authority. Apodaca v. Wilson, 1974-NMSO-071, .. tered in maintaining. and operating a public water util- 
86 N.M. 516, 525 P.2d 876. ity are of such an extent as to come within the provisions 
Transfer to general fund authorized. — This sec- of the Public Purchases Act, such provision must be fol- 
tion authorizes revenues derived from municipally owned lowed, 1964 Op. Att'y Gen. No. 64-60. Lis Lda 


and operated public utilities to be transferred to the city's 
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3-23-5. Municipal utility; duty to maintain and improve. 


A... After the qualified electors at a.regular or special municipal election have approved the ac- 
quisition of a municipal utility, the municipality shall maintain a municipal utility in good repair 
and improve and enlarge the municipal utility.to accomplish the objectives and purposes for which 
it was designed. 

_, B..,A municipality may use other funds, to defray the cost of operating or repairing a municipal 
utility, other than an electric or gas utility, generating facility or its.interest in a jointly owned 
generating facility, . 


History: 1953 Comp., § 14-22-5, enacted by Laws 
1965, ch. 300; 1979, ch. 260, § 3. 


Cross references, — For municipal power to maintain 
electric utilities, see 3-24-1 and 3-24-14 NMSA 1978, 


3- 23- 5.1, » Municipal utility permanent eeasd 


A. The governing body ofa municipality may by ordinance establish a municipal utility perma- 
nent fund for each utility owned and operated by the municipality. 

B. . The municipal utility permanent fund shall be a fund in the municipal treasury into which 
may be deposited money from the sale of municipal utility assets or any portion of the unappropri- 
ated utility fund cash surplus that is in excess of fifty percent of the prior fiscal year's municipal 
utility budget. Money in the fund may be invested by the municipal board of finance as provided in 
Sections 6-10-10, 6-10-36 and 6-10-44:NMSA 1978. 

C. Earnings from investment of a municipal utility permanent fund: may be budgeted and ap- 
propriated by the governing body of the municipality for expenditure for any purpose related to 
the operation, maintenance and improvement of the apunicipal utility or deposited in the munici- 
pal utility permanent fund. 

D. Money in the municipal utility permanent fund may be appropriated or expended only pur- 
suant to approval of the voters of the municipality. The municipality may adopt a resolution call- 
ing for an election on the question of the expenditure of a specified amount of the municipal util- 
ity permanent fund for a specified purpose. The election shall be held within sixty days after the 
adoption of the resolution by the governing body. The election shall be called, conducted, counted 
and canvassed pursuant to the provisions of the Local Election Act [Chapter'1, Article 22 NMSA 
1978]. If a majority of the voters of the municipality voting on the question votes to approve the 
expenditure, that amount of money shall be available for appropriation from the municipal utility 
permanent fund for expenditure by the municipality for the specified purpose. If a majority of the 
voters of the municipality voting on the question votes against the expenditure, no'‘money in the 
municipal utility permanent fund may be appropriated or expended for that purpose. Following an 
election at which the question was not approved, that question shall not again be submitted to the 
voters ty the ED Es for at least one year from the date of that electlony 


i 


History: Laws 2001, eh 179, § 1; 2018, ch, 79, § 64, 

The 2018 amendment, effective, July, 1, 2018, provided 
that the provisions of the Local Election Act govern elec- 
tions called for the purpose of voting on the question of 
the expenditure of a specified amount of the municipal 
utility permanent fund for a specified purpose, and made 
conforming changes; and in Subsection D, after "counted 
and canvassed", deleted "substantially in the manner 


provided by are for special Kiduteindl elections pursuant 
to the Municipal Electiow Code" and added "pursuant to 
the provisions of the Local Election Act". 

Temporary provisions. — Laws 2018, ch, 79, § 174 
provided ‘that references in law to the Municipal Election 
Code and to the School Election Law shall be deemed to be 
references to the Local Election Act. 


‘ 


3-23-6. Charge for service of maimieipal utility becomes a lien against | 
the property served; exception. 


A. Any charge imposed by ordinance for service rendered by a Piviteiéi al utility, omnier an 
entity established pursuant to Section 72-1- vi NMSA 19% 8, see as Senet sahnagh in Subsection C of 


this section, shall be: 


(1) payable by the owner, personal at the time the charee accrues and ee due; and 
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(2) alien upon the tract or parcel of land: being served from such time. 

B. The lien shall be enforced in the manner provided in Sections 3-36-1 through 3-36- 5 NMSA 
1978. In any proceedings where pleadings are required, it shall be sufficient to declare generally 
for the municipal utility service. Notice of the lien shall be filed in the manner provided in Sec 
tion 3-36-1 NMSA 1978, and the effect of such filing shall be governed by Section 3-36- 2 NMSA 
1978. 

C. Subsection A of this section shall not apply if an owner notifies the municipality that utility 
charges that may be incurred by a renter will not be the responsibility of the owner. Such notifica- 
tion shall be given in writing prior to the initiation of the debt and shipll include the location of the 
rental property. 


History: 1953 Comp., § 14-22-6, enacted by Laws Statutory authorization for lien required. — Un- 
1965, ch. 300; 1971, ch. 225, § 1; 1981, ch. 213, § 2; 2011, less expressly authorized by statute, a municipal utility 
ch. 117, § 2. cannot make delinquent water and electric bills a lien on 

Cross references, — For determination of uncollect- the property. A statute’ giving a lien for such delinquent 
ible utility account and removal from accounts receivable, charges must necessarily be limited to its terms. 1961-62 
see 3-37-7 NMSA 1978. Op. Att'y Gen. No.. 62-108. 

The 2011 amendment, effective June 17, 2011, created Lessee liable. — The utility does have a claim for relief 
a lien for charges imposed by the Albuquerque-Bernalillo for delinquent charges against a lessee who put up the de- 
county water utility authority for water and sewer service. posit and secured the service for his tenant in the lea s 

. name, 1961-62 Op. Att'y Gen. No. 62-108. 
ANNOTATIONS Subsequent tenant. — The utility has no right to re- 


fuse to supply water or electricity to a subsequent tenant 
who himself is not in default and did not ineur the delin- 
quent charges. 1961-62 Op. Att'y Gen. No. 62-108. 


Ordinary and usual meaning attributable to the 
words "payable by owner" is not such that they may be 
expanded to include subsequent owners. Bettini v. City of 


Las Cruces, 1971-NMSC-054, 82 N:M. 633, 485 P.2d 967, There is no specific statute of limitations for the 
This section and 3-24-2 NMSA 1978 compared. payment of utility bills. 1959-60 Op, Att'y Gen. No. 59- 
— This section and 3-24-2 NMSA 1978 are not irrecon. £28, Overruled to the extent it’ conflicts with 1961-62 Op. 


cilable; this section is a general section to be controlled Atty Gen. No. 62-108. 


by the specific provisions of 3-24-2 NMSA 1978. 1968 Op. 
Att'y Gen. No. 68-18. 


3-23-7. Appointment of receiver; qualifications; powers. 


A. Upon the failure of any municipality coming within the provisions of Sections 3-23- 4, 3:23- {a 
3-23-8 and 3-23-9 NMSA 1978, to-comply with the provisions of these sections, the district court 
’ may at the suit of any resident taxpayer of the municipality appoint.a receiver for the municipal 
utility. Under the court's direction, the receiver shall operate the municipal utility to:accomplish 
the objectives and purposes of Sections 3-23-4, 3-23-7, 3-23-8 and 3-23-9 NMSA 1978. 

B. No person shall be appointed a receiver unless he: 

(1) has been an actual resident in good faith of the pouring for not less than one year 
prior to the date of his appointment; and 

(2) is a taxpayer and owner of real estate of the value of at least five hundred dollars 
($500) within the municipality. Upon petition to remove the receiver signed by not less than fifty- 
one percent of the qualified electors who are taxpayers resident within the municipality, the dis- 
trict court shall remove the receiver. A receiver shall act until discharged by the district court. 


History: 1953 Comp., § 14-22-7, enacted by Laws Cross references. — For management and operation 
1965, ch. 300. of property of municipality.upon disincorporation of mu- 
nicipality, see 3-4-7 NMSA 1978. 


3-23-8. Municipal utility; receiver's certificates. 


A. Upon the order of the district court, the receiver may issue receiver's certificates for the 
purpose of providing funds to operate, repair, improve or enlarge the municipal utility. Unless oth- 
erwise provided by the district court, payment of the receiver's certificates shall be pledged from 
the net income of the municipal utility and the receiver's certificates are a first lien upon the real 
and personal property of the municipal utility. The district court shall prescribe the certificates’: 
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(1) form; 
(2) term; and 
(3) Yate of interest. | 
B. Receiver's serlifivatdie are exempt from the operation of any law which regulates the i issu- 
ance or sale of securities of public.utilities. 


History: 1958 Comp., § 14-22-8, enacted by Laws 
1965, ch. 300. 


3-23-9. Municipal utility; levy and collection of taxes not terminated 
by receivership. 


The appointment of a receiver as authorized in Section 3-23-7 NMSA 1978, does not release the 
municipality from its obligation to levy and collect the taxes provided by the terms of bonds or r the 
law governing their issue. 


History: 1953 vie » § 14-22- iy enacted by Laws 
1965, ch. 300. 


3-23-10. Municipal utility; board of utility commissioners. 


A. Amunicipality may establish a municipal board of utility commissioners to manage and op- 
erate a municipal utility. The board of utility commissioners is responsible for the administration 
of the affairs of the utility. Members of the board of utility commissioners shall be appointed by 
the mayor with the consent of the governing body, and, except in the case of a class H county, each 
shall represent a commissioner district within the area served by the utility. 

B. The ordinance establishing the board of utility commissioners: 

(1) shall fix the number of commissioners; 

(2) except in the case of a class H county, shall establish commissioner districts within the 
municipal utility's service area, with each district pepreesping approximately the same number of 
consumers of the municipal utility; 

(3) . shall,set the term of office for commissioners, which shall not exceed six years; 

_(4),. may provide for staggered terms of office; 

(5) shall establish the duties and jurisdiction of the board with Soerient to the management 
and administration of the affairs of the utility; and 

(6) may contain such terms and provisions, consistent with law, that are reasonably neces- 
sary or desirable to accomplish the purposes assigned to the board. 

C. Any municipality establishing a board of utility commissioners shall retain and possess all 
powers with respect to the utility for which the board is established as are consistent with the 
laws and constitution of New Mexico. 


History: 1953 Comp. a § 14.22- 10, enacted by Laws 


1965, ch. 300; 1967, ch. 223, § 2; 1999, ch, 185, § 1.” 

The 1999 amendment, effective June 18, 1999, deleted 
"authority to establish" preceding "board of utility" in the 
section heading; in the second sentence of Subsection A, 
deleted "to the governing body" following "responsible" 
and in the third sentence substituted "except in the case 


of a class H county, each shall represent a commissioner 


district ‘within" for "shall be residents of"; added Para- 
graph B(2) and redesignated the remaining paragraphs 
accordingly; substituted ' ‘for commissioners" for "of each 
commissioner" in Paragraph B(3); and made minor stylis- 
tic changes. 


ARTICLE 23A 


Municipal Cable Television 


Sec. 

8-238A-1. Short title. 
3-23A-2. Purpose. 
3-23A-3. Definition. 


Sec. 

3-23A-4, Delegation of see let 
3-23A-5. Service area. 

3-23A-6. Service charges. 
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3-23A-1. Short title. 
This act [3-23A-1 to 3-23A-6 NMSA 1978] may be cited as the "Municipal Cable Television Act”. 


History: Laws 1998, ch. 208, § 1. | Cross references, — For television translator sta- 
tions, see 5-2-1 NMSA 1978. 


3-23A-2. Purpose. 


The purpose of the Municipal Cable Television Act is to authorize municipalities to acquire, con- 
struct, own or operate cable television systems within the state, 


History: Laws 1993, ch. 208, § 2. 


3-23A-3. Definition. 


As used in the Municipal Cable Television Act, "municipality" means a municipality with a pop- 
ulation of more than thirty-three thousand people but less than thirty-five thousand people: 


History: Laws 1993, ch. 208, § 3. 


3-23A-4. Delegation of authority. 


Municipalities may acquire, construct, own, operate or manage cable television systems or re- 
lated equipment or facilities.. ) 


History: Laws 1993, ch. 208, § 4. 


3-23A-5. Service area. 


A municipally owned or operated cable television system may operate anywhere within the mu- 
-nicipal boundaries of the municipality or within an area not to exceed five miles from its boundar- 
ies. A municipally owned or operated cable television system may not operate within the munici- 
pal boundaries of another municipality without the consent of the other municipality. 


History: Laws 1998, ch. 208, § 5. 


3-23A-6. Service charges. 


A municipality owning or operating a cable television system may charge reasonable, nondis- 
criminatory usage fees to its cable system customers. A municipality may not charge fees based 
on whether the customer is located inside or outside the municipal boundaries of the EAD re 
owning or operating the system. , 


History: Laws 1993, ch. 208, § 6. 


ARTICLE 24 
Electric Utility 


Sec. Sec. 

3-24-1, Electric utility; municipality may acquire and op- 3-24-3. Electric utility; municipality serving a govern- 
erate; certain municipalities may acquire mental agency. 
by contract or condemnation, 3-24-4, Jurisdiction over land of electric utility. 

3-24-2. Electric utility; charges. 3-24-5. Electric utility; eminent domain power. 


610 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


3-24-1 ELECTRIC UTILITY 3-24-1 


Sec. Sec. 
3-24-6. Electric utility; power to issue revenue bonds, 3-24-12. Legislative intent. 
3-24-7. Limitations on electric utility of municipality. 3-24-13. Limitation on applicability of the Municipal 
3-24-8. Electric utility; limitation on right to acquire sys- Electric Generation Act. 
tem beyond five-mile limit. 3-24-14. Additional powers conferred on municipalities. 
3-24-9. Electric utility; rates, charges and service condi- 3-24-15. Contract for participation in and operation and 
tions beyond five-mile limit; rate, charge management of jointly owned generating 
and service standards; fees paid by mu- facility; sharing of costs of [on] propor- 
nicipality.. tional basis. 
3-24-10. Contracts with electric utilities for the opera- 3-24-16. Municipal liability. 
tion of facilities. 3-24-17, Application of municipal money or property. 
3-24-11. Short title. 3-24-18. Exemption from certain acts. 


3-24-1. Electric utility; municipality may acquire and operate; certain 
municipalities may acquire by contract or condemnation. 


A. Any municipality may, by ordinance, acquire, operate and maintain an electric utility for the 
generation and distribution of electricity to persons residing within its service area. The service 
area of a municipality includes: 

(1) °territory within the municipality; 

(2) territory within five miles of the boundary of the municipality in the case of any mu- 
nicipality heretofore acquiring or operating any municipal electric utility or part thereof in the 
territory within five miles of the boundary of the municipality; 

_ (8). the sale of electricity to the United States eoveEnment. | the state of New Mexico or any 
department or agency of these governments; and 

(4) as further provided in Section 3-24-8 NMSA 1978. 

B. No municipality may sell electric power and energy on a retail basis except as provided in 
Subsection A of this section, 

C. The acquisition of any electric utility facility beyond the municipal boundary shall be fi- 
nanced only by the sale of revenue bonds. 

D. Any municipality that owns a generating facility or an interest in a jointly owned gener- 
ating facility may sell surplus electric power and energy on a wholesale basis either within or 
outside its service area. Any contract or agreement to sell surplus electric power and energy may 
be entered into on a public bid basis, a competitive basis or a negotiated basis, as the municipal- 
ity may determine; provided, however, that subject to the sale or other interchange of power and 
energy with a joint participant or a co-member of a power pool necessary or convenient to the 
economical operation of a generating facility or a jointly owned generating facility or contractual 
requirements of a power pool in which the municipality.is a member, such surplus electric power 
and energy shall be subject to a preference right to purchase by: 

(1) first, municipalities that own electric facilities on July 1, 1979; 

(2) second, public electric utilities, investor-owned utilities and electric cooperatives sub- 
ject to general or limited regulation by the New Mexico public utility commission and the United 
States of America or any of its departments or agencies; and 

(3) any other person or entity. 

E. Municipalities located within a class A county and having a population of more than sixty 
thousand, but less than one hundred thousand according to the 1990 federal decennial census, 
may acquire, maintain, contract for and condemn for use as a municipal utility privately owned 
electric facilities used or to be used for the furnishing and supply of electricity to the municipality 
or inhabitants within its service area. The service area of a municipality authorized to acquire, 
maintain, contract for or condemn private facilities pursuant to this subsection includes custom- 
ers located in: 

(1) territory within the municipality; 

(2) territory within five miles of the boundary of the municipality in the case of any mu- 
nicipality heretofore acquiring or operating any municipal electric utility or part thereof i in the 
territory within five miles of the boundary of the municipality; 

(3) United States government-owned installations, the state or any department or agency 
of these governments; and 
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(4) as further provided in Section 3-24-8 NMSA 1978, | 
F. A municipality that acquires, maintains, contracts for or condemns privately owned electric 
facilities for use as a municipal utility pursuant to the provisions of Subsection E of this section shall: 
(1) not use revenues earned from the electric facilities for any purposes other than those 
directly related to the furnishing and supply of electricity to the municipality or inhabitants within 
the service area; 
(2) not restrict use of the electric facilities or distribution system to any person authorized 
to use the facilities or distribution system pursuant to state law; and 
(3) adopt.ashared payment policy for line extensions, with public input, that is fair and eq- 
uitable, requiring reasonable contributions from the persons who will directly benefit from the line 
extension and not imposing an unreasonable burden on the municipality or inhabitants yrithie the 
service area that do not directly benefit from the line extension. : 
G. Condemnation authorized in this section shall be conducted in the manner of proceedings 
provided by the Eminent Domain Code [42A-1-1 through 42A-1-33 NMSA 1978]. 


History: 1953 Comp., § 14-23-1, enacted by Laws Springer Elec. Coop. v. City of Raipn, 1983-NMSC- igh oe 
1965, ch. 300; 1979, ch. 260, § 4; 1993, ch. 282, § 5; 1997, N.M. 625, 661 P.2d 1824. 


ch, 228, § 2. Prior condemnation law aitudedted thy 1997 
Cross references. — For revenue bonds, see 3-31-1 amendment. — A question certified to the Supreme 
NMSA 1978 et seq. Court as to the authority of a municipality to condemn 
For Tort Claims Act, see 41-4-1 NMSA 1978 et seq. a portion of the property of an electric utility, when the 
For excavation damage to pipelines and underground property was already devoted to public use, was rendered 
utility lines, see 62-14-1 NMSA 1978 et seq. moot by the 1997 amendment of this section. City of Las 
The 1997 amendment, effective April 11, 1997, added Cruces v. El Paso Elec. Co., 1998-NMSC-006, 124 N. M. 
"certain municipalities may acquire by contract or con- 640, 954 P.2d 72. 
demnation" at the end of the section heading, and added Section not authority for condemnation. — The 
Subsections E, F and G,. language of this section, specifically the word "acquire" in 
The 1993 amendment, effective June 18, 1993, de- Subsection A, does not provide statutory authority to per- 
leted "in conformity with the provisions of Chapter 132, mit a municipality to condemn an existing public electric 
New Mexico Laws, 1845, or as subsequently amended" at utility system. City of Las Cruces v. El Paso Elec. Co., 904 
the end of Paragraph A(2); in Subsection D, made a stylis- F. Supp. 1238 (D.N.M. 1995). 
tic change in Paragraph (1) and substituted "New Mexico Am. Jur, 2d, A.L.R. and C.J.S. references. — 56 Am. 
public utility commission" for "New Mexico public service Jur. 2d Municipal Corporations, Counties, and nee Po- 
commission" in Paragraph (2). litical Subdivisions §§ 567 to 578. 
Electric light plant as public utility which city may pur- 
ANNOTATIONS chase or construct, 9 A.L.R. 1034, 35 A.L.R, 592. 


Constitutionality of limiting municipal electric Liability of municipal corporation for injury or death 
System's right’ to serve areal — Where the legislature occurring from defects in, or negligence in construction; 
limits a municipal electric system's right to serve in an operation or maintenance of its electric street-lighting 
area, that legislative limitation does not constitute an equipment, apparatus and the like, 19 A.L.R.2d 344. 


unconstitutional exclusive franchise in violation of N.M. _ Liability of electric power or light company to patron for 
Const., art. IV, § 26. Springer Elec. Coop. v. City of Raton, interruption, failure or inadequacy:of power, 4 A.L.R.3d 
1983-NMSC-036, 99 N.M. 625, 661 P.2d 1324. 594, . 09, t99] erste. hi 
Municipality to yield to rural cooperative's proj- Liability of electric utility to nonpatron for interruption 
ect outside municipal boundary. — This section and or failure of power, 54 A.L.R.4th 667. = 
3-24-7 NMSA 1978 require that a municipality shall yield Debtor's protection under 11, USCS § 366 against utility 
to.a rural cooperative's project which rightfully extends service cutoff, 83 A.L.R. Fed. 207, 
‘lines or service to an area referred to in Subsection A(2). 63 C.J.S. Municipal Corporations § 1052. 


3-24-2. Electric utility; charges. 


A municipality owning and operating an electric utility shall charge only the person receiving 
the electric service. Charges shall not be limited to measurement by kilowatt or the kilowatt hour. 
The provisions of this section shall not apply to the sale by a municipality of surplus electric power 
and energy derived from its generating facility or its interest in ajointly owned generating facility, 


History: 1953 Comp., § 14-28-2, enacted by Laws kilowatt-hour" from the end of the first sentence and 
1965, ch. 300; 1979, ch. 260, § 5; 1999, ch. 70, § 1. added the second sentence, . 

Cross references. — For charge for service becomes a 
lien against property served, see 3-23-6 NMSA 1978. ANNOTATIONS 

For municipal liens, see 3-36-1 NMSA 1978 et seq. This sevtion controls ‘the 

, . general provisions of 3- 

The 1999 amendment, effective June 18, 1999, de- 23-6 NMSA 1978 and is not irreconcilable with it, 1968 

leted "which shall be measured by the kilowatt or the Op. Att'y Gen. No. 68-18. 
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3-24-3 ELECTRIC UTILITY 8-24-5 


3-24-3. Electric utility; municipality serving a governmental agency. 


Any municipality maintaining electric transmission lines more than five miles beyond the mu- 
nicipal boundary for the purpose of supplying electricity to the United States government, the 
state of New Mexico or any department or agency of these governments may: 

A. acquire, by purchase, gift or other conveyance, any public utility system using such trans- 
mission line in providing service; and | 

B. acquire, construct, operate and maintain any electric utility system term by and contigu- 
ous to such transmission line, in conformity with: 

(1) any franchise possessed by the public utility; or 
(2) the consent and franchise from the governmental authority drihaciline the area to be 
served by the electric utility. 


History: 1953 Comp., § 14-23-83, enacted by Laws 
1965, ch, 300, 


3-24-4, Jurisdiction over land of aleetyic utility. 


A. For the purpose a constructing, epexictiarg maintaining and protecting an electric utility, a 
municipality has jurisdiction over: 
(1) territory, occupied by an electric utility; 
(2) all poles; lines, mains, pipes and other facilities of the electric utility; and 
(3), that portion of any land upon which is located the electric utility and its facilities, or 
over which they extend, to the extent reasonably necessary to properly operate, maintain, ane 
protect the facilities. 
B. Any municipality is granted: 

(1) easements not to exceed twenty feet in width along, upon, ad across any land over 
which an existing distribution line, main, and pipe extends, and parallel to. such lines, mains, and 
pipes, and on any street, road and highway abutting such land; 

(2) authority to cut down and trim trees and shrubbery, to the extent necessary to keep 
them clear of the lines, means, pipes or systems; and ) 

(3) authority to cut down and trim trees which are dead, weak, leaning or dangerous, and 
tall enough to strike the wire in falling. 


History: 1953 Comp., § 14-23-4, enacted by Laws 
1965, ch. 300. 


3-24-5. Electric utility; eminent domain power. 


Any municipality owning, operating or proposing to construct an electric utility has the power of 
eminent domain for the purpose of acquiring property for the use of the electric utility according 
to the procedure for condemnation as provided by the Eminent Domain Code [42A-1-1 to 42A-1-33 
NMSA 1978]. 


History: 1953 Comp., § 14-23-5, enacted by Laws 
1965, ch. 300; 1969, ch. 251, § 4; 1981, ch. 125, § 37. 

Cross references. — For eminent domain power of 
municipality, see 3-18-10 NMSA 1978. 


ANNOTATIONS 


Section not authority for condemning existing 
utility. — Condemning an existing public utility and then 


using the condemned property in the exact same fashion 
does not encompass construction of an electric utility; 
thus, the language of this section is insufficient to allow a 
municipality to condemn an existing public electric utility. 
City of Las Cruces v, El Paso Elec. Co,, 904 F. Supp. 1238 
(D.N.M. 1995). 
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3-24-6 MUNICIPALITIES 3-24-8 


3-24-6. Electric utility; power to issue revenue bonds. 


A. A municipality may issue electric utility revenue bonds as provided in Sections 3-31-1 
through 3-31-12 NMSA 1978. The proceeds from the sale of the electric utility revenue bonds are 
to be used solely for the purpose of purchasing, acquiring, constructing and making necessary im- 
provements, extensions, repairs and betterments of the electric utility. 

B. The electric utility revenue bonds are to be paid solely from the net income Hi guunetl from the 


operation of the electric utility. 


History: 1953 2M Po § 14-23-6, enacted by Laws 
1965, ch. 300. 


3-24-7. Limitations on electric utility of municipality. 


A. No municipality in the operation of its electric utility may exercise dominion over Laeritity 
outside its boundary in which rights have been granted to an electric cooperative under the provi- 


sions of Section 62-15-3 NMSA 1978. 


B. All acts and parts of acts in conflict with Sections 3-24-1 through 3-24-10 NMSA 1978, are 
repealed, except that these sections shall not be construed as amending or repealing Section 62- 


9-1 NMSA 1978. 


History: 1953 Comp., § 14-23-7, enacted by Laws 
1965, ch. 300. 


ANNOTATIONS . 


Constitutionality of limiting municipal electric 
system's right to serve area, — Where the legislature 
limits a municipal electric system's right to serve in an 
area, that legislative limitation does not constitute an 
unconstitutional exclusive franchise in violation of N.M. 
Const., art. IV, § 26. Springer Elec. Coop. v. City of Raton, 
1983-NMSC-036, 99 N.M. 625, 661 P.2d 1324. 

Municipality to yield to rural cooperative's proj- 
ect outside municipal boundary. — This section and 


3-24-1 NMSA 1978 require that a municipality shall yield 
to rural cooperative's project which rightfully extends lines 
or service to an area referred to in 3-24-1A(2) NMSA 1978. 
Springer Elec. Coop. v. City of Raton, 1983-NMSC-036, 99 
N.M. 625, 661 P.2d 1324 (1983). 

Injunctive relief held premature. — An electric co- 
operative which had not yet acquired a plant nor trans- 
mission lines acted prematurely in bringing suit in equity 
to enjoin town from acquiring electric transmission and 
distribution lines outside corporate limits where plaintiff 
held a previously acquired franchise. Sierra Elec. Coop. v. 
Town of Hot Springs, 1947-NMSC-022, 51 N.M. 150, 180 
P.2d 244. 


3-24-8. Electric utility; limitation on right to acquire system RSVR 


five-mile limit. 


A. The acquisition of any public utility system by a municipality furnishing electric service 
more than five miles beyond its boundary is subject to the rights and liabilities of the public utility, 
and the obligations assumed by the municipality shall be paid from the gross revenue ascribable 


to the electric system so acquired. 


B. No municipality shall acquire any public utility system for furnishing electricity more than 
five miles beyond its boundary in territory receiving similar utility service: 

(1) from a public utility subject to the jurisdiction of the New Mexico public utility com- 
mission and the Public Utility Act [Chapter 62, Articles 1 through 6 and 8 through 13 NMSA 1978] 
without the consent of the public utility or as otherwise provided by law; 

(2) within any municipality that already owns or operates its electric utility without sae 
consent of the municipality or as otherwise provided by law; or 

(3) within territory receiving similar utility service from a rural electric cooperative with- 
out the consent of the rural electric cooperative or as otherwise provided by law. 

C. The provisions of this section shall not apply to either the acquisition by a municipality of 
a generating facility or any interest in a jointly owned generating facility or the sale of electric 
power and energy derived from any such facility as authorized by Section 3-24-1 NMSA 1978. 


History: 1953 Comp., § 14-23-8, enacted by Laws 
1965, ch. 300; 1979, ch. 260, § 6; 1993, ch. 282, § 6, 


Cross references, — For rural electric cooperatives, 
see 62-15-1 NMSA 1978 et seq. 
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3-24-9 ELECTRIC UTILITY 3-24-9. 


The 1993 amendment, effective June 18, 1993, in in Paragraph (1), and made a:stylistic change in Para- 
Subsection B, substituted "New Mexico public utility graph (2), 
commission" for "New. Mexico public service commission" 


3-24-9. Electric utility; rates, charges and service conditions beyond 
five-mile limit; rate, charge and service standards; fees paid 
by municipality. 


A. Any municipality acquiring, operating or maintaining an electric utility system in aoe area 
more than five miles beyond its boundary shall: 

(1) establish; maintain and collect rates or ee for service in that area that are ‘Nae 
and reasonable; and 
(2) furnish adequate, efficient and reasonable service in that area. 

B. No municipality acquiring, operating or maintaining an electric utility spits in that area 
more than five miles beyond its boundary shall, as to rates or services: 

(1) make or grant any unreasonable at or advantage to any customer or group of 
customers; 

(2) ‘subject any customer or group of customers to any unreasonable as ip or disadvan- 
tage; or 

(3) establish and maintain any unreasonable differences either as between or among ar- 
eas being served or as between or among customer groups. 

C. Prior to implementing general retail rate increases for customers of its electric utility sys- 
tem in that area more than five miles beyond its boundaries, a municipality shall, after reasonable 
notice by publication in one or more newspapers of general circulation in such area and to the 
board of county commissioners of each county in which such customers are situated and to the 
New Mexico public utility commission, provide an opportunity at one or more public forums for 
affected customers and the board of county commissioners to present their views, comments and 
data. The New Mexico public utility commission may also appear and present matters within its 
rate-making expertise. The municipality and board of county commissioners may agree to alterna- 
tive or additional rate-making procedures for such rate increases. 

D. No later than June 1 of each year, the property tax division of the taxation and revenue 
department shall determine the actual value of all property belonging to the municipality in any 
electric utility system in that area five miles beyond its boundary and certify to the local asses- 
sor in the county in which any property is located the value of such property. The municipality 
shall pay to the treasurer of that county a fee for extraterritorial operation in that area five miles 
beyond its boundary, payable in installments and at the dates when taxes levied for ad valorem 
purposes are payable, equal to the taxes for ad valorem purposes and assessments that would be 
paid upon the property if privately owned, to be distributed by the county treasurer in the manner 
provided by law for the distribution of taxes for ad valorem purposes and assessments upon real 
and personal property. 


History: 1953 Comp., § 14-23-9, enacted by Laws public utility commission) did not in fact incur any ex- 
1965, ch. 300; 1977, ch. 249, § 18; 1987, ch. 170, § 1; penses in the exercise of its jurisdiction is immaterial to 
1993, ch, 282, § 7. a ‘municipality's obligation to pay the fee, 1969 Op, Att'y 

The 1993 amendment, effective June 18, 1993, made a Gen, No. 69-146. 
stylistic change in Paragraph A(1); in Subsection C, in the If a municipality does not allow for the fee called 
first sentence, substituted "in that area more than five" for by this section when rates and charges are es- 
for "in the area of more than five" and "situated" for "situ- tablished, then the municipality must pay the fee out of 
ate", and substituted "New Mexico public utility commis- its general financial resources within the statutory provi- 
sion" for "New Mexico public service commission" in the sions relating to municipal expenditures. 1969 Op, Att'y 
first two sentences; and made a ptrtaie change in Subsec- Gen. No. 69-146. 
tion D. 

ANNOTATIONS 

Obligation to pay fee regardless of commission's 

expenses. — That the public service commission (now 
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3-24-10 MUNICIPALITIES 3-24-13 


3-24-10. Contracts with electric utilities for the operation of facilities. 


A. Any municipality owning and operating facilities for the furnishing of electricity may con- 

tract with any electric utility: 

(1) to operate and manage all or part of the electric system of the electric utility; or 

(2). for. the operation and management of the municipal electric facilities by the electric 
utility upon such terms and conditions as are mutually agreeable to the contracting parties. No 
utility, by virtue of the contract or the operation and management of the municipal electric facili- 
ties, shall acquire any rights, interest or equity in the municipal system nor shall the ei cinihdicabd 
surrender any of its rights, interest or equity in the municipal system. 

B. No municipal funds shall be expended for the operation and management of such system ex- 
cept such funds as are contracted to be reimbursed by the contracting electric utility. Any munici- 
pality entering into a contract and operating and managing such electric system shall not acquire 
any right, interest or equity in such electric utility. 

C. No contract entered into by a municipality pursuant to this section shall run for more than 
ten years. 

D. Nothing contained in this section shall operate to prevent a municipality from entering into 
contracts pursuant to Section 3-24-15 NMSA 1978 for the operation, maintenance and manage- 
ment of a jointly owned generating facility in which such municipality has any interest, nor from 
entering into a lease agreement or lease-purchase agreement with respect to any of such munici- 
pality's electric facilities. 


History: 1953 Comp., § 14-23-10, enacted by Laws 
1965, ch. 300; 1979, ch. 260, § 7. 


3-24-11. Short title. 


Sections 3-24-11 through 3-24-18 NMSA 1978 may be cited as the "Municipal Electric Genera- 
tion Act”. 


History: 1978 Comp., § 3-24-11, enacted by Laws 
1979, ch. 260, § 8. 


3-24-12, Legislative intent. 


It is the intent of the legislature by the passage of the Municipal Electric Generation Act to 
authorize municipalities which own municipal electric distribution systems on July 1, 1979 to 
acquire, own and dispose of any generating facility and any undivided or other interest, includ- 
ing without limitation any right to entitlement or capacity, in a jointly owned generating facility 
and to participate in the operation, maintenance and management of any such facility or contract 
with respect to the operation, maintenance and management of any such facility for the purpose of 
meeting present or future electric power and energy necessities. 


History: 1978 Comp., § 3-24-12, enacted by Laws ANNOTATIONS 
1979, ch. 260, § 9, 

Cross references, — For power of municipality to ac- Am. Jur, 2d, A.L.R. and C.J.S, references, — 56 Am. 
quire and operate electric distribution systems, see 3-24-1 Jur. 2d Municipal Corporations, Counties, and Other Po- 
NMSA 1978. litical Subdivisions §§ 575 to 578. 


63 C.J.S. Municipal Corporations §§ 959, 960, 1052. 


3-24-13. Limitation on applicability of the Municipal Electric 
Generation Act. 


The powers and rights granted pursuant to the Municipal Electric Generation Act may only be 
exercised by municipalities which own municipal electric distribution systems on July 1, 1979. 
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3-24-14 ELECTRIC UTILITY 3-24-14 


History: 1978 Comp., § 3-24-18, enacted by Laws 
1979, ch, 260, § 10. 


3-24-14, Additional powers conferred on municipalities. 


In addition to any other powers which it may now have, a municipality which owns a municipal 
electric distribution system on July 1, 1979: 

A, shall have the power to acquire, own, lease, encumber and dispose of a generating facility 
and shall have the power to contract with respect to the operation, maintenance and management 
of such facility; 

B. ‘shall have the power aio acquire, own, lease, encumber and dispose of any undivided or other 
interest, including without limitation any right to entitlement or capacity, in a jointly owned gen- 
erating facility with one or more joint participants and shall have the power to participate in the 
operation, maintenance and management of such facility or contract with respect to the operation, 
maintenance and management of such facility; 

C. may issue revenue bonds in the manner provided in Sections 3-31-1 through 3-31-6 and 
3-31-8 through 3-31-12 NMSA 1978, as amended from time to time, either as generating facility 
revenue bonds, jointly owned generating facility revenue bonds, electric utility revenue bonds or 
joint utility revenue bonds for the purpose of: 

(1) financing the cost of acquiring, extending, enlarging, bettering, repairing or dibamwiss 
improving any generating facility or facilities, or any combination of the foregoing purposes; 

(2) financing its share of the cost of acquiring, extending, enlarging, bettering, repairing 
or otherwise improving any jointly owned generating facility or facilities either individually or 
jointly, or any combination of the foregoing purposes; and 

(3) refinancing, paying and discharging all or any part of any revenue bonds previously 
issued pursuant to Paragraphs (1) or (2) of Subsection C of this section; 

D. may issue such revenue bonds as special obligations and may pledge irrevocably: 

(1) any or all of the net revenues derived from one or more of its generating facilities in the 
case of generating facility revenue bonds; 

(2) any or all of the net revenues derived from its interest in one or more jointly owned 
generating facilities in the case of jointly owned generating facility revenue bonds; 

(3) any or all of the net revenues of its electric utility, which utility shall include the mu- 
nicipality's generating facility or facilities or its interest in the jointly owned generating facility or 
facilities being financed by such bonds, in the case of electric utility revenue bonds; and 

(4) any or all of the net revenues of its joint utility, which utility shall include the munici- 
pality's generating facility or facilities or its interest in the jointly owned generating facility or 
facilities being financed by such bonds, in the case of joint utility revenue bonds; 

EK. «may impose rates and charges, including a special generating charge, with respect to each of 
its generating facilities and each of the jointly owned generating facilities in which it has an inter- 
est or with respect to all such facilities; 

F. shall, upon issuance of revenue bonds secured in whole or in part by the net revenues of its 
generating facility or its interest in a jointly owned generating facility, establish rates or charges 
for services rendered by such facility to provide revenues which when added to any revenues to 
be received with respect to such facility from the sale of surplus power pursuant to Section 3-24-1 
NMSA 1978 will be sufficient to meet the following requirements: 

(1) pay all costs and expenses of service, operation and maintenance including funding 
reasonable reserves and reasonable renewal and replacement funds; and 

(2) pay all principal and interest payments on the revenue bonds as they become due, 
including payments into one or more sinking funds for the retirement of principal of the revenue 
bonds. Such rates or charges shall remain in effect until the revenue bonds are liquidated; 

G._ shall have the power of eminent domain necessary to acquire, operate and maintain a gen- 
erating facility and an interest in a jointly owned generating facility, exercisable in the same man- 
ner provided by the laws of this state for the exercise of that power by corporations organized for 
the generation, production, transmission, distribution, sale or utilization of electricity for lighting, 
heating, power, manufacturing or other purposes; 
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3-24-15 MUNICIPALITIES 3-24-15 


H. shall, where it may be necessary to cross the right-of-way of another corporation, person or 
governmental or private entity, have the power to effect such crossing by mutual agreement or in 
the manner now provided by law for the crossing of one railroad by another railroad; 

I. shall have all rights and powers necessary or incidental to or implied from the specific pow- 
ers granted in the Municipal Electric Generation Act, subject to constitutional or ay legisla- 
tive restrictions imposed upon such municipality; and 

J. may exercise the powers granted by the Municipal Electric-Generation Act i in the manner 
provided in the Joint Powers Agreements Act [11-1-1 to 11-1-7 NMSA 1978]. Provided, however, 
in carrying out the powers granted by the Municipal Electric Generation Act, a municipality shall 
not issue revenue bonds to finance a generating facility or an interest in a jointly-owned generat- 
ing facility if the electric power and energy to be derived by the municipality from such facility will 
be sold to one or more investor-owned utilities under a contract or contracts which have the effect 
of transferring to such investor-owned utility or utilities benefits of ownership of such facility and 
the burden of paying the debt service on the revenue bonds issued to finance such facility, so that 
such bonds would constitute nonexempt industrial development bonds within the meaning of Sub- 
section C of Section 103 of the Internal Revenue Code of 1954 and the regulations promulgated 
thereunder. The validity of any such revenue bond issue shall not be questioned if, prior to or upon 
issuance, there has been an internal revenue service revenue ruling that such bonds shall not be 
industrial development bonds under Subsection C of Section 103 of the Internal Ravens Code of 
1954 and the geen tes promulgated thereunder. 


History: 1978 Comp., § 3-24-14, enacted by Laws ANNOTATIONS : 


1979, ch. 260, § 11. 
Compiler's notes. — Subsection J of this section refers Am. Jur. 2d, A.L.R. and C.J.S. references, — 56 Am. 


to Subsection C of § 103 of the Internal Revenue Code of Jur. 2d:Municipal Corporations, Counties, and Other Po- 


1954 (codified at 26 U.S.C. § 103(c)), but § 103(b), relating litical Subdivisions §§ 623, 653 to 655, 

to industrial development bonds, is the apparent intended _, Right of municipality or other governmental body seek- 

reference, See 26.U.S.C. § 103(b). ing to acquire public utility to proceed in the manner 
prescribed generally for exercise of eminent domain, 109 
A.L.R. 384, 


64 C.J.S. Municipal Corporations §§ 1907, 1908, 


3-24-15. Contract for participation in and operation and management 
' of jointly owned generating facility; sharing of costs of [on] 
proportional basis. 


Any municipality which intends to acquire any interest in [a] jointly owned generating facility 
shall enter into a contract with the other joint participants which contract’shall set forth the re- 
spective rights, duties, obligations and responsibilities of each joint participant for the operation, 
maintenance and management of the jointly owned generating facility and shall further provide 
that any municipality shall own a percentage of the jointly owned generating facility equal to at 
least the percentage of the money furnished or the value of the property supplied by it for the 
acquisition of such jointly owned generating facility and shall own or control, in the case of a 
generating facility, at least an identical percentage of the electric power and energy output of the 
jointly owned generating facility. Such contract may include, without limitation, the designation 
of one joint participant as the agent for other joint participants with respect to the construction, 
operation, maintenance and management of a jointly owned generating facility and may provide, 
without limitation, for the sharing of costs, including but not limited to third-party claims, insur- 
ance premiums and insurance deductibles, on a proportional basis reflective of ownership. Not- 
withstanding the provisions of Section 3-24-10 NMSA 1978, any contract entered into pursuant to 
this section may be for such term as 'the joint participants deem necessary or convenient. 


History: 1978 Comp., § 8-24-15, enacted by Laws '. Bracketed material. — The bracketed material was 
1979, ch, 260, § 12; 1981, ch, 124, § 1. inserted by the compiler and is not part of the law. 
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3-24-16 GAS UTILITY 3-24-18 


3-24-16. Municipal liability. 


In carrying out the powers granted by the Municipal Electric Generation Act [3-24-11 to 3-24-18 
NMSA 1978], a municipality shall be liable only for its own acts with regard to the acquisition, 
operation, maintenance or management of a jointly owned generating facility in which it has any 
interest and shall not.be liable for the acts, omissions or obligations of any other joint participant. 
The term "joint participant" as used in this section does not include an agent designated pursuant 
to Section 3-24-15 NMSA 1978 acting in its capacity as such. The provisions of this section shall 
not affect the liabilities, immunities, duties, limitations,or other provisions affecting a municipal- 
ity or public employee granted, permitted, required or provided for in the Tort Claims Act [41-4-1 
to 41-4-27 NMSA 1978], as amended from time to,time, nor the liabilities and duties assumed by 
the municipality under a contract pursuant to Section 3-24-15 NMSA.1978. 


brought, into contact with, or close proximity to, electric 
line, 33 A.L.R.4th 809. 

Liability of electric utility to nonpatron for interruption 
or failure of power, 54 A.L.R.4th 667. 

Liability for injury or death from collision with guy 
wire, 8 A.L.R.5th 177. 


History: 1978 Comp., § 3-24-16, enacted, by Laws 
1979, ch. 260, § 13; 1981, ch. 124, § 2. 


ANN OTATIONS 


is: Jur, 2d, A.L.R. and C.J.S. references. — Liabil- 
ity for injury or death resulting when object is manually 


3-24-17. ‘Application of municipal money or property. 


No money or other property supplied by a municipality for the acquisition, operation, mainte- 
nance or management of a jointly owned generating facility in which the municipality has any 
interest shall be credited or otherwise applied to the account of any other joint participant. 


History: 1978 Comp,, § 3-24-17, enacted hy Laws 
1979, ch, 260, § 14. 


3-24-18. Exemption from certain acts. 


The provisions of Sections 6-6-11, 6-6-13 through 6-6-18 and 13-4-1 through 13-4-24 NMSA 1978 
and of the Public Purchases Act shall not apply to the acquisition, construction, disposal and op- 
eration by a municipality of any generating facility and any undivided or other interest'in a jointly 
owned generating facility, or to any contract, indebtedness or agreement for the operation, mainte- 
nance and ep iceaeeing: of such facility or the sale or nes disposal of power or energy therefrom. 


History: 1978 aE  § 9-24-18, enacted by Laws 
1979, ch. 260, § 15. 

Compiler's notes. — Most of the provisions of the 
Public Purchases Act, 13-1-1 to 13-1-27 NMSA 1978, have 


been repealed. The present comparable provisions are in 
the Procurement Code. See 13-1-28 NMSA 1978 and notes 
thereto for the scope of that act. 


ARTICLE 25 
Gas Utility 


Sec. 

3-25-1. Gas or geothermal utility; acquisition by munici- 
pality; intent of legislature; self-liquidating 
project; liberal construction. 

3-25-2. Gas or geothermal utility; authorization to ac- 
quire; charges. - 

3-25-3. Natural gas or geothermal utility; erent of facili- 
ties; distribution to consumers beyond the 
municipal boundary; within, the boundary 
of another municipality; approval of other 
municipality and public regulation com- 
mission. 


4) 


Sec, 

8-25-4, Financing acquisition of gas or geothermal util- 
ity. 

3-25-5. Gas or geothermal utility; eminent domain 
power; procedure. 


, 8-25-6., Gas or geothermal! utility; lease agreement; oper- 


ating agreement; option to purchase; elec- 
tion on question of acquisition, issuance of 
bonds and lease agreement. 
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3-25-1 MUNICIPALITIES 3-25-3 


3-25-1. Gas or geothermal utility; acquisition by municipality; intent of 
legislature; self-liquidating project; liberal construction. 


A. Itis the intent of the legislature to authorize municipalities to: 
(1) obtain the benefits of a natural gas supply, additional supply or Ep of geothermal 
energy for their inhabitants and others within five miles of the municipal boundary; 
(2) take proper steps and actions necessary to that end by the acquisition of a navurel gas 
or geothermal system; 
(3) finance the acquisition of the natural gas or geothermal system through the issuance 
of bonds; and 
(4) operate and manage a natural gas association, in which it was an organizer, organized 
by two or more municipalities pursuant to Sections 3-28-1 through 3-28-19 NMSA 1978 if the 
operating municipality finds that the association can no longer maintain adequate service. The 
terms and conditions of the operation and management by the municipality shall be set forth in a 
joint powers agreement between the municipality and the association. 
B. Chapter 3, Article 25 NMSA 1978 shall be liberally construed in conformity with the whee 
of this section. 


History: 1953 Comp., § 14-24-1, enacted by Laws ANNOTATIONS 
1965, ch. 300; 1983, ch. 128, § 1; 1985, ch. 81, § 2. 


Cross references. — For water or natural gas associa- Municipality's authority limited to five miles. — 


tions, see 3-28-1 NMSA 1978 et seq. Whatever the meaning of "not limited to" in 3-25-3 NMSA 
For authority to issue general obligation bonds, see 3- 1978, these words did not extend the municipality's au- 
30-5 NMSA 1978. ar somes ta, natural Fare accu op Tae than 
For revenue bonds, see 3-31-1 NMSA 1978 et seq. ve miles beyond the municipal limits. City of Las Cruces 
For Low Income Utility Assistance Act, see 27-6-11 © % Rio Grande Gas Co., 1967-NMSC-190, 78 N.M. 350, 431 
NMSA 1978 et seq. P.2d 492. 
For Tort Claims Act, see 41-4-1 NMSA 1978 et seq. Am. Jur, 2d, A.L.R. and C.J.S. references. — 26 Am. 


Jur. 2d Electricity, Gas, and Steam §§ 58, 59, 71, 154 et 
seq.; 56 Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 575, 576. 

63 C.J.S. Municipal Corporations § 1052. 


For excavation damage to pipelines and underground 
utility lines, see 62-14-1 NMSA 1978 et seq. 


3-25-2. Gas or geothermal utility; authorization to acquire; charges. 


A. A municipality may, if a satisfactory supply is not otherwise obtainable as determined, by 
ordinance, acquire and operate natural gas or geothermal energy facilities for the distribution of 
natural gas or heat. 

B. A municipality owning and operating a gas utility shall measure the gas rece by the person 
receiving the service by volume or energy content. 

Gi dA municipality owning and operating a geothermal utility shall measure the heat used by 
the person receiving the service by fluid volume and temperature or energy content. 


History: 1953 Comp., § 14-24-2, enacted by Laws gas and compete with other utilities, could give credits of 

1965, ch. 300; 1985, ch. 81, § 3. ; $12.50 to $50.00 to customers if they installed a new gas 

Cross references. — For charge for service becomes a water heater, changed to a gas water heater from another 

lien against property served, see 3-23-6 NMSA 1978. type of water heater or replaced the existing gas water 

For municipal liens, see 3-36-1 NMSA 1978 et seq. heater with a new gas water heater. 1964 Op, Att'y Gen. 
ANNOTATIONS a hata 


Customer credits permitted. — A city as owner of a 
natural gas system, in order to promote the use of natural 


3-25-3. Natural gas or geothermal utility; extent of facilities; 
distribution to consumers beyond the municipal boundary; 
within the boundary of another municipality; approval of 
other municipality and public regulation commission. 


A. The natural gas or geothermal utility may include but is not limited to: 
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(1) in the municipality and within one hundred miles of the municipal boundary, facilities 
appropriate to the transportation, pumping, storage or purification of natural gas or geothermal 


waters; and 


(2) in the municipality and within five miles of the municipal boundary, facilities for the 


distribution of natural gas or geothermal heat. 


The natural gas or geothermal utility shall include any land or real estate needed for the loca- 


tion of the facilities. 


B. A municipality shall not acquire and operate natural gas or geothermal distribution facili- 
ties in whole or in part within the boundary of another municipality, as then existing, until the: 
(1). public regulation commission issues an order authorizing the acquisition and opera- 
tion of the natural gas or geothermal distribution facilities; and 
(2) other municipality authorizes, by ordinance, the acquisition and ar aaa: of the natu- 


ral gas or geothermal distribution facilities. 


C.. No formal franchise need be granted by the other “seep pecker and the meee tree granting 


the consent of the other municipality: 
(1) shall be sufficient; 


(2) may be adopted on a single reading; 


(3) may become immediately effective; 


(4) shall not be subject to a referendum; and 
(5). shall be valid for such period of years as may be specified in the ordinance. 


History: 1953 Comp., § 14-24-83, enacted by Laws 
1965, ch. 300; 1985, ch. 81, § 4; 1993, ch. 282, § 8; 2003, 
ch. 347, § 1. 

The 2003 amendment, effective July 1, 2003, inserted 
"natural" preceding "gas" throughout the section; in Sub- 
section A(1), substituted "one hundred miles" for "fifty 
miles"; in Subsection B(1), substituted "public regulation 
commission" for "New Mexico public utility commission". 

The 1993 amendment, effective June 18, 1993, sub- 
stituted "New Mexico public utility commission" for "New 
Mexico public service commission" in the section catchline 
and in Subsection B(1), 


ANNOTATIONS 


City's authority to operate a natural gas util- 
ity is derived from the state. Cole v. City of Las Cruces, 
1983-NMSC-007, 99 N.M. 302, 657 P.2d 629. 

Municipality's authority limited to five miles. 
— Whatever the meaning of "not limited to" in the 


introductory clause of Subsection A, these words did not 
extend the municipality's authority to distribute natural 
gas to customers more than five miles beyond the mu- 
nicipal limits. City of Las Cruces v. Rio Grande Gas Co., 
1967-NMSC-190, 78 N.M. 350, 481 P.2d 492. 

Applicability of Tort Claims Act. — The operation of 
a natural gas system, even though beyond the statutory 
limitations imposed by Subsection (A)(2), does not deprive 
a city of the exclusive right, remedy and obligation pro- 
vision of the Torts Claim Act. Cole v, City of Las Cruces, 
1983-NMSC-007, 99 N.M. 302, 657 P.2d 629. 

If a city negligently maintains.a gas service provided by 
it beyond the statutorily prescribed five-mile limit, that 


negligence is actionable and there exists no sovereign im- 


munity to shield it from its liability under the Tort Claims 
Act. Cole v. City of Las Cruces, 19838-NMSC-007, 99 N.M. 
302, 657 P.2d 629. 


3-25-4, Financing acquisition of gas or geothermal utility. 


The acquisition of facilities of a municipal gas or geothermal utility shall only be financed from 
funds received from the issuance and sale of bonds as authorized in Sections 3-30-5 through 3-30-8 
and 8-31-1 through 3-31-12 NMSA 1978 except as provided in Section 3-23-4 NMSA 1978. 


. History: 1953 Comp., § 14-24-4, exuered by Laws 
1965, ch. 300; 1985, ch. 81, § 5. 


ANNOTATIONS 


Law reviews. — For article, "Existing Legislation and 
Proposed Model Flood Plain Ordinance for New Mexico 
Municipalities," see 9 Nat. Resources J. 629 (1969), 


3- 25:5. Gas or adoterinaT utility; eminent domain power; procedure. 


Any iafifels due acquiring a natural gas or geothermal utility may exercise the power of emi- 
nent domain within or without the municipality boundary for the purpose of acquiring property 
or interest in property for the location of or for the extension of the facilities of a natural gas or 
geothermal utility. Proceedings to obtain such condemnation shall be in the manner provided by 
the Eminent Domain Code [42A-1-1 to 42A-1-33 NMSA 1978]. 
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History: 1953 Comp., § 14-24-5, enacted by Laws Cross references. — For constitutional provision on 
1965, ch. 300; 1969, ch, 251, § 5; 1981, ch. 125, § 38; eminent domain, see N.M. Const., art. II, § 20. 
1985, ch. 81, § 6. 


3-25-6. Gas or geothermal utility; lease agreement; operating 
agreement; option to purchase; election on question of 
acquisition, issuance of bonds and lease agreement. 


A. A municipality acquiring a municipal gas or geothermal utility may, by ordinance, contract 
to lease the gas or geothermal utility to a lessee. The term of the lease shall not exceed twenty-five 
years, and, consistent with the provisions of this section, the ordinance may contain such provi- 
sions and be in such form as the governing body determines. 

B. The governing body shall set forth in the ordinance or in the proceedings under which the 
revenue bonds are proposed to be issued provisions requiring payments to the municipality by the 
lessee adequate to meet and discharge when due: 

(1) all amounts found by the governing body to be necessary in connection with the Sund 
action; 

(2) the amount necessary in each year to pay the principal and interest on the revenue 
bonds proposed to be issued; 

(3) the amount necessary to be paid each year into any reserve fund which the governing 
body deems advisable to establish in connection with the retirement of the proposed bonds or n Whe 
maintenance of the natural gas or geothermal utility or both; and 

(4) the estimated cost to the municipality of maintaining the utility in aba: repair and 
keeping it properly insured unless the terms under which the utility is to be leased provide that 
the lessee shall maintain the utility and carry all proper insurance relating to the utility. 

C. The lease agreement shall also: 

(1) require the lessee to complete and connect the natural gas or geothermal utility; 

(2) require the lessee to place the utility in operation; and 

(3) obligate the lessee through the utility to provide the supply and service of natural gas 
or geothermal energy. 

The original lessee and any succeeding holder of the lease shall be subject to regulation as a 
public utility under the Public Utility Act [Chapter 62, Articles 1 through 6 and 8 through 13 
NMSA 1978]. 

D. The lease may contain an option to purchase the natural gas or geothermal utility at the 
election of the lessee upon compliance by the lessee with the terms of the lease. Any option to 
purchase the natural gas or geothermal utility shall provide for a purchase price not less than the 
amount: 

(1) necessary to discharge in full the principal and interest of any outstanding revenue 
bonds issued by the municipality to finance the acquisition of the natural gas or geothermal util- 
ity; and 

(2). of all expenses incurred or to be incurred in completing the transaction. 

E. No ordinance providing for the acquisition of a natural gas or geothermal utility, the issu- 
ance of revenue bonds and the leasing of the natural gas or geothermal utility to a lessee shall 
become effective until the question of acquiring the natural gas or geothermal utility, issuing the 
revenue bonds and leasing the natural gas or geothermal utility, as proposed, has, as a single 
question, been submitted to the qualified electors at a regular or special municipal election, which 
election shall be substituted for the election required in Section 3-23-2 NMSA 1978. A special elec- 
tion may be called for the purpose of voting on the question, but no special election shall be called 
for a date less than ninety days prior to the date of the regular municipal election. The ordinance 
authorizing the acquisition of the natural gas or geothermal utility, the issuance of revenue bonds 
for the acquisition of the utility and the leasing of the natural gas or geothermal utility shall be 
published in full once a week for two successive weeks, and the last “sons, shall be at least 
seven days before the date of the election. 
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F.. The ballot provided for the election shall set forth in general terms the question to be voted 
upon substantially as follows: 

"Shall the (city, town or village - choose the applicable term) of .........:.: , New Mexico proceed with 
the program for acquisition of natural gas or geothermal facilities, the issuance and sale of not to 
exceed $ ......... principal amount of revenue bonds for the cost thereof and incidental purposes and 
the leasing of such facilities to :......... , a public utility, all according to Ordinance No. ....... adopted 
on the .. day of......... PLOs ap" 

The ballot shall provide for each voter to indicate whether he favors or opposes such proposition. 

G. If a majority of the qualified electors pone on the question approve the proposition, the 
ordinance shall become effective. 

H. No municipality shall pay from its general fund or otherwise contribute any property or 
asset to pay any part of the cost of acquiring a natural gas or geothermal system which is to be 
leased as provided in this section; provided that nothing herein shall be construed to prevent a 
municipality from accepting private donations of property or other assets to be used for defraying 
any part of the cost.of the natural gas or geothermal system. 


History: 1953 Comp., § 14-24-6, enacted by Laws 
1965, ch. 300; 1985, ch. 81, § 7. 


e e ® 
Sewage Facilities 
Sec. Sec. 
3-26-1. Sanitary sewers; authority to acquire; condemna- 3-26-3. Authority to require sewer connections; adoption 
tion; jurisdiction over system. of rules and regulations; penalties. 


3-26-2. Sanitary sewers; charges and assessments for 
maintenance and extension; lien. 


3-26-1. Sanitary sewers; authority to acquire; condemnation; 
jurisdiction over system. 


' A. Inthe manner provided in Section 3-23-2 NMSA 1978, a municipality may, within and with- 
out the municipality: 

(1) acquire and maintain facilities for the collection, treatment and disposal of sewage; 

(2) condemn private property for the construction, maintenance and operation of sewer 
facilities; and 

(3) acquire, maintain, contract for or condemn for use as a municipal utility privately 
owned sewer facilities used or to be used for the collection, treatment and disposal of sewage of the 
municipality or its inhabitants. 

B. For the purpose of acquiring, maintaining, contracting for, condemning or protecting the 
sewer facilities, the jurisdiction of the municipality extends to the territory occupied by the sewer 
facilities; in exercising its jurisdiction to acquire, maintain, contract for or condemn, the munici- 
pality shall not act so as to physically isolate and make nonviable any portion of the sewer facili- 
ties, within or without the municipality. 

C. Proceedings to obtain any condemnation authorized in this section shall be in the manner 
provided by the Eminent Domain Code [42A-1-1 to 42A-1-33 NMSA 1978]. 


History: 1953 Comp., § 14-25-1, enacted by Laws For Sanitary Projects Act, see Chapter 3, Article 29 


1965, ch. 300; 1969, ch. 251, § 6; 1994, ch. 99, § 1. NMSA 1978. 
Cross references. — For eminent domain power of For excess indebtedness permitted for sewer system, see 
municipality, see 3-18-10 NMSA 1978. N.M. Const., art. IX, § 13. 
For power of municipality relating to requirement for For Tort Claims Act, see 41-4-1 NMSA 1978 et seq. 
sanitary facilities, see 3-18-22 NMSA 1978. For Eminent Domain Code, see 42A-1-1 to 42A-1-33 
For powers of municipalities relating to opening and NMSA 1978. 
maintenance of sewers and drains, see 3-18-25 NMSA The 1994 amendment, effective May 18, 1994, 
1978. added Subsection A(3) and Subsection C relating to the 
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acquisition of a municipal sewer facility, and made minor NMSA 1978 and this section, counties have the author- 
stylistic changes throughout the section. ity to acquire and maintain sewage facilities and thereby 
meet the requirements of 40 C.F.R. § 131.11(0)(2)(ii) (since 

ANNOTATIONS removed), which requires an agency to have the author- 


ity to.effectively manage waste treatment works, etc. 1978 


Jurisdiction of municipal condemnation of public Op. Att'y Gen. No. 78-15. 


utility. — The public utilities commission does not have 
jurisdiction over municipal condemnations of regulated Law reviews. — For note, "United Water New Mexico 


water and sewer utilities. United Water N.M., Inc. v. New v. New Mexico Public Utility Commission: Why Rules Gov- 


. . ' ‘ : erning the Condemnation and Municipalization of Water 
bgt ao es Comte st 09 GMS COM 2528 aM: Utilities May Not Apply to Electric Utilities," see 38 Nat. 


Scope of city's authority, — An ordinance adopting Resources J. 667 (1998). 
a radionuclide water disposal standard fifty times more Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
stringent than the standard adopted by the state and Jur. 2d Municipal Corporations, Counties, and Other Po- 
federal governments is invalid as beyond. the city's del- litical Subdivisions $§ 569 to 574. 
egated authority. Interstate Nuclear Services Corp., v. City, Establishment or extension of sewer as a public use or 


of Santa Fe, 179 F. Supp.2d 1253 (D.N.M. 2000). ©) purpose’ for which power of eminent domain may be exer- 
Statute not limited to domestic wastes. — Sec-' © cised, 169 A.L.R. 576. 
tions 3-26-1 NMSA 1978 et seq., dealing with municipal Validity and construction of regulation by municipal 


corporation fixing sewer-use rates, 61 A.L.R.3d 1236. 


facilities, t limited t ti tes but ina iggy Ma Si 3 ; : " 
powage facilities, are, not, Hintted ita domestic Pas eieut Validity of zoning ordinance deferring residential devel- 


speak in terms of waste in general. 1978 Op. Att'y Gen. 


No. 78-15. opment until establishment of public services in area, 63 
County authority over sewage facilities meets A.L.R.3d 1184. , 
federal regulatory standard. — Pursuant to 4-37-1 63 C.J.S, Municipal Corporations § 1 49, 


3-26-2. Sanitary sewers; charges and assessments for maintenance and 
extension; lien. 


A. A municipality, for the purpose of maintaining, enlarging, extending, constructing and re- 
pairing sewer facilities and for paying the interest and principal on revenue bonds issued for the 
acquisition, condemnation or construction of sewer facilities, may levy by general ordinance a just 
and reasonable service charge upon a front-foot, volume- ohsawage, number-of-outlets or other eq- 
uitable basis on: 

(1) an improved or unimproved lot or land that adjoins a street in which a sewage collec- 
tion system exists or that is accessible to such a sewage collection system; and 

(2) premises and improvements otherwise situated but connected to the sewage ‘cofactor 
system. aa 

B.. Any charge authorized in Subsection A of this section is a lien co-equal with a similar water 
lien and superior to all other liens except general property taxes upon the property so charged and 
is a personal liability of the owner of the property so charged, The lien shall be enforced as pro- 
vided in Sections 3-36-1 through 3-36-7 NMSA 1978, 


History: 1953 Comp., § 14-25-2, enacted by Laws in furnishing municipally owned utility services, if such 
1965, ch. 300; 1967, ch. 146, § 6; 197, ch, $24, § 1; 1994, rates compare favorably with those received by private 
ch. 99, § 2. i. utility companies. Apodaca v. Wy gt 1974-NMSC-071, 86 

Cross references, — For Eminent Domain Code, see N.M. 516, 525 P.2d 876. 
42A-1-1 to 42A-1-33 NMSA 1978. ) Application of revenues, — This section and 3-27-4 

The 1994 amendment, effective May 18, 1994, in Sub- NMSA 1978 do not limit or prohibit the application of the 
section A, substituted "sewer" for "sewage" twice, inserted revenues from the sewer or water system operated by a 
"acquisition, condemnation or" near the beginning of the home-rule city to other municipal purposes. The only limi- 
subsection, and made stylistic changes; and,in Subsection tation, as in the case of any legislative action or function 
B, substituted "3-36-1 through 3-36-7 NMSA" for "14-35-1 by the city, is that it exercise its authority in a reason- 
through 14-35-6 NMSA 1953" and made stylistic changes. able manner and act pursuant to constitutional author- 

ANNOTATIONS ity sApodash v. Wilson, 1974-NMSC-071, 86 N.M. 516, 525 

Standards for setting rates. — Where the munici- Am. Jur, 2d, A.L.R. and C.J.S. references. — 56 Am. 
pality owns and operates a water and sewer system, the Jur, 2d Municipal Corporations, Counties, and Other Po- 
rates charged by it must be fair, reasonable and just, litical Subdivisions § 574, 
uniform and nondiscriminatory. The city has the power 63 CJS. pecedige Corporations § 1356. 


to set reasonable rates in excess of actual expenditures : 
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3-26-3. Authority to require sewer connections; adoption of rules and 
regulations; penalties. 


A municipality may, by general ordinance: 

A. require the owner, agent or occupant of a building on a lot or land adjoining a street in which 
a sewage collection system exists to connect the building to the sewage collection system; and 

B. adopt necessary rules and regulations relating to the connection, use, injury, maintenance, 
supervision and inspection of the sewage facilities. 


History: 1953 Comp., § 14-25-83, enacted ys Laws ANNOTATIONS 


1008) SHe B00. Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 573. 
64 C.J.S. Municipal Corporations § 1805. 


ARTICLE 27 


Water Facilities 


Sec. Sec. 

3-27-1.' Potable; authority to acquire and operate water 3-27-5. Potable; contracts for acquiring and supplement- 
facilities. ing supply; storage; payments from water 

3-27-2. Potable; methods of acquisition; condemnation charges; joint water supply contracts be- 
conveyances authorized; land for appurte- tween two or more, municipalities. 
nances; public and private use; compensa- 3-27-6. Judicial examination, approval and confirmation, 
tion. 3-27-7, Hearing; costs; review. 

3-27-3. Potable; jurisdiction over water: facilities and 3-27-8, Furnishing or selling water outside of corporate 
source. limits. 

3-27-4. Potable; charges and assessments for mainte- 3-27-9. Emergency water supply fund created; expendi- 
nance and extension; lien; frontage tax for ture. 


water service, 


3-27-1, Potable; authority to acquire and operate water facilities. 


_A. A municipality, within and without the municipal boundary, may: 
(1) acquire water facilities that may include but are not limited to: 
(a) wells, cisterns and reservoirs; 
(b) distribution pipes and ditches; 
(c) pumps; 
(d) rights of way; 
(e) water treatment plants; and 
. (f). their necessary appurtenances; and 
(2) .use and supply water for: 
(a) sewer purposes; 
(b) private use; and 
; (c) public use. 
B. In acquiring private property pursuant to this section, a Ieee diss may exercise the 
power of eminent domain pursuant to procedures of the Eminent Domain Code [42A-1-1 to 42A-1- 
33 NMSA 1978] and subject to any applicable provisions of Section 3-27-2 NMSA 1978. 


History: 1953 Comp., § 14-26-1, enacted by Laws For metropolitan water boards, see 3-61-1 NMSA 1978 


1965, ch. 300; 2009, ch. 269, § 1. et seq. 
Cross references. — For powers of municipalities re- For excess indebtedness permitted for water system, see 
lating to water facilities, see 3-18-25 NMSA 1978. N.M. Const., art. IX, § 13:. 
For water or natural gas associations, see 3-28-1 NMSA For Tort Claims Act, see 41-4-1 NMSA 1978 et seq. 
1978 et seq. For waterworks companies, see 62-2-1 NMSA 1978 et 
For Sanitary Projects ae, see mbes 8, Article 29 seq. 
NMSA 1978. For excavation damage to pipelines and underground 


For regulation of use of iter supply, see 3-53-1 NMSA utility lines, see 62-14-1 NMSA 1978 et seq. 
1978 et seq. 
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For application for permit to appropriate water, see 72- 
5-1 NMSA 1978. 

For transfer of water rights, see 72-5-23 NMSA 1978. 

For community uses of water, see 72-10-1 NMSA 1978 
et seq. 

For community acequias or ditches, see 73-2-1 NMSA 
1978 et seq. 

For water and sanitation districts, see 73- 21- 1 NMSA 
1978 et seq. 

The 2009 amendment, effective June 19, 2009, added 
Subsection B. 


ANNOTATIONS 


Water franchise without referendum. — A fran- 
chise to maintain and operate an existing water plant, and 
to make additions, extensions and betterments thereto, 
may be granted by city ordinance without a referendum to 
the people. Asplund v. City of Santa Fe, 1926-NMSC-002, 
381 N.M, 291, 244 P. 1067. 


Eminent domain. — This section confers the power of - 


eminent domain to a city to construct waterworks system. 
City of Raton v. Raton Ice Co., 1920-NMSC-060, 26 N.M. 
300, 191 P. 516. 

Approval of indebtedness required by election. 
— The town of Hagerman may borrow money from the 
farmers home administration to acquire a water system; 
however, the note or certificate of indebtedness given to 
the farmers home administration must provide that it will 
be paid solely from the revenues produced by the water 
system without incurring any liability to pay the indebt- 
edness out of the general funds of the municipality unless 
the voters of the municipality have approved of the in- 
debtedness in a general or special election. 1967 Op. Att'y 
Gen. No. 67-84. 


Am. Jur. 2d, A:L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Water Companies and Waterworks §§ 3 to 12. 

‘Liability for tort of officer or employee of water depart- 
ment, 24 A.L.R. 545, 28 A.L.R. 822, 54 A.L.R. 1497. 

Mandamus against municipality to compel repair or im- 


provement of sewer or drain, 46 A.L.R, 271. 


Liability of municipality where sewer originally of am- 
ple size has become inadequate by growth or development 
of territory, 70 A.L.R. 1347. 

Municipality as riparian owner, right tou use of water for 
public supply, 141 A.L.R. 639. 

Liability of municipal corporation for damage to prop- 
erty resulting from inadequacy of drains and sewers due 
to defect in plan, 173 A.L.R. 1031. 

Right to cut off water supply, because of failure to pay 
sewer service charge, 26 A.L.R.2d 1359, 

Extension of water system, right to compel municipal- 
ity, 48 A.L.R.2d 1222. 

Dedication or acceptance, construction or maintenance 
of sewers, water pipes, or the like by public authorities 
in roadway, street, or alley as indicating, 52 A.L.R.2d 263. 

Drains or sewers, duty of municipality to prevent ob- 
struction of, 59 A.L.R.2d 281. 

Injunctive relief against diversion of water by municipal 
corporation or public utility, propriety of, 42 A.L.R.3d 426. 

Validity of ordinance deferring residential development 
until establishment of public services in area, 63 A.L.R.3d 
1184, 

Construction and application of 7 USCA § 1926(b), pro- 
hibiting curtailment or conditioning of water or sewer 
service based on inclusion within municipal borders, 146 
A.L.R. Fed. 387. 

63 C.J.S. Municipal Corporations §. 1051; 94 C.J.S. Wa- 
ters § 226 et seq. 


3-27-2. Potable; methods of acquisition; condemnation conveyances 
authorized; land for appurtenances; public and private use; 


compensation. 


A. Subject to the provisions of this section, Gitsiatentiicc within and without the municipal 


boundary may: 
(1) acquire, contract for or condemn: 
(a) springs; 
(b) wells; 
(c) water rights; 
(d) other water supplies; and 


(e) rights of way or other necessary ownership for the acquisition of water facilities; 
(2) acquire, maintain, contract for or condemn for use as a municipal utility privately 
owned water facilities used or to be used for the furnishing and supply of water to the municipality 


or its inhabitants; and 


(3) change the place of diversion of any water to any place peletieg by the municipal in 
order to make the water available to the municipality. 


B. Municipalities shall not condemn water sources used by, water stored for use by or water 
rights owned or served by an acequia, community ditch, irrigation district, conservancy district or 
political subdivision of the state. The provisions of this subsection apply only to an acequia or com- 
munity ditch formed before July 1, 2009. 

C. For the purposes stated in Section 3-27-3 NMSA 1978, a municipality may take water from 
any stream, gulch or spring. If the taking of the water materially interferes with or impairs the 
vested right of any person to the creek, gulch or stream or to any milling or manufacturing on the 
. creek, gulch or stream, the municipality shall obtain the consent of the person with the vested 
right or acquire the vested right by condemnation and make full compensation or satisfaction for 
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all damages occasioned to the person, enhipat to wis snoepiaiting set forth in: Subsection B of this 
section. 

D. Any person may lawfully convey to any municipality any Gate wat right: ard ditch right 
or any interest‘in any water, water right.and ditch right held or claimed by the ge No change 
or use of the: | 

(1) water; 

(2) water right; 

(3) place of diversion; or 

(4) purpose for which the water or water right was originally. acquired by the grantor, shall 
invalidate the right of the municipality to use the water or water right. 

E. Proceedings to obtain any condemnation authorized in this section shall be 1 in whe manner 
provided by law. 

F. At any time before or after poainnvndadeht of a condemnation action aetna by Chap- 
ter 3, Article 27 NMSA 1978 to condemn any well, cistern, reservoir, distribution pipe or ditch, 
spring, stream, water or water right, the parties may agree to and carry out a compromise or 
settlement as to any matter. Within twenty days following the filing of the petition, the condemnee 
may elect to proceed through an arbitration process pursuant to the Uniform Arbitration Act by. 
filing a written notice with the condemnor. The arbitrators may award an amount they find to be 
just compensation for the condemnation of the water or water rights. The arbitrators may decide 
that the interests of justice are not served by permitting the taking of the condemnee's water or 
water rights and may order that the arbitration be dismissed and that the property not be taken 
by the municipality. If the award of the arbitrators exceeds the amount offered by the condemnor 
pursuant to this subsection by more than one hundred fifteen percent, or if the arbitrators decide 
that no taking shall occur as permitted in this subsection, or if the arbitration is abandoned by 
the condemnor, then the arbitrators shall award reasonable and necessary arbitration expenses, 
including attorney fees, to the condemnee. 

G. In any condemnation proceeding pursuant to this section, the entity shall haye reasonably 
satisfied the following criteria prior to commencing any such proceeding: 

(1) the entity has a requirement for water or water rights for public health or safety pur- 
poses; or 
(2) the entity has a requirement for water or water rights for other purposes and: 
(a) suitable water rights are unavailable for voluntary sale at up to one hundred 
twenty-five percent of appraised value; 
(b) suitable water rights in the public domain are unavailable. for purchase at. up to 
one hundred twenty-five percent of appraised value; . 
(c) the entity has implemented a water conservation piaes and 
(d) the acquisition and purpose is consistent with the regional water plan... 


History: 1953 Comp., § 14-26-2, enacted by Laws 
1965, ch. 300; 1969, ch. 251, § 7; 1994, ch. 99, § 3; 2009, 
ch. 269, § 2. 

Cross references. — For Eminent Domain Code, see 
42A-1-1 to 42A-1-33 NMSA 1978. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, at the beginning of the sentence, added “Subject 


to the provisions of this section"; added Subsection B; in . 


Subsection C, after "occasioned to the person", added the 
remainder of the sentence; and added Subsections F and 


The 1994 amendment, effective May 18, 1994, added 
Paragraph A(2), and madé minor stylistic changes 
throughout the section. 


ANNOTATIONS 


Jurisdiction of municipal condemnation of public 
utility. — The public.utilities commission does not have 
jurisdiction over municipal condemnations of regulated 
water and sewer utilities. United Water.N.M., Inc. v..N.M. 
Pub. Util. Comm'n, 1996-NMSC-007, 121 N.M. 272, 910 
P.2d 906. 

Law reviews. — For note, "United Water New Mexico 
v. New Mexico Public Utility Commission: Why Rules Gov- 
erning the Condemnation and Municipalization of Water 
Utilities May Not Apply to Electric Utilities," see 38 Nat. 
Resources J. 667 (1998). 


3-27-3. Potable; jurisdiction over water facilities and source. 


A. For the purpose of acquiring, maintaining, contracting for, condemning or protecting its 
water facilities and water from pollution, the jurisdiction of the municipality extends within and 


without its boundary to: 
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(1) all territory occupied by the water facilities; 
(2) all reservoirs, streams and other sources supplying the reservoirs and streams; and 
(3) five miles above the point from which the water is taken. 

B. In exercising its jurisdiction to acquire, maintain, contract for or condemn and protect the 
water facilities, the municipality shall not act so as to physically isolate and make nonviable any 
portion of the water facilities, within or without the municipality. The municipality may adopt any 
ordinance and regulation necessary to carry out the power conferred by this section. 


History: 1953 Comp., § 14-26-3, enacted by Laws the introductory language, added the next to last para- 
1965, ch. 300; 1994, ch. 99, § 4; 2009, ch. 269, § 3. graph, and made stylistic changes. 

Cross references. — For Eminent Domain Code, see — 
42A-1-1 to 42A-1-33 NMSA 1978: | ANNOTATIONS 

The 2009 amendment, effective June 19, 2009, in Sub- Am, Jur. 2d, A.L.R. and C.J.S. references. — 63 
section B, after "contract for or condemn", added "and pro- C.J.S. Municipal Corporations § 1051. 


tect the water facilities". . 
The 1994 amendment, effective May 18, 1994, in- 
serted "acquiring" and "contracting for, condemning or" in 


3-27-4. Potable; charges and assessments for maintenance and 
extension; lien; frontage tax for water service. 


A. A municipality owning and operating a water utility may, for the purpose of maintaining, 
enlarging, extending, constructing and repairing water facilities and for paying the interest and 
principal on revenue bonds issued for the acquisition, condemnation or construction of water fa- 
cilities, levy by general ordinance a just and reasonable service charge upon a front-foot, volume- 
of-water or other reasonable basis on: 

(1) an improved or unimproved lot or land that adjoins a street in which a water supply 
system exists or which is otherwise accessible to such water supply system; and 

(2) premises and improvements otherwise situated but connected to the water supply sys- 
tem. 

B. The charges authorized in this section shall in no way limit the authority of a municipality 
to collect an assessment levied for the payment of a special improvement as authorized in Chap- 
ter 3, Article 33 NMSA 1978. 

C. Any charge authorized in Subsection A of this section is a lien co-equal with a similar sani- 
tary sewer lien and superior to all other liens except general property taxes upon the property so 
charged and is a personal liability of the owner of the property so charged. The lien shall be en- 
forced as provided in Sections 3-36-1 through 3-36-7 NMSA 1978. 


History: 1953 Comp., § 14-26-4, enacted by Laws in furnishing municipally owned utility services, if such 
1965, ch. 300; 1977, ch. 324, § 2; 1994, ch. 99, § 5. rates compare favorably with those received by private 
Cross references. — For charge for service becomes a utility companies. Apodaca v. Wilson, 1974-NMSC-071, 86 
lien against property served, see 3-23-6 NMSA 1978. N.M. 516, 525 P.2d 876. 
For municipal liens, see 3-36-1 NMSA 1978 et seq. In determining whether charge made is one of fee 
For the Eminent Domain Code, see 42A-1-1 to 42A-1-33 or assessment in municipal water assessment, the 
NMSA 1978. name given the charge is not controlling. Leigh v. Hertz- 
The 1994 amendment, effective May 18, 1994, in- mark, 1967-NMSC-064, 77 N.M. 789, 427 P.2d 668. 
serted "acquisition, condemnation or" in Subsection A, Application of revenues. — This section and 3-26-2 
substituted "Chapter 3, Article 383 NMSA 1978" for "Sec- NMSA 1978 do not limit or prohibit the application of the 
tions 14-32-1 through 14-32-38. NMSA 1953" in Subsec- revenues from the sewer or water system operated by a 
tion B, substituted "3-36-1 through 3-36-7 NMSA 1978" home-rule city to other municipal purposes, The only limi- 
for "14-35-1 through 14-35-6 NMSA 1953" in Subsection tation, as in the case of any legislative action or function 
C, and made stylistic changes throughout the section. by the city, is that it exercise its authority in a reason- 
able manner and act pursuant to constitutional author- 
ANNOTATIONS ity. Apodaca v. Wilson, 1974-NMSC-071, 86 N.M. 516, 525 
Standards for setting rates. — Where the munici- P.2d 876. 
pality owns and operates a water and sewer system, the Am. Jur. 2d, A.L.R. and C.J.S. references, — 64 
rates charged by it must be fair, reasonable and just, _ C.J.S, Municipal Corporations § 1992. 


uniform and nondiscriminatory. Thé city has the power 
to set reasonable rates in excess of actual expenditures 
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3-27-5. Potable; contracts for acquiring and supplementing supply; 
storage; payments from water charges; joint water supply 
contracts between two or more municipalities. 


A. For the purpose of obtaining, securing or supplementing its water supply and providing for 
the storage, treatment, distribution and transportation of water, a municipality may by ordinance: 
(1) contract over a period of years with: 
(a) the United States government or any of its agencies; 
(b) the state of New Mexico or any of its agencies, boards or instrumentalities; or 
(c) any person or association; . 
(2) agree to accept any pay fora specified amount of water per annum during the term of 
the contract; and ; , 
(3) ‘adopt and enforce water charges sufficient to meet the payments required by the con- 
tract. 

B. Payments required by a contract authorized by this section shall be made from any funds 
of the municipality other than the proceeds from an ad valorem tax and shall be considered an 
expense of the operation and maintenance of the water utility. In no event shall the obligation 
to make such payments be considered a general obligation or indebtedness of the municipality 
within the meaning of any constitutional or statutory provision. 

C. Two or more municipalities may become parties to any contract authorized by this section. 


History: 1953 Comp., § 14-26-5, enacted by Laws 
1965, ch. 300. 


ANNOTATIONS 


Appropriation of underground water. — Where a 


municipality files applications with the state engineer to 
appropriate underground water, only if they are approved 
will any type of purchase financing be required and only 
subsequent to such approval could the amount of the ob- 
ligation be ascertainable, in which event such financing 
might be accomplished by means which would satisfy the 


of Hobbs v. State ex rel. Reynolds, 1970-NMSC-183, 82 
N.M. 102, 476 P.2d 500. 

Contract for lease amounted to invalid contract of 
sale, — An ordinance creating a contract termed a lease 
for water supply for a town, the town to become owner in 
10 years, amounted to a contract.of sale and was invalid 
because not submitted to the voters. Hagerman v. Town 
of Hagerman, 1914-NMSC-0387, 19 N.M. 118, 141 P. 613. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Spe- 
cial requirements of consumer'as giving rise to implied 
contract by public utility to furnish particular amount of 
electricity, gas, or water, 138 A.L.R.2d 1233. 


requisites of either this section or 6-6-11 NMSA 1978. City 


3-27-6. Judicial examination, approval and confirmation. 


In their discretion, municipalities through their respective governing bodies, may file a petition 
at any time in the district court in and for the county in which such municipality is located, pray- 
ing a judicial examination, approval and confirmation of contracts authorized by Section 3-27-5 
NMSA 1978. The petition shall set forth the facts whereon the validity of the contract is founded 
and shall be verified by an appropriate official of the governing body. The action shall be in the 
nature of a proceeding in rem, and jurisdiction of all parties interested may be had by publication 
and posting. The court shall fix the time for the hearing of the petition and shall order the clerk of 
the court, under the seal thereof, to give notice of the filing of the petition, stating in brief outline 
the contents of the petition and showing where a full copy of any contract therein mentioned may 
be examined. The notice shall also state the time and place fixed for the hearing of the petition, 
and that any owner of property, or any resident, within the limits of the municipality, or any per- 
son interested in the contract or in the premises, may at any time, prior to the date fixed for the 
hearing or within such further time as may be allowed by the court, appear and move to dismiss or 
answer the petition. The notice shall be served by publication once each week for four consecutive 
weeks in a newspaper of general circulation published in the county wherein the case is pending, 
and by posting the notice in the office of the clerk of the municipality, at least thirty days prior to 
the date fixed in the notice for the hearing of the petition. Jurisdiction shall be complete after the 
publication and posting. Any owner of property, or any resident, within the limits of the municipal- 
ity, or any person interested in the contract or in the premises, may appear and move to dismiss 
or answer the petition at any time prior to the date fixed for the hearing or within any additional 


629 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved, 


3-27-7 MUNICIPALITIES 3-27-8 


time as may be allowed by the court, and the petition shall be taken as, confessed by all persons 
who fail so to appear. 


History: 1958 Comp., § 14-26-6, enacted by Laws 
1965, ch. 310, § 1. 


3-27-7. Hearing; costs; review. 


At the hearing the court shall have power and jurisdiction to examine into and determine all 
matters and things affecting the question submitted, and shall make findings with reference 
thereto, and render judgment and decree thereon as the case warrants. Costs may be divided or 
apportioned among any contesting parties in the discretion of the trial court. Review of the judg- 
ment of the court may be had, as in other civil action. The Rules of Civil Procedure shall govern 
in matters of pleading and practice where not otherwise specified. The court shall disregard any 
error, irregularity or omission which does not) affect the substantial rights of the parties, The pro- 
visions of Section [Sections] 3-27-6 and 3-27-7 NMSA 1978, shall rend to contracts entered into 
pursuant to the provisions of Section 3-27-5 NMSA 1978. 


History: 1953 Comp., § 14-26-7, enacted by Laws Bracketed material. — The bracketed material was 
1965, ch. 310, § 2. inserted by the compiler and is not part of the law. 


3-27-8. [Furnishing or selling water outside of corporate limits.] 


A. Any municipality owning or operating a municipal water utility may furnish or sell, and 
may contract to furnish or sell, water to any person, association or legal entity, including govern- 
mental agencies and political subdivisions, situate without the SQmROR HOR limits of the municipal: 
ity. 

B. Contracts for the:sale of municipal water may be for a term, and upon Lanasbtohl? deeeHPAHTe 
to the municipality, but the contracts shall be entered in the name of the municipality followang 
approval of its governing body. 


History: 1953 Comp., § 14-26-8, enacted by Laws area that is interfered with by a municipality. In the ab- 
1965, ch, 38, § 1. sence of any proof of tangible loss, that is, physical taking 
Bracketed material. — The bracketed material was or stranded costs, ‘a public utility is not entitled to just 
inserted by the compiler and is not part of the law. compensation when a municipality lawfully exercises its 


right to provide utilities in the in the public utility's certi- 


ANNOTATIONS . fied area. Moongate Water Co,, Inc. v. City of Las Cruces, 
Right of municipality to provide service in the 2013-NMSC-018, 302 P.3d 406. ; 7: 
certified area of iiablie utility. — Where the public Municipality _ providing service in the certified 
regulation commission issued the public utility a certifi- area of a public utility was not a taking. — Where 
cate of public convenience and necessity authorizing the the public regulation commission issued the public utility 
public utility to provide water in an area outside the lim- a certificate of public convenience and necessity authoriz- 
its of the municipality; the municipality subsequently an- ing the public utility to provide water in an area outside 
nexed three undeveloped tracts of land within the public ° the limits of the municipality; the municipality later an- 
utility's certified area, subdivided the land and commit- nexed three undeveloped tracts of land within the public 
ted itself to provide water to the subdivision; and the mu- utility's certified area, subdivided the land and committed 
nicipality had not elected to become subject to the Public itself to provide water to the subdivision; because the mu- 
Utilities Act, 62-1-1 NMSA 1978 et seq., and did not have nicipality had not elected to become subject to the Public 
a population of more than 200,000, the public utility's Utilities Act, 62-1-1 NMSA 1978 et seq., and did not have 
certificate of public convenience and necessity did not A population of more than 200,000, the municipality was 
prevent the municipality from competing with the public not subject to the act and the public utility's certificate 
utility in the certified area, because the municipality was of public convenience and necessity did not prevent the 
not subject to the Public Utilities Act. Moongate Water Co., municipality from competing with the public utility in the 
Ine. v. City of Las Cruces, 2018-NMSC-018, 302 P.3d 405, certified area; the public utility did not have any infra- 
aff'g 2012-NMCA-003, 269 P.3d 1. structure, customers or physical assets in the subdivision, 
A taking may occur by a municipality providing had not incurred any costs to serve the subdivision, and 
service in the certified area of a public utility. —A could not serve the subdivision without making signifi- 
taking may occur, even if a public utility does not have the cant infrastructure improvements; and the municipality 
exclusive right to furnish utilities in a certified area un- did not take any of the public utility's physical assets, the 
der a certificate of public convenience and necessity, if the municipality did not engage in an unlawful taking of the 
publie utility proves that it had established infrastruc- public utility's property. Moongate Water Co., Inc. v. City of 
ture and was already serving customers in the certified Las Cruces, 2013-NMSC-018, 302 P.3d 405. 
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3-27-9. Emergency water supply fund created; expenditure. 


The "emergency water supply fund" is created in the state treasury, Expenditures from this fund 
shall be made upon order of the state board of finance when the board determines that an emer- 
gency exists requiring the expenditure in order to provide an adequate and safe drinking water 
supply for residents of any community of less than 5,000 population in New Mexico using a drink- 
ing water supply system in common. Disbursements from the fund shall be upon vouchers signed 
by the secretary of finance and administration or his authorized representative, 


History: 1953 Comp. - § 14-26- 9, enacted by Laws 
1972, ch. 25, § 1; 1983, ch. 301, 58. 


ARTICLE 28 
6 ° 
Water or Natural Gas Associations 

Sec. Sec. 
3-28-1. Water or natural gas associations; powers. 3-28-14, Refunding authorization; terms, 
3-28-2. Intercommunity water or natural gas supply as- 3-28-14.1. Publication of notice after adoption of resolu- 

sociation; directors. tions; limitation of action. 
3-28-3. Certificate of association, 3-28-15. Financial assistance. 
3-28-4, Acknowledgment and filing of original certificate; 3-28-16, Establishment of rates or contracts for service; 

recording of copy. ; lien against property served. 
3-28-5. Powers of association as body corporate. 3-28-17. Proceeds from bond issues not to be diverted 
3-28-6. Amendment of certificate of incorporation. from purpose. 
3-28-7. Notice of first meeting. 3-28-18. Violations of act; penalty. 
3-28-8. Board of directors; powers. ' bs 3-28-19. Eminent domain. 
3-28-9. Officers or agents; manner of appointment. 3-28-20. Associations not subject to utility laws. 
3-28-10... Revenue bond issues. 3-28-21. New Mexico public utility commission [public 
3-28-11. Terms and provisions of revenue bond issues. regulation commission] jurisdiction. 
3-28-12. Resolution for issuance of bond; execution. 3-28-22, Validation; existing association and outstanding 
8-28-13.' Payment of bonds. bonds. 


3-28-1. Water or natural gas associations; powers. 


Any combination of two or more municipalities and the board of county commissioners of the 
county in which the municipalities are located shall have the power by joint or concurring resolu- 
tion of the governing bodies to appoint three or more commissioners to organize an association for 
the purpose of acquiring a water or natural gas supply system. The board of county commissioners 
of any county in which any unincorporated rural community is located that is situate five miles or 
more from the nearest municipality in which natural gas utility service is available shall have the 
power by resolution to appoint three or more commissioners from the rural community to organize 
an association for the purpose of acquiring a natural gas supply system to provide natural gas 
utility service as provided in Chapter 3, Article 28 NMSA 1978. If commissioners are appointed by 
the board of county commissioners from two or more rural communities in the county, the commis- 
sioners who have been appointed may jointly organize an association for the purpose of acquiring 
a natural gas supply system to provide natural gas utility service as provided in Chapter 3, Article 
28 NMSA 1978. The association may, by resolution of its board of directors, purchase or otherwise 
acquire any water or natural gas supply system, as the case may be, including distribution and 
transmission pipelines or other water or natural gas works, as the case may be, whether already 
constructed or that may be constructed, and to further acquire all the rights, privileges and fran- 
chises of any person, persons or corporation owning the same or having any interest or right 
therein and to hold and operate the same in the same manner as the persons.or corporation from 
whom the same may be acquired and distribute the water or natural gas, as the case may be, in 
the same manner or as may otherwise be determined by the board of directors from time to'time. 
No association or corporation formed by commissioners appointed by the board of county commis- 
sioners shall distribute natural gas in ‘any municipality unless the municipality is incorporated 
in an area served by the association or corporation after the association or corporation has: been 
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formed, nor shall it distribute natural gas outside the county. An association or corporation formed 
by commissioners appointed by the board of county commissioners may distribute natural gas for 
domestic or residential, commercial and irrigation purposes but shall not distribute natural gas 
for industrial purposes except with the consent of any public utility holding a certificate of public 
convenience and necessity from the New Mexico public utility commission authorizing the same 
kind of utility service at any location in the county. Any association formed pursuant to this sec- 
tion shall not provide gas service to any customers of a gas utility regulated by the New Mexico 
public utility commission within any area described in the utility's jurisdictional certificate; pro- 
vided that an association may serve an area not served in fact, although in the certificated area, 
but in the case of any dispute, the burden of persuasion shall be upon the association, The corpo- 
ration is empowered to enter into joint or several agreements for the acquisition of water supply 
or natural gas transmission and distribution systems, as the case may be, whether existing or to 
be constructed in the future, with any existing consumer or any other person, firm or corporation, 
either private or municipal, upon such terms as may be agreed. As used in this section, the term 
"rural community" means an area that contains not less than fifty inhabitants and has a popula- 
tion density of not less than one person per acre. 


History: 1953 Comp., § 14-27-1, enacted by Laws 
1969, ch. 186, § 1; 1981, ch, 203, § 1; 1990, ch. 60, § 1; 
1998, ch. 282, § 9. 

Repeals and reenactments. — Laws 1969, ch. 186, § 
1, repealed former 14-27-1, 1953 Comp., relating to water 
or natural gas supply associations, and enacted a new 14- 
27-1, 1953 Comp. 

Cross references. — For excavation damage to pipe- 
lines and underground utility lines, see 62-14-1 NMSA 
1978 et seq. 

The 1993 amendment, effective June 18, 1993, deleted 
"who are hereby given authority" following "three or more 
commissioners" in the first sentence; deleted "who are 
hereby given authority" following "rural community" in 
the second sentence; deleted "hereby" preceding "empow- 
ered" in the next-to-last sentence; and substituted "New 
Mexico public utility commission" for "New Mexico public 
service commission" in the sixth and seventh sentences, 


The 1990 amendment, effective March 2, 1990, substi- 
tuted "in Chapter 3, Article 28 NMSA 1978" for "herein" 
at the end of the second and third sentences and made 
minor stylistic changes throughout the section. 


ANNOTATIONS 


Subject to the Open Meetings Act..— An intercom- 
munity water supply association composed solely of two 
incorporated villages for purposes of securing an adequate 
and economic supply of water for the residents of the vil- 
lages was a public body subject to the Open Meetings Act, 
particularly in light of the considerable public authority 
the association had over the creation, maintenance and 
distribution of the water to the two villages. 1991 Op. 
Att'y Gen. No. 91-07. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
Jur, 2d Public Tigitles $417. 


- 3-28-2. Intercommunity water or natural gas supply association; 


directors. 


Any association formed.under Chapter 3, Article 28 NMSA 1978 shall be designated an inter- 
community water or natural gas supply association. The directors of the association shall be com- 
posed of the commissioners appointed by and shall serve at the pleasure of the governing body of 
the municipalities who appoint the commissioners. 


History: 1953 Comp., § 14-27-2, enacted by Laws 
1965, ch. 300; 1990, ch. 60, § 2. 

The 1990 amendment, effective March 2, 1990, re- 
wrote the first sentence which read "Any such association 
formed under Sections 14-27-1 through 14-27-18 New 
Mexico Statutes Annotated, 1953 Compilation shall be 
designated an intercommunity water or natural gas sup- 
ply. association" and made minor stylistic changes in the 
second sentence. 


3-28-3. Certificate of association. 


ANNOTATIONS . 


Jurisdiction of public service commission. — In- 
sofar.as the utility operation of an intercommunity gas 
association is concerned, the New Mexico public service 
commission is the major agency exercising jurisdiction 
over such association. 1966 Op. Att'y Gen. No. 66-07. 


The incorporators of an association foamed i Ghaptat 3, Article 28 NMSA 1978 shall ex- 


ecute a certificate setting forth: 


A. the name of the association. No name shall be assumed that is in use by another association 
or corporation in this state or so nearly similar as to lead to uncertainty or confusion; 
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B. the names of the incorporators; . 

C. the location of its principal office in this state; 

D.* the objects and purposes of the association, the county or counties in which its operations 
are to’ be carried on and the general description of the lands, reservoir, pipelines and water or 
natural gas supply systems to be used under the management of the association; 

E. ‘ the amount of capital stock and number and denomination of the shares or, if the incorpora- 
tors do not desire to issue shares of stock, the plan and manner of acquiring membership and of 
providing funds or means for the acquisition, construction, improvement and maintenance of its 
works and for its necessary expenses; 

F. the period, if any, limited for the duration of the association; and a 

G. the number of members to serve upon the board of directors of the association and the dura- 
tion of their offices, and it may name the persons who shall serve as the board of directors for the 
first three months or until their successors are duly appointed and qualified.’ 

The certificate or any amendment thereof may also contain any provision not inconsistent with 
the law of this state that the incorporators may choose to insert for the regulation and conduct of 
the affairs of the association extending its membership; enlarging or changing the scope of its op- 
erations, creating and enforcing a lien upon the reservoirs, works, water rights and pipelines of the 
association or its members for the cost:of the acquisition, construction, repair, improvement and 
maintenance of same, collecting the necessary funds for expenses and purposes of the association, 
defining or limiting its powers and for its dissolution and the distribution or other disposition of 
its property. 


History: 1953 Comp., § 14-27-3, enacted by Laws 
1965, ch. 300; 1990, ch. 60, § 3. 

The 1990 amendment, effective March 2, 1990, de- 
leted the "and" at the end of Subsection G, deleted the 


subsection designation "H".at the beginning of the fi- 


nal paragraph of the section, and made minor stylistic 


changes throughout. 


3-28-4. Acknowledgment and filing of original certificate; recording 


of copy. 


s 


The certificate of association shall be acknowledged as required for deeds of real estate and shall 
be filed in the office of the secretary of state, and a copy of the certificate, duly certified by the sec- 
retary of state, shall be recorded in the office of the county clerk of the county or counties where 
the lands or works are located. The certificate or a copy thereof duly certified by the secretary of 
state or county clerk shall be evidence in all courts and places. 


History: 1953 Comp., § 14-27-4, enacted by Laws 
1965, ch. 300; 1990, ch. 60, § 4; 2013, ch. 75, § 1. 

The 2013 amendment, effective July 1, 2013, required 
that certificates of association be filed with the secretary 
of state; after the "filed in the office of the" deleted "state 
corporation commission" and added "secretary of state"; 
after "a copy of the certificate, duly certified by the", 


deleted "state corporation commission" and added "secre- 
tary of state"; and after "a copy thereof duly certified by 
the", deleted "commission" and added "secretary of state”. 

The 1990 amendment, effective March 2, 1990, substi- 
tuted "The certificate of association" for "Said certificate" 
at the beginning of the section and made minor stylistic 
changes. 


3-28-5. Powers of association as body corporate. 


Upon the filing of the certificate and copy thereof as provided in Section 3-28-4 NMSA 1978, 
the persons so associating, their successors and those who may thereafter become members of the 
association shall constitute a body corporate by the name set forth in the certificate and by such 
name may sue and be sued and shall have capacity to make contracts, acquire, hold, enjoy, dispose 
of and convey.property, real and personal, and to do any other act or thing necessary or proper for 
carrying out the purposes of their organization. 


History: 1953 Comp., § 14-27-5, enacted by Laws 
1965, ch. 300; 1990, ch. 60, § 5. 

The 1990 amendment, effective March 2, 1990, sub- 
stituted "Section 3-28-4 NMSA 1978" for "Section 14-27-4 


New Mexico Statutes Annotated, 1953 Compilation" and 
made minor stylistic changes. 
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3-28-6. Amendment of certificate of incorporation. 


Every association formed under Chapter 3, Article 28 NMSA 1978 may change its name, in- 
crease or decrease its capital stock or membership, change the location of its principal office in this 
state, extend the period of its existence and make such other amendment, change or alteration as 
may be desired, not inconsistent with Chapter 3, Article 28 NMSA 1978 or other law of this state, 
by a resolution duly adopted by a two-thirds! vote of the entire membership of the board of direc- 
tors. A certified copy of such resolution with the affidavit of the president and secretary that the 
resolution was duly adopted by a two-thirds’ vote of the entire membership of the board of direc- 
tors at a meeting held in accordance with the: provisions of its bylaws shall be filed and recorded 
as provided for filing the original certificate of incorporation, and, thereupon, the certificate of in- 
corporation shall be deemed to be amended accordingly, and a copy of the certificate of amendment 
certified by the secretary of state and the county clerk shall be accepted as evidence of such change 
or amendment in all courts and places. 


History: 1953 Comp., § 14-27-6, enacted by Laws The 1990 amendment, effective March 2, 1990, in- 
1965, ch. 300; 1990, ch. 60, § 6; 2013, ch. 75, § 2. serted "formed under Chapter 8, Article 28 NMSA 1978" 
The 20138 amendment, effective July 1, 2018, required and substituted "Chapter 3, Article 28 NMSA 1978" for 
that the secretary of state certify certificates of amend- "Sections 14-27-1 through 14-27-18 New Mexico Statutes 
ment of articles of incorporation; and in the second sen- Annotated, 1953 Compilation" in the first sentence and 
tence, after "certificate of amendment certified by the", de- made minor stylistic changes. 
leted "state corporation commission" and added "secretary 
of state", 


3-28-7. Notice of first meeting. 


The first meeting of every association formed under Chapter 3, Article 28 NMSA 1978 shall be 
called by a notice signed by a majority of the incorporators named in the certificate of incorpora- 
tion, which notice shall be served personally or by mail at least ten days prior to the date of the 
meeting. ; 


History: 1953 Comp., § 


14-27-7, enacted by Laws The 1990 amendment, effective March 2, 1990, in- 
1965, ch. 300; 1990, ch. 60, § 7. 


serted "formed under Chapter 8, Article 28: NMSA 1978" 
and made minor stylistic changes. 


3-28-8. Board of directors; powers. 


The power to make and alter bylaws or rules and regulations for the management and operation 
of the works of the association, and the control and conduct of its business and affairs, shall be in 
the board of directors. | . 


History: 1953 Comp., § 14-27-8, enacted by Laws 
1965, ch. 300. ' 


3-28-9. Officers or agents; manner of appointment. 


Associations formed under Chapter 3, Article 28 NMSA 1978 may have such officers or agents 
chosen or appointed in such manner and for such terms as may be provided by the bylaws except 
as is otherwise provided in Chapter 3, Article 28 NMSA 1978. 


History: 1953 Comp., § 14-27-9, enacted by Laws substituted "Chapter 3, Article 28 NMSA 1978" for “Sec- 
1965, ch. 300; 1990, ch. 60, § 8. tions 14-27-1 through 14-27-18 New Mexico Statutes An- 
The 1990 amendment, effective March 2, 1990, in- notated, 1953 Compilation" and made a minor stylistic 
serted "formed under Chapter 3, Article 28 NMSA 1978", change. 
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3-28-10. Revenue bond issues. 


Whenever the board of directors for any intercommunity water or natural gas supply association 
determines, by resolution, that interest or necessity demands the acquisition, construction, repair, 
extension, improvement or betterment of any water system or natural gas transmission and dis- 
tribution system, the association is hereby authorized to make and issue revenue bonds, payable 
solely out of the net income to be derived from the operation of such system, and to pledge irrevo- 
cably such income to the payment of the bonds, the proceeds of the bonds to be used solely for the 
purchasing, acquiring, constructing and making of necessary improvements, extension, repairs and 
betterments of the systems or for the purchase and acquiring of wells, cisterns, reservoirs or other 
sources of supply, rights-of-way, pipelines and pumping plants or other machinery necessary for the 
operation thereof and the land and real estate upon which the same are situated or to be situated. 


History: 1953 Comp., § 14-27-10, enacted by Laws The 1990 amendment, effective March 2, 1990, made 
1965, ch. 300; 1981, ch. 203, § 2; 1990, ch. 60, § 9. minor stylistic changes throughout the section. 


8-28-11. Terms and provisions of revenue bond issues. 


A, Revenue bonds issued as provided in Chapter 3, Article 28 NMSA 1978: 

(1) shall bear interest at such rates as the association may determine payable annually or 
semiannually except for the first interest payment which may be for any period not to exceed one 
year from the date of the bonds; 

(2). may be subject to prior redemption at the association's option at such time and upon 
such terms and conditions with or without payment of a premium as may be provided by the reso- 
lution, indenture or other authorizing instrument; 

(3) shall be numbered from one upward consecutively; 

(4) shall be in such form as may be determined by the association; 

(5) shall mature at any time or times not exceeding thirty-five years from the date of such 
bonds; 

(6) may be secured by a bond reserve fund that may be funded by proceeds of the bonds or 
net revenues of the system or both; 

(7) may be secured by municipal bond insurance or other credit facilities; 

(8) may be issued pursuant to an indenture of trust or similar instrument with a corporate 
or other trustee; and 

(9) may have such other terms and conditions as the association may provide. 

B. Such revenue bonds may be sold at either public or private sale, at, above or below par and 
at any net effective interest rate as the association may determine; provided that such revenue 
bonds shall not be sold at any net effective interest rate in excess of twelve percent a year un- 
less the state board of finance at any time prior to delivery of the revenue bonds approves such 
higher net effective interest rate in writing, based upon the determination of the board that the 
higher rate is reasonable under existing or anticipated bond market conditions. Any approval of 
any net effective interest rate in excess of twelve percent shall constitute conclusive authority for 
the association to issue its revenue bonds at the higher net effective interest rate. As used in this 
subsection "net effective interest rate" means the interest rate based on the actual price to such 
association, calculated to maturity according to standard tables of bond values. 


History: 1978 Comp., § 3-28-11, enacted by Laws Repeals and reenactments. — Laws 1990, ch. 60, § 
1990, ch. 60, § 10. 10 repealed former Section 3-28-11 NMSA 1978, as en- 
acted by Laws 1965, ch. 300 and enacted a new section, 

effective March 2, 1990. 

3-28-12. Resolution for issuance of bond; execution. 


A. The board of directors of any intercommunity water or natural gas supply association is- 
suing revenue bonds under the provisions of Chapter 3, Article 28 NMSA 1978 may authorize 
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the issuance of revenue bonds by resolution adopted by the affirmative vote of two-thirds of the 
entire membership of the board of directors at a regular or special meeting called for that purpose 
wherein the necessity of the revenue bond issue shall be declared, and, when issued, the bonds 
shall be signed by 'the president of the board af directors and rele by the whcidas sib the 
seal of the corporation affixed thereto. 

B. The bonds may be issued in book entry form, any vedatved form or bearer form, with or 
without interest coupons, or any combination thereof, with or without right of conversion to an- 
other form and in any denomination with or without right of conversion to any other denomina- 
tion, subject to such conditions for transfer, as may be provided in the resolution, indenture or 
other authorizing instrument. The bonds may be made registrable, transferable and payable by 
the registrar under such terms and conditions as may be provided in the resolution, indenture 
or other authorizing instrument. Payment at designated due dates or in installments may be by 
check, draft, warrant or other order for payment or medium of payment and need not be condi- 
tioned upon presentation of any security or coupon. The resolution, indenture or other authorizing 
instrument may require that the public securities be authenticated with the manual or facsimile 
signature of an officer or other authorized person of the registrar or of any other officer or officers 
of the public body whose manual or:facsimile signature is not otherwise required by law, or by. 
any combination thereof. Any registrar may hold in custody any partially or fully executed public 
securities if provided by, and to the extent permitted by, the authorizing instrument. As used in 
this section, "registrar" means any officer of the association, any corporate or other trustee, paying 
agent or transfer agent within the United States, as‘may be appointed or designated by the bond 
resolution, indenture or other authorizing instrument. 

C. Any officer of the association or of the registrar, if any, after filing with the secretary of state 
his manual signature certified by him under oath, may execute or cause to be executed with a fac- 
simile signature in lieu of his manual signature: 

(1) any bond, provided that at least one signature amie or permitted to be placed 
thereon by statute, resolution, indenture or other instrument shall be manually subscribed; and 
(2) any check, draft, warrant or order for the payment, delivery or transfer of funds. 

Upon compliance with this provision by the authorizing officer, his facsimile signature has the 
same legal effect as his manual signature. As used in this section, "facsimile signature" means a 
reproduction by engraving, imprinting, stamping or other means of the manual signature of an 
authorized officer. The seal of the authority may also be printed, engraved, stamped or placed in 
facsimile on any bond and shall have the same legal effect as a manual impression of the seal 
thereon. 


History: 1953 Comp., § 14-27-12, enacted by Laws 
1965, ch. 300; 1981, ch, 203, § 3; 1990, ch..60, § 11. 

Cross references. — For election on municipal rev- 
enue bonds for gas utilities, see 3-25-6 NMSA 1978. 

The 1990 amendment, effective March 2, 1990, added 


as Subsection A, substituting therein "natural gas supply 
association" for "natural gas association" and "Chapter 3, 
Article 28 NMSA 1978" for "Sections 3-28-1 through 3-28- 
20 NMSA 1978" and making minor stylistic changes, and 
added Subsections BandC. — 


"execution" in the catchline, designated the former section 


3-28-13. Payment of bonds. 


Revenue bonds issued under Chapter 3, Article 28 NMSA’1978 shall not be considered or held 
to be general obligations of the intercommunity water or natural gas supply association issuing 
them and shall be collectible only out of the net revenues derived from the operation of the water 
or natural gas system whose income is so pledged. Each of the bonds of any issue of revenue bonds 
so issued shall recite on its face that it is payable and collectible solely from the revenues derived 
from the operations of the water or natural gas system, the income of which is so pledged, and that 
the holders of the bonds may not look to any general or other fund for the payment of principal 
or interest of such obligations; provided, further, that such revenue bonds may additionally be se- 
cured by a mortgage on the properties of the association and that the properties may be conveyed 
to a trustee for the benefit and security of the holders of the bonds. To the extent provided in the 
bond resolution or the trust indenture securing such bonds, additional bonds may be issued on. a 
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parity basis:with bonds issued previously, and bonds constituting a junior lien on the net revenues 
or properties may be issued unless prohibited by any such bond resolution or trust indenture. 


History: 1953 Comp., § 14-27-18, enacted by Laws NMSA 1978" for "It is hereby declared that revenue bonds 


1965, ch. 800; 1967, ch. 40, § 1; 1990, ch. 60, § 12. issued hereunder" at the beginning, made a spelling cor- 
The 1990 amendment, affective March 2, 1990, substi- rection, and made minor. stylistic changes throughout the 


tuted "Revenue bonds issued under Chapter 3, Article 28 section. 


3-28-14. Refunding authorization; terms. 


A. Whenever the board of'directors for any intercommunity water or natural gas supply asso- 
ciation determines, by resolution adopted by an affirmative vote of two-thirds of the entire mem- 
bership of the board of directors of the association at a regular or special meeting called for that 
purpose, that it is in the best interest of the association to issue revenue bonds for the purpose of 
refinancing, refunding and payment of outstanding revenue bonds of the association, the board of 
directors may issue and sell or issue and exchange refunding revenue bonds for the purpose of refi- 
nancing, refunding and paying all or any part of the outstanding revenue bonds of the association. 

B. The association may pledge irrevocably, for the payment of interest and principal on refund- 
ing bonds, the appropriate pledged revenues which may be pledged to an original issue of bonds as 
provided in Section 3-28-10 NMSA 1978. 

C. In addition to pledging net income derived from the operations of the association for the 
payment of the refunding bonds, the association may grant by resolution a mortgage on the prop- 
erties of the association to the bondholder or a trustee for the benefit and security of the holders 
of the refunding bonds. 

D. The terms of refunding bonds issued by the association shall be in accordance with the pro- 
visions of Section 3-28-11 NMSA 1978 to the extent not inconsistent with the provisions of this 
section. 

E. The valid adoption, issuance and sale of refunding bonds by any intercommunity water'or 
natural gas supply association shall in no way be adversely or otherwise legally affected by the 
area of the state in which the association is presently rendering utility service. 

F. The proceeds derived from the issuance of any refunding bonds shall be either immediately 
applied to the payment: or redemption and retirement of the bonds to be:refunded and the costs 
and expenses incident to issuance of the refunding bonds, redemption and payment of the bonds 
refunded and procedures relating thereto, including but not necessarily limited to establishment 
of a bond reserve fund, or shall immediately be placed in escrow to be applied to the payment of 
said bonds upon their presentation therefor and to the aforesaid costs and expenses. Any money 
remaining after providing for the payment of the refunded bonds and any expenses and costs 
incident therewith shall be used to pay maturing principal and interest on the refunding bonds. 
Any such escrowed proceeds and any other funds contributed to the refunding by the association, 
pending such use, may be invested or, if necessary, reinvested only in direct obligations of the 
United States, or obligations guaranteed by the United States, maturing at such time or times as 
to ensure the prompt payment of the bonds refunded, the interest accruing thereon and any prior 
redemption premium in connection therewith. Such escrowed proceeds and investments, together 
with any interest or other income to be derived from such investments, shall be in an amount that 
shall be sufficient to pay the bonds refunded ‘as they become due at their respective maturities or 
as they are called for redemption and payment on prior redemption dates, as to principal, interest, 
any prior redemption premium due and any charges of the escrow agent payable therefrom. The 
board of directors of the association shall have the power to enter into escrow agreements and to 
establish escrow accounts with ‘any commercial bank or trust company within or without the state 
that possesses and is exercising trust powers and that is ‘a member of the federal deposit insur- 
ance corporation. 


History: 1953 Comp,, § 14-27-13.1, enacted by Laws The 1990 amendment, effective March 2, 1990, sub- 


1968, ch, 27, § 1; 1981, ch. 203, § 4; 1990, ch. 60, § 18. stituted "it is in the best interest of the association to 

Cross references. — For municipal revenue bonds, s see issue revenue bonds" for "the interest rate or necessity 

3-25-6 NMSA 1978. > demands the issuance of refunding revenue bonds" in 
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Subsection A, substituted "Section 3-28-10 NMSA 1978" B, added Subsection F, and made minor stylistic changes 
for "Section 3-88-10 NMSA 1978" at the end of Subsection in Subsections A and E. 


3-28-14.1. Publication of notice after adoption of resolutions; limitation 
of action. 


The association, after its board of directors has adopted a resolution authorizing the issuance of 
the bonds, shall publish notice of the adoption of such resolution once in a newspaper of general 
circulation within the area served by the association. After the passage of thirty days from such 
publication, any action attacking the validity of the bonds, the resolution, indenture or other in- 
strument or any proceedings had or taken by the board of directors or association preliminary to 
and in the authorization and issuance of the bonds described in the notice, including but not neces- 
sarily limited to any attack on the power to issue such bonds, is perpetually barred. 


History: 1978 Comp., § 3-28-14.1, enacted by Laws 
1990, ch. 60, § 14. 


3-28-15. Financial assistance. 


Any association formed under Section 3-28-1 NMSA 1978 to provide natural gas service in.an 
unincorporated rural community or to purchase, acquire, hold and operate a water supply system 
is authorized to apply for and accept grants, contributions and any other form of financial assis- 
tance from the federal government, the state, the county or other public body or from any sources, 
public or private, for the purposes for which it is organized. 


History: 1953 Comp., § 14-27-13.2, enacted by Laws The 1990 amendment, effective March 2, 1990, sub- 
1969, ch. 186, § 2; 1990, ch. 60, § 15; 1991, ch. 62, § 1. stituted "Section 3-28-1 NMSA 1978" for "Section 14-27-1 
The 1991 amendment, effective April 1, 1991, inserted NMSA 1953" and made a minor stylistic change. 
"or to purchase, acquire, hold and operate a water supply 
system". 


3-28-16. Establishment of rates or cise aces for s service; lien against 
property served. 


A. Boards of directors of intercommunity water or natural gas supply associations, while any 
revenue bonds are outstanding, shall establish rates and charges for services rendered by the wa- 
ter or natural gas supply system to a user of those services other than a city, town, village or other 
political subdivision or shall enter into such leases or other agreements or any combination of such 
rates and charges, leases and other agreements as shall be sufficient to provide revenues that are 
sufficient to meet at least the following requirements: 

(1) pay all reasonable expenses of operation and maintenance of such system; 
(2) pay all interest on the revenue bonds as it comes due; and 
(3). pay the principal of the revenue bonds as it comes due. 

Such rates, charges, leases and agreements shall remain in effect until.the revenue bonds ave 
been paid or sufficient provision has been fully made for their payment. 

B. In the event the board of directors of the intercommunity water or natural gas supply asso- 
ciation fails or refuses to establish rates and charges for the system or alternatively to enter into a 
lease or other agreement where applicable to such system, or both, as required in this section, any 
bondholder may apply to the district court for a mandatory order requiring the board to establish 
rates or, if applicable, to enter into such applicable leases or agreements, or both, that-will provide 
revenues adequate to meet the requirements of this section. Any city, town, village or other politi- 
cal subdivision entering into any such lease or agreement with the association is authorized to 
use and pledge revenues of its water, gas or utility system to such payments pursuant to any such 
lease or agreement as a part of the operation and maintenance costs of its water, gas or utility sys- 
tem, and its obligations under the lease or agreement shall not constitute an indebtedness of such 
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city, town, village or other political subdivision for purposes of Article 9, Sections 9 through 13 of 
the constitution of New Mexico. 

C. Any rates or charges imposed upon a user other than a city, town, village or other political 
subdivision for service rendered by a water or natural gas supply system, except as otherwise in- 
dicated in this subsection, shall be: 

(1) payable by the owner of the tract or parcel of land being served at the time the rate or 
charge accrues and becomes due; and 

(2) alien upon the tract or parcel of fan being served from such time which lien, shall be a 
first and prior lien on the property coequal with municipal liens pursuant to Section 3-36-2,.NMSA 
1978, but subject only to the lien of general state and county taxes. | 

D. The lien provided for in Subsection C of this section shall be enforced in the manner pre- 
scribed in Sections 3-36-1 through 3-36-5 NMSA 1978; provided, however, that any action to be 
taken by the municipal clerk or any successor under Sections 3-36-1 through 3-36-5:NMSA 1978 
shall, for purposes of this section, be taken by the secretary of the board of directors ofthe associa- 
tion. In any proceedings where pleadings are required, it shall be sufficient to declare generally 
for the service supplied by the system. Notice of the lien shall be filed in the manner provided in 
Section 3-36-1 NMSA 1978, and the effect of such filing shall be governed by Section 3-36-2 NMSA 
1978. Paragraphs (1) and (2) of Subsection C of this section shall not apply if an owner notifies the 
intercommunity water or natural gas supply system that charges that may be incurred by a renter 
shall not be the responsibility of the owner. Such notification shall be given in writing prior to the 
initiation of the debt and shall include the location of the rental property. 

EK. Any law that authorizes the pledge of any or all of the net revenues of a system nleiver ti to 
the payment of any revenue bonds issued pursuant to Chapter 3, Article 28 NMSA 1978 or any 
law supplemental thereto or otherwise appertaining thereto ghatt not be repealed or amended or 
otherwise directly or indirectly modified in such a manner as to impair adversely any such out- 
standing revenue bonds, unless such outstanding revenue bonds have been discharged in full or 
provision has been fully made therefor. 


History: 1978 Comp., § 3-28-16, enacted by Laws Cross references. — For the establishment of utility 


1990, ch. 60, § 16. rates by contract, see 62-6-15 NMSA 1978. 
Repeals and reenactments. — Laws 1990, ch. 60, § For public utility rate schedules, see 62-8-1 NMSA 1978 
16 repealed former 3-28-16 NMSA 1978, as enacted by et seq. 


Laws 1965; ch. 300 and enacted a new section; effective 
March 2;:1990. 


3-28-17. Proceeds from bond issues not to be diverted from purpose. 


Whenever, under the provisions of the laws of this state, any intercommunity water or natural 
gas supply association obtains or has obtained any money or credits by means of the issue of its 
bonds or other evidences of indebtedness for the purpose of the purchase, construction or exten- 
sion or repair of any particular system, it shall be unlawful to divert, use or expend any of the 
money or credits in the purchase, construction or extension or repair of any other system or for any 
purpose other than that for which the money or credits were or shall be obtained. 


History: 1953 Comp., § 14. 27-15, enacted oe Laws The 1990 amendment, effective March 2, 1990, made 
1965, ch. 300; 1990, ch. 60,'§ ip minor stylistic changes throughout the section. 


6! dehnpsytst satin of act; penalty. 


The members of any board of directors and any officer or agent of any intercommunity water or 
natural gas supply association violating the provisions of Chapter 3, Article 28 NMSA 1978 shall 
be deemed guilty of a misdemeanor and, upon conviction thereof in the district court, shall be sub- 
ject to a fine not to exceed five hundred dollars ($500) or to imprisonment in the county jail not to 
exceed six months or both in the discretion of the court trying the case, 
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History: 1953 Comp., § 14-27-16, enacted by Laws "Sections 14-27-1 through 14-27-18 New Mexico Statutes 
1965, ch. 800; 1990, ch. 60, § 18. Annotated, 1953 Compilation" and made a minor stylistic 
The 1990 amendment, effective March 2, 1990, change. 


substituted "Chapter 3, Article 28 NMSA 1978" for 


3-28-19. Eminent domain. 


Associations organized under Chapter 3, Article 28 NMSA 1978 shall have the power of eminent 
domain as provided by law, except the power of eminent domain shall not be used to acquire any 
plant or system or extension thereof described in a certificate of public convenience and necessity, 
or any interest therein, owned or operated by an entity that is regulated by the New Mexico public 
utility commission or the federal energy regulatory commission or their successors. 


History: 1953 Comp., § 14-27-17, enacted by Laws. The 1990 amendment, effective March 2, 1990, substi- 
1965, ch. 300; 1969, ch. 251, § 8; 1981, ch, 203, § 6; 1990, tuted "Chapter 3, Article 28 NMSA 1978" for "Sections 3- 
ch, 60, § 19; 1993, ch. 282, § 10. 28-1 through 3-28-20 NMSA 1978", substituted "New 

Cross references. —~ For constitutional provision on Mexico public service commission" for "public service com- 
eminent domain, see N.M. Const., art. IT, § 20. mission", and made a minor stylistic change. 


The 1993 amendment, effective June 18; 1993, sub- 
stituted "New Mexico public utility commission" for "New 
Mexico public service commission". 


3-28-20. Associations not subject to utility laws. 


No association organized under the provisions of Chapter 3, Article 28 NMSA 1978 is subject to 
the jurisdiction of the New Mexico public utility commission [public regulation commission] or the 
terms and provisions of the Public Utility Act [Chapter 62, Articles 1 through 6 and 8 through 13 
NMSA 1978], as amended. 


History: 1978 Comp., § 3-28-20, enacted by Laws Laws 1998, ch. 108, § 80 provided that references to the 
1981, ch. 203, § 7; 1990, ch. 60, § 20; 1993, ch. 282, § 11. public utility commission be construed as references to 
Repeals and reenactments. — Laws 1981, ch. 203, the public regulation commission. 
§ 7, repealed former 3-28-20 NMSA 1978, relating to the The 1993 amendment, effective June 18, 1998, sub- 
jurisdiction of the New Mexico public service commission stituted "New Mexico public utility commission" for "New 
and the applicability of the Public Utility Act, and enacted Mexico public service commission". 
a new section. The 1990 amendment, effective March 2, 1990, substi- 
~  Bracketed material. — The bracketed material was tuted "Chapter 3, Article 28 NMSA 1978" for "Sections 3- 
inserted by the compiler, It was not enacted by the legisla- 28-1 through 3-28-20 NMSA 1978." 


ture and is not part of the law. 


3-28-21. New Mexico public utility commission [public regulation 
commission] jurisdiction. 


Any association organized under the provisions of Chapter 3, Article 28 NMSA 1978 may elect 
by resolution adopted by its board of directors to become subject to the jurisdiction of the New 
Mexico public utility commission [public regulation commission] in matters of rates, security is- 
sues, jurisdictional area and industrial service and to all of the terms and provisions of the Public 
Utility Act [Chapter 62, Articles 1 through 6 and 8 through 13 NMSA 1978], as amended. Pro- 
vided, any association that so elects shall not be subject to any limits on its power of eminent 
domain as provided in Section 3-28-19 NMSA 1978 nor shall it be prohibited from providing gas 
service within an area described in any other gas utility's jurisdictional pORE A as provided in 
Section 3-28-1 NMSA 1978. 


History: Laws 1981, ch. 203, § 8; 1990, ch. 60, § 21; Cross references. — For utilities subject to Public 
1998, ch. 282, § 12. Utility Act, see 62-3-3 NMSA 1978. 

Bracketed material, — The bracketed material was For general jurisdiction of public regulation commis- 
inserted by the compiler. It was not enacted by the legisla- sion, see 62-6-4 NMSA 1978, 
ture and is not part of the law. ‘The 1993 amendment, effective June 18, 1993, Joe 

Laws 1998, ch. 108, § 80 provided that references to the stituted "New Mexico public utility commission" for “New 
public utility commission be construed as references to Mexico public service commission" in the section catchline 
the public regulation commission. and in the first sentence, 
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The 1990 amendment, effective March 2, 1990, substi- 
tuted "Chapter 3, Article 28 NMSA 1978" for "Sections 3- 
28-1 through 3-28-20 NMSA 1978." 


3-28-22. Validation; existing association and outstanding bonds.. 


All intercommunity water and natural gas associations established or purportedly established 
pursuant to Chapter 3, Article 28 NMSA 1978 or any predecessor or similar’ statute, all prior 
bonds issued by such associations and all action taken by boards of directors of such associations 
preliminary to and in the issuance of bonds of such associations pursuant to Chapter 3, Article 28 
NMSA 1978 or any predecessor or similar statute, are hereby validated, ratified, approved and 
confirmed. 


History: 1978 Comp., § 3-28-22, enacted by Laws Severability clauses. — Laws 1990, ch.60, § 23 pro- 
1990, ch, 60, § 22. vided for the severability of the act if any part or applica- 
tion thereof is held invalid. 


ARTICLE 29 


Sanitary Projects 


ec Sec. 
-29-1, Sanitary Projects Act; short title. 8-29-17. Filing of certificate and bylaws. 
-29-2. Definitions. 3-29-17.1. Registered office and registered agent. 
-29-3. Purpose of act. 3-29-17.2. Change of registered office or registered agent. 
-29-4. Projects. 3-29-17.3. Service of process on, association, 
-29-5, Restrictions on forming an association. 3-29-17.4. Annual report. 
. Board of directors; powers and duties. 3-29-17.5. Filing of annual report; supplemental report; 
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. Department powers. extension of time; penalty, 


-29-8. Repealed. 3-29-18. Repealed. 

-29-9. Rules. 3-29-19. Amendment of certificate of association and by- 
-29-10. Repealed. laws; method. 

-29-11. Membership. 3-29-19.1. Bylaws. 

-29-12. Local administration of association; board of di- 3-29-20. Reorganization of cooperative associations and 

rectors. nonprofit corporations pursuant to the 
3-29-13. Existing associations. Sanitary Projects Act, 
3-29-14. Existing water systems or water rights unaf- 3-29-20.1. Merger of two or more associations into one 
fected. association. 

3-29-15. Association constitutes a public body corporate. 3-29-21, Exemptions from Special District Procedures 
3-29-16. Certificate of association. Act provisions. 


3-29-1. Sanitary Projects Act; short title. 
Chapter 3, Article 29 NMSA 1978 may be cited as the "Sanitary Projects Act”. 


History: 1953 Comp., § 14-28-1, enacted by Laws jurisdiction. E/ Vadito De Los Cerrillos Water Ass'n v. New 


1965, ch. 300; 2001, ch. 200, § 1. Mexico Pub. Serv. Comm'n, 1993-NMSC-041, 115 N.M. 
The 2001 amendment, effective July 1, 2001, updated 784, 858 P.2d 1263. 
the internal reference. Water association is a public body. — A mutual do- 


mestic water association is not a state agency, but it quali- 


ANNOTATIONS fies as a public body/political subdivision and thus has 
Immunity from liability for antitrust damages. — statutory responsibilities to abide by the Open Meetings 
An association that is organized under the Sanitary Proj- Act, the Inspection of Public Records Sgn ire ema 
ects Act, 3-29-1 NMSA 1978, is a special function govern. © ment Code and the Per Diem and Mileage Act. 2006 Op, 
mental unit, established by state law, and is immune from Att'y Gen. No, 06-02, f fa 
damages for liability under the New Mexico Antitrust Act, Nonprofit corporation organized to provide com- 
57-1-1 NMSA 1978. Moongate Water Co., Inc. v. Dona Ana munity water system, under this section, is not another 
Mut. Domestic Water Consumers Ass'n, 2008-NMCA-143, municipal corporation under N.M. Const., art. VIII, § 1, 
145 N.M. 140, 194 P.3d 755. and is subject to ad valorem taxation under N.M. Const., 
Sanitary Projects Act association was not trans- art. VIII, § 3. 1968 Op. Att'y Gen. No. 68-38. : 
formed into public utility by selling water to a limited Audit of associations, — Associations created pursu- 


ant to this article are subject to audit under the Audit Act 


number of nonmember water haulers and was not, there- (12-6-1 NMSA 1978 et seq,). 1990 Op. Att'y Gen. No. 90-30. 


fore, subject to the public service: commission's regulatory 
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Mutual domestic water consumers association 
project can be transferred or given to a newly created 
village. 1961-62 Op. Att'y Gen. No. 62-99. 


3-29-2. Definitions. 
As used in the Sanitary Projects Act: 


A. "community" means a rural unincorporated community and includes a combination) of two 
or more rural unincorporated communities: when they have been combined for the purposes set 


forth in the Sanitary Projects Act; 


B. "association" includes an association or mutual domestic water consumers association orga: 
nized under Laws 1947, Chapter 206, Laws 1949, Chapter 79 or Laws 1951, Chapter 52, as well as 
any association organized under the provisions of the Sanitary Projects Act; 

C. ‘department” means the department of environment; 

D. "“méinber" or "membership" means a person who has paid the appropriate fees and has beet 
issued a certificate as required by association bylaws; 

E. "person" means a single residence or property owner, as determined by the rules adopted by 


the association's board of directors; and 


F. "project" means a water supply or reuse, storm orainags or wastewater facility owned, con- 


structed or operated by an association. 


History: 1958 Comp., § 14-28-2, enacted by Laws 
1965, ch. 300; 1971, ch. 277, § 26; 1977, ch. 253, § 44; 
2000, ch. 56, § 1; 2006, ch. 60, § 1. 

Compiler's notes. — Laws 1947, ch. 206, referred to 
in Subsection B, was repealed by Laws 1949, ch. 79, § 
19. Laws 1949, ch. 79, referred to in Subsection B, was 
repealed by Laws 1951, ch. 52, § 19. Laws 1951, ch. 52, 
referred to in Subsection B, was repealed by Laws 1957, 
ch. 122, § 22. 

The 2006 amendment, effective March 6, 2006, added 
mutual domestic water consumers association as an 


3-29-3. Purpose of act. 


"association" in Subsection B; deleted the definition of 
"fund" in former Subsection D; added a new Subsection 
D to define "member" and "membership"; added Subsec- 
tion E to define "person"; and added Subsection F to define 
"project. 

The 2000 amendment, effective March 6, 2000, substi- 
tuted "the department of environment" for "the environ- 
mental improvement division of the health and environ- 
ment" in Subsection C. 


The purpose of the Sanitary Projects Act is to improve the public health of rural communities 
in New Mexico by providing for the establishment and maintenance of a political subdivision of 
the state that is empowered by the state to receive public funds for acquisition, construction and 


improvement of water supply, reuse, storm drainage and wastewater facilities in Pea pees and 
to operate and maintain such facilities for the publie good. 


History: 1953 Comp., § 14-28-3, enacted by Laws 
1965, ch. 300; 2004, ch. 121, § 1; 2006, ch. 60, § 2. 

The 2006 amendment, effective March 6, 2006, re- 
wrote the former section to delete the former declaration 
of policy that the legislature will assist in providing sani- 
tary facilities and added that the purpose of the act is to 


3-29-4, Projects. 


improve public health of rural communities by providing 
a political subdivision that is empowered to receive public 
funds for sanitary projects. 
The 2004 amendment, effective May 19, 2004, 
amended the last sentence to delete "domestic" preceding 
"water supplies". 


BD 


Plans, specifications and contracts for each project, as appropriate,-shall be prepared by a prac- 
ticing professional engineer licensed under the Engineering and Surveying Practice Act [Chap- 
ter 61, Article 23 NMSA 1978] and selected:by the association in accordance with the eerowia}one of 
the Procurement Code [13-1-28 through 13-1-199 NMSA 1978]. 


History: 1953 Comp., § 14-28-4, enacted by Laws 
1965, ch. 300; 1969, ch. 192, § 1; 1971, ch. 277, 8 275 
2006, ch. 60; § 3. 


The 2006 amendment, effective March 6, 2006, deleted 
most of the former section that provided for financial as- 
sistance, the location of projects, engineering supervision 
of the construction of projects, payment for engineering 
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ANNOTATIONS: 


Burden of working out legal details of acquisition 
of water system will fall upon the shoulders of the at- 
torney for the village, 1961-62 Op. Att'y Gen. No. 62-99. 


services, bidding and payment. of contractors; and added 
a provision that plans, specifications and contracts shall 
be prepared by an engineer licensed under the Engineer- 
ing and Surveying Practice Act and selected in accordance 
with the Procurement Code. 


3-29-5. Restrictions on forming an association. 


A. Anew association shall not be formed under the Sanitary Projects Act by original incorpo- 
ration after January 1, 2000, and a new association shall not be formed by reorganization after 
January 1, 2000, unless the preceding entity was in existence on January 1, 2000, if the service 
area of either association includes property contiguous to an incorporated municipality or an un- 
incorporated area currently served by a municipality or by a water and sanitation district. The 
restrictions on forming an association set forth in this subsection shall not apply if the contiguous 
incorporated municipality or water and sanitation district does not provide the services or cannot 
provide the services to be provided the association at or below the cost proposed by ok associa- 
tion. 

B. 'An‘association shall not construct with state funds a project required ’in order to allow cre+ 
ation of a subdivision under the provisions of the Land Subdivision Act [47-5+-1 through 47-5-8 
NMSA 1978], the New Mexico Subdivision Act [Chapter 47, Article 6 NMSA 1978] or Section 47- 
5-9 NMSA 1978; however, an association may construct a project serving a previously approved 
subdivision in the service area of the association. 

C. After July 1, 2006, a new association shall not be formed as a capital stock corporation. 

D. Anew association shall not be formed under the Sanitary Projects Act after July 1, 2017 un- 
less the association will service at least fifteen connections or a population of at least twenty-five 
people for at least six months of the year. 


History: 1953 Comp., § 14-28-5, enacted by Laws 
1965, ch. 300; 1969, ch. 192, § 2; 1983, ch. 296, § 27; 
2000, ch. 56, § 2; 2006, ch, 60, § 4; 2017, ch. 127,81. | 

The 2017 amendment, effective June 16, 2017, pro- 
vided new restrictions on ‘the formation of new associa- 
tions under the Sanitary Projects Act; and added Subsec- 
tion D. 

The 2006 amendment, effective March 6, 2006, de- 
leted former Subsection A which required proposals as 
a prerequisite for initiating a project and the content of 
proposals; provided in Subsection A (former Subsection 
B) that a new association shall not be formed unless it 
existed on January 1, 2000 if the association includes 
property contiguous to an unincorporated area served by 
a municipality or a water and sanitation district; provided 
in Subsection B that an association shall not construct 


with state funds:a project required to allow creation of a 
subdivision; deleted former Subsection D, which required 
an estimation of the costs of a project. and contributions 
by the association; deleted former Subsection E, which 
provided for eligibility for grant-in-aid upon approval of 
the prerequisites; deleted former Subsection F, which re- 
quired approval of plans and specifications by the local 
government division of the department of finance and.ad- 
ministration; and added a new Subsection C to provide 
that after July 1, 2006, a new association shall not be 
formed as a capital stock corporation, 

The 2000 amendment, effective March 6, 2000, de- 
leted former Subsection B, concerning the requisite age 
of a community in order to apply for benefits under the 
Sanitary Projects Act, added new Subsections B and C 
and redesignated the remaining subsections accordingly. 


3-29-6. Board of directors; powers and duties. 


A. The board of directors of each association shall be responsible for the acquisition or pur- 
chase of all property, rights of way, equipment and materials as may be necessary for the comple- 
tion of a project. The directors shall act on behalf of the association and as its agents. The associa- 
tion, acting through its board of directors, may exercise the right of eminent.domain to take and 
acquire the necessary property or rights of way for the construction, maintenance and operation 
of water and sewer lines and related facilities, but such property and rights of way shall in all 
cases be so located as to do the least damage to private and public property consistent with proper 
use and economical construction. Such property or rights of way shall be acquired in the manner 
provided by the Eminent Domain Code [42A-1-1 to 42A-1-33 NMSA 1978]. In accordance with 
Sections 42A-1-8 through 42A-1-12 NMSA 1978, engineers, surveyors and other persons under 
contract with the board for the purposes of the project shall have the right to enter upon property 
of the state, its political subdivisions, private persons and private and public corporations for the 
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purpose of making necessary surveys and examinations for selecting and locating suitable routes 
for water and sewer lines and facilities. 

B. The board of directors of the association may set and, from time to time, increase or adjust 
assessments, water and sewer rates, tolls or charges for services or facilities furnished or made 
available by the association. The assessments, tolls and charges may include: 

(1) membership fees; 

(2) abase monthly service fee for each active connection delivering water; 

(3) a base monthly service fee for each inactive connection; 

(4) astandby charge for the privilege of connecting into the association's water service at 
some date in the future; 

(5) assessments based on the volume of water delivered; . 

(6) aconnection charge; and 

(7) an assessment necessary to cover the cost of extending either water or sewer service. 

C. The board of directors of the association may place a lien on property to which services have 
been extended in the amount of all outstanding assessments, charges and fees associated with the 
services. The board of directors may enforce the lien in a manner provided by the laws of the state. 
In the event the board of directors is forced to enforce the lien in a court of competent jurisdiction 
in New Mexico, the board of directors shall be entitled to recover all costs and attorney fees. 

D, After notice is given, the board of directors of the association shall shut off unauthorized 
connections, illegal connections or a connection for which charges are delinquent in payment. The 
board of directors may file suit in a court of competent jurisdiction to recover costs associated with 
an unauthorized or illegal connection or delinquent connection, including the cost of water deliv- 
ered, charges for facility connection and disconnection, damages and attorney fees, 

E. The board of directors of the association shall prescribe and enforce rules for the connection 
to and disconnection from properties of facilities of the association. 

F. Each member of the board of directors of the association shall ponilate training, as deter- 
mined by rules of the department, 


History: 1953 Comp., § 14-28-6, enacted by Laws from the fund; added Subsection B to authorize the board 
1965, ch. 300; 1969, ch. 192, § 3; 1981, ch. 125, § 39; of directors to impose and change assessments, rates, tolls 
2006, ch. 60, § 5. or charges for services or facilities; added Paragraphs 

Cross references. — For constitutional provision on (1) through (7) of Subsection B to list examples of such 
eminent domain, see N.M. Const., art. IT, § 20. charges; added Subsection C to provide for liens to secure 

The 2006 amendment, effective March ‘6, 2006, de- payment of charges; added Subsection D to provide for 
leted in Subsection A the requirement that the environ- termination of service; added Subsection E to provide for 
mental improvement division approve actions of the as- rules of connections and disconnections; and added Sub- 
sociation and the requirements for approvals of payments section F to provide for training. 


3-29-7. Department powers. 


A. Insofar as the department deems it necessary for the purpose of the Sanitary Projects Act, 
the department may recommend agreements, covenants or rules in regard to operation, mainte- 
nance and permanent use of water supply, reclamation, storm drainage and wastewater facilities. 

B. The department may: 

(1) conduct periodic reviews of the operation of the association; 

(2) require the association to submit information to the department; 

(3) require submittal of financial reports required pursuant to the Audit Act [12-6-1 

through 12-6-14 NMSA 1978]; 

(4) review and require changes to the rate-setting analysis described i in Section 3-29-12 
NMSA 1978; 

(5) after a hearing, intervene in the operation and management with full powers, includ- 
ing the power to set and collect assessments from members of the association, to set and collect 
service charges and use the same for the proper operation and management of the association; and 

(6) appoint and delegate authority to a representative to oversee operation of the associa- 
tion for a specified period. 
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C, The department may in its discretion or shall, upon a petition of twenty-five percent of the 
members of the association, conduct investigations as it deems necessary to determine if the asso- 
ciation is being operated and managed in the best interests of all the members of the association. 

D, Whenever the department determines that an association.violated or is violating the Sani- 
tary Projects Act or a rule adopted pursuant to that act, the department may: 

(1) issue a compliance order requiring compliance immediately or within a specified time 
period, or both; or 

(2). commence a civil action in district.court for appropriate relief, including mp etive 
relief. 

_E. Acompliance order shall state with reasonable specificity the nature of the saolation. 

F._ If an association fails to take corrective actions within, the time specified in a compliance 
order, the department may assess a civil penalty of not more than two hundred fifty dollars ($250) 
for each day of continued noncompliance with the compliance order. 

G. Any compliance order issued by the department pursuant to this section shall become final 
unless, no later than thirty days after the compliance order is served, any association named in the 
compliance order submits a written request to the department for a public hearing. The depart- 
ment shall conduct a public hearing within ninety days after receipt of a request. 

H. .The department, may appoint an independent hearing officer to preside over any public 
hearing held pursuant to Subsection G of this section. The hearing officer shall; 

(1) make and preserve a complete record of the proceedings; and 
(2) forward to the department a report that includes recommendations, if recommenda- 
tions are requested by the department. 

I. The department shall consider the findings of the independent hearing officer and, based on 
the evidence presented at the hearing, the department shall make a final decision regarding the 
compliance order. 

_J. In connection with any proceeding under this section, the Sano: may: 

(1) adopt rules for discovery and hearing procedures; and 
(2) issue subpoenas for the attendance and testimony of witnesses and for relevant papers, 
books and documents. 

K. Penalties collected pursuant to this section shall be deposited in the general fund. 


History: 1958 Comp., § 14-28-7, enacted by Laws "commercial crops" "or for stock watering of animals be- 
1965, ch. 300; 1969, ch. 192, § 4; 2004, ch. 121, § 2; 2006, ing raised for commercial purposes'; inserted in Subpara- 
ch. 60, § 6. graph (a) of Paragraph (3) after, "twenty-eight" "or fewer" 

Cross references, — For municipal requirement for and deleted after "units" "or less", deleted the citation 
sanitation facilities, see 3-18-22 NMSA ‘1978. to the Federal Water Pollution Control Act at the end of 

The 2006 amendment, effective March 6, 2006, de- Subsection B and changed "or twenty-five percent" to "of 
leted most of Subsection A and added new Subsections B __.,.. twenty-five percent", 
through K. 


The 2004 amendment, effective May 19, 2004, 
amended Subsection. A, Paragraph (1) to delete after 


3-29-8. Repealed. ; | | 
Repeals. — Laws 2006, ch. 60, § 20 repealed 3-29-8 For provisions of former section, see the 2005 NMSA 1978 


NMSA 1978, as enacted by Laws 1965, ch, 300, relating on the NMOneSource,com. 
to suit for recovery of state funds, effective March 6, 2006. ) 


3-29-9. Rules. 


For the purposes of the Sanity Projects Act, the department may perform such acts and pre- 
scribe such rules as are deemed necessary to carry out its provisions. Rules, shall be, drafted in 
consultation with representatives of the associations: | 


History: 1953 Comp., § 14-28-9, enacted by Laws cooperation and technical assistance of federal or state 
1965, ch. 300; 2006, ch. 60, § 7. agencies and request geological surveys by the state en- 
The 2006 amendment, effective March 6, 2006, de- gineer and added the provision that rules shall be drafted 
leted the provision that the department may obtain in consultation with representatives of the associations. 
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3-29-10. Repealed. 


Repeals. — Laws 2006, ch. 60, § 20 repealed 3-29-10 provisions of former section, see the 2005 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating the NMOneSource.com. ~ 
to the’sanitary projects fund, effective March 6, 2006. For . 


3-29-11. Membership. | 


All persons within a community who participate or desire to participate in any project may be- 
come members of an association upon complying with the rules and regulations prescribed by the 
board of directors of the association, such rules and regulations to: meet with the approval of the 
department. Any person or persons who did not participate in an original project shall be admitted 
to membership in an association upon payment to the association of a reasonable fee as deter- 
mined by the board of directors and the department. 


History: 1953 Comp., § 14-28-11, enacted by Laws become members of the association. El Vadito De Los 

1965, ch. 300. »» Cerrillos Water Ass'n v. New Mexico Pub. Serv. Comm'n, 
1993-NMSC-041, 115 N.M. 784, 858 P.2d 1263. 

ANNOTATIONS __ All residents of the village should be given equal 


opportunity to join the new or reorganized association. 
This is the intent of the Sanitary Projects Act (Chapter 3, 
Article 29 NMSA 1978), particularly by virtue of this sec- 
tion. 1961-62 Op. Att'y Gen. No, 61-44, 


Rural water haulers entitled to membership, — 
Water haulers who reside in the rural areas’ surround- 
ing a village served by a Sanitary Projects Act (SPA) as- 
sociation and depend exclusively upon the association's 
water system for water have a right under the SPA to 


3-29-12. Local administration of association; board of directors. 


A. The local administration of the association and the operation and maintenance. of the proj- 
ect shall be carried out in each community by a board of directors composed of an odd number of at 
least three members. Members of the board of directors shall: 

(1) be elected annually or as specified in the bylaws of the Seer calatsd 

(2) be members in good standing of the association; and 

(3) serve staggered terms of up to four years to ensure that terms will end in different 
election years. 

B.. The board of directors shall choose among its members a president, a vice president and a 
secretary-treasurer or a secretary and a treasurer. 

C.. Funds sufficient to provide for proper operation and maintenance of the association shall 
be identified through a rate-setting analysis that will ensure enough revenue to cover yearly ex- 
penses and emergencies, a reserve fund for non-major capital items and equitable pay for staff. 
The rate-setting analysis may be reviewed and changed if necessary on a yearly basis, and the 
funds shall be obtained by the association by a monthly assessment against the users of the facili- 
ties, the assessment to be determined by the board of directors. 

D. The board of directors of the association shall have power to do all things necessary in the 
local administration of any project subject to the provisions of the Sanitary Projects Act. 


History: 1953 Comp., § 14-28-12, enacted by Laws must be formed and a board of directors chosen before any 


1965, ch. 300; 1969, ch. 192, § 6; 2006, ch. 60, § 8. community may participate in any benefits. 
The 2006 amendment, effective March 6, 2006, in 
Subsection A, changed the number of members of the ANNOTATIONS 


board of directors from five to an odd number of at least 


I king a lecti 1 
three members; deleted the provision of Subsection A that nseaking anew Clection. mam aay) omens 


; : to be a proper remedy since it appears that a domestic 
provided for the election and terms of office of members of water consumers association is a local public body for the 


the board of directors; added Paragraphs (1) through (3) of : : : 
Subsection A to provide for the election, qualifications and (Chapter : pewaton onan ie a ra ae 
terms of office of members of the board of directors; pro- the act itself provides for the establishment of such as- 
vided in Subsection B for a secretary and a treasurer; in sociations, provides for board of directors elections and 
Subsection C, deleted the requirement that a foreman be provides for the contribution of state funds to be used as 
appointed for projects and added the provision that funds a portion of the initial cost of building water and sewer 
be identified through a rate-setting analysis; and deleted facilities. 1961-62 Op. Att'y Gen. No. 61-37 

former Subsection E, which provided’ that an association : fae : 
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3-29-13. Existing associations. 


Associations organized under the provisions of Laws 1947, Chapter 206, Laws 1949, Chapter 79 
or Laws 1951, Chapter 52 shall have the same powers and duties as associations organized under 
the provisions of the Sanitary Projects Act; provided that the articles of incorporation shall be 
amended in accordance with the provisions of Section 3-29-19 NMSA 1978. 


History: 1953 Comp., § 14-28-13, enacted by Laws 
1965, ch. 300; 2006, ch. 60, § 9. 

Repeals. — Laws 1947, ch. 206, referred to in this sec- 
tion, was repealed by Laws 1949, ch. 79, § 19. Laws 1949, 
ch. 79, referred to in this section, was repealed by Laws, 
1951, ch, 52, § 19. Laws 1951, ch. 52, referred to in this 
section, was repealed by Laws 1957, ch. 122, § 22. 


The 2006 amendment, effective March 6, 2006, de- 
leted the provision that associations shall be eligible for 
benefits for construction of sewers and treatment plants 
without organizing a new association, 


3-29-14. Existing water systems or water rights unaffected. 


The provisions of the Sanitary Projects Act shall not in any way affect any water systems or 
water rights under existing law. 


History: 1953 Comp., § 14-28-14, enacted by Laws 
1965, ch. 300. 


3-29-15. Association constitutes a public body corporate. 


Upon the filing of each certificate and copy thereof as provided in Section 3-29-17 NMSA 1978, 
the persons so associating, their successors and those who may thereafter become members of the 
association constitute a public body corporate by the name set forth in the certificate and by such 
name may sue and be sued, have capacity to make contracts, acquire, hold, enjoy, dispose of and 
convey property real and personal, accept grants and donations, borrow money, incur indebted- 
ness, impose fees and assessments and do any other act or thing necessary or proper for carrying 


out the purposes of their organization. 


History: 1953 Comp., § 14-28-15, enacted by Laws 
1965, ch. 300; 1967, ch. 45, § 1; 2000, ch. 56, § 3; 2006, 
ch. 60, § 10. 

The 2006 amendment, effective March 6, 2006, pro- 
vided that an association constitutes a public body corpo- 
rate and may accept grants and donations, borrow money, 
incur indebtedness, and impose fees and assessments and 
deleted former Subsection B, which provided for the issu- 
ance of bonds by associations. 

The 2000 amendment, effective March 6, 2000, in 
Subsection B, deleted "of public health" preceding "and 
the department of finance", inserted "refinancing, refund- 
ing", and substituted "warrant" for "warrants" in the sec- 
ond sentence, 


3-29-16. Certificate of association. 


ANNOTATIONS 


Legislative intent is clear that financing or refinanc- 
ing could be effected with the joint approval of the depart- 
ment of public health (now department of health) and 
the department of finance and administration. The new 
association can assume the bonded indebtedness of the 
previous corporation subject to the approval of the depart- 
ments just mentioned. 1961-62 Op. Att'y Gen. No. 61-44. 

Language of section spells out and circumscribes 
money borrowing powers of associations either to be- 
come indebted or to issue bonds. 1961-62 Op. Att'y Gen. 
No. 61-44. 


A. The members of an association shall execute a certificate setting forth: 


(1) the name of the association; 


(2) the name of the individuals organizing the association; 

(3) the location of the principal office of the association in this state; 

(4) the objects and purposes of the association; 

(5) the address of the initial registered office of the association and the name of the initial 


registered agent at that address; 


(6) the plan and manner of acquiring membership and of providing funds or means for the 


acquisition, construction, improvement and maintenance of its work and for its necessary expenses; 
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(7) the duration of existence of the association, which may be perpetual; 

(8) the number and manner of electing the board of directors of the association and the 
length of the terms that the directors will serve; — ‘nt 

(9) the definition of a member of the association and the voting rights wadobideed wits the 
membership; and 

(10) the manner of dissolution of the association as a public body. 

B. Pursuant to the registered agent requirement of Paragraph (5) of Subsection A of this sec- 
tion, there shall be attached to the certificate a statement executed by the registered agent in 
which the agent acknowledges acceptance of the appointment by the filing association, if the agent 
is an individual, or a statement executed by an authorized officer of a corporation in which the of- 
ficer acknowledges the corporation's acceptance of the appointment by the filing association as its 
registered agent, if the agent is a corporation. | 

C. The certificate or any amendment thereof made as provided in Section 3-29-19 NMSA 1978 
may also contain provisions not inconsistent with the Sanitary Projects Act or other law of this 
state that the organizers may choose to insert for the regulation and‘conduct of the business and 
affairs of the association. There shall accompany each certificate a list to show the total number 
of members of the association and the total number of dwelling units served by the association at 


the time of filing. 


History: 1953 Comp., § 14-28-16, enacted by Laws 
1965, ch. 300; 2001, ch. 200, § 2; 2003, ch. 318, § 1; 2006, 
ch, 60, § 11. 

The 2006 amendment, effective March 6, 2006, de- 
leted part of Subsection A(6) relating to capital stock, and 
added Subsections A(9) and A(10), 

The 2003 amendment, effective July 1, 2003, re- 
organized the section into Subsections A and C. and 


redesignated former Subsections A to H as: Paragraphs 
A(1) to (8); and added present Subsection B. 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "the principal office of the association" for "its prin- 
cipal office" in Subsection C; inserted Subsection E, redes- 
ignated the remaining subsections accordingly; deleted 
the designation from the final paragraph; and updated 
the internal reference in the last paragraph. 


3-29-17. Filing of certificate and bylaws. 


The certificate of association and bylaws shall be acknowledged as required for deeds of real 
estate and shall be filed in the office of the secretary of state. A copy of the certificate, duly certified 
by the secretary of state or county clerk, shall be evidence in all courts and places. 


History: 1953 Comp., § 14-28-17, enacted by Laws 
1965, ch. 300; 2001, ch. 200, § 3; 2006, ch. 60, § 12; 2013, 
ch, 75, § 3. 

The 2018 amendment, effective July 1, 2013, required 
that certificates of association and bylaws be filed with 
the secretary of state; in the first sentence, after "filed in 
the office of the" deleted "public regulation commission" 
and added "secretary of state"; and in the second sentence, 


after "duly certified by the", deleted "commission" and 
added "secretary of state". 

The 2006 amendment, effective March 6, 2006, re- 
quired the bylaws to be acknowledged. 

The 2001 amendment, effective July 1, 2001, inserted 
“of association" following “The certificate" and substi- 
tuted "public regulation commission" for "state corpora- 
tion commission". 


3-29-17.1. Registered office and registered agent. 


An association shall have and continuously maintain in the state: 
A. aregistered office, which may be the same as its Prncinal office; and 


B. aregistered agent that may be: 


(1) an individual resident in the state whose business office is identical with the registered 


office of the association; 


(2) a for-profit or not-for-profit. domestic corporation. having an office identical ee the 


registered office of the association; or 


(3) a for-profit or not-for-profit foreign corporation authorized to transact business or con- 
duct affairs in New Mexico and having an office identical with the registered office of the corporation. 


History: Laws 2001, ch. 200, § 4, 
Cross references. — For eR generally, see 
Chapter 53°:NMSA 1978, 


Effective dates. — Laws 2001, ch. 200, § 101 made the 
act effective July 1, 2001. 
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3-29-17.2. Change of registered office or registered agent. 


A. An association may change its registered office or its registered ss or both, by filing in 
the office of the secretary of state a statement that includes: 
(1) the name of the association; 
(2) the address of its registered office; 
(3)... if the address of the association's miciste office is changed, the address to which the 
registered office is changed; 
(4) ‘the name of its registered agent; 
(5) ifthe association's registered agent is changed: 
(a). the name of its successor registered agent; and 
(b) ifthe successor registered agent is an individual, a statement rarer by the suc- 
cessor registered agent acknowledging premiante of the appointment by the filing association as 
its registered agent; or 
(c) if the successor roéistierbd pencil is a corporation, an affidavit executed by the pres- 
ident or vice president of the corporation in which the officer acknowledges the corporation's ac- 
ceptance of the appointment by the filing association as its registered agent; 
(6) astatement that the address of the association's registered office and the address of 
the office of its registered agent, as changed, will be identical; and 
(7) .a atatgment that Hoe snange was authorized by resolution duly adopted by its board of 
directors. 

B. The statement falde Jara to the provisions of Subsection A of this section shall be 
executed by the association by any two members and delivered to the secretary of state. If the 
secretary.of state finds that the statement conforms to the provisions of the Sanitary Projects Act, 
it shall file the statement in the office of the secretary of state. The change of address of the reg- 
istered office, or the appointment of a new registered agent, or both, shall become effective upon 
filing of the statement required by this section. 

C. Aregistered agent of an association may resign as aren upon filing a written notice thereof, 
executed in duplicate, with the secretary of state: The secretary of state shall mail a copy imme- 
diately to the association in care of an officer, whois not the resigning registered agent, at the ad- 
dress of the officer as shown by the most recent annual report of the association. The appointment 
of the agent shall terminate upon the expiration of thirty days after receipt of the notice by the 
secretary of state. 


History: Laws 2001, ch. 200, § 5; 2013, ch. 75, § 4. added "secretary of state", and after "in the office of the", 


The 2018 amendment, effective July 1, 2013, required deleted "commission" and added "secretary of state"; in 
that changes of registered office be filed with the secre- Subsection C, in the first sentence, after "executed in du- 
tary of state; in Subsection A, in the introductory sen- plicate, with the", deleted "public regulation commission" 
tence, after "by filing in the office of the", deleted "public and added "secretary of state", in the second sentence, at 
regulation commission" and added "secretary of state"; in , the beginning of the sentence, after "The", deleted "com- 
Subsection B, in the first sentence, after "delivered to the", mission" and added "secretary of state", and in the third 
deleted "public regulation commission" and added "sec- sentence, after "notice by the", deleted "commission" and 
retary of state", in the second sentence, at the beginning added "secretary of state". 


of the sentence, after "If the", deleted "commission" and 


3-29-17.3. Service of process on association. 


The registered agent appointed by an association shall be an agent: of the association upon 
whom any process, notice or: demand required or permitted by law to be served upon the associa- 
tion may be served. Nothing in this section limits or affects the right for process, notice or demand 
to be served upon an association in any other manner permitted by law. 


yams Laws 2001, ch. 200, § 6. Effective dates, — Laws 2001, ch. 200, § 101 made the 


Cross references. — For civil process, see Rule 1-004 act effective July 1, 2001. 
NMRA, 
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3-29-17.4. Annual report. 


A. An association shall file, within the time prescribed by the Sanitary Projects Act, on forms 
prescribed and furnished by the secretary of state to the association not less than thirty days prior 
to the date the report is due, an annual report setting forth: 

(1) the name of the association; 

(2) the address of the registered office of the association in the state and the name of its 
registered agent in this state at that address; 

(3) abrief statement of the character of the affairs that the association is actually conduct- 
ing; and 

(4) the names and respective addresses of the directors and officers of the association. 

B. The report shall be signed and sworn to by two of the members of the association. If the 
association is in the hands of a receiver or trustee, the report shall be executed on behalf of the 
association by the receiver or trustee. A copy of the report shall be maintained at the association's 
principal place of business as contained in the report and shall be made available to the general 
public for inspection during regular business hours. 


History: Laws 2001, ch. 200, § 7; 2006, ch. 60, § 13; the", deleted "public regulation commission" and added 


2018, ch. 75, § 5. "secretary of state". 

The 2013 amendment, effective July 1, 2013, required The 2006 amendment, effective March 6, 2006, de- 
that the secretary of state prescribe and furnish annual leted the requirement that the report state the state or 
report forms for associations; and in Subsection A, in the country under the laws of which the association:is incor- 
introductory sentence, after "prescribed and furnished by porated in Paragraph (1) of Subsection A. 


3-29-17.5. Filing of annual report; peered report; extension of 
time; penalty. 


A. The annual report of the association shall be delivered to the public regulation commission 
on or before the fifteenth day of the fifth month following the end of its fiscal year. 

B. A supplemental report’shall be filed by the association with the public regulation commis- 
sion, if, within thirty days after the filing of the annual report rat under the Sanitary Proj- 
ects Act,'a change is made in: 

(1) the name of the association; 

(2) the mailing address, street address or the geographical location of the association's 
registered office in this state and the name of the agent upon whom process against the associa- 
tion may be served; or 

(8) the character of the association's business and its principal place of business within 
the state. 

-C. Proof to the shtisfaction of the public regulation commission that, prior to the due date of 
a report required by this section, the report was deposited in the United States mail in a sealed 
envelope, properly addressed, with postage prepaid, shall be deemed compliance with the require- 
ments of this section. If the commission finds that the report conforms to the requirements of the 
Sanitary Projects Act, it shall file the report. If the commission finds that it does not conform, it 
shall promptly return the report to the association for necessary corrections. The penalties pre- 
scribed for failure to file the report within the time provided shall not apply if the report is cor- 
rected to conform to the requirements of the Sanitary Projects Act and returned to the commission 
within thirty days from the date on which it was mailed to the association by the commission. 

D. The public regulation commission may, upon application by the association and for good 
cause shown, extend, for no more than a total of twelve months, the date on which an annual re- 
port required by the provisions of the Sanitary Projects Act must be filed or'the date on which the 
payment of a fee is required. The commission shall, when an extension of time has been granted an 
association under the federal Internal Revenue Code of 1986 for the time in which to file a return, 
grant the association the same extension of time to file the required annual report and to pay the 
required fees, provided that a copy of the approved federal extension of time is attached to the as- 
sociation's report, and provided further that no such extension shall prevent the accrual of interest 
as otherwise provided by law. 
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EK. Nothing contained in this section prevents the collection of a fee or penalty due upon the 
failure of an association to submit the required report. 

F. An annual or supplemental report required to be filed cre this section shall not be deemed 
to have been filed if the fees accompanying the report have been paid by check and the ype is 
dishonored upon presentation. 

G. An association that fails or refuses to file a report for a year within the time prescribed i 
the Sanitary Projects ‘Act is subject to a penalty of ten dollars ($10.00) to be assessed by the public 
regulation commission. 

H. An association shall file with the department a member accountability report that shall 
include: 

(1) a financial statement prepared in accordance with Snape accepted accounting prin- 
ciples; and 

(2): a copy of the Open Meetings Act [Chapter 10, "Article 15 NMSA’'1978] resolution stat- 
ing what notice for a public meeting is reasonable. The report shall be signed and sworn to as to 
accuracy and completeness by all members of the board of directors of the association. A statement 
shall be included in the consumer confidence report required for water systems that the member 
accountability report is available to the public upon request. The member accountability report 
shall be filed with the department with the consumer confidence Ase no later than July 1 of 
each year. ; 


History: Laws 2001, ch. 200, § 8; 2006, ch. 60, § 14. of the fifth month following the end of the taxable year to 
Cross references. — For the Internal Revenue Code of the fiscal year of the association in Subsection A; changed 
1986, see Title 26 of the United States Code. "return" to "annual report" in Subsection D; and added 
The 2006 amendment, effective March 6, 2006, Subsection H to require an association to file a member- 


changed the filing date of the report from the fifteenth day ship accountability report. 


3-29-18. Repealed. 


Repeals. —*Laws 2006, ch. 60, § 20 repealed 3-29-18 Sanitary Projects Act to the department of environment, 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating effective March 6, 2006. For provisions of former section, 
to the submission of documents for complying with the see the 2005 NMSA 1978 on. the NMOneSource.com. 


3-29-19. Amendment of certificate of association and bylaws; method. 


_ Every association may make such amendment, change or alteration to its certificate of associa- 
tion or bylaws as may be desired not inconsistent with the Sanitary Projects Act or other law of 
this state by a resolution adopted by a vote of a majority of the members present at any regular or 
special meeting duly held upon such notice as the bylaws provide. A certified copy of such resolution 
with the affidavit of the president and secretary that the resolution was duly adopted by a majority 
vote of the members at a meeting held in accordance with the provisions of this section shall be filed 
and recorded as provided for filing and recording the original certificate of association and bylaws, 
and thereupon the certificate of association and bylaws shall be deemed to be amended accordingly, 
anda copy of such certificate of amendment certified by the secretary of state or the ip beget ot clerk 
shall be accepted as evidence of each change or amendment in all courts and places. 


History: 1953 Comp., § 14-28-19, enacted by Laws. The 2006 amendment, effective March 6, 2006, de- 
1965, ch. 300; 2006, ch. 60, § 15; 2013, ch. 75, § 6. leted the provision that an association may change its 
The 2013 amendment, effective July 1, 2013, required name, capital stock or membership, location of its prin- 
that the secretary of state certify amended certificates ciple office and period of existence and authorized an as- 
of association; and in second sentence, after "certified by sociation to amend, change or alter its: certificate of as- 
the", deleted "public regulation commission" and added sociation or bylaws. 
"secretary of state". 


3-29-19. 1. HByleives: 


A. Membere shall adopt bylaws by, no less than a majority vate ofa quorum of the membership 
of the association setting forth: 
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(1) the name of the association; 

(2) the requirement of an association seal; 

(3) the fiscal year of the association; 

(4) guidelines for membership, which shall ‘nidinde the sentence eNisntiieseliys shall nat be 
denied because of the applicant's race, color, creed, national origin or sex." 

(5) guidelines for meetings of the membership, which shall ‘anthde the date or ee period 
of a membership meeting, required notice of a meeting, establishment of a quorum and the order 
of business to be conducted at a meeting of the membership; 

(6) the functions of the board of directors, including a conflict of interest policy for the 
board; 

(7). the duties of officers of the board of directors; and 

(8) provisions for the board of directors to establish rules to govern the day-to-day opera- 
tions of the project, including a code of conduct for staff and provisions to establish an annual 
budget, rate structure, assessments and reserve funds. 

B. .The bylaws, or any amendment thereof made as provided in Section 3-29-19 NMSA 1978, 
may also contain provisions not inconsistent with the Sanitary Projects Act or other law of this 
state that the organizers may choose to insert for the regulation and conduct of the business and 
affairs of the association. 

C. The department may prescribe by rule guidelines for bylaws and af of an aceon 


History: Laws 2006, ch. 60, § 17. Emergency clause. — Laws 2006, ch. 60, § 21.con- 
tained an emergency clause and was approved March 6, 
2006. 


3-29-20. Reorganization of cooperative associations and nonprofit 
corporations pursuant to the Sanitary Projects Act. 


A. Cooperative associations formed pursuant to Sections 53-4-1 through 53-4-45 NMSA 1978 
and nonprofit corporations formed under the Nonprofit Corporation Act [Chapter 53, Article 8 
NMSA 1978] may reorganize under the Sanitary Projects Act upon approval of the reorganization 
by a majority vote of a quorum of the members of a cooperative association or nonprofit corpora- 
tion. Notice of the meeting to consider the reorganization and a copy of the proposed certificate of 
‘ association shall be sent at least fifteen days prior to such meeting by the cooperative association 
to each member at the member's last known address and by the nonprofit corporation to each 
member, if any, at the member's last known address. Upon approval of the reorganization by the 
majority vote of a quorum of the members, the cooperative association or the nonprofit corporation 
shall execute a certificate of association pursuant to Sections 3-29-16:and 3-29-17 NMSA 1978. The 
certificate of association shall state that it supersedes the articles of incorporation and all amend- 
ments to the articles of incorporation of the cooperative association or the nonprofit corporation. 

B. Duplicate originals of the certificate of association shall be filed with the secretary of state. 
One duplicate original of the certificate of association shall be returned to the association. 

C. The certificate of association is effective upon filing-and supersedes the articles of incorpo- 
ration and all amendments to the articles of incorporation of the prior cooperative association or 
nonprofit corporation. The association shall: 

(1) be the surviving entity, and the separate existence of the prior cooperative aseocianten 
or nonprofit corporation shall cease; 

(2) have all of the rights, privileges, immunities and powers and shall be subject to all the 
duties and liabilities of an association organized pursuant to the Sanitary Projects Act; 

(3) possess all the rights, privileges, immunities and franchises of the prior ChOpEPAtISE 
association or nonprofit corporation. All property, real, personal and mixed; all debts due on what- 
ever account; all other choses in action; and all and every other interest of or belonging to or due to 
the prior cooperative association or nonprofit corporation shall be taken and: deemed to be trans- 
ferred to and vested in the association without further act or deed. The title to any real estate, or 
any interest therein, vested in the prior cooperative association or nonprofit corporation shall not 
revert or be in any way impaired by reason of the reorganization; and 
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(4) be liable for all the liabilities and obligations of the prior cooperative association or 
nonprofit corporation, and any claim existing or action or proceeding pending by or against the 
cooperative association or nonprofit corporation may be prosecuted as if the reorganization had 
not taken place or the new association may be substituted in its place. Neither the rights of credi- 
tors nor any liens upon the property of the cooperative association or nonprofit corporation shall 
be impaired by the reorganization. 

D. A cooperative association formed pursuant to the Cooperative Association Act [Chapter 53, 
Article 4 NMSA 1978] or nonprofit corporation formed pursuant to the Nonprofit Corporation Act 
that reorganized under Subsection A of this section prior to June 30, 2006 may, within three years 
of the effective date of this 2006 act, reorganize pursuant to the act under which it had previously 
been organized upon approval of the reorganization by a two-thirds' vote of the directors of the 
association or corporation. Notice of the meeting to consider the reorganization and a copy of the 
proposed articles of incorporation shall be sent by the association or the corporation at least fifteen 
days prior to the meeting to each member at the member's last known address. Upon approval of 
the reorganization, the association or corporation shall execute articles of incorporation pursuant 
to Sections 53-4-5 and 53-4-6 or 53-8-31 and 53-8-32 NMSA 1978. The articles of incorporation 
shall state that they supersede the certificate of association or incorporation and all amendments 
thereto of the association or corporation and shall follow the filing procedures of Subsections B 
and C of this section. 


History: Laws 2000, ch. 56, § 4; 2006, ch. 60, § 16; The 2006 amendment, effective March 6, 2006, 
2013, ch. 75, § 7. changed "two-third's" vote to "majority" and "directors" to 


The 2013 amendment, effective July 1, 2013, required 
that certificates of association be filed with the secretary 
of state; and in Subsection B, after "filed with the", deleted 
"public regulation commission" and added "secretary of 


"a quorum of the members" in Subsection A and added 
Subsection D to provide for reorganization of corporations 
formed under the Cooperative Association Act or Non- 
profit Corporation Act, 


state". 


3-29-20.1. Merger of two or more associations into one association. 


Upon approval by vote of a majority of a quorum of each membership, two or more associations 
may merge into one association pursuant to a plan of merger approved in the manner provided by 
this section. The board of directors of each association shall, by resolution adopted by each board, 
approve a plan of merger setting forth: 

A. the names of the associations proposing to merge; and the association into which they pro- 
pose to merge, which is hereinafter designated as the "surviving association"; 

B. the terms and conditions of the proposed merger, including transfer of assets and liabilities; 

C,. the manner and basis of converting each association's obligations or other securities into 
the surviving association; 

D. astatement of any changes in the certificate of association of the surviving association to be 
affected by the merger; and 

E. other provisions with respect to the proposed merger as deemed necessary or desirable. 


History: Laws 2006, ch, 60, § 19. Emergency clause. — Laws 2006, ch. 60, § 21 con- 


tained an emergency clause and was approved March 6, 
2006. 


3-29-21. Exemptions from Special District Procedures Act provisions. 


An association formed pursuant to the provisions of the Sanitary Projects Act may be formed ex- 
clusively as provided in that act, and formation of the association shall be exempt from all review 
and requirements set forth in the Special District Procedures Act [4-53-1 to 4-53-11 NMSA 1978]. 


History: Laws 2006, ch. 60, § 18. Emergency clause. — Laws 2006, ch. 60, § 21 con- 


tained an emergency clause and was approved March 6, 
2006. 
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ARTICLE 30 ; 
Municipal Debt; Voting on Question 


Sec. . . Sec. 

8-30-1. Bond elections; findings; qualified electors. 3-30-7. Canvass of bond election; certification of results; 
3-30-2, Repealed. ) effect, 

3-30-3, Repealed. 3-30-8, General obligation bonds; i issuance; sale; payable. 
3-30-4, Repealed. 3-30-9. Pledge of full faith and credit. 

8-80-5. General obligation bonds; authority to issue. ind 
3-30-6, Bond election; qualifications of voters; separation of 


items; time; publication or posting; ballots. 


3-30-1. Bond elections; findings; qualified electors. 


A. The legislature finds that the provisions of Article 9, Section 12 of the constitution of New 
Mexico regarding nonresident municipal electors violate the rights of property owners who are not 
qualified electors of the county where such city, town or village is situated compared to nonresi- 
dent property owners who are qualified electors of the county where such city, town or village is 
located, and further finds that providing voting rights based on property ownership violates the 
franchise provisions in Article 7, Section 1 of the constitution of New Mexico. 

B. Voting for all purposes in all public elections in a municipality shall be based exclusively on 


voter registration by qualified electors of the municipality as eee in the Bunsen Code and 


Election Code. 


History: 1958 Comp., § 14-29-1, enacted by Laws 
1965, ch. 300; 1978 Comp., § 3-30-1, repealed and re- 
enacted by Laws 2019, ch, 212, § 184. 

Repeals and reenactments. — Laws 2019, ch. 212, § 
184 repealed § 3-30-1 NMSA 1978 and enacted a new sec- 
tion effective April 8, 2019, 


3-30-2. Repealed. . 


Repeals. — Laws 2019, ch. 212, § 284 repealed 3-30-2 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating 
to nonresident municipal elector, qualifications, effective 


3-30-3. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 3-30-3 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating 
to nonresident municipal elector, manner of registering to 


3-30-4. Repealed. 


Repeals. — Laws 2019, ch, 212, § 284 repealed 3-30-4 
NMSA 1978, as enacted by Laws 1965, ch, 300, relating to 
nonresident polling place, duties of the municipal clerk to 


Laws 2019, ch; 212, § 284 repealed 3-30-1 NMSA 1978, 
as enacted by Laws 1965, ch. 300, relating to county con- 
stitutes a precinct for purpose of voting on municipal 
debt, single voting division outside municipality, effec- 
tive April 3, 2019, For provisions of former section, see the 
2018 NMSA 1978 on NMOneSource.com. * 


April 3, 2019. For provisions of former section, see the 
2018 NMSA 1978 on NM OneSource.c com. 


vote on question of creating a municipal debt, certificate of 
eligibility, effective April 3, 2019. For provisions of former 
section, see the 2018 NMSA 1978 on NMOneSource.com: 


register nonresident municipal electors, effective April 3, 
2019, For provisions of former section, see the 2018 NMSA 
1978 on NMOneSource.com. 


3-30-5. General obligation bonds; authority to issue. 


Subject to the limitations and in accordance with Article 9 of the constitution of New Mexico and 
Sections 6-15-1 and 6-15-2 NMSA 1978, a municipality may issue and dispose of negotiable bonds 


for the purpose of securing funds for: 


A. erecting and operating natural or artificial gas works; 


B. erecting and operating electric works; 


C. constructing, purchasing, rehabilitating or remodeling, or any combination thereof, public 
buildings, including additions and improvements thereto; 
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D, building, beautifying and improving public parks within or without the municipal boundary, 
but not beyond the planning and platting jurisdiction of the municipality; 

E. acquiring land or buildings for playgrounds, recreation centers, zoos and other recreational 
purposes, and the equipment thereof, or any combination thereof; 

F. providing proper means for protecting from fire including but not necessarily limited to pur- 
chasing apparatus for fire protection and providing, enlarging and improving fire equipment and 
facilities; 

G. laying off, opening, constructing, repairing, and otherwise improving ahi mem alleys, 
streets, public roads and bridges, or any combination thereof; 

H. providing apparatus for the collection and disposal of garbage and refuse; 

I. acquiring, constructing and maintaining garbage and refuse disposal areas and plants 
within or without the municipal boundary; 

J. constructing or purchasing a system for supplying water or constructing and purchasing 
such a'system, for the municipality, including without limiting the generality of the foregoing, the 
enlargement, improvement, extension or acquisition of the system, and acquisition of water or wa- 
ter rights, necessary real estate or rights-of-way, bridges and easements, and necessary apparatus 
for a water system, or any combination of the foregoing; 

K. constructing or purchasing a sewer system or the construction and purchase of a sewer sys- 
tem, including without limiting the generality of the foregoing, acquiring, enlarging, improving or 
extending, or any combination of the foregoing, said system; 

L. flood control purposes as provided in Section 3-41-1 NMSA 1978; 

M. constructing, purchasing, rehabilitating or remodeling, or any combination thereof, hospi- 
tals, including additions and improvements thereto; 

N. ‘purchasing, improving or erecting public auditoriums or public buildings of a similar nature 
for general civic purposes, or for authorizing the improvement or erection of public auditoriums or 
buildings of a similar nature by agreement, with the officers of the county in which the municipal- 
ity is located; and 

O. _ acquiring, purchasing, constructing, improving, rehabilitating, or remodeling, or any combi- 
nation thereof, of cemeteries or maatusoleuns. 


History: 1953 Cota! § 14- 29- 5, enacted by Laws Purchase of existing building not permitted un- 
1973, ch. 395,§ 2. — der bond voted for purpose of erection, — A town 
Repeals and reenactments. — Laws 1973, ch. 395, § does not have authority to purchase for municipal pur- 
2, repealed 14-29-5, 1953 Comp., relating to authority to poses a building already erected from the proceeds of a 
issue general obligation bonds, and enacted a new section. bond issue voted for the purpose of erecting such a build- 
Cross references. — For power of municipality to con- ing, 1953-54 Op. Att'y Gen. No. 54-5957. 
struct, purchase, rehabilitate and care for buildings, see . Law reviews. — For comment, "The Last Bastion 
3-18-4 NMSA 1978. Crumbles: All Property Restrictions on Franchise Are Un- 
For authority of improvement district to issue nego- constitutional," see 1 N.M.L. Rev. 403 (1971). 
tiable coupon bonds or assignable certificates, see 3-33-24 Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
NMSA 1978. Jur, 2d Public Securities and Obligations §§ 75 to 90, 94 
For refunding improvement bonds, see 3-33-39 to 3-33- to 123, 
43 NMSA 1978. Change in law as to municipal bonds as affecting bonds 
For Pollution Control Revenue’ ‘Bond Act, see 3-59-1 previously authorized or voted, but not issued, 19 A.L.R. 
NMSA 1978 et seq. 1055, 
For contracting of debts by municipalities, see N.M. Bstoppel to deny validity of municipal bonds issued un- 
Const., art. IX, 8§ 9, 12, 13 and 15. der an unconstitutional statute, 37 A:L.R. 1310. 
For right to construct and maintain auditoriums, see 5- Power of municipality or other governmental body to 
3-1 NMSA 1978 et seq. issue refunding bonds to retire obligation in respect of 
For notice of i issuance of bonds, see 6-15-1, 6-15-2 NMSA which the creation and maintenance of a sinking fund by 
1978. taxation is required, 157 A.L.R. 794. 
eux . Estoppe!l by recitals in bonds to set up violation of provi- 
ANNOTATIONS | pts sion limiting indebtedness, 158 A.L.R. 943. 
Constitutionality. — This section does not fall within Estoppel as to purpose of bonds by recital therein, 158 


constitutional prohibition against special or local laws A.L.R. 949. 
regulating precinct affairs. City of Raton v. Sproule, Power of governmental unit to issue bonds as implying 
1967-NMSC-141, 78 N.M. 138, 429 P.2d 336. power to refund them, 1 A.L.R.2d 134. 

If the primary object of a building to be con- Validity of municipal bond issue as against owners of 
structed was a municipal purpose, the fact that it property, annexation of which to municipality became ef- 
might be incidentally used for theatrical purposes would fective after date of election at which issue was approved 
not render the action in erecting it invalid. Smith v. City of by voters, 1OA.L.R.2d 559, 

Raton, 1914-NMSC-017, 18 N.M. 613, 140 P. 109. 1820.8; Municipal Corporations $'1902 et Seq. 
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3-30-6. Bond election; qualifications of voters; separation of items; a! 
publication or posting; ballots. 


A. Before bonds are issued, the governing body of the municipality shall submit to a vote of the 
qualified electors of the municipality the question of issuing the bonds. The election may be held 
at the same time as the regular local election or at any special election held pursuant to Article 9, 
Section 12 of the constitution of New Mexico. 

B. The governing body of the municipality shall give notice of the time and place of holding 
the election and the purpose for which the bonds are to be issued. The election shall be conducted 
pursuant to the provisions of the Local Election Act. 

C. The question shall state the purpose for which the bonds are to be issued and the amount of 
the issue. If bonds are to be issued for more than one purpose, a separate question shall be submit- 
ted to the voter for each purpose to be voted upon. The ballots shall contain words indicating the 
purpose of the bond issue and a place for a vote "For ... (designate type) bonds" and "Against... 
(designate type) bonds" for each bond issue. The ballots shall be deposited in a separate ballot box 
unless voting machines are used. 


History: 1953 Comp., § 14-29-6, enacted by Laws available for use in checking qualifications of electors 
1965, ch. 300; 1977, ch. 28, § 5; 1985, ch. 208, § 116; and are used by the municipalities in the county in the 
2018, ch. 79, § 65; 2019, ch. 212, § 185. ; conduct of municipal elections. City of Raton v. Sproule, 

Cross references. — For definitions of "publish" or 1967-NMSC-141, 78 N.M. 138, 429 P.2d 336. 
"publication," see 3-1-2 NMSA 1978. Persons held to be qualified electors. — Property 

The 2019 amendment, effective April 3, 2019, in Sub- owner whose mortgagee paid assessed tax as agent for 
section A, deleted "registered" preceding "qualified elec- him, and property owner exempt from payment of tax un- 
tors", and after "electors of the municipality", deleted "and der soldier exemption provided in N.M. Const., art. VIII, 
the nonresident municipal electors". § 5, were persons who had paid a property tax during 

The 2018 amendment, effective July 1, 2018, provided the preceding year within constitutional and statutory 
that the provisions of the Local Election Act govern elec- requirements, and therefore were qualified electors in 
tions called: for the purpose of voting on the issuance of voting on general obligation bond for municipal improve- 
bonds; in Subsection A, after "regular", deleted "munici- ments. Hair v. Motto, 1971-NMSC-001, 82 N.M. 226, 478 
pal" and added "local"; and in Subsection B, deleted "No- P.2d 554. 
tice of a bond election shall be given as required in the Notice of election substantially complied with 
Municipal Election Code for special elections, A change in statute. — A notice of election published once a week for 
the location of a polling place after notice has been given four consecutive weeks, the last insertion being 13 days 
shall not invalidate a bond election." and added "The elec- prior to the election, substantially complied with statute. 
tion shall be conducted pursuant to the provisions of the City of Albuquerque v. Water Supply Co., 1918-NMSC-088, 
Local Election Act.". 24 N.M. 368, 174 P. 217. 

Temporary provisions. — Laws 2018, ch. 79, § 174 Ballots should present the question to the elec- 
provided that references in law to the Municipal Election tors of for or against bonds, and not for or against the 
Code and to the School Election Law shall be deemed to be object of the issuance of the bonds. Mann v. City of Artesia, 
references to the Local Election Act. 1938-NMSC-014, 42 N.M, 224, 76 P.2d 941. 

Question not double proposition. — The submis- 
ANNOTATIONS sion to the voters of a proposition to issue bonds in a 

Constitutionality. — This section does not fall within stated amount for the purchase or erection of a system of 
constitutional prohibition against special or local laws waterworks is not a double proposition. City of Albuquer- 
regulating precinct affairs. City of Raton v. Sproule, que v. Water Supply Co., 1918-NMSC-088, 24 N.M, 368, 
1967-NMSC-141, 78 N.M. 138, 429 P.2d 336. 174 P, 217, 5 A.L.R, 519 (1918), distinguishing Lanigan v. 

The operable provisions of N.M. Const., art. IX, § 12, Town of Gallup, 1913-NMSC-024, 17 N.M. 627, 131 P, 997. 
as interpreted by the New Mexico supreme court and the Law reviews. — For comment, "The Last Bastion 
classifications and requirements of the enabling statutes Crumbles: All Property Restrictions on Franchise Are Un- 
for creation of municipal indebtedness, 3-30-2 and 3-30-38 constitutional,” see 1 N.M.L. Rev. 403 (1971). 

NMSA 1978 and this section, rationally promote legiti- Am. Jur. 2d, A.L.R. and C.J.S, references. — 64 Am. 
mate state interests and are constitutionally. justified. Jur. 2d Public Securities and Obligations §§ 131 to 140, 
Snead v. City of Albuquerque, 663 F. Supp. 1084 (D.N.M. 164. 

1987), aff'd, 841 F.2d 1131 (10th Cir, 1987), cert. denied, Payment or retirement, effect of inclusion in call for 
485 U.S, 1009, 108 S, Ct. 1475, 99 L. Ed. 2d 704 (1988). election, or in proposal for bond issue submitted to people, 
Power of state to impose restrictions on right to of unauthorized method of, 93 A.L.R. 362. 
vote, — The state of New Mexico has the power to impose Mistake, ambiguity, or omission in statement as to in- 
reasonable residence and other restrictions on the right debtedness in call for election or proposal for bond issue, 
to vote, so long as the restrictions are not discriminatory as affecting validity of election or bonds issued pursuant 

and are based on a reasonable classification. City of Raton thereto, 116 A.L.R. 1258. 

v. Sproule, 1967-NMSC-141, 78 N.M. 138, 429 P.2d 336. Delay after authorization by voters as affecting power 
Limitation of electors to those property owners of governmental unit to issue bonds, 135 A.L.R. 768, 
who are otherwise qualified to vote in the county _ Several structures or units, inclusion of as affecting va- 
is based upon the practical and reasonable consider- lidity of submission of proposition to voters at bond elec- 

ation that in New Mexico the voter registration records tion, 4A.L.R.2d 617, 


are kept and maintained by the county clerk, are readily 
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3-30-7 MUNICIPAL DEBT; VOTING ON QUESTION 3-30-8 


Validity of municipal bond issue as against owners of , Inclusion or exclusion of first and last days in comput- 
property, annexation of which to municipality became ef- ing the time for performance of an act or event which 
fective after date of election at which issue was approved must take place a certain number of days before a known 
by voters, 10 A.L.R,2d 559, future date, 98 A.L.R.2d 1331. 

Construction and effect of absentee voters' nib 97 64 C.J.S. Municipal Corporations § 1927. 

A.LiR.2d 257. ; 


3-30-7. Canvass of bond election; certification of results; effect. 


A. The vote upon each question proposing to issue négotiable bonds shall be canvassed as pro- 
vided in the Local Election Act [Chapter 1, Article 22 NMSA 1978], and the municipal clerk shall 
file the certificate of canvass in the official minute book of the municipality. 

B. Ifa majority of those voting on the question favors the creation of the debt, the governing 
body of the municipality may proceed to issue the negotiable bonds. 


History: 1953 Comp., § 14-29-7, enacted by Laws Code and to the School Election Law shall be deemed to be 


1965, ch. 800; 1985, ch. 208, § 117; 2018, ch. 79, § 66. references to the Local Election Act. 
The 2018 ameéridment effective July 1, 2018, provided 
that bond elections shall be canvassed pursuant to the ANNOTATIONS 
provisions of the Local Election Act, and made technical Constitutionality. — This section does not fall within 


changes; and in Subsection A, deleted "Municipal Election 


: oR constitutional prohibition against special local | 
Code" and added "Local Election Act", and after "munici- TE STE wus 8 Bi. OF GG cote 


regulating precinct affairs. City of Raton v. Sproule, 


pal clerk shall", deleted "certify the results of the election 1967-NMSC-141, 78 N.M. 188, 429 P.2d 336. 

and". er : ~ Am. Jur. 2d, A.L.R. and C.J.8. references, — 64 Am, 
Temporary provisions, — Laws 2018, ch. 79, ¥ 174 Jur. 2d Public Securities and Obligations §§ 170 to 175. 

provided that references in law to the Municipal Election 64 C.J.8. Municipal Corporations § 1928. 


3-30-8. General obligation bonds; issuance; sale; payable. 


A. The bonds shall be issued and sold in the manner authorized under Sections 6-15-3 through 
6-15-10 NMSA 1978; 

B. The bonds shall be of such denomination or denominations and shall be payable at such 
place or places within or without the state or both, shall be in such form, and otherwise shall bear 
such terms and conditions, as the governing body may determine, except as otherwise provided by 
law. 

C. Said bonds shall be signed by the mayor and by the clerk, and the coupons appertaining 
thereto shall be signed by the treasurer. | 

D. The facsimile signature of the treasurer may be engraved, imprinted, stamped or otherwise 
reproduced on the coupons, 

E. The bonds.may be executed in the manner provided by the Uniform Facsimile Signature of 
Public Officials Act [6-9-1 to 6-9-6 NMSA 1978]. 


History: 1953 Comp., § 14-29-8, enacted by Laws Bonds not invalidated by sale, by successor offi- 
1965, ch. 300. cers. — Bonds signed by the proper officers in office at 
Cross references. — For destruction of documentary the date of execution of the same were not invalidated by 
evidence of cen deep public debt, see 6-10-62 NMSA fact that the sale of the bonds was not concluded by such 
1978, officers, but by their successors. City of Albuquerque v. Wa- 
ter Supply Co., 1918-NMSC-088, 24 N.M. 368, 174 P. 217. 

ANNOTATIONS : Refunding. — A municipality in refunding part of a 


single issue of water bonds, redeemable before maturity, 


constitutional prohibition against special or local laws may exercise its discretion in selecting bonds to be re- 
regulating precinct affairs, City of Raton v. Sproule, funded. Town of Alamogordo v. Beall, 1937-NMSC-003, 41 


1967-NMSC-141, 78 N.M. 138, 429 P.2d 336. N.M. 93, 64 P.2d 384. 

Bonds invalid where statutory election proce- Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 Am. 
dure not followed. — Because the board of trustees, in Jur. 2d Public Secur ities and Obligations §§\182 to 217. 
holding an election to determine the issuance of bonds, did Bid for municipal bond issue, rights and obligations 
not follow the procedure prescribed by statute, the bonds arising out of, 139 A.L.R. 1047. 
authorized at such election were invalid. Lanigan v. Town Sale of municipal or other public bonds at less than par 
of Gallup, 1913-NMSC-024, 17 N.M. 627, 131 P. 997. or face value, 162 A:L.R. 396, 

Sale of general obligation bonds below par and 64 C.J.S. Municipal Corporations gg 1930, 1935, 1941. 
accrued interest was illegal. Stone v, City of Hobbs, — 
1950-NMSC- 032, 54 N.M. 237, 220 P.2d 704. 


Constitutionality. — This section does not fall within 
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3-30-9 MUNICIPALITIES 3-31-1 


3-30-9. Pledge of full faith and credit. 


The full faith and credit of the municipality shall be pledged to the payment of the negotiable 
bonds. The governing body shall levy and collect, upon all the taxable property within the munici- 
pality subject to taxation, such taxes as are necessary to pay the interest on and the principal of 
the negotiable bonds as the interest and principal become due, without limitation as to rate or 
amount. The municipality may pay the principal of and interest on any general obligation bonds 
from any available revenues, and the levy or levies of taxes may be diminished to the extent such 


other revenues are available for the payment of such principal and interest. 


History: 1958 Comp., § 14-29-9, enacted by Laws 
1965, ch. 300. 


ANN OTATIONS 


Constitutionality. — This section does not fall within 
constitutional prohibition against special or local laws 
regulating precinct affairs, City of Raton v.. Sproule, 
1967-NMSC-141, 78 N.M., 138, 429 P.2d 336. 

Mandamus to compel tax levy. — In an action of 
mandamus to compel levy and collection of tax to pay 
bonds, where the only denial of validity of the bonds was 


regard to their issue, mandamus would lie to compel a tax 
levy without first reducing the bonds to judgment. Terri- 
tory ex rel. Parker v. Mayor of Socorro, 1904-NMSC-012, 
12 N.M. 177, 76 P. 283, 

Am. Jur. 2d, A.L.R. and C.J. S. eeferened — 64 Am. 
Jur. 2d Public Securities and Obligations §§ 399 to 412. 

Injunction against enforcement of illegal municipal tax, 
upon joinder of several affected thereby, 156 A.L.R. 319. 

Right of holder of bond to full or pro rata payment when 
fund out of which obligation is payable is insufficient to 
pay all obligations of equal value, 171 A.L.R. 1033. 

64 C.J.S. Municipal Corporations § 1997. 


based upon a misunderstanding of the requirements in 


ARTICLE 31 


Revenue Bonds 


Sec. Sec. ; 
3-31-1. Revenue bonds; authority to issue; pledge of rev- 3-31-6. Revenue bonds; mandatory rates for utility, joint 
enues; limitation on time of issuance. utility or revenue-producing project; man- 


8-31-1.1. Definitions. damus; impairment of payment. 

3-31-2. Use of proceeds of bond issue. 3-31-7. Revenue bonds; mortgaging water utility prop- 
3-31-3. Revenue bonds; terms. erty. 

38-81-3,1. Exemption from taxation, 8-31-8. Revenue bonds; refunding authorization; author- 
3-31-4. Ordinance authorizing revenue bonds; three- ity to mortgage municipal utility. 


fourths majority required; resolution au- 3-31-9, Refunding bonds; escrow; detail. 

thorizing revenue bonds to be issued and 3-31-10. Refunding revenue bonds; terms. 

sold to the New Mexico finance authority. 3-31-11.. Refunding revenue bonds; ordinance; resolution, 
3-31-5. Revenue bonds not general municipal obliga- 3-31-12. Refunding revenue bonds; foreclosure of mort- 

tions; authentication. gage, ; 


3-31-1. Revenue bonds; authority to issue; pledge of revenues; 
limitation on time of issuance. 


A. In addition to any other law and constitutional home rule powers authorizing a municipal- 
ity to issue revenue bonds, a municipality may issue revenue bonds pursuant to Chapter 3, Article 
31 NMSA 1978 for the purposes specified in this section. 

B. Utility revenue bonds may be issued for acquiring, extending, enlarging, bettering, repair- 
ing or otherwise improving a municipal utility or for any combination of the foregoing purposes. 
The municipality may pledge irrevocably any or all of the net revenues from the operation of the 
municipal utility or of any one or more of other such mmEneIpal utilities for payment of the interest 
on and principal of the revenue bonds. 

C. Joint utility revenue bonds may be issued for acquiring, aaias eMlareinitt bettering, 
repairing or otherwise improving joint water facilities, sewer facilities, gas facilities or electric fa- 
cilities or for any combination of the foregoing purposes. The municipality may pledge irrevocably 
any or all of the net revenues from the operation of these municipal utilities for the payment of the 
interest on and principal of the bonds. 

D. Gross receipts tax revenue bonds may be issued for any municipal purpose. A municipality 
may pledge irrevocably any or all of the gross receipts tax revenue received by the municipality 
pursuant to Section 7-1-6.4 or 7-1-6.12 NMSA 1978 to the payment of the interest on and principal 
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3-31-1 REVENUE BONDS 3-31-1 


of the gross receipts tax revenue bonds or for any area of municipal government services. A law 
that imposes or authorizes the imposition of a tax authorized by the Municipal Local Option Gross 
Receipts Taxes Act [Chapter 7, Article 19D NMSA 1978] or that affects the tax, or a law supple- 
mental thereto or otherwise appertaining thereto, shall not be repealed or amended or otherwise 
directly or indirectly modified in such a manner as to impair adversely any outstanding revenue 
bonds that may be secured by a pledge of such tax unless the outstanding revenue bonds have 
been discharged in full or provision has been fully‘made therefor. Revenues in excess of the an- 
nual principal and interest due on gross receipts tax revenue bonds secured by a pledge of gross 
receipts tax revenue may be accumulated in a debt service reserve account. The governing body of 
the municipality may appoint a commercial bank trust department to act as trustee of the gross 
receipts tax revenue and to administer the payment of principal of and interest on the bonds. 

E. Gasoline tax revenue bonds may be issued for laying off, opening, constructing, reconstruct- 
ing, resurfacing, maintaining, acquiring rights of way, repairing and otherwise improving munici- 
pal buildings, alleys, streets, public roads and bridges or any combination of the foregoing pur- 
poses. The municipality may pledge irrevocably any or all of the gasoline tax revenue received by 
the municipality to the payment of the interest on and principal of the gasoline tax revenue bonds. 

F. Project revenue bonds may be issued for acquiring, extending, enlarging, bettering, repair- 
ing, improving, constructing, purchasing, furnishing, equipping and rehabilitating any revenue- 
producing project, including, where applicable, purchasing, otherwise acquiring or improving the 
ground therefor, including acquiring and improving parking lots, or for any combination of the 
foregoing purposes, The municipality may pledge irrevocably any or all of the net revenues from 
the operation of the revenue-producing project for which the particular project revenue bonds are 
issued to the payment of the interest on and principal of the project revenue bonds. The net rev- 
enues of any revenue-producing project may not be pledged to the project revenue bonds issued 
for a revenue-producing project that clearly is unrelated in nature; but nothing in this subsection 
shall prevent the pledge to such project revenue bonds of any revenues received from existing, 
future or disconnected facilities and equipment that:are related to and that may constitute a part 
of the particular revenue-producing project. A general determination by the governing body that 
any facilities or equipment is reasonably related to and constitutes a part of a specified revenue- 
producing project shall be conclusive if set forth in the proceedings authorizing the project revenue 
bonds. 

G. Fire district revenue bonds may be issued for acquiring, extending, enlarging, bettering, re- 
pairing, improving, constructing, purchasing, furnishing, equipping and rehabilitating any fire dis- 
trict project, including, where applicable, purchasing, otherwise acquiring or improving the ground 
therefor, or for any combination of the foregoing purposes. The municipality may pledge irrevoca- 
bly any or all of the revenues received by the fire district from the fire protection fund as provided 
in the Fire Protection Fund Law [Chapter 59A, Article 53 NMSA 1978] and any or all of the rev- 
enues provided for the operation of the fire district project for which the particular bonds are is- 
sued to the payment of the interest on and principal of the bonds. The revenues of any fire district 
project shall not be pledged to the bonds issued for a fire district project that clearly is unrelated in 
its purpose; but nothing in this section prevents the pledge to such bonds of any revenues received 
from existing, future or disconnected facilities and equipment that are related to and that may 
constitute a part of the particular fire district project. A general determination by the governing 
body of the municipality that any facilities or equipment is reasonably related to and constitutes a 
part ofa specified fire district project shall be conclusive if set forth in the proceedings authorizing 
the fire district bonds. 

H. Law enforcement protection revenue bonds may be issued for the repair and purchase of 
law enforcement apparatus and equipment that meet nationally recognized standards, The mu- 
nicipality may pledge irrevocably any or all of the revenues received by the municipality from the 
law enforcement protection fund distributions pursuant to the Law Enforcement Protection Fund 
Act [Chapter 29, Article 13 NMSA 1978] to the payment of the interest on and principal of the a 
enforcement protection revenue bonds. 

I. Except for the purpose of refunding previous revenue bond issues, no municipality may sell 
revenue bonds payable from pledged revenues after the expiration of two years from the date of 
the ordinance authorizing the issuance of the bonds or, for bonds to be issued and sold to the New 
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3-31-1 


MUNICIPALITIES 


3-31-1 


Mexico finance authority as authorized in Subsection C of Section 3-31-4. NMSA 1978, after the 
expiration of two years from the date of the resolution authorizing the issuance of the bonds. How- 
ever, any period of time during which a particular revenue bond issue is in eign shall not: be 
counted in determining the expiration date of that issue. vf 


History: 1953 Comp,, §.14-80-1, enacted by Laws 


1973, ch. 8395, § 3; 1979, ch. 311, § 1; 1981, ch. 6, § 15, 


1982, ch. 38, § 1; 1988, ch. 57, § 1; 1985, ch. 81, § 8; 1985, 
ch, 86, § 1; 1989, ch. 856, § 1; 1990, ch. 99, § 43; 1991, 
ch. 9, § 8; 1995, ch. 141, § 1; 1998, ch. 90, § 1; 1999, ch. 
199, § 1; 2007, ch. 148, § 2; 2019, ch. 274, § 1. 

Repeals and reenactments, — Laws 1973, ch. 395, § 
3, repealed former 14-30-1, 1953 Comp., relating to issu- 
ance of revenue bonds, and enacted a new 14-30-1, 1953 
Comp. 

Cross references. — For revenue bond issues of wa- 
ter or natural gas associations, see’3-28-10 NMSA 1978 
et seq. 

For the Pollution Control Revenue Bond Act, see 3-59-1 
NMSA 1978 et seq. 


‘For destruction of documentary evidence of extin- | 


guished public debt, see 6-10-62 NMSA 1978. 


For the Municipal Local Option Gross Receipts Taxes 


Act, see 7-19D-1 NMSA 1978. 

The 2019 amendment, effective July 1, 2019, provided 
that gross receipts tax revenue bonds may be issued for 
any municipal purpose, removed provisions specifying 
purposes for which gross receipts tax revenue bonds may 
be issued, removed the definitions of certain terms as used 
in Chapter 3, Article 31 NMSA 1978, and removed provi- 
sions related to economic development gross receipts tax 
revenue bonds and municipal higher education facilities 
gross receipts tax revenue bonds; added new subsection 
designation "A." and redesignated former Subsections A 
through C as Subsections B through D, respectively; in 
Subsection A, deleted the last sentence of the subsection, 
which defined "pledged revenues";in Subsection B, de- 
leted the last sentence of the subsection, which provided 
"These bonds are sometimes referred to in Chapter 3, Ar- 
ticle 31 NMSA 1978 as ‘utility revenue bonds' or ‘utility 
bonds'"; in Subsection C, deleted the last sentence of the 
subsection, which provided "These bonds are sometimes 
referred.to in Chapter 3, Article 31 NMSA 1978 as ‘utility 
revenue bonds' or ‘utility bonds"; in Subsection D, after 
the subsection designation, deleted "For the purposes of 
this subsection, 'gross receipts tax revenue bonds' means 
gross receipts tax revenue bonds or sales tax revenue 
bonds.", and after "bonds may be issued for any", deleted 
the remainder of the introductory clause and deleted for- 
mer Paragraphs (1) through (10) and: added "municipal 
purpose. A", and after "municipal government services", 
deleted "including but not limited to those specified in 
Subsection C of Section 7-19D-9 NMSA 1978, or for public 
purposes authorized by municipalities having constitu- 
tional home rule. charters"; deleted former Subsection D; 
in Subsection E, after "gasoline tax revenue bonds.", de- 


leted the remainder of the subsection, which provided "As ° 


used. in Chapter 3, Article 31 NMSA 1978, 'gasoline tax 
revenue bonds' means the bonds authorized in this sub- 
section, and ‘gasoline tax revenue’ means all or portions of 
the amounts of tax revenues distributed to municipalities 
pursuant to. Sections 7-1-6.9 and 7-1-6.27 NMSA 1978, as 
from time to time amended and supplemented."; in Sub- 
section F, deleted former Paragraphs F(1) and F(2); de- 
leted former Subsections I and J and redesignated former 
Subsection K as Subsection I. 

Temporary provisions. — Laws 2019, ch. 274, § 15 
provided: 

A. The repeal of and changes to certain taxes made in 
this act shall not impair outstanding bonds that are se- 
cured by a pledge of those taxes, 


B. If a municipality or county has issued a revenue 
bond that is secured by a pledge of a tax being amended or 
repealed by this act, the revenue received by the munici- 
pality or county is impressed with the obligation to repay 
the outstanding bond and is dedicated to that repayment 
until the bond is fully discharged or otherwise provided 
for in full. 

C. If a municipality or county has dedicated any 


‘amount of revenue attributable to a tax being amended 


or repealed by this act, the municipality or county, shall 
continue to dedicate the same amount of revenue attribut- 
able to the tax until the ordinance dedicating the'revenue 
expires, the term of the dedication expires, the govern- 
ing body acts to change the dedication or, in. the case of 
bonded indebtedness, the debt is fully discharged or other- 
wise provided for in full: 

The 2007 amendment, effective July 1, 2007, added 
Subsection J providing for municipal higher education fa- 
cilities gross receipts tax revenue bonds. 

The 1999 amendment, effective April 6, 1999, rewrote 
the second undesignated paragraph following Subsection 
C(10), relating to.accumulation of revenues iin excess of 
the annual principal and interest due on gross receipts 
tax revenue bonds secured by a pledge of gross receipts 


.tax revenue into debt service reserve accounts, substi- 


tuted "the Fire Protection, Fund, Law" for "Sections 59A: 
53-1 through 59A-53-17 NMSA 1978" in Subsection G, 
and substituted "the Law Enforcement Protection Fund 
Act" for "Sections 29-13-1 through: 29-13-9 NMSA 1978" in 
Subsection H, and made minor stylistic. changes. 

The 1998 amendment, effective May 20, 1998, added 
Paragraph C(10); in the undesignated paragraph follow- 
ing Paragraph. C(10), substituted "721-6.4 ‘or '7+1-6:12 
NMSA 1978" for ""7-1-6.4, 7-1-6.12 or 7-19A-6 NMSA 1978 
or pursuant to Municipal Infrastructure Gross Receipts 
Tax Act" and "Subsection C" for "Subsection B" in the 
first sentence; added the undesignated paragraph imme- 
diately preceding Subsection D; in Subsection D, in the 
first sentence, inserted "municipal" preceding "jails" and 
"regional jails or juvenile detention facilities" preceding ", 
libraries", at the end of the*second sentence, substituted 
"the Municipal Local Option Gross Receipts Taxes Act" 
for "Section 7-19-4 NMSA 1978"; in Subsection E, deleted 
"7-1-6,14" following "7-1-6.9"; added Subsection I and re- 
designated former Subsection I as Subsection J; and made 
minor stylistic changes throughout the section. 

The 1995 amendment, effective April 5, 1995, aa 
stituted "Subsections A through I" for "Subsections A 
through F" in the introductory paragraph, deleted "mak- 
ing additions to" in Paragraph (6) of Subsection C, sub- 
stituted "Section 7-19D-9" for Section 7-19-4" in the first 
sentence of the second paragraph in Subsection’ C, substi- 
tuted "includes but is not" for "shall include but shall not 
be" and substituted "Subsection C of this section" for "this 
Subsection" in Subsection D, added the last sentence in 
Subsection D, added Subsections G and H, redesignated 
former Subsection G as Subsection I, inserted "or, for 


‘ bonds to be issued and sold to the New Mexico finance 


authority as authorized in Subsection C of Section 3-31-4 
NMSA 1978, after the expiration of two years from the 
date of the resolution authorizing the issuance of the 
bonds" in the first sentence of Subsection I, and made a 


_minor stylistic change in the second paragraph of Subsec- 


tion C. 
‘The 1991 atuohsiment?, effective July 1, 1991, in 


_ the first sentence. of the final paragraph of Subsection 
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3-31-1.1 REVENUE BONDS 8-31-2 


C, inserted "or pursuant to the Municipal Infrastruc- ° revenues thereof, did not.create a "debt' within the consti- 
ture Gross Receipts Tax Act" and made related stylistic tutional provision requiring a vote and tax levy. Seward v. 
changes, and made minor stylistic changes in Paragraph Bowers, 1933-NMSC-056, 37 N.M. 385, 24 P.2d 253. 

(5) of Subsection C and in Subsection F. Municipal swimming pools are held to constitute 

The 1990 amendment, ‘effective March 5, 1990, in "public utilities." The statute unquestionably gives mu- 
Paragraph (9) of Subsection C, inserted "constructing" and nicipalities the right to pledge the net income from public 

"solid waste facilities" in the first paragraph and made _, utilities by means of revenue bonds, A municipality may 
minor dt changes i in the third paragraph thereof, issue revenue bonds against the income from a municipal 
swimming pool, inasmuch as a swimming pool is a public 

ANNOTATIONS utility, 1955-56 Op. Att'y Gen. No, 66-6458. 

Obligations payable from special funds, — .Rev- Law reviews. — For comment, "The Last Bastion 

enues derived from the county's share of the gross receipts Crumbles: All Property Restrictions on Franchise Are Un- 
and gasoline taxes are within the special fund doctrine, constitutional,” see 1 N.M.L. Rev. 403 (1971). 
since the legislature has expressly authorized the use of  ‘ Am. Jur. 2d, A.L.R, and C.J3.S, references. — 64 Am. 
such funds for the issuance of revenue bonds, Bolton v. Jur, 2d Public Securities and Obligations § 85. 
Board of Cnty. Comm'rs, 1994-NMCA-167, 119 N:M. 355, Negotiability of municipal bonds as affected by refer- 
890 P.2d 808, cert. denied, 119 NM. 311, 889 P.2d 1233 ence to fund from which they are to be paid; 42 A.L.R. 
(1995), tare ! 1027. Be 

Waterworks revenue bonds did not create debt. — 64 C.J.S. Municipal Corporations § 1957, 


Waterworks revenue bonds, payable exclusively from net 


3-31-1.1. Definitions. 


As used in Chapter 3, Article 31 NMSA 1978: 

A. "bond" means any obligation of a municipality issued under Cha 3, Article 31 NMSA 
1978, whether designated as a bond, note, loan, warrant, debenture, lease-purchase agreement or 
other instrument evidencing an obligation of a municipality to make payments; 

B. "gasoline tax revenue" means all or portions of the amounts of tax revenues distributed to 
municipalities pursuant to Sections 7-1-6.9 and 7-1-6:27 NMSA 1978; 

C, "gasoline tax revenue bonds" means the bonds authorized by Subsection E of Section 3-31-1 
NMSA 1978; 

D. "gross receipts tax revenue" means the amount of money distributed to a municipality pur- 
suant to Section 7-1-6.4 NMSA and transferred to a municipality pursuant to Section 7-1-6.12 
NMSA 1978 for any municipal gross receipts tax imposed pursuant to the Municipal Local Option 
Gross Receipts Taxes Act: [Chapter 7, Article 19D NMSA 1978]; 

E. "gross receipts tax revenue bonds" means the bonds authorized by Subsection D of Sec- 
tion 3-31-1 NMSA 1978; 

F. ."joint utility revenue bonds" or "joint utility bonds" means the bonds authorized by Subsec- 
tion C of Section 3-31-1 NMSA 1978; 

G. "pledged revenues" means the revenues, net income or net revenues authorized to be pledged 
to the payment, of revenue bonds as specifically provided in Chapter 3, Article 31 NMSA 1978; 

H. "project revenue bonds" means the bonds authorized by Subsection F of Section 3-31-1 
NMSA 1978; and 7 | b noid 

I. “utility revenue bonds" or "utility bonds" means the bonds authorized by Subsection B of 
Section 3-31-1 NMSA 1978. 


History: 1978 Comp., § 3-31-1.1, enacted by Laws | Effective dates. — Laws 2019, ch. 274, § 17 made 
2019, ch, 274, § 2. Laws 2019, ch. 274, § 2 effective July 1, 2019. 
3-31-2. Use. of proceeds of bond issue. 


It is ‘unlawful to divert, use or expend any money received from the issuance of bonds for any 
purpose other than the purpose for which the bonds were issued. 


History: ‘1953 Comp. on 14-30-2, enacted by Laws ’ | : ANNOTATIONS 
1965, ch. 300. ' 
iCrosa references. — For use of municipal utility rev- ~ Am. Jur. 2d, A.L.R. and CwJ.S. references. — 64 
enue, see 3-23-4 NMSA 1978.. | | C.I.S, Municipal Corporations § 1934. 
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3-31-3. Revenue bonds; terms. 


Municipal revenue bonds: 

A. may have interest, appreciated principal value or any part thereof payable at intervals or at 
maturity as may be determined by the governing body; 

B. may be subject to a prior redemption at the municipality's option at such time or times Hoes 
upon such terms. and conditions with or without the payment of such premium or premiums as 
may be determined by the governing body; 

C. may mature at any time or times not exceeding fifty years after the date of issuance, ex- 
cept municipal revenue bonds issued for reconstructing, resurfacing or repairing existing streets, 
which may mature at any time or times not exceeding twenty years after the date of issuance; 

D. may be serial in form and maturity or may consist of one bond payable at one time or in 
installments or may be in such other form as may be determined by the governing body; 

E. shall be sold for cash at above or below par and at a price that results in a net effective 
interest rate that does not exceed the maximum permitted by the Public Securities Act [6-14-1 to 
6-14-3 NMSA 1978]; and 

F. may be sold at public or negotiated sale. 


History: 1953 Comp., § 14-30-3, enacted by Laws The 1995 amendment, effective April 5, 1995, deleted 


1965, ch. 300; 1969, ch. 217, § 2; 1972, ch. 81, § 4; 1979, "in the ordinance" at the end of Subsection A, substituted 
ch. 311, § 2; 1983, ch. 108, § 1; 1985, ch. 86, § 2; 1989, - ‘determined by the governing body" for ' ‘provided by ordi- 
ch. 355, § 1; 1995, ch. 141, § 2. nance" in Subsection B, and made minor hee» changes 


in Subsection E. 


3-31-3.1. Exemption from taxation. 


The bonds authorized by Chapter 3, Article 31 NMSA‘1978 and the income from the bonds or 
any mortgages or other instruments executed as security for the bonds shall be exempt from all 
taxation by the state or any political subdivision of the state. 


History: Laws 2001, ch. 126, § 1. ; art. IV, § 23, was effective June 15, 2001, 90 days after 
Effective dates. — Laws 2001, ch. 126 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


3-31-4. Ordinance authorizing revenue bonds; three-fourths majority 
required; resolution authorizing revenue bonds to be issued 
and sold to the New Mexico finance authority. 


A. Ata regular or special meeting called for the purpose of issuing revenue bonds as autho- 

rized in Section 3-31-1 NMSA 1978, the governing body may adopt an ordinance that: | 

(1) declares the necessity for issuing revenue bonds; 

(2) authorizes the issuance of revenue bonds by an affirmative vote of three-fourths of all 
the members of the governing body; and 

(3) designates the source of the pledged revenues. 

B. Ifa majority of the governing body, but less than three-fourths of all the members, votes in 
favor of adopting the ordinance authorizing the issuance of revenue bonds, the ordinance is ad- 
opted but shall not become effective until the question of issuing the revenue bonds is submitted 
to a vote of the qualified electors for their approval at a special or regular local election. If an elec- 
tion is necessary, the election shall be conducted in the manner provided 1 in the Local Election Act 
[Chapter 1, Article 22 NMSA 1978]. 

C. In addition and as an alternative to adopting an ordinance as required by the provisions 
of Subsections A and B of this section, at a regular or special meeting called for the purpose of 
issuing revenue bonds as authorized in Section 3-31-1 NMSA 1978, the governing body may au- 
thorize the issuance and sale, from time to time, of revenue bonds in amounts not to exceed one 
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million dollars ($1,000,000) at any one time to the New Mexico finance authority by adoption of 
a resolution that:.. « .,. 

(1) declares the necessity for 3 issuing and selling 1 revenue peti to the New Mexico finance 
authority; 

(2) authorizes the issuance and sale of revenue bonds to the New Mexico finance authority 
by an affirmative vote of a majority of all the members of the rut body; and 

(3). designates the source of the pledged revenues, 

At. the option of the governing body, revenue bonds in an amount in excess of one ones pieed dollars 
($1,000,000) may be authorized by an ordinance adopted in:;accordance with Bubséctiong A and B 
of this section and issued and sold to the New Mexico finance-authority. 

D. No ordinance or resolution may be adopted under the provisions of this section hae uses as 
pledged revenues the municipal gross receipts tax authorized by Section 7-19D-9 NMSA 1978 for 
a purpose that would be inconsistent with the purpose for which that municipal gross receipts tax 
revenue was dedicated. Any revenue in excess of the amount necessary to meet all principal and 
interest payments and other requirements incident to repayment of the bonds shall be used for the 
purposes to which the revenue was dedicated. 


History: 1953 Comp., § 14-30-4, enacted by Laws _ ANNOTATIONS 


1965, ch. 300; 1979, ch, 311, § 3; 1995, ch. 141, § 3; 2018, : { : 
ch. 79, § 67. Elections not authorized. ee The legislature saw no 
The 2018 amendment, effective July 1, 2018, provided necessity and provided no machinery for an election on 
that the provisions of the Local Election Act. govern elec- the issuance of reyenue bonds when the necessary three- 
tions called for the purpose of voting on the question of four ths vote of the governing body had been obtained. Nor 
issuing revenue bonds, and made technical changes: in did the legislature provide any authorization for an elec- 
Subsection B, after "special or regular", deleted "munici- ‘tion prior to action by the governing body. 1966 Op. Att'y 
pal" and added:"local", and after "in the manner provided, Gen, No. 66-26, 
Law reviews. — For comment, "The Last Bastion 


in", deleted "Sections 3-8-1 through 3-8-19 NMSA 1978. 


Notice of the election shall be given as provided in Sec- Crumbles: All Property Restrictions on Franchise Are Un- 


tion 3-8-2 NMSA 1978" and added the Local Election Act"; constitutional,” see 1 N.M.L. Rev, 408 (1971). 

and in Subsection D, after "repayment of the bonds", de-  . Am, Jur. 2d, A.L.R. and C.J.S. references. — Delay 

ead Sars! hal esidedushellll: after election, effect of delay after authorization by voters 
The 1995 amendment, effective April 5, 1995, added on power of EMP Garis unit to issue bonds, 185 A.L.R. 


"resolution authorizing revenue bonds to be issued and 768. 


sold to the New Mexico finance authority" in the section Voter approval, ciilistiteitiorial or statutory requirement 
heading; substituted "votes" for "vote" in the first sentence of prior approval by electors of issuance of bonds or in- 
in Subsection B; added Subsection C; redesignated former curring of indebtedness, by municipality, county, or state, 
Subsection C as Subsection D;in Subsection D, in the first « 28 applicable to bonds or other instruments not creating 
sentence, inserted “or resolution", substituted "Section 7- indebtedness, 146 A.L.R. 604. 

19D-9" for "Section 7-19-4", and made a minor stylistic 

change. > 


3-31-5. Revenue bonds not general municipal obligations; 
authentication. 


A. Revenue bonds or refunding revenue bonds issued as sgn Rabe in Chapter 3, Article 31 

NMSA 1978 are: 

(1) . not general obligations of the municipality; and 

~ (2) collectible only from the proper pledged revenues, and each bond shall state that it is 
payable solely from the proper pledged revenues and that the bondholders may not look to any 
other municipal fund for the payment of the interest and principal of the bond. 

B,.. The bonds shall be executed by the mayor and treasurer or the clerk and may be authen- 
ticated by any public or private transfer agent or registrar, or its successor, named, or otherwise 
designated by the governing body. The bonds may be executed as provided under the Uniform Fac- 
simile Signature of Public Officials Act. [6-9-1 to 6-9-6 NMSA 1978],.and.the coupons, if any; shall 
bear the facsimile alepabur of the treasurer of the municipality. : 


istois 1953 fan AR. + § 14-30- rf Pu actad by Laws | nk rity 
1965, ch. 300; 1967, ch. 244, § 2; 1985, ch. 86, § 3. 


663 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


3-31-6 MUNICIPALITIES 3-31-8 


3-31-6. Revenue bonds; mandatory rates for utility, joint utility or 
revenue-producing project; mandamus; impairment of 


payment. 


A. The governing body of any municipality issuing utility revenue bonds, joint utility reve- 
nue bonds or project revenue bonds:as authorized in Sections 3-31-1 through 3-31-7 NMSA 1978 
shall establish rates for services rendered by the municipal utility, joint utility or the applicable 
revenue-producing project to provide revenue sufficient to meet the following requirements or, 
where applicable to a revenue-producing project, to enter into such leases or other agreements suf- 
ficient to provide revenues which are sufficient to meet the following a 

(1) pay all reasonable expenses of operation; 

(2) pay all interest on the revenue bonds as it comes ae and 

(8) provide a sinking fund adequate to discharge the revenue bonds as they scibibones Such 
rates shall remain in effect until the bond issue is liquidated. 

B. In the event the governing body fails or refuses to establish rates for the utility, joint utility 
or the applicable revenue-producing project, or to enter into a lease or other agreement where ap- 
plicable to a revenue-producing project, as required in this section, any bondholder may apply to 
the district court for a mandatory order requiring the governing body to establish rates or to enter 
into such applicable leases or agreements which will provide revenues adequate to meet the re- 
quirements of this section. The provisions of Section 3-23-6 NMSA 1978 shall apply to any rates or 
charges which may be imposed for services rendered by any applicable revenue-producing project. 

C. Any law which authorizes the pledge of any or all of the pledged revenues to the payment 
of any revenue bonds issued pursuant to Sections 3-31-1 through 3-31-12 NMSA 1978 or which 
affects the pledged revenues, or any law supplemental thereto or otherwise appertaining thereto, 
shall not be repealed or amended or otherwise directly or indirectly modified in such a manner as 
to impair adversely any such outstanding revenue bonds, unless such outstanding revenue bonds 
have been discharged in full or provision has been fully made therefor. 


History: 1953 Comp., § 14-30-6, enacted by Laws 
1965, ch. 300; 1967, ch. 244, § 3; 1972, ch. 81, § 5. 


_8-31-7. Revenue bonds; mortgaging water utility property. 


If revenue bonds are issued for the acquisition or improvement, betterment or extension of a 
municipal water utility, the municipality may further assure payment of the revenue bonds by 
mortgaging and conveying the water utility to a trustee for the benefit and security of the bond- 
holders. 


History: 1953 Comp., § 14-30-7, enacted by Laws 
1965, ch. 300. 


3-31-8. Revenue bonds; refunding authorization; authority to mortgage 
municipal utility. 


A. Any municipality having issued revenue bonds as authorized in Sections 3-31-1 through 3- 
31-7 NMSA 1978 or pursuant to any other laws enabling the governing body of any municipality 
having issued such revenue bonds payable only out of the pledged revenue may issue refunding 
revenue bonds for the purpose of refinancing, paying and erp ye all or any part of such out- 
standing bonds of any one or more or all outstanding issues: 

(1) for the acceleration, deceleration or other modification of the payment of such dbnigad 
tions, including without limitation any capitalization of any interest thereon in arrears or about to 
become due for any period not exceeding one year from the date of the refunding bonds; 

(2) for the purpose of reducing interest costs or effecting other economies; 
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(3) for the purpose of modifying or eliminating restrictive contractual limitations pertain- 
ing to the issuance of additional bonds, otherwise concerning the outstanding bonds or to any 
facilities relating thereto; or 

(4) for any combination of such purposes. 

B.. The municipality may pledge irrevocably for the asbaicrient of interest and principal on re- 
funding bonds the appropriate pledged revenues, which may be pledged to an original issue of 
bonds as provided in Section 3-31-1 NMSA 1978, and it may pledge revenues from one source to 
the payment of bonds that refund bonds payable from a different source of revenue. 

C. Bonds for refunding and bonds for any purpose permitted by Section 3-31-1 NMSA 1978 
may be issued separately or issued in combination‘in one series or more. 

D. In addition to pledging of utility revenues 'to the payment of the refunding revenue bonds 
that refund utility bonds or joint utility bonds as provided in Section 3-23-4 NMSA 1978, the 
municipality may grant by ordinance; or by resolution if the refunding revenue bonds are issued 
and sold to the New Mexico finance authority pursuant to Subsection C of Section 3-31-4 NMSA 
1978, a mortgage of the municipal utility that has been solely financed by revenue bonds to the 
bondholder or a trustee for the Sea and security of the holders of the refunding revenue bonds. 


History: 1953 Comp., § 14-30-8, enacted by Eaves 1965, 


ch, 300; 1967, ch. 244, § 4; 1969, ch. 179, § 1; 1985, ch, 86, 


§ 4; 1987, ch. 170, § 2; 1995, ch. 141, § 4; 2019, ch. 72, § 1. 


Cross references, — For refunding bonds authorized - 


without election, see N.M. Const., art. IX, § 15. 

For no power or jurisdiction of public service. commis- 
sion to regulate or supervise rates or service of municipal 
utility, see 62-6-4 NMSA 1978. 

For local option election to make municipality subject to 
the Public Utility Act, see 62-6-5 NMSA 1978. 

The 2019 amendment, effective July 1, 2019, removed 
provisions that restricted tumicipahtled frowi using gross 
receipts tax revenue to repay utility bonds, joint utility 
bonds, or gas tax revenue bonds, from using gas tax rev- 
enue to repay utility bonds, joint utility bonds or gross 
receipts tax revenue bonds, and from using revenues of 
any utility or joint utility to repay gross receipts tax rev- 


enue bonds or gasoline tax revenue bonds, and authorized | 


municipalities to pledge revenues from one source to the 


payment of bonds that refund bonds payable from a dif- ' 


ferent source of revenue; and in Subsection B,;deleted 
"Nothing in this section shall permit the pledge of the 
gross receipts tax revenue to the payment of bonds that 
refund utility bonds, joint utility bonds or gasoline tax 
revenue bonds or the pledge of gasoline tax revenue to the 
payment of bonds that refund utility bonds, joint utility 
bonds or gross receipts tax revenue bonds or the pledge of 
any revenues of any utility or joint utility to the payment 
of bonds that refund gross receipts tax revenue bonds or 
gasoline tax revenue bonds" and added "and it may pledge 
revenues from one source to the payment of bonds that 
refund bonds payable from a different source of revenue". 


The 1995 amendment, effective April 5, 1995, inserted 
"or by resolution if the refunding revenue bonds are is- 
sued and sold to the New Mexico finance authority pursu- 
ant to Subsection C of Section 3-31-4 NMSA 1978," in the 
first. sentence in Subsection D, and made minor’stylistic 
changes in Subsections B and D. 


' ANNOTATIONS 
Applicability to use of proceeds. — This section 


was intended to govern the procedure for refunding prior 


bond issues; it imposes no restriction upon the use of pro- 
ceeds from an original bond issue. Bolton v. Board of Cnty. 
Comm'rs, 1994-NMCA-167, 119 N.M. 355, 890 P.2d 808, 
cert, denied, 119 N.M. 311, 889 P.2d 1233 (1995). 

This section does not preclude a county from utiliz- 
ing a portion of revenue bond proceeds to refinance road 
building equipment, which the county had previously 
contracted to acquire under lease-purchase agreements, 
Bolton v. Board of Cnty. Comm'rs, 1994-NMCA-167, 119 
N.M. 355, 890 P.2d 808, cert. denied, 119 N.M. 311, 889 
P.2d 1233 (1995). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Fund- 
ing or refunding obligations as subject to conditions re- 
specting limitation of indebtedness or approval by voters, 
97 A.L.R. 442. 

Power of municipality to issue refunding bonds to retire 
obligation. in respect of which the creation and mainte- 
nance of a sinking fund by taxation is required by consti- 
tutional or statutory provision, 157 A.L.R. 794. 

Governmental unit's power to issue, bonds as implying 
power to refund them, 1 A.L.R.2d 134. 


3-31-9. Refunding bonds; escrow; detail. 


A. Refunding bonds issued pursuant to Sections 3-31-1 through 3-31-12 NMSA 1978 shall be 
authorized by ordinance or by resolution if the refunding bonds are to be issued and sold to the 
New Mexico finance authority pursuant to Subsection C of Section 3-31-4 NMSA 1978. Any bonds 
that are refunded under the provisions of this section shall be paid at maturity or on any permit- 
ted prior redemption date in the amounts, at the time and places and, if called prior to maturity, 
in accordance with any applicable notice provisions, all as provided in the proceedings authorizing 
the issuance of the refunded bonds or otherwise appertaining thereto, except for any such bond 
that is voluntarily surrendered for exchange or payment by the holder or owner. 

B. Provision shall be made for paying the bonds refunded at the time or times provided in Sub- 
section A of this section. The principal amount of the refunding bonds may exceed the principal 
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amount of the refunded bonds and may also be less than or the same as the principal amount of 
the bonds being refunded so long as provision is duly and sufficiently made for the seca of the 
refunded bonds. 

C. The proceeds of refunding bonds, including any:accrued interest and nmin ebpéitaininte 
to the sale of refunding bonds, shall either: be immediately applied to the retirement of the bonds 
being refunded or:be placed in escrow in a commercial bank or trust company, which possesses and 
is exercising trust powers and which is a member of the federal deposit insurance corporation, to 
be applied to the payment of the principal of,interest on and any prior redemption premium due in 
connection with the bonds being refunded; provided that such refunding bond proceeds, including 
any accrued interest and any premium appertaining to a sale of refunding bonds, may be applied 
to the establishment and maintenance of a reserve fund and to the payment of expenses incidental 
to the refunding and the issuance of. the refunding bonds, the interest thereon and the principal 
thereof or both interest and principal as the municipality may determine. Nothing in this section 
requires the establishment of an escrow if the refunded bonds become due‘and payable within one 
year from the date of the refunding bonds and.:if the amounts necessary to retire the refunded 
bonds within that time are deposited with the paying agent for the refunded bonds. Any such es- 
crow shall not necessarily be limited to proceeds of refunding bonds but may include other money 
available for its purpose. Any proceeds in escrow pending such use may be invested or reinvested 
in bills, certificates of indebtedness, notes or bonds that are direct obligations of or the principal 
and interest of which obligations are unconditionally guaranteed by the United States of America 
or in certificates of deposit of banks that are members of the federal deposit insurance corporation, 
the par value of which certificates of deposit is collateralized by a pledge of obligations of or the 
payment of which is unconditionally guaranteed by the United States of America, the par value 
of which obligations is at least seventy-five percent of the par value of the certificates of deposit. 
Such proceeds and investments in escrow together with any interest or other income to be derived 
from any such investment shall be in an amount at all times sufficient as to principal, interest, any 
prior redemption premium due and any charges of the escrow agent payable therefrom to pay the 
bonds being refunded as they become due at their respective maturities or due at any designated 
prior redemption date or dates in connection with which the municipality shall exercise a prior 
redemption option. Any purchaser of any refunding:bond issued under Sections: 3-31-1 through 
3-31-12 NMSA 1978 is in no manner responsible for the application of the proceeds thereof by the 
municipality or any of its officers, agents or employees. 

D. Refunding bonds may bear such additional terms and provisions as may be ddtornwincdl by 
the municipality subject’ to the limitations in this section and Section 3-31-10 NMSA 1978 and, 
to the extent applicable, Sections 3-31-1 through 3-31-12 NMSA 1978 relating to original bond is- 
sues, and the refunding bonds are not subject to the provisions of any other statute except as may 
be incorporated by reference in Sections 3-31-1 through 3-31-12 NMSA 1978. 

E. The municipality shall receive from the department of finance and administration written 
approval of any gross receipts tax refunding revenue bonds, gasoline tax refunding revenue bonds 
or project refunding revenue bonds issued pursuant to the provisions of Sections 3-31-8 through 
3-31-12 NMSA 1978. 


History: 1953 Comp., § 14-30-8.1, enacted by Laws The 1995 amendment, effective April 5, 1995, inserted 


1973, ch. 399, § 1; 1974, ch. 2, § 1; 1983, ch. 108, § 23, the language beginning "or by resolution" at the.end of the 


1985, ch. 86, § 5; 1995, ch. 141, § 5, first sentence in Subsection A, and made minor stylistic 
changes in Subsections A and C. 


3-31-10. Refunding revenue bonds; terms. 


Municipal refunding revenue bonds: 

A. may have interest, appreciated principal value or any part thereof payable at intervals or at 
maturity as may be determined by the governing body; 

B. may be subject to prior redemption at the municipality's option at such time or times and 
upon such terms and conditions with or without the pit. of premium or ae sor as pier be 
determined by the governing body; 
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C. may be serial in form and maturity or may consist of a single bond payable in one or more 
installments or may be in such other form as may be determined by the governing body; and 

D. shall be exchanged for the bonds and any matured unpaid interest being refunded at not 
less than par or sold at public or negotiated sale at, above or below par and at a price that results 
in a net effective interest rate that does not exceed the maximum permitted by the Public Securi- 
ties Act [6-14-1 to 6-14-3 NMSA 1978]. 


History: 1953 Comp., § 14-30-9, enacted by Laws "determined by the governing body" for "provided by ordi- 


1965, ch. 300; 1969, ch. 179, § 2; 1972, ch. 81, § 6; 1974, nance" in Subsection B, and made minor stylistic changes 


ch. 2, § 2; 1983, ch, 108, § 3; 1984, ch. 42, $1; 1985, ch. in Subsection D, 
86, § 6; 1989, ch. 355, § 2; 1995, ch. 141, $6, ‘ 

The 1995 amendment, effective April 5, 1995, delatod 
"in the.ordinance" at the end of Subsection A, substituted 


3-31-11. Refunding revenue bonds; ordinance; resolution. 


A. At any regular or special meeting called for the purpose of issuing refunding revenue bonds, 
the governing body by a majority vote of all the members of the governing body may adopt an or- 
dinance authorizing the issuance of the refunding revenue bonds. 

B. At any regular or special meeting called for the purpose of issuing and selling refunding 
revenue bonds to the New Mexico finance authority, the governing body by an affirmative vote of 
a majority of all members of the governing body may adopt.a resolution authorizing issuance and 
sale of the refunding revenue bonds to the New Mexico finance authority pursuant to Subsection 
C of Section 3-31-4 NMSA 1978. 


History: 1953 Comp., § 14-30-10, enacted by Laws The 1995 amendment, effective April 5, 1995, desig- 


1965, ch. 300; 1995, ch. 141, § 7. nated the existing language as Subsection A and added 
Subsection B. 


3-31-12. Refunding revenue bonds; foreclosure of mortgage. 


A. If any municipality which has granted a mortgage of the municipal utility to a trustee or the 
holder of the refunding bonds as further assurance of paying the refunding revenue bonds, defaults in 
payment of the interest,or serial maturity of the refunding revenue bonds, the holder of the refunding 
revenue bonds or trustee. to whom. the municipal utility has been conveyed by mortgage may foreclose 
the mortgage against the municipality in the same manner a real estate mortgage is foreclosed. The 
district court may appoint a receiver to operate the municipal utility during the default period. 

_B. In the event the mortgage is foreclosed, the governing body shall grant a franchise to the 

receiver or to the subsequent purchaser upon sale by foreclosure. The franchise shall: 

(1). be upon reasonable terms and conditions under which the public utility shall be pri- 
vately operated; 

(2) be for a period of twenty-five years or a less number of years if satisfactory to the 
trustee or holder of the revenue bonds; and 

(3) be subject to the , BERENS of the district court or any other state agency which has 
jurisdiction. 


History: 1953 Comp., § 14-80-11, enacted by Laws Cross references. — For foreclosure of mortgages, see 


1965, ch. 300, 39-5-1 NMSA 1978 et seq. 
ARTICLE 32. 
Industrial Revenue Bonds 
Sec. Patt . g Sec. 
8-32-1. Industrial Revenue Bond Act; definitions. 3-32-3. Addition tS dhgntcens. 
8-32-2. Short title. 8-32-4. Legislative intent. 
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Sec, » Sec. 
8-32-5. Additional legislative intent. 3-32-9.. Requirements respecting lease. 
3-32-5.1. Small communities; definition; attracting phy- 3-32-10. Refunding bonds. 

sicians, 3-32-11. Use of proceeds from sale of bonds. 
8-32-6, Additional powers conferred on municipalities. 3-32-12, No contribution by municipality. 
3-32-6.1. Notice to county. 3-32-13. Bonds made legal investments. 
3-32-6.2. Electric transmission projects; payments to the 3-32-14. Exemption from taxation. 

state. 3-32-15. Construction of act. 

3-32-16. No notice or publication required. 


82-7. Bonds issued to finance projects. 
32- 


3- 
8-32-8. Security for bonds. 


3-32-1. Industrial Revenue Bond Act; definitions. 


Wherever used in the Industrial Revenue Bond Act unless a different meaning clearly appears 
in the context, the following terms whether used in the singular or plural shall be given the follow: 
ing respective interpretations: 

A. "municipality" means a city, town or village in New Mexico; 

B. "project" means any land and building or other improvements thereon, the acquisition by or 
for a New Mexico corporation of the assets or stock of an existing business or corporation located 
outside the state to be relocated within or near the municipality in the state and all real and 
personal properties deemed necessary in connection therewith, whether or not now in existence, 
which shall be suitable for use by the following or by any combination of two or more thereof: 

(1) an industry for the manufacturing, prabaseing or assembling of agricultural or manu- 
factured products; 

(2) a commercial enterprise in storing, wvanelioudiing! distributing or selling products of 
agriculture, mining or industry but does not include a facility designed for the sale of goods or 
commodities at retail or distribution to the public of electricity, gas, water or:telephone or other 
services commonly classified as public utilities; 

(3) a business in which all or part of the activities of the business involve the supplying of 
services to the general public or to governmental agencies or to a specific industry or customer but 
does not include an establishment primarily engaged in the sale of goods or commodities at retail; 

(4) a water distribution or irrigation system, including without limitation, pumps, distri- 
bution lines, transmission lines, towers, dams and similar facilities and equipment, designed to 
provide water to a Vineyard or winery; 

(5) an electric generation or transmission facility other than one for which both location 
approval and a certificate of convenience and necessity are required prior to commencing construc- 
tion or operation of the facility, pursuant to me Public Utility Act [62-13-1 NMSA 1978]; and: 

(6) a 501(c)(3) corporation; 

C. "governing body" means the board or body in pian the icine powers of the municipal- 
ity are vested; 

D. "property" means any land, improvements thereon, buildings and any iproverhenth 
thereto, machinery and equipment of any and all kinds necessary to the project, operating capital 
and any other personal properties deemed necessary in connection with the project; 

E. "mortgage" means a mortgage or a mortgage ee deed of trust or the pledge and hypotheca- 
tion of any assets as collateral security; 

F. “health care service" means the diagnosis or treatment of sick or injured persons or medical 
research and includes the ownership, operation, maintenance, leasing and disposition of health 
care facilities such as hospitals, clinics, laboratories, x-ray centers and pharmacies and, for any 
small municipality only, office facilities for physicians; 

G. "refinance a hospital or 501(c)(3) corporation. project" means the issuance of bonds by a 
municipality and the use of all or substantially all'of the proceeds to liquidate any obligations 
previously incurred to finance or aid in financing a project of a nonprofit corporation engaged in 
health care services, including nursing homes, or of a 501(c)(3) corporation, which would constitute 
a project under the Industrial Revenue Bond Act had it been originally undertaken and financed 
by a municipality pursuant to the Industrial Revenue Bond Act; and 
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3-32-1 


H. 


INDUSTRIAL REVENUE BONDS 


3-32-1 


"501(c)\(3) corporation" means a corporation that demonstrates to the taxation and’ rev- 


enue department that it has been granted exemption from the federal income tax as an orga- 
nization described in Section 501(c)(3) of the Internal Revenue Code of 1986, as amended or 


renumbered. 


History: 1953 Comp., § 14-81-1, enacted by Laws 
1965, ch. 300; 1969, ch. 201, § 1; 1974, ch. 50, § 1; 1977, 
ch. 267, § 1; 1977, ch. 335, § 1; 1981, ch. 45, § 1; 1983, 
ch, 282, § 1; 2002, ch. 25, § 1; 2002, ch. 37, § 1; 2020, ch. 
14, § 1. 

Cross references. — For public aid to private enter- 
prises prohibited, see N.M. Const., art. IX, § 14. 

For the County Industrial Revenue Bond Act, see 4-59-1 
NMSA 1978 et seq. 

For Section 501(c)(3) of the fnterna| Revenue Code of 
1986, see 26 U.S.C: § 501(c)(8). 

The 2020 amendment, effective July 1,:2020, included 
electric transmission facilities within the definition, of an 


eligible "project" as used in the Industrial Revenue Bond 


Act, ‘and made certain technical amendments; and in 
Subsection B, Paragraph B(5), after "electric generation", 
added “or transmission", and after "Public Utility Act", 
deleted "and Electric Utility Industry Restructuring Act 
of 1999". 

2002 Multiple Amendments. — Laws 2002, ch. 25, 
§ 1, effective May 15, 2002, added a new Paragraph B(5); 
in Subsection G, inserted "or 501(c)(3) corporation" and 
"or of any 501(c)(3) corporation"; and added Subsection H. 

Laws 2002, ch. 37, § 1, effective May 15, 2002, added 
Paragraphs B(5) and (6); in Subsection G, inserted "or 
501(c)(3) corporation" and "or of any 501(c)(8) corpora- 
tion"; and added Subsection H. 


ANNOTATIONS 


Pollution control facilities are "project". — Pollu- 
tion control facilities which do not provide any substantial 
employment fall within the definition of the term "project" 
as contained in this section, because this section does not 
require that.a "project" increase employment. Kennecott 
Copper Corp. v. Town of Hurley, 1973-NMSC-082, 84 N.M. 
743, 507 P.2d 1074. 

Issuance of bonds for pollution control facilities 
was constitutional. — The issuance of revenue bonds 
pursuant to the Industrial Revenue Bond Act to finance 
the cost of pollution control facilities was a proper "public 
purpose" for which;such revenue bonds could be constitu- 
tionally issued. Kennecott Copper Corp. v. Town of Hurley, 
1973-NMSC-032, 84 N.M. 743, 507 P.2d 1074, ° 

Constitutionality of revenue bonds. — Revenue 
bonds which do not engage the general taxing power of the 
state, or a political subdivision thereof, are not within the 
prohibition of N.M. Const., art. IX, §§ 12 and 13, either as 
to the requirement'for approval of a popular referendum, 
or as exceeding constitutional limitation on indebtedness. 
Village of Deming v. Hosdreg Co., 1966- NMSC- 111, 62 
N.M. 18, 803 P.2d 920. 

‘Indebtedness created by revenue baiids are not the 
kind of "debt" the framers of the constitution had in mind 
and were talking about in N.M, Const., art. IX, §§ 12 and 
13, Village of Deming v. Hosdreg Co., 1956-NMSC- nt 62 
N.M. 18, 303 P.2d 920. 

Constitutionality of bonds issued for sudo of 
promoting industry and trade. — Statute authoriz- 
ing the issuance of bonds by municipalities to finance 
projects for the purpose of promoting industry and trade 
did not violate N.M. Const., art. IX, § 12 or 14. Village of 
Deming v. Hosdreg Co,, 1956-NMSC-111, 62 N.M. 18, 303 
P.2d 920. 

‘Bonds issued to promote industry and trade did 
not violate public policy. — Statute authorizing the 


issuance of bonds by municipalities to finance projects 
for the purpose of promoting industry and trade did not 
present a program in violation of public policy. Village of 
Deming v. Hosdreg Co., 1956-NMSC-111, 62 N.M. 18, 303 
P.2d 920. ' 

Exclusion of businesses from act..— A. business 
should be specifically excluded from the Industrial Rev- 
enue Bond Act before it may be deprived of the act's ben- 
efits,.1967 Op. Att'y Gen. No. 67-120, 

In order for a business to qualify as a "project" it 
must be an existing business. 1959-60 Op. Fi Gen. 
No. 60-114. . 

Unless an existing business is acquired, here is 
no valid "project" under this section. 1959-60 Op. Att'y 
Gen, No: 60-114, overruled to the ‘extent it conflicts with 
1959-60 Op. Att'y Gen. No. 60-172 

"Primarily engaged in the sale of goods or com- 
modities at retail," in Subsection B(3), means a facility 
which is "principally" or "chiefly" devoted to oth sales. 
1981 Op. Att'y Gen. No. 81-32. 

When office building qualifies as semen alt An 
office building available for general commercial leasing 
qualifies as a "project" if less than half the available space 
is leased to retail trade. 1981 Op. Att'y Gen. No. 81-82. 

Issuance of bonds for financing machinery and 
equipment. — The word "project' as used in this section 
allows a municipality to issue revenue bonds for finane- 
ing machinery and equipment to be used in an industry, 
the land and building of which are financed through other 
means. 1971 Op. Att'y Gen. No. 71-51. 

Cemetery is not "project", — A cemetery cannot be 
purchased by a municipality under the Industrial Rev- 
enue Bond Act because a cemétery would not appear to 
fall within the definition of "project" as that term is used 
in this section. 1970 Op. Att'y Gen. No. 70-102. 

Municipally owned portions of a project are tax 
exempt. If a municipality acquires land, and leases that 


land for the construction and operation of a project, the 


land owned by the municipality is not subject to an:ad 
valorem tax. But the leasehold interest of the corpora- 
tion operating the project, and all its raw materials, stock, 
equipment and buildings may be so taxed, and all of the 
privilege, excise and income taxes are still applicable. 
1959-60 Op. Att'y Gen. No. 60-190, 

Using bond proceeds, — Bond proceeds may be used 
to acquire land, buildings and improvements for salé or 
lease to a commercial airline already located in New Mex- 
ico, 1967 Op, Att'y Gen. No, 67-120. 

Bond proceeds may be used to acquirea facility consist- 
ing of land, building and equipment, but not the assets 
and stock of a business. 1959-60 Op. Att'y Gen. No. 60- 
172, 

Law reviews. — For article, "New Mexico Taxes: Tak- 
ing Another Look", see 32 N.M. op Rey. 351 (2002). 

For article, "Ad ‘Valorem Tax Status of a Private Les- 
see's Interest in Publicly Owned Property: Taxability of 
Possessory Interests in Industrial Projects under the New 
Mexico Industrial Revenue Bond Act," see 3 N.M.L. Rev. 
136 (1973). 

Am. Jur. 2d, A.L.R. and C.wJ.8. references. — 64 Am, 
Jur. 2d Public Govan and Obligations § 85. 

Eminent domain: industrial park or ‘similar develop- 
ment as public use justifying condemnation of private 


' property, 62 A.L.R4th 1183, 
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3-32-2 MUNICIPALITIES 3-32-5 


3-32-2. Short title. 


Chapter 3, Article 32 NMSA 1978 may be cited as the "Industrial Revenue Bond Act". 


History: 1958 Comp., § 14-31-1.1, enacted by Laws 
1967, ch. 84, § 1; 1997, ch. 216, § 1; 1997, ch. 226, § 1. 
The 1997 amendment, effective June 20, 1997, made 


beginning of the section. Laws 1997, ch. 216, § 1 enacted 
identical amendments to this section. The section was set 
out as amended by Laws 1997; ch. 226, § 1. See 12-1-8 
NMSA 1978. 


stylistic changes to the compilation reference at the 


3-32-3. Addition to definitions. 


As used in the Industrial Revenue Bond Act, "project" also means: 

A. any land and buildings or other improvements thereon and all real and pers property 
deemed necessary in connection therewith whether or not now in existence which shall be suit- 
able for use by any private institution of higher education or any nonprofit corporation engaged 
in health care services, including nursing homes, and, for any small municipality only, office fa- 
cilities for physicians, any mass transit or other transportation activity involving the movement 
of passengers, any industrial park, any office headquarters and any research and development 
facility; or 

B. urban transit buses, whether or not already in existence, that are: 

(1) manufactured or assembled in New Mexico; 
(2) equipped to hold at least thirty passengers; and 
(3) suitable for use by a commercial enterprise for leasing. 


History: 1958 Comp., § 14-81-1.2, enacted by Laws 
1967, ch. 84, § 2; 1974, ch. 50, § 2; 1975, ch. 222, § 1; 
1981, ch. 45, § 2; 2005, ch. 9,'§ 1. 


hold at least thirty passengers and are suitable for use by 
a commercial enterprise for leasing to the definition of a 
project. 


The 2005 amendment, effective March 11, 2005, 
added urban transit buses that are made in New Mexico, 


3-32-4. Legislative intent. 


It is the intent of the legislature by the passage of Sections 3-32-1 through 3-32-16 NMSA 1978 
to authorize municipalities to acquire, own, lease or sell projects for the purpose of promoting in- 
dustry and trade other than retail trade, by inducing manufacturing, industrial and commercial 
enterprises to locate or expand in this state, promoting the use of the agricultural products and 
natural resources of this state, and promoting a sound and proper balance in this state between 
agriculture, commerce and industry. It is intended that each project be self-liquidating. It is not 
intended hereby to authorize any municipality itself to operate any manufacturing, industrial or 
commercial enterprise. Sections 3-32-1 through 3-32-16 NMSA 1978 shall be liberally constnued in 
conformity with the said intent. 


History: 1953 Comp., § 14-31-2, enacted by Laws 
1965, ch. 300; 1977, ch. 267, § 2. 


ANNOTATIONS 


Acquiring assets, stock, etc., of state agency or 
commission. — The section does not authorize the issu- 
ance of industrial revenue bonds for the purpose of acquir- 
ing any assets, stock, etc., of a state agency or commission. 
1968 Op. Att'y Gen. No. 68-11. 


Relocation of the inter-tribal Indian ceremonial 
association property or creation of an Indian me- 
morial park cannot be accomplished by the issuance of 
industrial revenue bonds, 1968 Op. Att'y Gen. No. 68-11. 

Law reviews. — For article, "Ad Valorem Tax Status 
of a Private Lessee's Interest in Publicly Owned Property: 
Taxability of Possessory Interests in Industrial Projects 
under the New Mexico Industrial Revenue Bond Act," see 
3 N.ML.L. Rey. 136 (1973). 

Am. Jur. 2d, A.L.R. and, C.J.S, references, — 64 
C.J.S, Municipal, Corporations § 1909. 


3-32-5. Additional legislative intent. 


It is further the legislative intent that the Industrial Revenue Bond Act authorize municipalities 
to refinance hospital or 501(c)(3) corporation projects and projects of any independent, nonprofit, 
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3-32-5.1 INDUSTRIAL REVENUE BONDS 3-32-6 
nonsectarian four-year college or university accredited by the north central association of colleges 
and schools, to acquire, own, lease or sell projects for the purpose of promoting the local economy 
and improving local health and the general welfare by inducing private institutions of higher edu- 
cation, nonprofit corporations engaged in health care services, including nursing homes, 501(c)(3) 
corporations and, for any small municipality only, office facilities for physicians, to provide more 
adequate facilities of higher education and to provide more adequate health care services in this 
state and by inducing mass transit or other transportation activities, industrial parks, office head- 
quarters and research and development activities to locate or expand in this state. It is not in- 
tended to authorize any municipality to own or lease projects for retail business or by itself to 
operate any private institution of higher education; nonprofit corporation engaged in health care 
services, including nursing homes; 501(c)(3) corporation; industrial parks; office headquarters; or 
research and development facilities. ) 


History: 1953 Comp., § 14-31-2.1, enacted by Laws 
1967, ch. 84, § 3; 1974, ch. 50, § 3;.1975, ch. 222, § 2; 
1977, ch. 267, § 3; 1977, ch. 335, § 2; 1981, ch. 45, § 3; 
1994, ch. 184, § 1; 2002, ch. 25, § 2; 2002, ch. 37, § 2. 

Cross references. — For definition of 501(c)(8) corpo- 
ration, see 3-32-1 NMSA 1978. 

The 2002 amendment, effective May 15, 2002, in- 
serted "or 501(c)(3) corporation" and "501(c)(3) corpora- 
tions" in the first sentence and inserted "501(c)(3) corpo- 
ration" in the last sentence. Laws 2002, ch. 25, § 2 enacted 
identical amendments to this section. The section was 
set out as amended by Laws 2002, ch. 37, § 2. See 12-1-8 
NMSA 1978. 


The 1994 amendment, effective May 18, 1994, substi- 
tuted "projects and projects of any independent, nonprofit, 
nonsectarian four-year college or university accredited by 
the north central association of colleges and schools" for 
"project" and made stylistic changes throughout the sec- 
tion. 


ANNOTATIONS 


Law reviews. — For article, "Ad Valorem ‘Tax Status 
of a Private Lessee's Interest in Publicly Owned Property: 
Taxability of Possessory Interests in Industrial Projects 
under the New Mexico Industrial Revenue Bond Act," see 
3 N.M.L. Rev. 186 (1973). ' 


3-32-5.1. Small communities; definition; attracting physicians. 


It is the legislative intent that small communities have the power to issue municipal revenue 
bonds for the purpose of constructing office facilities for physicians as a method of attracting phy- 
sicians. Therefore, for the purposes of Sections 3-32-3, 3-32-5 and Subsection F of Section 3-32-1 
NMSA 1978, "small municipality" means an incorporated municipality having a population of less 
than fifteen thousand as shown by the last preceding official United States census. For limited 
purposes stated in this section, physicians offices are allowed even though the physicians operate 
as a profit-making enterprise. 


History: 1978 Comp., § 3-32-5.1, enacted by Laws 
1981, ch. 45, § 4. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 56 Am, 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 588. 

64 C.J.S. Municipal Corporations § 1909. 


3-32-6. Additional powers conferred on municipalities. 


In addition to any other powers that it may now have, a municipality shall have the following 
powers: . 

A. to acquire, whether by construction, purchase, gift or lease, one or more projects that shall 
be located within this state and may be located within or without the municipality or partially 
within or partially without the municipality, but which shall not be located more than fifteen miles 
outside of the corporate limits of the municipality; provided that: 

(1) urban transit buses qualifying as a project pursuant to Subsection B of Section 3-32-3 
NMSA 1978 need not be continuously located within this state, but the commercial enterprise us- 
ing the urban transit buses for leasing shall meet the location requirement of this subsection; and 

(2) a municipality shall not acquire any electricity generation or transmission facility 
project unless the school districts within the municipality in which the project is located receive 
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annual in-lieu tax payments; provided that the annual in-lieu tax payments required by this = 
graph shall be: 

(a) payable to the school districts for the period the municipality owns and leases the 
project; 

(b) in an aggregate amount equal to the amount received by the municipality multi- 
plied by the percentage determined by dividing the average of the operating, capital improvement 
and bond mills imposed by the school districts in the municipality and state debt service mills as 
of the date of issuance of the bonds by the average of the mills ha by all entities levying taxes 
on property in the municipality as of such date;! 

(c) shared among the:school districts located walt the municipality equally, if there 
is more than one school district in such:municipality; and . 

(d) not be less than the amount due to the school districts in the tax year lunaneicll abel 
preceding the issuance of the bonds from the property ineludedia in a project, had such project not 
been created; 

B. to sell or lease or otherwise Aigbide of any or all of its projects upon such ye and eon: 
tions as the governing body may deem advisable and as shall not conflict with the provisions of the 
Industrial Revenue Bond Act; 

C. to issue revenue bonds for the purpose of defraying the cost of é acquiring by construction and 
purchase, or either, any project and to secure the payment of such bonds, all as provided in the 
Industrial, Revenue Bond Act. No municipality shall have the power to operate any project as a 
business or in any manner-except as lessor; 

D.' to refinance one or more hospital or 501(c)(3) corporation projects and to acquire any. such 
hospital or 501(c)(3) corporation project whether by construction, purchase, gift or lease, ‘which 
hospital or 501(c)(3) corporation project shall be located within this state and may be located 
within or without the municipality or partially within or partially without the municipality, but 
which shall not be located more than fifteen miles outside of the corporate limits of the municipal- 
ity, and to issue revenue bonds to refinance and acquire a hospital or 501(c)(3) corporation project 
and to secure the payment of such bonds, all as provided in the Industrial Revenue Bond Act. A 
municipality shall not have the power to operate a hospital or 501(c)(3) corporation project as a 
business or in any manner except as lessor; and 

_E. to refinance one or more projects of any private institution of higher education and to ac- 
quire any such project, whether by construction, purchase, gift or lease; provided that the project 
shall be located within this state and may be located within or without the municipality or par- 
tially within or partially without the municipality, but the project shall not be located more than 
fifteen miles outside of the corporate limits of the municipality, and to issue revenue bonds to 
refinance and acquire any project of any private institution of higher education and to secure the 
payment of such bonds, A municipality shall not have the power to operate a project of a private 
institution of higher education as a business or in any manner except as lessor. 


History: 1953 Comp., § 14-31-3, enacted by Laws in which the project is located receive annual in-lieu tax 
1965, ch. 300; 1977, ch. 335, § 3; 1994, ch. 184, § 2; 2002, payments; provided that the annual in-lieu tax payments 
ch. 25, § 3; 2002, ch. 37, § 3; 2005, ch. 9, § 2; 2020, ch. © required by this paragraph shall be", and added Subpara- 
14, § 2; 2021, ch. 91, § 1. graphs A(2)(a) through A(2)(d). 

Cross references, — For definition of 501(c)(3) corpo- _ » The 2020 amendment, effective July 1, 2020, prohib- 
ration, see 3-32-1 NMSA 1978. ited municipalities from acquiring electricity generation or 

The 2021 amendment, effective June 18, 2021, transmission facility projects unless the school district in 
changed the method for determining an annual in-lieu which the project is located will receive the same amount, 
tax payment for an electric generation or transmission or greater, of annual in-lieu tax payments as would have 
facility project, and provided for the sharing of in-lieu tax been received in property taxes had the project not been 
payments among school districts, and provided that the acquired; and in Subsection A, Paragraph A(2), after "gen- 
minimum in-lieu payment for the school districts shall eration", added "or transmission", and deleted "the acquisi- 
be the amount that would have been due the school dis- tion is approved by the local school board of the school dis- 
tricts in the tax year immediately preceding the issuance trict in which a project is located and the governing body, 
of the bonds from the property included in the project; in the local school board and the person proposing the project 
Subsection A, Paragraph A(2), after "unless' the school", negotiate and determine the amount of an annual in-lieu 
deleted "district in which the project is located will re- tax payment to be made to the school district by the person 
ceive the same amount, or greater, of annual in-lieu tax _proposing the project, for the period that the municipality 
payments as would have been received in property taxes owns and leases the project, and provided such approval 
for the fully developed project had the project not been shall not be unreasonably withheld" and added "the school 
acquired" and added "districts within the municipality district in which the project is located will receive the same 
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amount, or greater, of annual in-lieu tax payments as would ret ANNOTATIONS 
have been received in property taxes for the fully developed aiid ais ai hed 
project had the project not been acquired". Location of project". — A municipality has no power 

“The 2005 amendment, effective March 11, 2006, pro- to acquire a "project" that is located, and is to remain lo- 
vided’that a qualified urban transit buses project need not cated, either outside of the state or more than 15 miles 
be continuously located ;in New Mexico, but the.commer- outside the corporate limits of the municipality. Therefore, 
cial enterprise using the buses for leasing must meet the a municipality may not acquire a "project" that includes a 
location requirements of Subsection A. business that is located outside the state, unless that out- 

The 2002 amendment, effective May 15, 2002, added | of-state business is to be relocated within New Mexico, 
the provisos in Subsection A and inserted "or 501(c)(3) and within 16 miles of the corporate limits of the acquir- 
corporation" in five places in Subsection D. ing municipality. 1959-60 Op. Atty Gen. No. 60-190. 

The 1994 amendment, effective May 18, 1994, substi- Law reviews. — For article, "Ad Valorem Tax Status 
tuted "the Industrial Revenue Bond Act" for "Sections 14- of a Private Lessee's Interest in Publicly Owned Property: 
31-1 through 14-31-13 NMSA 1953",in Subsection B, in- Taxability of Possessory Interests in Industrial Projects 
gerted "in the (ndustrial Revenue Bond Act" and made under the New Mexico Industrial Revenue Bond Act," see 
related stylistic changes in Subsections C and D, and 3 N.M.L. Rev. 136 (1973), 
added Subsection E. if 


3- 32- 6.1. Notice to oui 


A. Prior to adopting an ordinance issuing industrial revenue bonds, the’ aur aaion shall 
give notice to the board of county commissioners and the county assessor of its intent to consider 
the matter. The board and the county assessor shall be notified at least thirty days prior to the 
meeting at which final action is to be taken so that comments can be transmitted to the munici- 
pality. : 

B. The board of suit commissioners and the natty assessor shall be able to forward their 
comments and any concerns to the city council, but there is no approval required from the board or 
the county assessor and they do not have veto over the proposed industrial revenue bond issuance. 

C. The municipality and county shall jointly develop criteria for issuance of industrial revenue 
bonds by either government; provided, however, that'industrial revenue bonds may be authorized 
and issued before development of the criteria is completed. 

D: The municipality shall notify the board of county commissioners and the county assessor 
when an industrial revenue bond has matured, expired or been replaced by a refunding bond. 


History: Laws 1997, ch. 216, § 2 and Laws eid ch, The 2008 amendment, effective June 20, 2003, re- 
226, § 2; 2003, ch. 221, § 1.. 4 +4 wrote this section. 


3-32-6.2. Electric transmission projects; payments to the state. 


A person proposing an electric transmission facility project pursuant to Paragraph (2) of Subsec- 
tion A of Section 3-32-6 NMSA 1978 shall pay to the state annual payments equal to five percent of 
the total amount of in-lieu tax payments to be made in that calendar year by such person to coun- 
ties, municipalities and other local entities authorized to levy taxes on property, including in-lieu 
tax payments made to school districts pursuant to Paragraph (2) of Subsection A of Section 3-32-6 
NMSA 1978, and five percent of the value of any other consideration related to the project paid:to 
local entities authorized to levy taxes on property by a person proposing an electric transmission 
project. A copy of any agreement providing for such in-lieu tax payments shall be provided to the 
secretary of finance and administration within thirty days of written approval of such agreement 
by all of the parties. Each annual payment to the state shall be made no later than the end of each 
fiscal year in which in-lieu tax payments are made to local taxing entities. Each annual payment 
shall be made to the department of finance and administration for deposit to the general fund. 


History: Laws 2020, ch. 14, § 3; 2021, ch. 91, § 2. Paragraph (2) of Subsection A of Section 3-32-6 NMSA 

The 2021 amendment, effective June 18, 2021, clari- | 1978 shall pay to the state", after "total amount of in- 
fied that certain payments to the state for an electric ~ lieu tax payments", deleted "made by a person proposing 
transmission project shall be made by the person pro- an electric transmission project" and added "to be made 
posing. the electric transmission project; and.deleted .... in that calendar year by such person", and after "any 
"The state shall receive" and added "A person propos- other consideration", added "related to the project". 


ing an sais transmission facility Preieck pursuant to 
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3-32-7. Bonds issued to finance projects. 


A. Bonds issued by a municipality under authority of the Industrial Revenue Bond Act shall 
not be the general obligation of the municipality within the meaning of Article 9, Sections 12 and 
13 of the constitution of New Mexico. The bonds shall be payable solely out of the revenue derived 
from the projects for which the bonds are issued. Bonds and interest coupons, if any, issued un- 
der authority of the Industrial Revenue Bond Act shall never constitute an indebtedness of the 
municipality within the meaning of any state constitutional provision or statutory limitation and 
shall never constitute or give rise to a pecuniary liability of the municipality or a charge against 
its general credit or taxing powers, and such fact shall be plainly stated on the face of each bond. 

B. The bonds may be executed and delivered at any time, and from time to time, may be in such 
form and denominations, may be of such tenor, may be in registered or bearer form either as to prin- 
cipal or interest or both, may be payable in such installments and at such time or times not exceed- 
ing thirty years from their date, may be payable at such place or places, may bear interest at such 
rate or rates payable at such place or places and evidenced in such manner and may contain such 
provisions not inconsistent with the Industrial Revenue Bond Act, all as shall be provided in the or- 
dinance and proceedings of the governing body under which the bonds are authorized to be issued. 

C. Bonds issued under the authority of the Industrial Revenue Bond Act may be sold at pub- 
lic or private sale in such manner and from time to time as may be determined by the governing 
body to be most advantageous, and the municipality may pay all expenses, attorney, engineering 
and architects' fees, premiums and commissions that the governing body may deem necessary or 
advantageous in connection with the authorization, sale and issuance of the bonds. 

D. Bonds issued under the authority of the Industrial Revenue Bond Act and all interest cou- 
pons applicable thereto, if any, shall be construed to be negotiable. 

E. A bond shall not be issued by a municipality having a population of more than forty thou- 
sand according to the most recent decennial census to finance a project that is valued at ete mil- 
lion dollars ($8,000,000) or more unless an.employer of the project: 

(1) offers. to its employees and their dependents health insurance coverage that is in 
compliance with the New Mexico Insurance Code [Chapter 59A, except for Articles 830A and 42A 
NMSA 1978] or a comparable health benefits plan pursuant to the federal Employee Retirement 
Income Security Act of 1974; and 

(2) contributes not less than fifty peréent of the premium for the health care coverage for 
those employees who choose to enroll; provided that the fifty percent employer contribution shall 
not be a requirement for the dependent coverage that is offered. 


History: 1953 Comp., § 14-31-4, enacted by Laws 
1965, ch. 300; 1983, ch. 265, § 7; 2003, ch. 360, § 1. 

Cross references. — For destruction of documentary 
evidence of extinguished public debt, see 6-10-62 NMSA 
1978. 

For the federal Employee Retirement Income Security 
Act of 1974, see 29 U.S.C.S. § 1001 et seq. 

The 20038 amendment, effective January 1, 2004, 
added Subsection E. 


ANNOTATIONS 


Payment of fees permitted. — There is no merit in 
the claim that provision for payment of attorneys', archi- 
tects' and engineers' fees from proceeds of the revenue 


bonds invalidated a statute authorizing the issuance of 
bonds by municipalities to finance projects for the purpose 
of promoting industry and trade. Village of Deming v. Hos- 
dreg Co., 1956-NMSC-111, 62 N.M. 18, 303 P.2d 920. - 

Guaranteed bonds. — Industrial revenue bonds guar- 
anteed by a corporation, where the guarantee is inserted 
into the body of the bonds, cannot exist under the Indus- 
trial Revenue Bond Act, and municipalities have no power 
to issue such bonds. 1959-60 Op. Att'y Gen. No. 60-219. 

Law reviews. — For article, "Ad Valorem Tax Status 
of'a Private Lessee's Interest in Publicly Owned Property: 
Taxability of Possessory Interests in Industrial Projects 
under the New Mexico Industrial Revenue Bond Act," see 
3 N.M.L. Rey. 136 (1973). 


3-32-8. Security for bonds. 


The principal of and interest on any bonds issued under the authority of Sections 3-32-1 through 
3-32-16 NMSA 1978, shall be secured by a pledge of the revenues out of which such bonds shall be 
made payable, may be secured by a mortgage covering all or any part of the project from which the 
revenues so pledged may be derived, and may be secured by a pledge of the lease of such project. The 
ordinance and proceedings under which such bonds are authorized to be issued or any such mortgage 
may contain any agreement and provisions customarily contained in instruments securing bonds, 
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including, without limiting the generality of the foregoing, provisions respecting the fixing and col- 
lection of all revenues from any project covered by such proceedings or mortgage, the terms to be 
incorporated in the lease of such project, the maintenance and insurance of such project, the creation 
and maintenance of special funds from the revenues from such project, and the rights and remedies 
available in event of default to the bondholders or to the trustee under a mortgage, all as the govern- 
ing body shall.deem advisable and as shall not be in conflict with the provisions of Sections 3-32-1 
through 3-32-16 NMSA 1978; provided, however, that in making any such agreements or provisions 
a municipality shall not have the power to obligate itself except with respect to the project and the 
application of the revenues therefrom, and shall not have the power to incur a pecuniary liability or 
a charge upon its general credit or against its taxing powers. The proceedings authorizing any bonds 
hereunder and any mortgage securing such, bonds may provide the procedure and remedies in the 
event of default in payment of the principal of or the interest on such bonds or in the performance of 
any agreement. No breach of any such agreement shall impose any pecuniary liability upon a mu- 
nicipality or any charge upon its general credit or against its taxing powers. 


History: 1953 Comp., §:14-31-5, enacted by Laws ©. 
1965, ch. 300, 


3-32-9. Requirements bona: a wo lease. 


Prior to the leasing of any project, the governing body must determine and find the following; 
A._.the amount necessary in each year to pay the principal of and the interest on the bonds pro- 
posed to be issued to finance such project; and 
B. the amount necessary to be paid each year into any reserve funds which the governing body 
may deem it advisable to establish in connection with the retirement of the proposed bonds and the 
maintenance of the project; and unless the terms under which the project is to be leased provide 
that the lessee shall maintain the project and carry all proper insurance with respect thereto; the 
estimated cost of maintaining the project in good repair and keeping it properly insured. The deter- 
minations and findings of the governing body required to be made in the preceding sentence shall be 
set forth in the proceedings under which the proposed bonds are to be issued; and prior to the issu- 
ance of such bonds, the municipality shall lease or sell the project to a lessee or purchaser under an 
agreement conditioned upon completion of the project and providing for payment to the municipality 
of such rentals or payments as, upon the basis of such determinations and findings, will be sufficient: 
(1) ‘to pay the principal of and interest on the bonds issued to finance the project; 
(2) to build up and maintain any reserve deemed by the governing body to be advisable in 
connection therewith; and 
(3). ‘to pay the costs of maintaining the project in good repair and keeping it properly in- 
sured, unless the agreement of lease obligates the lessee to pay for the maintenance and insurance 
of the project. 


History: 1953 Genes ., § 14-31-6, enacted by Laws 
1965, ch. 300. 


3-32-10. Refunding bonds. 


A. Any bonds issued hereunder and at any time outstanding may at any time and from time to 
time be refunded by a municipality by the issuance of its refunding bonds in such amount as the 
governing body may determine to refund the principal of the bonds so to be refunded, all unpaid ac- 
crued and unaccrued interest thereon to the normal maturity date of such bonds or to selected prior 
redemption dates thereof, any redemption premiums, any commission and all estimated costs. inci- 
dental to the issuance of such bonds and to such refunding as may ‘be determined by the governing 
body. The principal amount of any such refunding bonds may be equal to, less than or greater than 
the principal amount of the bonds to be so refunded. Any such refunding may be-effected. whether 
the bonds to be refunded shall have then matured or shall thereafter mature, either by sale of the 
refunding bonds. and the application of the proceeds thereof for the payment of the bonds to be re- 
funded thereby, or by exchange of the refunding bonds for the bonds to be refunded thereby; provided, 
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that the holders of any bonds so to be refunded shall not be compelled without their consent to sur- 
render their bonds for payment or exchange prior to the date on which they are payable or, if they 
are called for redemption, prior to the date on which they are by their terms subject to redemption. 
Any refunding bonds issued under the authority of Sections 3-32-1 through 3-32-16 NMSA 1978 
shall be payable solely from the revenues out of which other bonds issued under Sections 3-32-1 
through 3-32-16 NMSA 1978 may be payable or solely from those amounts derived from an escrow 
as herein provided, including amounts derived from the investment of refunding bond proceeds and 
other legally available amounts also as herein provided, or from any combination of the foregoing 
sources, and shall be subject to the provisions contained in Section 3-32-7 NMSA 1978 and may be 
secured in accordance with the provisions of Section 3-32-8 NMSA 1978. 

B.. Proceeds of refunding bonds shall either be applied immediately to the retirement of the 
bonds being refunded or be placed in escrow in a commercial bank or trust company which pos- 
sesses and is exercising trust powers. Notwithstanding any provision to the contrary in Section 3- 
32-11 NMSA 1978 or in any other statute, such escrowed proceeds maybe invested in short-term 
securities, long-term securities or both. Except to the extent inconsistent with the express terms 
of Sections 3-32-1 through 3-32-16 NMSA 1978, the ordinance and other proceedings under which 
the bonds to be so refunded were issued, including any mortgage or trust indenture given to secure 
the same, shall govern the establishment of any escrow in connection therewith and the invest- 
ment or reinvestment of any escrowed proceeds. 


History: 1958 Comp., § 14-31-7, enacted by Laws Severability clauses. — Laws 1977, ch. 335, § 5, pro- 
1965, ch. 300; 1977, ch. 335, § 4. vided for the severability of the act if any part or applica- 
tion thereof is held invalid. 


3-32-11. Use of proceeds from sale of bonds. 


The proceeds from the sale of any bonds issued under authority of Sections 3-32-1 through 3-32- 
16 NMSA 1978, shall be applied only for the purpose for which the bonds were issued; provided, 
however, that any accrued interest and premiums received in any such sale shall be applied to the 
payment of the principal of or the interest on the bonds sold; and provided, further, that if for any 
reason any portion of such proceeds shall not be needed for the purpose for which the bonds were 
issued, then such balance of said proceeds shall be applied to the payment of the principal of or 
the interest on said bonds, and provided, further, that any portion of the proceeds from the sale of 
said bonds or any accrued interest and premium received in any such sale, may, in the event the 
money will not be needed, or cannot be effectively used to the advantage of the municipality for the 
purposes herein provided, be invested in short term, interest-bearing securities if such investment 
will not interfere with the use of such funds for the primary purpose as herein provided. The cost 
of acquiring any project shall be deemed to include the following: 

A. the actual cost of the construction of any part of a project which may be constructed, includ- 
ing architect's, attorney's and engineer's fee; 

B. the purchase price of any part of a project that may be acquired by purchase; 

C. the actual cost of the extension of any utility to the project site, all expenses in connection 
with the authorization, sale and issuance of the bonds to finance such acquisition; and 

D. the interest on such bonds for a reasonable time prior to construction, during construction 
and for not exceeding six months after completion of construction. 


History: 1953 Comp., § 14-31-8, enacted by Laws 
1965, ch. 300. 


3-32-12. No contribution by municipality. 


No municipality shall have the power to pay out of its general funds or otherwise contribute any 
part of the costs of acquiring a project, and shall not have the power to use land already owned by 
the municipality, or in which the municipality has an equity, for construction thereon of a project 
or any part thereof, unless the municipality is fully reimbursed for the value of the land as may be 
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determined by a current appraisal, or unless the city leases the land at an annual rental fee of not 
less than five percent of the appraised value. The entire cost of acquiring any project must be paid 
out of the proceeds from the sale of bonds:issued under the authority of Sections 3-32-1 through 
3-32-16 NMSA 1978; provided, however, that this provision shall not be construed to prevent a 
municipality from accepting donations of property to be used as a part of any project or money to 
be used for defraying any part of the cost of any project. 


History: 1953 Comp., § 14-31-9, enacted by Laws 
1965, ch. 300; 1968, ch. 21, § 1. 


3-32-13. Bonds made legal investments, 


Bonds issued under the provisions of Sections 3-32-1 through 3-32-16 NMSA 1978, shall be legal 
investments for savings banks and insurance companies organized under the laws of this state. 


History: 1953 Comp., § 14-31-10, enacted by Laws ANNOTATIONS 


1965, ch. 300. 
, Purchase by state investment council. — There is 


no authority for the state investment council to purchase 
municipal industrial revenue bonds as such. 1959-60 Op. 
Att'y Gen. No, 60-219. 


3-32-14. Exemption from taxation. 


The bonds authorized by Sections 3-32-1 through 3-32-16 NMSA 1978, and the income from said 
bonds, all mortgages or other security instrument executed as security for said bonds, all lease 
agreements made pursuant to the provisions hereof, and revenue derived from any lease or sale 
by the municipality thereof shall be exempt from all taxation by the state of New Mexico, or any 
subdivision thereof. 4 


History: 1953 Comp., § 14-31-11, enacted by Laws all taxation by state or any subdivision, was not viola- 
1965, ch, 300. tion of constitutional provision requiring that taxes be 
Cross references. — For property tax exemption, see equal and uniform insofar as the exemption was confined 
7-36-3 NMSA 1978. to municipal property. Village of Deming v. Hosdreg Co., 
1956-NMSC-111, 62 N.M. 18, 303 P.2d 920. 
ANNOTATIONS Insertion of a corporate guarantee into the bonds 
Constitutionality of exemption. — Statute au- is inconsistent with the provisions of the Industrial Rev- 
thorizing issuance of revenue bonds by municipality for enue Bond Act that allow a tax exemption for the bonds. 
industrial development and providing that bonds so au- 1959-60 Op. Athy Gen. No. 60-219. 


thorized, the income therefrom, etc., shall be exempt from 


3-32-15. Construction of act. 


Neither Sections 3-32-1 through 3-32-16 NMSA 1978, nor anything herein contained shall be 
construed as a restriction or limitation upon any powers which a municipality might otherwise 
have under any laws of this state, but shall be construed as cumulative; and Sections 3-32-1 
through 3-32-16 NMSA 1978, shall not be construed as requiring an election by the voters of a 
municipality PEgn to the issuance of bonds hereunder by such municipality. 


History: 1953 Comp., § 14-31-12, enacted by Laws 
1965, ch. 300. 


3-32-16. No notice or publication required. 


No notice, consent or approval by any governmental body or public officer shall be required as a 
prerequisite to the sale or issuance of any bonds or the making of a mortgage under the authority 
of Sections 3-32-1 through 3-32-16 NMSA 1978, except as provided in these sections. 


History: 1953 Comp. » § 14- 31- 13, enacted by Laws 
1965, ch. 300. 
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ARTICLE 33: 


‘Improvement Districts 


Sec. , - Sec. 
3-33-1. Improvement district; authorization. 3-33-22. Improvement district; filing of objabtions, as- 
3-33-2. Improvement district; definitions. sessment hearing; action of the governing 
3-33-3. Improvement district; purpose. body; appeal to district court. 

3-33-4. Improvement district; additional purpose. 3-33-23. Improvement district; assessments; terms of 

3-33-4.1. Improvement district; additional purpose. payment; liens. 

3-33-5. Improvement district; powers of municipality. 3-33-24, Improvement district; authority to issue bonds 

3-33-6. Improvement district; additional purpose. at 4 or assignable certificates... 

3-33-6.1, Improvement district; additional purpose. 3-33-25. Improvement district; rights of negotiable bond- 

3-33-7. Improvement district; powers of and restrictions holders or assignable certificate holders. 
upon a county. 3-33-26. Improvement district; additional duties im- 

3-33-8. Improvement district; powers of a municipality posed on municipality. 
outside its boundaries. 3-33-27. Improvement district; acceptance of deed in lieu 

3-33-9. Improvement district; limitations on powers of a of foreclosure. 
municipality outside its boundaries. 3-33-28. Improvement district; foreclosure; trustee may 

3-33-10. Improvement district; limitations on powers of purchase at foreclosure of liens; contents 
municipality with respect to street or right of bid. 
of way under jurisdiction of state transpor- 3-33-29. Improvement district; title subject to redemp- 
tation commission. tion vests in trustee. 

3-33-11. Improvement district; provisional order method: 3-33-30. Improvement district; private or public sale of 
procedure; preliminary lien; notice of pen- property; redemption period; depose of 
dency of district; effect. -). proceeds. 

3-33-12. Improvement district; notice of assessment; pro- 3-33-31. Improvement district; assessinent funds; expen- 
tests, ditures; misuse; penalties, 

3-33-13. Improvement district; provisional order; protest; 3-33-32. Transfer of improvement district funds. 
appeal to district court. 8-33-33, Improvement district; reassessment after void- 

3-33-14. Improvement district; petition method; require- ing of assessments; procedure. 
ments; distribution of costs; notice of hear: 3-33-34. Improvement district; reassessment; defects 
ing, waived; credit for previous payment. 

3-33-14.1. Imposition of improvement district property 3-33-35. Improvement district; notice of appeal; appeal to 
tax; limitations. district court. 

3-33-15, Improvement. district; notice of preliminary 3-33-36, Improvement district; payment of. reassess- 
hearing... ment; continuing proceedings to collect as- 

3-33-16. Improvement district; preliminary hearing; pro- sessment... 
test; action of the governing body; appeal 3-33-37. Improvement district; appeal of reassessment; 
to district court, ; procedure exclusive. 

3233-17. Improvement. district; municipalities under 3-33-38. Improvement district; application of reassess- 
25,000; levy and collection of assessments ment fund to outstanding indebtedness. 

_ prior to commencing improvement; special 3-33-39. Improvement district; definition of "bonds"; re- 
fund; misuse; penalty. funding improvement bonds; authority. 

8-33-18, Improvement district; advertising for bids; mu- 3-33-40. Refunding bonds; escrow; detail. 

nicipality may do work; contribution by 3-33-41, Improvement district; ordinance for refunding 
governmental agency. bonds; conditions; sale or exchange. 

3-33-19. Notice of bid; acceptance of bid. 3-33-42. Improvement district; payment of assessment 

3-33-20. Improvement district; assessment of railroad for refunding bond; maximum term; inter- 
property. est; prepayment; liens, 

3-33-21. Improvement district; assessment roll; noticé ‘of © 3-33-43. Improvement district; construction’ of Sec- 


assessment:hearing. , ) «tions 3-33-39 through.3-33-42 NMSA 1978, 


3-33-1. Improvement district; su Pnenaade 


A. Whenever a governing body determines that the creation of an improvement district is nec- 
essary for the public safety, health or welfare, the governing body may create an improvement 
district for any one or any combination of projects authorized in Chapter 3, Article 33 NMSA 1978 
by the: 

(1) provisional order method; or 
(2) petition method. 

B, The governing body may adopt any ordinance or resolution necessary or ‘proper to accom- 
plish the purposes of Chapter 3, Article 33 NMSA 1978. . 

C. The improvement district shall include, for the purpose of assessment or imposition of an im- 
provement district property tax, all the property that the governing body determines is benefitted 
by the improvement, including property lying without the municipality creating the improvement 
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district if such property abuts oris ‘served’ by improvements authorized by Chapter 3, Article 83 
NMSA 1978 and including property utilized for public, governmental, charitable or religious pur- 
poses, except that of the United States or any agency, instrumentality or PoyPGrAUaT thereof, in 
the absence of a consent of congress. 


History: 1953 arte § 14-82-1, enacted by Laws ~ ANNOTATIONS 


1965, ch. 300; 1977, ch, 325, § 1; 1991, ch. 199, § 1; 2001, ; f: 

ch. 812, § 1. Nature of special assessments. — Municipal spe- 
Cross references. — For excavation damage to pipe- cial assessments are quasi-taxes laid to enable the dis- 

lines and underground utility lines, see 62-14-1 NMSA charge of some of the functions of government, and the 

1978 et seq. power to impose them is related to the taxing power. 
The 2001 amendment, effective June 15, 2001, in- ‘ Waltom v, City of Portales, 1938-NMSC-022, 42 N.M, 433, 

serted "or imposition of an improvement district property 81 P.ad 58. Valer : 

tax in Subsection Ge i _.. » Only limitations on the exercise of the power of 
The 1991 amendment, effective April 4, 1991, substi- special assessment are that the improvements must be 

tuted "Chapter 3, Article 33 NMSA 1978" ee waste, 14- public and must confer special benefits on the property 

39-3 NMSA 1953" in Subsection A and for "Sections 14- assessed, and the cost to be borne by each tract must not 

32-1 through 14-32-88 NMSA 1953" in Subsection B exceed the estimated benefits thereto, Bowdich v. City 


and, in Subsection .C, substituted "property abuts or is of Albuquer oes 1966-NMSC-133, 76 N.M, 511, 416 P.2d 


served by improvements authorized by Chapter 8, Article 523. 

33 NMSA 1978" for "property abuts any right- of-way or Am, Jur. 2d, A.L.R. and CS. references. — 56 Am, 
street on which or through which benefits from construc: Jur, 2d Municipal Corporations, Counties, and Other Po- 
tion of improvements authorized by Sections 14-32-1 litical Subdivisions § 226. 

through 14-32-28 NMSA 1953 are being constructed", Pinceckncl Cana Goitenul cuiteincd’ 1103. 


3-33-2. Improvement district; definitions. 


As used in Chapter 3, Article 33 NMSA 1978: 

A. "adjustment of assessment" means the adjustment in the estimated maximum benefit or as- 
sessment resulting from the division of the property to be assessed or assessed into smaller tracts 
or parcels or the combining of smaller parcels into one or more larger parcels or the changing of 
the configuration or legal description of such parcels. "Adjustment of assessment" may also include 
the reallocation of the assessment lien, without loss of priority, among parcels under single owner- 
ship that.are subject to the assessment lien in order to permit the removal of the lien from one or 
more parcels where adequate security for the lien is demonstrated by the assessed parcels under 
such single ownership or provided, by the owner; 

B... "construct" or "construction" means to plan, Aasigns engineer, construct, reconstruct, install, 
extend, better, alter, build, rebuild, improve, purchase or otherwise acquire any project authorized 
in Sections 3-33-3, 3-33-4, 3-33-4.1 and 3-33-6 NMSA 1978, except that it shall not include "to ac- 
quire" for the purposes of projects authorized in Section 3-33-6 NMSA 1978; . 

C. "engineer" means any person who is a professional engineer licensed to practice in New 
Mexico and who is a permanent employee of the municipality or employed in connection with an 
improvement by the municipality or by a property owner subject to the ea district prop- 
erty tax imposed by Section 3-33-14,1 NMSA 1978; 

D.,,."improvement" means, any one or.any combination of projects in one or more locations au- 
thorized in Sections 3-33-3, 3-33-4, 3-33-4.1.and 3-33-6 NMSA 1978; . 

E. "improvement district" means one or more streets or one or more public grounds or one or 
more locations wherein. the improvement is to be constructed.and one or more tracts or parcels of 
land to be assessed or upon which an improvement district property tax will be imposed to pay for 
the cost of the improvement; and . 

F, "premature subdivision" means a subdivision that has been platted and sold into multiple 
private ownership prior to installation or financial guarantee of all required improvements for 
land development. Such subdivisions contain one or more developmental inadequacies under cur- 
rent local government standards and requirements, suchas, but not limited to: 

(1). inadequate street right of way or street access control; 

(2) a lack of drainage easements of right of way; 

(3) a lack of adequate park, recreation or open space area; 

(4) alack of an overall grading and drainage plan; or 

(5) alack of adequate subdivision grading both on and off the Aabilte right of way. 
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History: 1953 Comp., § 14-32-2, enacted by Laws pay" and the final "and" in Subsection E; in Subsection F, 
1965, ch. 300; 1967, ch. 217, § 1; 1975, ch. 81, § 1; 1987, . , deleted "of the following" preceding "developmental inad- 
ch. 47, § 1; 1991, ch. 17, § 1; 1991, ch. 199, § 2;2001,ch. ~  equacies", added "such as, but not limited to" and substi- 
312, § 2. tuted "or" for "and" at the end of Paragraph (4). . 

The 2001 amendment, effective June 15, 2001, sub- The 1991 amendment, effective April 4, 1991, added 
stituted "3-33-4.1" for "3-383-4A" in Subsection B; deleted Subsection A and Subsection F; redesignated former Sub- 
"by the municipality" preceding "in connection with an sections A to D as Subsections B to E; inserted an addi- 
improvement" and added the remaining language after tional section reference in Subsections B and D; inserted 
the latter phrase in Subsection C; inserted "or upon which "or one or more locations" in Subsection E; and made a 
an improvement district property tax will be imposed to related stylistic change 


3-33-3. Improvement district; purpose. 


An improvement district may be created as authorized in Chapter 3, Article 33 NMSA 1978 in 
order to construct, acquire, repair or maintain in one or more locations any one or any combination 
of the following projects, including without limitation land served by any project and any right of 
way, easement or privilege appurtenant or related thereto: 

A. astreet, road, bridge, walkway, overpass, underpass, pathway, alley, curb, gutter or sidewalk 
project, including without limitation median and divider strips, parkways and boulevards, ramps 
and stairways, interchanges, alleys and intersections, arches, support structures and pilings and 
the grading, regrading, oiling, surfacing, graveling, excavating, macadamizing, paving, repairing, 
laying, backfilling, leveling, lighting, landscaping, beautifying or in any manner improving of all or 
any part of one or more streets, roads, bridges, walkways, pathways, curbs, gutters or sidewalks or 
any combination of the foregoing; 

B. astorm sewer project, sanitary sewer project or water project, including path out limitation 
investigating, planning, constructing, acquiring, excavating, laying, leveling, backfilling or in any 
manner improving all or any part of one or more storm sewers, drains, sanitary sewers, water 
lines, trunk lines, mains, laterals or property connections and acquiring or improving hydrants, 
meters, valves, catch basins, inlets, outlets, lift or pumping stations and machinery and equipment 
incidental thereto or any combination of the foregoing; 

~C. a flood control or storm drainage project, including without limitation the investigation, 
planning, construction, improvement, replacement, repair‘ or acquisition of dams, dikes, levees, 
ditches, canals, basins and appurtenances such as spillways, outlets, syphons and drop structures, 
channel construction, diversions, rectification and protection with appurtenant structures such 
~as concrete lining, banks, revetments, culverts, inlets, bridges, transitions and drop structures, 
rundowns and retaining walls, storm sewers and related appurtenances such as inlets, outlets, 
manholes, catch basins, syphons and pumping stations, appliances, machinery and equipment 
and property rights connected therewith or incidental thereto convenient and necessary to control 
floods or provide drainage and lessen their danger and damages; 

D. a utility project providing gas, water, electricity or telephone service; 

E. railroad spurs, railroad tracks, railyards, rail switches and any necessary real property; or 

F. on-site or off-site improvements required as a condition to obtaining required approvals of 
a development to be served by a project, including the payment of any fees or charges levied as a 
means of paying for all or part of such on-site or off-site improvements. 


History: 1953 Comp., § 14-32-3, enacted by Laws planning, constructing" near the beginning of Subsection 
1965, ch. 300; 1967, ch. 90, § 1; 1981, ch. 211, § 1; 1987, B; and inserted "water" in Subsection D, ; 
ch. 47, § 2; 1991, ch. 199, § 3; 2001, ch. 312, § 3. 

Cross references. — For park and recreation con- ANNOTATIONS : 
struction authorized, see 3-18-19 NMSA 1978. Statuto ‘ot noliti 

; : : ry grant of power to municipalities to 

ql ns RON1 emsname ahs effective eae ae 2001, inserted improve streets vests only when the proper method to 

and served by any project’ in the preliminary language implement that power is adopted. Bowdich v. City of Al- 


and substituted "or" for "and" preceding "property connec- b 66- rae 6 5 
tions" in Subsection B; and added Subsections E and F, Wave® BP par astst tte at mY aaterat a She bleh 


_ The 1991 amendment, effective April 4, 1991, in the pal resolution, includes the construction of curbs and gut- 
introductory paragraph, inserted "acquire, repair or main- ters as a necessary part of the project. -Bowdich v. City of 
tain" and added "including without limitation any right Albuquerque, 1966-NMSC-133, 76 N.M. 511, 416 P.2d 523 
of way, easement or privilege appurtenant or’ related Am. Jur. 2d, A.L.R. and C.J.S, references. — Street 
thereto"; rewrote Subsection A; inserted "investigating, improvements as public utility within constitutional or 
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statutory provision relating to purchase, construction, or 
repair of same, 9 A.L.R. 1034; 35 A.L.R..592. 
Power of municipality to extend aid to improvement dis- 
trict organized within its own limits, 50 A.L.R. 1208. 
Underground: conduits for electric wires as local im- 
provements supporting special assessments, 66 A.L.R. 
1389, 


Levee and flood control acts, constitutionality of, 70 
A.L.R..1289. 

"Surfacing" or "resurfacing" of highway, character of 
improvement contemplated by statute, ordinance, or con- 
tract relating 'to, 84 A.L.R. 1158. 


3-33-4. Improvement district; Edditional purpose. 


An improvement district may also be created as authorized in Chapter 3, Article 33 NMSA 1978 
in order to construct, repair and maintain in one or more locations facilities for the parking of 
motor vehicles off the public streets or to construct or acquire, repair, operate and maintain one 
or more of the following inadequacies necessary to bring a premature subdivision into compliance 
within an improvement district within a municipality: 

A. street right-of-way or street access control; 


B. drainage easements or right-of-way; 
C. park, recreation or open space areas; 
D. ‘overall grading and drainage plan; and 


EK, adequate subdivision grading both on or off the public right-of-way. 


History: 1953 Comp., § 14-32-3.1, enacted by Laws 
1967, ch. 217, § 2; 1991, ch. 199, § 4. 

Cross references. — For the Municipal Parking Law, 
see 3-50-1 NMSA 1978 et seq. 

For the Greater Municipality Parking Law, see 3-51-1 
NMSA 1978 et seq. 

The 1991 amendment, effective April 4, 1991, 
substituted "Chapter 3, Article 33 NMSA 1978" for 


"Sections 14-32-1 through 14-32-28 New Mexico Statutes 
Annotated, 1953 Compilation" and added the language 
beginning "or to construct" and pubeemens A to E at.the 
end of the section. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references, — Mu- 


‘nicipal off-street public parking facilities, 8 A.L.R.2d 373. 


3-33-4.1. Improvement district; additional purpose. 


An improvement district may also be created as authorized in Chapter 3, Article 33 NMSA 1978: 
A._ in order to construct, repair or maintain improvements in one or more locations as a means 
to stimulate manufacturing, industrial, commercial or business development; or 
_B.. by any municipality with a boundary contiguous to an international boundary to construct, 
repair or maintain international port of entry facilities in one or more locations as a means to 
stimulate manufacturing, industrial, commercial or business development. 


History: 1978 Comp., § 3-33-4.1, enacted, by Laws _ 


1991, ch. 199, § 5; 1992, ch. 98, § 1. 


' The 1992 amendment, effective July 1, 1992, added 
the Subsection A designation; added Subsection B, and 
made a related stylistic change. 


3-33-5. Improvement district; powers of municipality. | 


In addition to other powers granted by Sections 3-33-1 through 3-33-43 NMSA 1978, every mu- 
nicipality shall have all powers necessary or convenient to carry out the purposes of Section 3-33-4 


NMSA 1978, including the following: ' 


A. to construct, repair, maintain and operate facilities for the parking of motor vehicles off the 
public streets, together with public rights of way necessary or convenient therefor; 

B. to purchase or acquire by gift, bequest, devise or otherwise, any real or personal property 
or any interest therein, together wats the ja ions thereon, to be used as parking facilities or 


incidental thereto; - 


C, to insure [and] to provide for the insurance of any parking facility established by the mu- 
nicipality against risks and hazards as the municipality deems desirable; and 
D. to receive, control, invest ei order the expenditure a all ae pertaining to parking fa- 


cilities. 
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E. The provisions of this act shall not authorize any municipality to exercise the power of emi- 
nent domain for the purposes enumerated in Section 3-33-4 or 3-33-5 NMSA 1978. 


History: 1953 Comp., § 14-32-3.2, enacted by Laws Bracketed material. — The bracketed material was 
1967, ch. 217, § 3. inserted by the compiler and is not part of the law...» 


3-33-6. Improvement district; additional purpose. 


An improvement district may also be created as authorized in Sections 3-33-1 through 3-33-43 
NMSA 1978 in order to construct or acquire, operate and maintain a municipally owned electric or 
gas utility in an 'H class county or an incorporated county. 


History: 1953 Comp., § 14-32-3.3, enacted by Laws 
1975, ch. 81, § 2. 


3-33-6.1. Improvement district; additional purpose. 


An improvement district may also be created as authorized in Section 3-33-1 NMSA 1978 in 
order to construct or acquire, repair, operate and maintain one or more of the following inadequa- 
cies necessary to bring a premature subdivision into compliance within an improvement district 
within a municipality: 
street right-of-way or street access contro]; 
drainage easements or right-of-way; 
park, recreation, or open space areas; 
overall grading and drainage plan; or 
adequate subdivision grading both on or off the public right-of-way. 


HOOW > 


History: Laws 1991, ch. 17, § 2. 


3-33-7. Improvement district; powers of and restrictions upon a county. 


A. AnH class county or incorporated county which constructs, acquires, operates or maintains 
a utility pursuant to Section 3-33-6 NMSA 1978 may exercise all of the powers exercised by a mu- 
nicipality which constructs, acquires, operates or maintains a utility pursuant to Section 3-24-1 or 
3-25-2 NMSA 1978. 
B. An H class county or incorporated county which constructs, acquires, operates or maintains 
a utility pursuant to Section 3-33-6 NMSA 1978 shall be subject to all of the restrictions and limi- 
tations as a municipality which constructs, acquires, operates or maintains a utility pursuant to 
Section 3-24-1 or 3-25-2 NMSA 1978 except: 
(1) the H class county or incorporated county need not hold an election prior to the con- 
struction of the utility; and 
(2) the H class county or incorporated county need not finance the utility by revenue bonds. 
C. Ifan Hclass county or incorporated county seeks to acquire an existing utility through the 
creation of indebtedness, the question shall be submitted to a vote pursuant to the procedures es- 
tablished in Section 3-23-2 NMSA 1978. 


History: 1953 Comp., § 14-32-3.4, enacted by Laws 
1975, ch. 81, § 3. 


3-33-8. Improvement district; powers of a municipality outside its 
boundaries. 7 


Every municipality shall have the power to construct improvements authorized by Chapter 3, 


Article 33 NMSA 1978 on any location within the boundaries of the county in which the munici- 
pality is located. 
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History: 1953 Comp., § 14-32-3.5, enacted by Laws Section 14-32-3. NMSA 1958 on or through any street or 
1977, ch, 825, § 2; 1991, ch. 199, § 6. right-of-way, one side of which lies within the boundaries 
' The 1991 amendment, effective April 4, 1991, re- of the municipality and one side of which lies outside the 
wrote this section which read "Every municipality shall boundaries of such municipalities". 


have the power to construct improvements authorized by 


3-33-9. Improvement district; limitations on powers of a municipality 
outside its boundaries. 


Improvements shall be constructed pursuant to the powers granted in Section 3-33-8 NMSA 
1978 and assessments shall be levied against property lying without the municipality only if the 
board of county commissioners of the county in which such improvements are to be made has, by 
resolution, submitted to the governing body of the municipality, determined: 

A. that the construction of such improvements is in the best interests of the county; 

B. that the maximum amount of benefit estimated to be conferred on the tracts or parcels of 
land lying within the county but without the municipality constructing the improvements is de- 
termined in the same manner as the maximum amount of benefit estimated to be conferred on the 
tracts or parcels of land lying within the municipality; and 

C. that the owners of real property representing at least fifty-one percent of the total assessed 
valuation of the property benefited which lies within the county but outside the municipal bound- 
ary have not objected in writing to the construction of such improvements within thirty days after 
having received written notice of the adoption of the provisional order described in Subsection E of 
Section 3-33-11 NMSA 1978 by the governing body of the municipality. The governing body of the 
municipality may enter into a joint powers agreement with the board of county commissioners to 
provide for joint administration of any such improvement district. 


History: 1953 Comp., § 14-32-3.6, enacted by Laws "3-33-8 NMSA 1978 and assessments shall be levied 
1977, ch. 325, § 3; 1991, ch. 199, § 7. against property lying without the municipality" for "14- 

The 1991 amendment, effective April 4, 1991, deleted 82-3.5 NMSA 1953" in the second sentence; in Subsection 
the former first sentence which read "Assessments shall C substituted "adoption of the provisional order described 
be levied against property lying without the municipal- in Subsection E of Section 3-33-11 NMSA 1978" for "pas- 
ity only where the improvements conferring the benefit sage of the approving resolution adopted" and added the 
are located on or through a street or right-of-way which is final sentence, 


described in Section 14-32-3.5 NMSA 1953"; substituted 


3-33-10. Improvement district; limitations on powers of municipality 
i with respect to street or right of way under jurisdiction of 
state transportation commission. 


The municipality shall not construct improvements authorized by Section 3-33-3 NMSA 1978 on 
or through any street or right of way under the jurisdiction of the state transportation commission 
unless it receives prior written approval from the state transportation commission to undertake 
such improvements. 


History: 1953 Comp., § 14-32-3.7, enacted by Laws the section heading and throughout the section, and sub- 


1977, ch. 325, § 4; 2008, ch. 142, § 1, ’ stituted "Section 3-33-8 NMSA 1978" for "Section 14-32-3 
The 2003 amendment, effective July 1, 2003, substituted NMSA 1953", 


"transportation commission" for "highway commission" in 


3-33-11. Improvement district; provisional order method; procedure; 
preliminary lien; notice of pendency of district; effect. 


A. Whenever the governing body determines that the creation of an improvement district is 
necessary by the provisional order method, the governing body shall by resolution direct the engi- 
neer to prepare preliminary plans and an estimate of cost for the proposed improvement district. 

B. The resolution shall: iy | 

(1) describe in general terms the property to be included in the improvement district; 
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(2) require the engineer to prepare: 

(a) an assessment plat showing the area to be included in the improvement district; Bit 

(b) an addendum to the assessment plat showing the amount of maximum benefit 
estimated to be assessed against each tract or parcel in the improvement district on a front-foot, 
zone, area or other equitable basis, which shall be set forth in the resolution and, if the benefit to 
a tract or parcel is derived from a combination of improvements, the amount of maximum benefit 
estimated to be assessed against such tract or parcel may be based upon an appraisal or determi- 
nation of the value of the improvements as a whole; and 

(8) require the engineer to prepare preliminary plans for one or. more types of sonsixyckion 
showing: 

(a) for each type of road, curb, sutter, sidewalk and street, a typical section of the con- 
templated improvement, the type of material to be used and the approximate thickness and. width 
of the material; 

(b) for each type of storm sewer or drain, sanitary sewer or water line, the type: of 
material and approximate diameter of any trunk lines, mains, laterals or house connections; or 

(c) for each other type of project or other major component of the foregoing types of 
projects, a general description. 

C. The engineer shall include in the total cost. estimate for. the improvement atetaich all ex- 
penses, including but not limited to advertising, appraising, tax reimbursement, capital improve- 
ment, expansion, construction period interest, reserve fund, financing, engineering and printing 
expenses that the engineer deems necessary to pay the complete cost of the improvement. 

D. The engineer shall submit to the municipal clerk the; 

(1) assessment plat; 
(2) preliminary plans of the type.of construction; and 
(3) estimate of costs for the improvement. 

E. After the governing body examines the assessment plat, preliminary plans and estimates of 

cost for the improvement district, the governing body may adopt a provisional order which: 

(1) orders the improvement’ to be constructed; 

(2) instructs the municipal clerk or Pheineetik to give notice of a hearing on the provisional 
order; and 

(3) orders, if deemed necessary by the governing Bday and with the consent of the owners 

of the tracts or parcels to be encumbered with a preliminary assessment lien, the immediate place- 

~ ment of a preliminary assessment lien on tracts or parcels in the improvement district based on 
the estimated maximum benefit to be assessed against such tracts or parcels in order to facilitate 
interim financing of the improvement and provides for times and terms.of paying the preliminary 
assessment lien, for the adjustment of the preliminary assessment lien and for the placement of 
a final assessment lien upon each such tract or parcel pursuant to the provisions of Sections 3-33- 
22 and 3-33-23 NMSA 1978. Both the preliminary and:the final assessment liens shall be coequal 
with the lien for general ad valorem taxes) and the lien of other improvement districts and are 
superior to all other liens, claims and titles. The consent of any owner:in an improvement district 
to the placement of a preliminary assessment lien on the owner's property shall not alter the!as- 
sessment on any other tracts or parcels in the improvement district. 

F. Upon the adoption of the provisional order by the governing body, the estimated maximum 
benefit roll showing the legal description of the property to be included in the district and the own- 
ers thereof may be recorded with the clerk of the county in which the property is located, which 
recording shall constitute notice of the pendency of the special assessment district and shall be 
constructive notice to the owner, purchaser or encumbrancer of the property concerned; and any 
person whose conveyance is subsequently recorded shall be considered a subsequent purchaser or 
encumbrancer and shall be subject to and bound by all the. proceedings taken after the recording 
of the notice to the same extent as if he were made a party to such special assessment proceedings. 

G. This notice need not be acknowledged to entitle it to be recorded. 

H. Nothing herein shall be construed to affect the priority of special assessment liens. 


r 


History: 1953 Comp., § 14-32-4, enacted by Laws The 1991 amendment, effective April 4, 1991, added 
1965, ch. 300; 1991, ch. 199, § 8. '.. "preliminary lien; notice of pendency of district; effect" to 
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the section heading; in Subsection B, added the language 
beginning "and, if the benefit" at the end. of Subparagraph 
(b) in Paragraph (2) and inserted "road" in Subparagraph 
(a) in Paragraph (3); inserted "tax reimbursement, capital 
improvement, expansion, construction period interest, re- 
serve fund, financing" in Subsection C; added Paragraph 
(3) in Subsection E and Subsections F to H; and made re- 
lated and other stylistic changes throughout the section. 


ANNOTATIONS 


Statutory grant of power to,municipalities to 
improve streets vests only when the proper method to 
implement that power is adopted. Bowdich v, City of Al- 
buquerque, 1966-NMSC-133, 76 N.M. 511, 416 P.2d 523. 

Section outlines steps. — The steps which ‘a munici- 
pality shall take, when the governing body of the city feels 
that the interest of their municipality requires that any 
streets, alleys or any part thereof be graded, graveled, 
paved, macadamized, sidewalked, lighted or in any man- 
ner improved are outlined in part in this section. Bowdich 
v. City of Albuquerque, 1966-NMSC-133, 76 N.M. 511, 416 
P.2d 523. 


Conclusivenéss in establishing district. — A ¢ity © 


council in establishing a municipal improvement district 
is acting in its legislative capacity, and its action, in the 
absence of proof of fraud or such arbitrary conduct as 
amounts to fraud, is conclusive. Feldhake v. City of Santa 
Fe, 1956-NMSC-079, 61 N\M. 348, 300 P.2d 934: 

Burden of proof in attacking establishment of dis- 
trict. — The burden of proof as to fraud or arbitrary con- 
duct equivalent to fraud necessarily rests upon him who 
makes an attack upon the action of the city in determin- 
ing that a municipal improvement district shall be estab- 
lished. Feldhake v. City of Santa Fe, 1956-NMSC- 079, 61 
N.M. 348, 300 P.2d 934. ~ 


Constitutionality. of provisional order paving law. © 


— "Provisional order" paving law does not violate the 
state and federal constitutions, Hodges v. City of Roswell, 
1926-NMSC-016, 31 N.M>384, 247 P. 310; Ellis v,. New Mex- 
ico Constr. Co., 1921-NMSC-068, 27 N.M. 312, 201 P. 487. 
Legislature intended when it adopted provisional 
order method of street improvement that repaving be 
a continuation of the paving power and the benefited own- 


ers be liable for the cost. Bowdich v. City of Albuquerque, © 


1966-NMSC-133, 76 N.M..511, 416 P.2d 523. 
Constitutionality of front-foot rule. — Laws autho- 

rizing the assessment of benefits by the front-foot rule are 

not in violation of either the federal or’state constitutions 
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as taking property without due process, in the absence of 
a showing that the assessment is arbitrary, capricious or 
confiscatory. Fowler v. City of Santa Fe, 1963-NMSC-045, 
72 N.M. 60, 380 P.2d 511. 

More than a mere division of costs on a front- 
foot basis among the lots affected is required to de- 
termine estimated benefits. Teutsch v. City of Santa Fe, 
1966-NMSC-018, 75 N.M. 717, 410 P.2d 742: 

Presumption that estimated benefit was Gals 
for assessment. — It may fairly be presumed that of- 
ficials charged with the duty of improvement, district 
assessments made them on the basis of estimated ben- 
efit to the property assessed. Hedges v. City Comm'n, 
1957-NMSC-042, 62 N.M. 421, 311 P.2d 649. 

Reasonable future uses considered as benefit to 
assessed property. — Benefits to assessed property in 
an improvement district can be determined ‘by consider- 
ing reasonable future uses to which the property can be 
put. Clayton v. City of Farmington, 1985-NMCA-005, 102 
N.M. 340, 695 P.2d 490. 

Fees included in assessment. — Engineers' and at- 
torneys' fees are properly chargeable as a part of the costs 
of a paving improvement, and, as such, are properly in- 
cluded in a local assessment against owners. Massengill 
v. City of Clovis, 1928-NMSC-047, 33 N.M. 519, 270 P. 886, 

Paving includes curbing and guttering. — When it 


is declared that a street should be paved, the word "paved" 


includes not only the paving but also curbing and gutter- 
ing as a necessary part of the project. Feldhake v. City of 
Santa Fe, 1956-NMSC-079, 61 N.M. 348, 300 P.2d 934, 
Recitation of alternative kinds of paving satisfied 
statute. — Determination that streets were to be paved 


* with a permanent pavement, reciting in the alternative 


several kinds of permanent paving, was sufficient to sat- 


isfy the statutory requirements. Hodges v. City of Roswell, 


1926-NMSC-016, 31 N.M, 384, 247 P, 310, 

Scope of judicial review regarding special assess- 
ments. — Because the basis and method of apportioning 
special assessments is committed to the judgment and 
sound discretion of the legislative tribunal having charge 
of such improvement, the decision of such tribunal will not 
be disturbed by the courts in the absence of a clear show- 


‘ing that'such decision ‘was wholly arbitrary, capricious or 


actuated by fraud or bad faith. Hedges v, City Comm'n, 
1957-NMSC-042, 62 N.M. 421, 311 P.2d 649, 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 70A 
Am, Jur, 2d Special or Local Assessment § 134 et seq. 


3-33-12. Improvement district; notice of assessment; protests. 


A) The notice of the provisional order creating an improvement district shall: 
(1) contain the time and place when the governing body shall hold a hearing on the provi- 


sional order creating the improvement district; 


(2) describe the improvement to be constructed and the general location thereof; and 
(8) , state that.any interested person may ascertain in the office of the municipal elerks 
(a) a description of the property to be assessed; and 
(b) the maximum amount of henefit estimated to be conferred on each tract or Sindy 


of land. 


B. Not more than thirty days nor less than ten days before the day of the hearing, the munici- 
pal clerk, his deputy or:the engineer shall mail the notice of the hearing on the provisional order 
to the owner of the tract or parcel of land being assessed the cost of the improvement at his last- 
known address. The name and address of the owner of each tract of land shall be obtained from the 
records of the county assessor or any other source the municipal clerk or engineer deems reliable. 
Proof of the mailing is to be made by affidavit of the municipal clerk, his deputy or the engineer, 
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which shall be filed in the office of the municipal clerk. Failure to mail any notice shall not invali- 
date any of the proceedings authorized in Sections 3-33-1 through 3-33-43 NMSA 1978. 

C. Notice of the hearing shall also be published once each week. for three consecutive weeks 
and the last publication shall be at least one week prior to the day of the hearing. Such service by 
publication shall ue verified by an affidavit of the publisher which is to be filed in the office of the 
aw noes clerk. 


History: 1953 Comp., § 14-32-5, enacted by Laws Notice held sufficient. — Where publication was 
1965, ch. 300. made in'each of three consecutive weeks, though not on 
Cross references. — For definition of "publish" or the same day of the week, and the last insertion of the 
"publication," see 3-1-2 NMSA 1978. notice was more than a week before the date set for the 
hearing, notice was sufficient. Feldhake v. City of Santa 

ANNOTATIONS , Fe, 1956-NMSG-079, 61 N.M. 348, 300 P.2d 934: 


Purpose of the notice is to.afford property owner op- Am. Jur. 2d, A. Aa “a and C.J.S, references. ee Power 
portunity to urge objections, but this is a right merely to of city under frecholder's charter as to special assess- 


‘ 0-06 ments, 35 A.L.R. 888. 
Pe PA aoa haan Rorir Ot SPAT eR 8, 63 C.J.S. Municipal Corporations § 1094. 


3-33-13. Improvement district; provisional order; protest; appeal to 
district court. | 


A. At the hearing of the governing body on the provisional order creating an improvement 
district, an interested person or owner of property to ae assessed for the 2 improvement may file a 
written protest or objection questioning the: 

(1) propriety and advisability of eee dcane the vr Tea 2a uae 

(2) estimated cost of the improvement; ) 

(3) manner of paying for the improvement; or 

(4) estimated maximum benefit to each individual tract or parcel of land. 

B. The governing body may recess the hearing from time to time so that all protestants may 
be heard. 

C. Within thirty days after the governing body has, by adoption of a resolution; 

' (1) concluded the hearing; 
(2). determined: 
(a) . the advisability of constructing the improvement; and 
(b) the type and character of the improvement; and 
(3) created the improvement district, a person who during the hearing filed a written pro- 
test with the governing body protesting the construction of the improvement may appeal the de- 
termination of the governing body pursuant to the provisions of Section 39-3-1.1 NMSA 1978. .. 

D. Where no person has filed a written protest during the hearing and all owners of property to be 
assessed, upon conclusion of the hearing, submit to the governing body written statements in favor of 
the creation of the improvement district for the types and character of improvements indicated in the 
provisional order, those owners shall be deemed to have waived their right to bring any action chal- 
lenging the validity of the proceedings or the amount of benefit to be derived from the improvements. 


History: 1953 Comp., § 14-32-6, enacted by Laws The 1991 amendment, effective April 4, 1991, in Sub- 
1965, ch. 300; 1991, ch. 199, § 9; 1998, ch. 55, § 8; 1999, section A, substituted "or" for "and" at the end of Para- 
ch, 265, § 8. graph (3) and "estimated maximum benefit to each" for 

Cross references, — For appeal of final decisions by "amount to be assessed against the" in Paragraph (4); 
agencies to district court, see 39-3-1.1 NMSA 1978, inserted "by adoption of a resolution" in the introductory 

For procedures governing administrative appeals to the phrase in Subsection C; substituted "adoption of the reso- 
district court, see Rule 1-074 NMRA. lution by" for "the determination of" in the next to last 

The 1999 amendment, effective July 1, 1999, substi- sentence; and added the final sentence. 
pal davon 39-3-1.1" for "Section 12-8A-1" in Para ANNOTATIONS 


The 1998 amendment, effective September 1, 1998, 


; ; Nature of statute. — Statut ibing time to set 
in the section heading, substituted "appeal to" for vaction Ls ab aa gt ictal eagle 


aside municipal determination on improvement program 
ys ; in Subsection A, substituted © ‘an interested person" was a statute of limitations rather than an appeal stat- 
or ‘any interested person"; rewrote Paragraph A(3); and ute granting a right of review. Oliver v. Board of Trustees, 


added the Subsection designation D, and in that Subsec- 1931-NMSC-025, 35 N.M. 477, 1 P2d 116 (decided under 
tion, substituted "those" for "such". prior law). alles 
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Review of city's determination of benefit. — Dis- of any:benefit is clear or unless there is evidence of fraud, 
trict court review under Subsection C is limited to a re- mistake, or discrimination that amounts to arbitrary con- 
view of the record made before the governing body, It lacks duct. Rowley v. Murray, 198'7-NMCA-139, 106 N,M. 676, 
jurisdiction to conduct a de novo hearing. Rowley v. Mur- 748 P.2d 973, cert. denied, 106 N.M. 627, 747 P.2d 922 (de- 
ray, 1987-NMCA-139, 106 N.M. 676, 748 P.2d 973, cert. cided under prior law). 
denied, 106 N.M. 627, 747 P.2d 922 (decided under. prior Am, Jur. 2d, A.L.R. and Cw.S. sow la, — 63 
law)., C.J.S. Municipal Corporations § 1097, 


A city's determination of benefit should be affirmed by 
the district court, unless it determines that the absence 


3-33-14. Improvement district; petition method; requirements; 
distribution of costs; notice of hearing. 


A Whenever the owners of sixty-six and two-thirds percent or more of the total assessed valu- 
ation of the property to be benefited, exclusive of any land owned by the United States or the state 
of New Mexico, petition in writing the governing body to create an improvement district and con- 
struct the improvement described in the petition, the governing body may: 

(1) create the improvement district; ; 

(2) select the type of material and method of construction to be used; and 

(3) proceed with the construction of the improvement as authorized in Section 3-33-18 
NMSA 1978 after complying with the requirements for a preliminary hearing required in this 
section. A governing body, board of county commissioners or local board of education may sign a 
petition seeking the improvement for any land under its control. The submission of separate peti- 
tions for any one improvement district within a six-month period shall be considered as a single 
petition. 

B. The governing body may: _ 

- (1). pay the cost of the improvement; 

(2) assess the cost of the improvement against the benefiting tracts or parcels of land; 
, (8) pay part of the cost of the improvement and. assess part of the cost of the improvement 
against the benefiting tracts or parcels of land; or 
(4) impose an improvement district. property tax pursuant to Section 3-33-14.1 NMSA 
1978, 

C,._ If any part or all of the cost of the improvement sought to be constructed as authorized 
in this section is to be assessed against the benefiting tracts or parcels of land or paid for by the 
imposition of an improvement district property tax, the governing body shall hold a preliminary 
hearing on the proposed improvement district and give notice of the preliminary hearing. 


History: 1953 Comp., § 14-32-7, enacted by Laws "Owner," scope and import of term in statutes relat- 
1965, ch. 300; 1991, ch. 199, § 10; 2001, ch. 312, § 4. ing to petition for public tnproyeniohts, 2 A.L.R. 789, 95 
The 2001 amendment, effective June 15, 2001, added A.L.R. 1085, 
Paragraph B(4); and inserted "or paid for by-the imposi- Qualification of owner of sdoperte kaeckeds by public 
tion of an improvement district property tax" in Subsec- improvement to act in making assessment, 2 A.L.R. 1207. 
tion C. Property interest as disqualifying one to participate 
The 1991 amendment, effective April 4,1991,in Sub- —_— in proceeding to establish public improvement, 11 A.L.R. 
section A, substituted "total assessed valuation of the 193. 
.property to be benefited" for "front-feet of any tracts or Validity or enforcement of assessment as affected by 
parcels of land" and deleted "which abuts on a street" fol- ——lack of or defects 1 in petition of property owners, 95 A.L.R. 
lowing "New Mexico" in the introductory paragraph and, 116. 
in Paragraph (3), substituted "3-33-18. NMSA 1978" for Property unit for purposes of assessment for street or 
"14-32-11 New Mexico Statutes Annotated, 1953 Compila- other local improvement as affected by owner's disregard 
tion" near the beginning and "for any one improvement of original lot lines or creation of new ones, 104 Ss L.R. 
district" for "on any one street" in the final sentence; sub- 1049. 
stituted "benefiting tracts or parcels" for "abutting tract Cotenancy as factor in determining eaerenéd ation of 
or parcel" in Paragraphs (2) and (3) in Subsection B; and property owners in petition for public improvement, 3 
substituted "tracts or parcels" for "tract or parcel" in Sub- A.L.R.2d 127. 
section C, 63 C.J.S, Municipal Corporations §§ 1094, 1102. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 70A 
Am, Jur. 2d Special or Local Assessments § 128 et seq. 
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3-33-14.1. Imposition of improvement district property tax; limitations. 


A. Ifin connection with the creation of the improvement district the governing body determines 
that it is in the best interest of the municipality to finance the district improvements by the imposi- 
tion of an improvement district property tax and the issuance of improvement district general ob- 
ligation bonds, the governing body shall enact an ordinance making the determination and provide 
in the ordinance the improvement district property tax rate to be imposed; the date, which may be a 
predetermined date or a date to be established in the future after completion of the improvements, 
of commencement of the tax; the amount of the bonds to be issued to finance the improvements; and 
any other matters the governing body deems necessary or appropriate. The governing body shall 
call an election within the improvement district for the purpose‘of authorizing the governing body 
to issue general obligation bonds, the proceeds of the sale of which shall be used for constructing 
the improvements for which the district was created and to impose improvement district property 
taxes on all taxable property within the district for the purpose of paying the principal, debt service 
and other expenses incidental to the issuance and sale of the bonds. The election shall be conducted 
as prescribed by the Local Election Act [Chapter 1, Article 22 NMSA 1978] and pursuant to the re- 
quirements of the property tax division of the taxation and revenue department. 

B, If at the election described in Subsection A of this section the property tax imposition and 
the issuance of improvement district general obligation bonds are approved by a majority of the 
voters voting on the issues, the governing body shall impose the tax at a rate sufficient to pay the 
debt service on the bonds and retire them at maturity. 

C. Imposition and collection of the improvement district property tax authorized in this section 
shall be made at the same time and in the same manner as impositions and collections of property 
taxes for use by municipalities and counties are made. 

D. Bonds issued by the governing body for payment of the specified improvement district im- 
provements shall be sold at a price that does not result in a net effective interest rate exceeding 
the maximum net effective interest rate permitted by the Public Securities Act [6-14-1 through 
6-14-3 NMSA 1978]. The bonds may be sold at public or private sale and may be in denominations 
that the governing body determines. 

E. The form and terms of the bonds, including a final maturity of thirty years and provisions 
for their payment and redemption, shall be as determined by the governing body. The bonds shall 
be executed in the name of and on behalf of the improvement district by the mayor and clerk of 

‘the municipality. The bonds may be executed and sealed in accordance with the provisions of the 
Uniform Facsimile Signature of Public Officials Act [6-9-1 through 6-9-6 NMSA 1978]. . 

F. To provide for the payment of the interest and principal of the bonds issued and sold pursu- 
ant to this section, the governing body shall annually impose a property tax on all taxable prop- 
erty in the district in an amount sufficient to produce a sum equal to the principal and interest, on 
all bonds as they mature. 

G. The bonds authorized in this section are general obligation bonds of the district, and the 
full faith and credit of the district are pledged to the payment of the bonds. The proceeds obtained 
from the issuance of the bonds shall not be diverted or expended for any purposes other than those 
provided in Chapter 3, Article 33 NMSA 1978. 

H, All bonds issued by an improvement district shall be fully negotiable and constitute ne- 
gotiable instruments within the meaning of and for all the purposes of the Uniform Commercial 
Code [Chapter 55 NMSA 1978]. If lost or completely destroyed, any bond may be reissued in the 
form and tenor of the lost or destroyed bond upon the owner furnishing to the satisfaction of the 
governing body: 

(1) proof of ownership; 

(2) proof of loss or destruction; 

(3) asurety bond in twice the face amount of the bond and coupons; and 

(4) payment of the cost of preparing and issuing the new bond and coupons. 

I. The governing body may in any proceeding authorizing improvement district bonds provide 
for the initial issuance of one or more bonds aggregating the amount of the entire issue or may 
make provision for installment payments of the principal amount of any bond as it may consider 
desirable. 
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3-33-15 IMPROVEMENT DISTRICTS ' 3-33-15 


J. The governing body may issue bonds to be denominated refunding’ bonds, for the purpose of 
refunding any of the general obligation bonded indebtedness of the improvement district. When- 
ever the governing body deems it expedient to issue refunding bonds, it shall adopt an ordinance 
setting out the facts making the issuance of the refunding bonds necessary or advisable, the de- 
termination of the necessity or advisability by the governing body and the amount of refunding 
' bonds that the governing body deems necessary and advisable to issue. The ordinance shall fix 
the form of the bonds; the rate or rates of interest of the bonds, but the net effective interest rate 
of the bonds shall not exceed the maximum net effective interest rate permitted by the Public 
Securities Act; the date of the refunding. bonds; the denominations of the refunding bonds; the 
maturity dates; and the place or places of payment within or without the state of both principal 
and interest. Refunding bonds when issued, except for bonds issued in book entry or similar form 
without the delivery of physical securities, shall be negotiable in form and shall bear the signature 
or the facsimile signature of the mayor and clerk of the municipality. All refunding bonds may be 
exchanged dollar for dollar for the bonds to be refunded or they may be sold as directed by the gov- 
erning body, and the proceeds of the sale shall be applied only to the purpose for which the bonds 
were issued and the payment of any incidental expenses. 

K. The principal amount of improvement district general obligation bonds that may be issued 
by the governing body for any improvement district shall not exceed twenty-five percent of the fi- 
nal estimated value of properties in the district after completion ofthe projects to be financed with 
the improvement district general obligation bonds and after development of the properties in the 
improvement district.in accordance with their planned use, as determined by the governing body 
with the assistance of the engineer and other qualified professionals. 

L. In connection with an improvement district project to be financed with the proceeds of im- 
provement district general obligation bonds issued pursuant to this section, a property owner 
subject to the improvement district property tax or the governing body may enter into contracts to 
design, engineer, finance, construct or acquire a project with contractors and professionals, on such 
terms.and with such persons as a property. owner subject to the improvement district property tax 
or the governing body determines to be appropriate, without following the procedures or meeting 
the requirements of the Procurement Code [13-1-28 through 13-1-199 NMSA 197 a: or the require- 
ments of Sections 6-15-1 through 6-15-22 NMSA 1978. 


History: Laws 2001, ch. 312, § 5; 2019, ch. 212, § 186. taxation and revenue department; in Subsection A, after 

The 2019 amendment, effective April 3, 2019, pro- "issuance and sale of the bonds. The", deleted "ordinance 
vided that an election for the purpose of authorizing the shall also include procedures for the conduct of the elec- 
governing body to issue general obligation bonds shall be tion based upon the size of the improvement district and 
conducted pursuant to the Local Election Act and pursu- the number of voters entitled to vote" and added the re- 
ant to the requirements of the property tax division of the mainder of the subsection. 


3-33-15. Improvement district; notice of preliminary hearing. 


A. .The notice of the preliminary hearing required in Section 3-33-14 NMSA 1978 shall contain: 

(1) the time and place when the governing body will hold a preliminary hearing on the 
proposed improvement; 

(2) the estimated cost of the improvement; 

(3) the boundary of the improvement district; 

(4) the route of the improvement by streets or location of the improvements; 

(5) the location of the proposed improvement; 

(6) a description of each property to be assessed or against which an improvement district 
property tax is to be imposed; 

(7) the estimated amount of the assessment against or improvement district property tax 
to be imposed upon each tract or parcel of land;.and 

(8) the amount of the cost to be assumed by the municipality, if any. 

B. Ifthe owners are found within the county, the notices shall be personally served on them at 
least thirty days prior to the day of the hearing. The notice shall also be published in a newspaper 
published in the municipality once each week for four successive weeks. The last, publication shall 
be at least three days before the day of the preliminary hearing. 
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History: 1953 Comp., § 14-32-8, enacted by Laws 
1965, ch. 300; 1991, ch, 199, § 11; 2001, ch. 312, § 6. 

Cross references. — For definition of "publish" or 
"publication," see 3-1-2 NMSA 1978, 

The 2001 amendment, effective June 15, 2001, sub- 


stituted "estimated cost" for "estimate-cost" in Subsection . 


A(2); added’ the language following "assessed" in Subsec- 
tion A(6); and inserted "or improvement district property 
tax to be imposed. upon" in Subsection)A(7). 


MUNICIPALITIES 


8-33-17 


' The 1991 amendment, effective April 4, 1991, in Sub- 
section A, substituted. "3-33-14 NMSA 1978" for "14-32-7 
New Mexico Statutes Annotated, 1953 Compilation" in 
the introductory phrase, added “or location of the im- 
provements" at the end of Paragraph (4), and substituted 
"location" for "places of commencement and end" in Para- 
graph (5). 


3-33-16. Improvement district; Srebimeadey hearing; protest; action of 
the governing body; appeal to district court. — 


A. At the preliminary hearing of the governing body on the question of creating an improvement 
district as authorized in Section 3-33-14 NMSA 1978, an owner of a tract or parcel of land’to be as- 
sessed or upon which it is proposed to impose an improvement district property tax may contest: 


(1) the proposed assessment or improvement district property tax; ' 


s | 


(2) the regularity of the proceedings relating to the sear eenah 


(83) the benefits of the improvement; or 
(4) any other matter relating to the improvement district. 

B. The governing body shall not assess the tract or parcel of land an amount greater than the 
actual benefit to the tract or parcel of land by reason of the enhanced value of the tract or’parcel of 
land as a result of the improvement as ascertained at the hearing. The governing body may allow 
a fair price, based on its current value, as a set-off against any assessment against a tract or ‘parcel 
of land if the owner has improved the tract or parcel of land i in such a manner that the i improve- 


ment may be made part of the proposed improvement. 


C. At the hearing, the governing body may: 


(1) correct a mistake or irregularity in any proceeding relating to the sinibraveniant: 
(2) correct an assessment made against or an ss gS ay district Pe ren tax Hn posed 


upon any tract or parcel of land; 


(3) in case of any invalidity, reassess the cost of the improvement against a benefiting t tract 


or parcel of land; or 
(4) recess the hearing. 


D. An owner of a tract or parcel of land assessed or upon which it is proposed to impose an 
improvement district property tax, whether he appeared at the hearing or not, may commence an 
appeal in district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 14-32-9, enacted by Laws 
1965, ch. 300; 1991, ch. 199, § 12; 1998, ch. 55, § 9; 1999, 
ch. 265, § 9; 2001, ch, 312, § 7. 

Cross references: — For appeal of final decisions by 
agencies to district court, see 39-3-1.1 NMSA 1978. 

For procedures governing administrative appeals to the 
district court, see Rule 1-074 NMRA, 

The 2001 amendment, effective June 15, 2001, in- 
serted "or upon which it is proposed to impose an improve- 
ment district property tax" in Subsections A and D; added 


"or improvement district property tax" to Subsection A(1);.. 


and inserted "or an improvement district property tax im- 
posed upon" in Subsection C(2). 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12-8A-1" in Subsec- 
tion D, 


The 1998 amendment, effective September. 1, 1998, in 
the section heading, substituted "appeal to" for "action in"; 
in Subsection A, substituted "an owner" for "any owner"; 
in Subsection B, substituted "current" for "present"; in 
Paragraph C(1), substituted "a" for "any"; in Paragraph 
C(3), substituted "or" for Nand" in Paragraph C(4), deleted 


"from time to time" following "hearing"; and rewrote Sub- 


section D, 

The 1991 amendment, effective April 4, 1991, in Sub- 
section A, substituted "3-33-14 NMSA 1978" for "14-32-7 
of the New Mexico Statutes Annotated, 1953 Compilation" 
in the introductory paragraph and "or" for "and" at the 
end Paragraph (3); substituted "a benefiting" for "an abut- 
ting" in Paragraph (3)'in Subsection C; in Subsection D, 
substituted "are perpetually barred" for "is barred" in the 
second sentence and added the final sentence. 


3-33-17. Improvement district; municipalities under 25,000; levy ° 
and collection of assessments prior to commencing 
improvement; special fund; misuse; penalty. | 


A. Whenever the governing body of a dons Sf. having a population of less than twenty-five 


thousand persons: 
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_. (1). elects to order the construction of a street as authorized in Sections 3-33-1 through 3- 

33-48 NMSA 1978; 

(2). uses municipally ovned or leased equipment to construct the street; and 

(3) determines what portion of the estimated cost of the construction shall be paid by tract 
or parcel of land benefited or to be benefited by the construction, the assessment may be levied and 
the installments collected prior to the commencement of work and as work progresses according to 
the terms of payment fixed by, the governing body. 

B. The construction shall commence within sixty days after the payment of the first install- 
ment of the assessment’and be diligently prosecuted so that the construction is completed within 
one year from the date of commencement. At the end of the one year period, any tract or parcel 
of land that has not received the benefits provided by this section shall be released of any lien 
assessed against the tract or parcel of land by reason of this section and all assessment money 
collected from each owner of a tract or ledapin of land so assessed and not benefited shall be re- 
turned. 
ra. ~All atentcae money collected Panirs this: section shall be held by the municipal treasurer 
in a special account as a separate fund and used only for constructing the improvement, includ- 
ing the purchasing or leasing of necessary equipment. The use of the special fund for any purpose 
other than that required under this section by any public official; treasurer or member of the gov- 
erning body is prohibited and is a felony punishable by a fine not exceeding one thousand dollars 
($1,000) or by imprisonment in the penitentiary for not more than two years or by both fine and 
ee in the discretion of the court. 


History: 1953 Comp., § 14-82-10, enacted by Laws 
1965, ch. 300; 1971, ch. Pt : 1, 


3-33-18. Improvement district; advertising for tee Saget ta may 
do work; contribution by governmental agency. 


A. Ifa continuous area proposed to be improved on any one street exceeds five hundred feet 
in length, the governing body, before using municipal equipment and employees to construct the 
improvement, shall advertise for bids for the construction of the improvement and award'the con- 
tract for the construction of the improvement to the lowest responsible bidder; provided, however, 
a municipality may construct the pola aie using the same specifications upon which bids 
were requested if: 

(1) the municipality can guarantee to construct the improvement for an amount less than 
the lowest bid amount and not assess the benefiting tracts or fas hees of land an amount in excess 
of the lowest responsible bid if'a bid is received; or 

(2) the municipality receives no bids for the construction of the improvement. 

B. A municipality using municipally owned or leased equipment and municipal employees in 
constructing an improvement may cooperate with another governmental agency which, contrib- 
utes money, labor or a portion of the cost of materials towards completion of the improvement. 


‘History: 1953 Comp., § 14-32-11, anusted by Laws public works or construction contract. with state or its 
1965, ch. 300; subdivision, 56 A.L.R.4th 1042. 
ANNOT ATI ON S. . 63.C.J.S. Municipal Corporations §§ 1150, 1157. 


Am. Jur. 2d, A.L.R. and C,J.S, references. — Con- 
struction and effect of "changed conditions". clause in 


3-33-19. Notice of bid; acceptance of bid. 


A. After the governing body creates an improvement district, the governing biBay 1 may proceed 
as authorized in Section 3-33-17 or 3-33-18 NMSA 1978, or call for sealed bids on the proposed 
improvement. The notice of the call for bids shall be made in accordance with the provisions of Sec- 
tion 13-1-11 NMSA 1978 [repealed]. 
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3-33-20 


MUNICIPALITIES 


3-33-21 


B. After advertising for bids, the municipality may make minor alterations or changes in the 
plans and specifications to correct errors or omissions in the original plans and specifications. 
C. The governing body shall award the contract to the lowest responsible bidder unless the 


governing body: 


(1) elects to construct the MBIA as authorized in Section 3-33- 17 or 3-33-18 NMSA 


1978; or 


(2) rejects all bids sélbiniitted for the construction of the improvement. Such bids shall be 


rejected in the following manner: 


(a) if less than three bids are received, the purchase may be made nr RRS bids at the 


best documented obtainable price; or 


(b)- if three or more bids are received, the municipality may reject any or all bids but 


shall readvertise and accept new bids; and 


(c) ‘if no new bids are received or if all new bids are rajpotets the rejection shall’ be 
accompanied by a written statement of the governing body declaring the reasons for such rejec- 
tion and the municipality may then purchase the required items on the open market at the best 


documented price. 


History: 1953 Comp., § 14-32-12, enacted by Laws 
1965, ch. 300; 1977, ch. 325, § 5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. Laws 
1984, ch. 65, § 175 repealed 13-1-11 NMSA 1978, effective 
November 1, 1984. For present provisions relating to no- 
tice of invitation for sealed bids, see 18-1-104 NMSA 1978. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S, references. — Exten- 
sion of time for completion of improvement, municipality's 
right to exact of contractor’ additional consideration as 
condition of, 71 A.L.R. 904. 

Construction of paving contractor's contract in respect 
of contractor's obligation as to repairs, 72 A.L.R. 644. 


Invalid or unenforceable contract, right of contractor to 


return in specie of consideration received by political sub- 


division, or to declaration of trust in respect of, or right to 
assert claim upon, property into which consideration has 
been converted, 93 A.L.R. 441. 

Mandatory or permissive character of legialatiias in re- 
lation to payment for services rendered to public by con- 
tractor, 103 A.L.R. 818. 

Public contracts: authority of state or its subdivision to 
reject all bids, 52 A.L.R.4th 186. 

Low bidder's monetary relief against state or local 
agency for nonaward of contract, 65'A.L.R.4th 93. 

Authority of state, municipality, or other governmental 


“entity to accept late bids for public works contracts, 49 


A.L.R.5th 747. 


3- 33-20. Improvement district; assessment of railroad property. 


The governing body may assess the property of any railroad or street railroad which occupies or 
abuts any street the whole cost of the improvement between or under the rails or tracks and two feet 
on each side of the rail or track of the railroad or street railroad. The assessment shall be levied as 
other assessments are levied and shall constitute a lien coequal with the lien of other taxes and prior 
and superior to all other liens, claims and titles, and which may be enforced by sale of the railroad or 


street railroad property or by suit against the owner of the railroad or street railroad. 


History: 1953 Comp., § 14-32-13, enacted by Laws 
1965, ch. 300. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S, references, — Liabil- 
ity of street railway which paves or is liable for paving 
occupied portion of street to assessment for improvement 
of remainder, 10 A.L.R. 164. 

Liability of railroad which paves or is liable for paving 
occupied portion of street to assessment for improvement 
of remainder, 29 A.L.R. 679. 


Right of way of railroad as liable for local improve- 
ments, 37 A.L.R. 219, 82 A.L.R. 425. 

Public service commission's power as to paving of street 
by street railway company, 39 A.L.R. 1538. 

Railroad property, excessiveness or unfairness of as- 
sessment on, for highway improvement, 48 A.L.R, 497... 

Assessment for street or local improvement of right of way 
other than that of railroad or street railway, 58 A.L.R. 127. 

Railroad grade crossing, elimination of, as a local im- 
provement for which property specially benefited may be 
assessed, 111 A.L.R. 1222. 


3-33-21. Improvement district; assessment roll; notice of assessment 


hearing. 


A. After the contract has been awarded and the governing body determines the total cost of 
the improvement to the municipality, the governing body shall determine what portion of the total 
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cost of the improvement shall be assessed against the benefited tract or parcel of land. The as- 
sessment, including the cost of the improvement at an intersection, shall not exceed the estimated 
benefit to the tract or parcel of land assessed. 
B. With the engineer, the governing body shall prepare and cause to be filed in the office of the 
municipal clerk an assessment roll containing, among other things: 
(1) the name of the last-known owner of the tract or parcel of land to be aagessed or if his 
name is unknown, state "unknown"; 
(2) a description of the trkct or parcel of land to be assessed; and 
(3) the amount of the assessment against each tract or parcel of land. 
C. After the filing of the assessment roll; the governing body shall, by resolution, set a time 
and place for the assessment hearing when an owner may object to the amount of the assessment. 
D.. Not more than thirty days nor less than ten days before the day of the hearing, the municipal 
clerk, his deputy or the engineer shall mail the notice of the hearing on the assessment roll to the 
owner of the tract or parcel of land being assessed the cost of the improvement at his last known 
address. The name and address of the owner of each tract of land shall be obtained from the records 
of the county assessor or any other source the municipal clerk or engineer deems reliable. Proof of 
the mailing is to. be made by affidavit of the municipal clerk, his deputy, or the engineer, which shall 
be filed in the office of the municipal clerk. Failure to mail any notice shall not invalidate any of the 
proceedings authorized in Sections 3-33-1 through 3-33-43 NMSA 1978. The notice of the hearing 
shall also be published once each week for three consecutive weeks and the last publication shall be 
at least one week prior to the day of the hearing. Such service by publication shall be verified by an 
affidavit of the publisher which is to be filed in the office of the municipal clerk. 


History: 1958 Comp., § 14-82-14, enacted by Laws Contingency upon which the*award:of a contract for a 

1965, ch. 300. related improvement is dependent as affecting validity of 
assessment, 29 A.L.R, 832, 

ANNOTATIONS Exemption of charitable organization from special as- 


sessments, 34 A.L.R. 687, 62 A.L.R. 328, 108 A.L.R, 284. 
Y.M.C.A.’ or Y.W.C.A. as exempt from special assess- 
ments, 34 A.L.R. 1078, 81 A.L.R. 1453. 


Theory upon which municipal special assess- 
ments may be levied:is that the property charged re- 
ceives a corresponding physical, material and substantial , : 
benefit from the improvements; that the property as- De minimis non curat lex as applied to special assess- 
sessed will be enhanced in value to the extent of the bur- ments, 44 A.L,R. 187. 
den imposed. Waltom v. City of Portales, 1938-NMSC-022, Assessments for improvements by frontefoat rule, 56 
42 N.M. 433, 81 P.2d 58. ALR.941, 

This section strictly limits any Lepr! asthe Assessment of right of way other than that of railroad 

"estimated: benefit to the tract or parcel of land assessed." or street railway, 58 ALR. 127. . ; 
Bowdich v. City of Albuquerque, 1966-NMSC-133, 76 N.M. Necessity that additional assessment in proceeding for 
511. 416 P.2d 523. local improvement precedes incurring liability in excess of 


Use of front-foot rule held valid. — Assessment for original assessment, 63 A.L.R. 1179. ; 
street improvement made upon front-foot rule, in confor- Waiver of compensation for taking or damaging prop- 
mity with statute, was valid and not subject to objection erty in construction of improvements by failure to claim it 
that it was assessed in excess of benefits. Ellis v. New Mex- in special assessment proceedings, 64 A.L.R. 764. 
ico Constr. Co., 1921-NMSC-068, 27 N.M. 312, 201 P, 487. Cemetery property and cemetery lots as subject to as- 
Arbitrary use of front-foot rule is prohibited. — sessment for public improvement, in absence of express 
Where no effort is made to determine benefits beyond di- exemption, 71 A.L.R. 322. 
vision of the cost on a front-foot basis, without any consid- Eligibility of public officer or employ ee to appointment 
eration being given to whether a given tract is benefitted as member of body to lay assessments for public improve- 
and how much, the assessment is invalid. Teutsch v. City ment, 71 A.L.R, 540. : 
of Santa Fe, 1966-NMSC-018, 75 N.M. 717, 410 P.2d 742. Ad valorem tax for highway purposes without attempt 
Fees included in assessment. — Engineers' and at- to apportion on basis of benefits, eet A.L.R, 1108. ptRe 
torneys' fees are properly chargeable asa part of the costs Traffic, character and extent of, as affecting Nability 
of a paving improvement, and, as such are properly in- of abutting property to assessment for ‘street paving, 73 
cluded in a local assessment against owners. Massengill A.L.R. 1295. 
v, City of Clovis, 1928-NMSC-047, 33 N.M. 519, 270 P. 886. Classification as regards counties or other political divi- 
Property vives pri may present Patmeatcr apprais- sions permissible in statute imposing cost of construction 
ers to ensure that the city does not assess them for more or maintenance of highways upon property specially ben- 


than the amount that their property has been benefited. efited, 77 A.L.R. 1285. 


B C ‘Alb 1966-NMSC-133, 76N.M. Homestéad as subject to assessment for local improve- 
51L ae P me sae aig ments, 79 A.L.R. 712. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 770A Acceptance by municipality of street improvement as 
Am. Jur, 2d Special or Local Assessments §§ 145 to 168. binding on property-owners as regards contractor's per- 


Condition of dedication that remaining property shall formance of his obligations, 79 A.L.R. 1107, 
not be subject to assessment for improvement, 16 A.L.R. Establishment of grade as jurisdictional requisite of im- 
499. 37 A.L.R. 1357. provement of street at expense of property benefited, 79 


AVL.R. 1317. 
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Lump sum assessment for public improvements against Unimproved strip or area separating property from im- 
property owned by cotenants in undivided shares, 80 proved portion of street as affecting assessability of prop- 
A.L.R, 862. erty for street improvements, 166 A.L.R. 1083. 

Public property as subject to special assessment for im- Agreement by property owners or occupants to pay costs 
provement, 90 A.L.R. 1137, of improvement, validity and effect of, 167 A.L.R. 1030. 

Diversion of traffic into business district by opening Constitutional or statutory exemption of religious body 
new route as special benefit, 96 A.L.R. 1380. from taxation as exempting it from special assessments, 

Anticipating payment of special improvement assess- 168 A.L.R.1222. 
ment or deferred installments thereof, 96 A.L.R, 1475. Municipality: or other governmental unit, power to 

Refund of assessment for public improvement, who as make contract or covenant exempting or releasing prop- 
between grantor and grantee, immediate or remote, is en- erty from special assessment, 47 A.L.R.2d 1185. 
titled to, 105 A.L.R. 698, + Exemption from taxation of property of agricultural fair 

Undivided tract, enforceability against, of special as- society or association, 89 A.L.R.2d 1104, 
sessment levied against part of it at,one rate and part at Public school property, exemption from assessments for 
another, 112 A.L.R. 78. local improvements, 15 A.L.R.3d 847. 

Alteration or re-location of street or highway as wadoitts Exemption of parsonage or residence of minister, priest, 
tinuance of parts not included, 158 A.L.R. 543. rabbi or other church personnel, 55 A.L.R.3d 356. 


63 C.J.S. Municipal Corporations §§ 1292, 1406, | 


3-33-22. Improvement district; filing of ébjevtionse assessment hearing; 
action of the governing body; appeal to district court. 


A... Not later than three days before the date of the hearing on the assessment roll, an owner 
of a tract or parcel of land that is listed on the assessment roll may file his specific objections in 
writing with the municipal clerk. Unless presented as required 1 in this section, an objection to the 
regularity, validity and correctness of: 

(1) the proceedings; 

(2). the assessment roll; 

(3) each assessment contained on the assessment roll; or 

(4) the amount of the assessment levied against each tract or parcel of land, is deemed 
waived. 

B. At the hearing, the governing body shall hear all objections that have been filed as provided 
in this section and may recess the hearing and, by resolution, revise, correct, confirm or set aside 
an assessment and order another assessment be made de novo. 

C. The governing body by ordinance shall, by reference to the assessment roll as so modified, 
if modified, and as confirmed by the resolution, levy the assessments contained in the assessment 
roll, The assessments may be levied in stages if preliminary liens are established pursuant to Sec- 
tion 3-33-11 NMSA 1978. The decision, resolution and ordinance of the governing body is: 

(1) a final determination of the regularity, validity and correctness of: 

(a) the proceedings; 

(b) the assessment roll; 

(c) each assessment contained on the assessment roll; and 

(d) the amount of the assessment levied against each tract or parcel of land; and 
(2) conclusive upon the owners of the tract or parcel of land assessed. 

D, An owner who has filed an objection as provided in this section may commence an appeal in 
district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 14-32-15, enacted by, Laws following "hearing", substituted "an" for "any"; in Sub- 
1965, ch, 300; 1967, ch. 146, § 7;,1991, ch. 199, § 13; section C, substituted "the" for "such? twice; and rewrote 
1998, ch. 55, § 105 1999, ch. 265, $10. Subsection D. 

Cross references. — For appeal of final decisions by The 1991 amendment, effective April 4, 1991, substi- 
agencies to district court, see 39-3-1.1 NMSA 1978. tuted "section" for "paragraph" in the second sentence in 

For exclusive procedure for appeal of reassessment, see Subsection A; added the second sentence in Subsection C; 
8-33-37 NMSA 1978. in Subsection D, inserted "of the title and general sum- 

For procedures governing administrative appeals to the mary of the ordinance" in the first sentence and substi- 
district court, see Rule 1-074 NMRA. tuted "or" for "and" at the end of Paragraph (3); and made 

The 1999 amendment, effective July 1, 1999, substi- minor stylistic changes in Subsections B and 'D. 
es Section 39-3-1,1" for Section 12- 8A- 1" in Subsec ANNOTATIONS 

The 1998 amendment, effective September 1, 1998, A 2d, A.L.R. and C.J.S. references. — Loss 


in Subsection A, substituted "an" for "any" twice, "that" 


; y ; : ; f right t test t 
for "which"; in Subsection B, deleted "from time to time" OF Bight te Con LEB ABRO RSTO It DrOconm eRe Cr sta aay 


sewer improvement by waiver or estoppel, 9 A.L.R. 634. 
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Constitutionality of statute or ordinance denying right 
of property owners to defeat proposed street improvement 
by protest, 52 A.L.R. 883. 

Failure of property owner to avail himself of remedy 
provided by statute or ordinance as precluding attack 
based on improper inclusion of property in or exclusion of 


IMPROVEMENT DISTRICTS 


3-33-23 


Prohibition to prevent levy of assessments, 115 A.L.R. 
20, 159 A.L.R. 627. 

Appeal, who is "adverse party" entitled to notice of, 148 
A.L.R. 196. 

Estoppel of state or local government in tax matters, 21 
A.L,.R.4th 573. 


property from assessment, 100 A. L.R. 1292. 


3-33-23. Improvement district; assessments; terms of payment; liens. 


A. The governing body may, by ordinance: 

(1) establish the time and terms of paying the assessment or installments on the assess- 
ment, including but not limited to any provision for differing optional time periods over which 
installments of assessments for the same district may be paid and, at the discretion of the govern- 
ing body, differing interest rates on such assessments that are payable over different time periods; 
provided that in the situation where the governing body provides for such optional time periods for 
payment of assessment installments, the ordinance shall set a limit on the time during which the 
affected property owner must select one of the specified options in writing and shall provide that 
failure to so select one of the options within the time limit conclusively establishes the selection of 
a specific option designated in the ordinance; 

(2) set any rate or rates of interest upon deferred payments of the assessment or provide 
for setting, by resolution, of the rate or rates of interest upon deferred payments after sale of bonds 
or assignable certificates as provided in Section 3-33-24 NMSA 1978, which shall commence from 
the date of publication or posting of the ordinance levying the assessment; provided that the same 
interest rate shall be set for assessments that are payable over the same time period; and provided 
further that no rate or rates of interest in excess of twelve percent a year upon such deferred pay- 
ments of the assessment shall become effective unless the state board of finance or any successor 
thereof at any time approves a higher interest rate or rates in writing based upon the determina- 
tion of the state board of finance that the higher rate is reasonable under existing or anticipated 
bond market conditions, which approval shall be conclusive; 

(3) fix penalties to be charged for delinquent payment of an assessment; 

(4) establish procedures and standards for an adjustment of assessment in order to al- 
low transfer of a parcel free of an assessment lien, accomodate [accommodate] subdivision of an 
assessed parcel or accommodate property line corrections and adjustments without changing the 
original payment schedule, the priority or original amount of the assessment. Such an adjustment 
of assessment may allow the owner of the original tract of land to pay off any pro rata share of the 
assessment lien in advance of the schedule of payments. The procedures and standards may also 
provide for the method of assessment on the newly created parcels to vary from.the method of as- 
sessment used on the original tract; and 

(5) provide for the payment of any assessments levied pursuant to Chapter 3, Article 33 
NMSA 1978 from other funds received by any owner of a tract or parcel in an improvement district 
in a location also intended by the governing body for the stimulation of manufacturing, industrial, 
commercial or business development pursuant to Section 3-33-4.1. 

B. After the publication or posting of the ordinance levying an assessment as provided in Sec- 
tion 3-33-22 NMSA 1978, the assessment together with any interest or penalty accruing to the 
assessment is a lien upon the tract or parcel of land so assessed. Such a lien is coequal with the 
lien for general ad valorem taxes and the lien of other improvement districts and is superior to 
all other liens, claims and titles. Unmatured installments are not deemed to be within the terms 
of any general covenant or warranty. All purchasers, mortgagees or encumbrancers of a tract or 
parcel of land so assessed shall hold the tract or parcel of land subject to the lien so created unless 
the assessment lien is adjusted pursuant to this section. 

C. Within sixty days after the publication or posting of the ordinance ratifying an assessment 
roll and levying the assessments, the municipal clerk shall prepare, sign, attest with. the munici- 
pal seal and record in the office of the county clerk a claim of lien for any unpaid amount due and 
assessed against a tract or parcel of land. 
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D. Any tract or parcel so assessed shall not be relieved from the assessment or lien by the sale 
of the tract or parcel of land for general taxes or any other assessment, subject to the provisions of 
Section 3-33-30 NMSA 1978. The statute of limitations shall not begin to run against an assess- 
ment until after the last installment of the assessment becomes due. 

E. The fact that an improvement is omitted for any benefited tract or saint of land ded not 
invalidate a lien or assessment made against any other tract or parcel of land. 


History: 1953 Comp.,§ 14-32-16, enacted by Laws 
1965, ch. 300; 1979, ch. 108, § 1; 1981, ch. 44, § 3; 1991, 
ch. 199, § 14. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references,'— For municipal liens, see 3-36-1 
NMSA 1978 et seq. 

For property tax lien, see 7-38-48 NMSA 1978. 

For proof of publication, see 14-11-4 to 14-11-6 ne 
1978. 

For statute of limitations, see 37-1-4 NMSA 1978. 

The 1991 amendment, effective April 4, 1991, deleted 


"foreclosure" following “liens” in the catchline; inserted 


"or posting” following "publication" in two’ places; in Sub- 
section A, inserted "or provide for setting, by resolution, 
of the rate or rates of interest upon deferred payments 
after sale of bonds or assignable certificates as provided 
in Section 3-33-24 NMSA 1978" and substituted "levying" 
for "ratifying" near the beginning of Subsection A(2) and 
added Subsections A(4) and A(5); in Subsection B, substi- 
tuted "levying an assessment" for “ratifying an assess- 
ment levied" inthe first sentence and added "unless the 
assessment lien is adjusted pursuant to this section" at 
the end of the final sentence; inserted "and levying the 
assessments" in Subsection C; deleted former Subsection 
EH, pertaining to foreclosure; substituted "for any benefited 
tract", for."in front. of any tract" in, Subsection F; desig- 
nated former Subsection F as Subsection E; and made mi- 
nor stylistic changes throughout this section. 


ANNOTATIONS © 


Theory upon which municipal special assess- 
ments may be levied is that the property. charged -re- 
ceives a corresponding physical, material and substantial 
benefit from the improvement, and the property assessed 


will be. enhanced in value to the extent of the burden:im- . 
posed, Waltom v.-City of Portales, 1938-NMSC-022, 42 


N.M, 483, 81 P.2d 58, 

Power of municipality extends to making pro- 
vision for payment of such assessments and deferred 
payment interest rates, Munro v, City of Albuquerque, 
1943-NMSC-050, 48 N.M. 306, 150 P.2d 733. 

Nature of assessments. 
ments are quasi-taxes laid to enable the discharge of some 
of the functions of government, and the power to impose 
them is related to the taxing power. Waltom v. City of Por- 
tales, 1938-NMSC-022, 42 N.M. 438, 81 P.2d 58. 

Liability for. payment was in rem. — A legislative 
intent that the only liability for payment of bonds was in 
rem and not in personam was indicated. Munro v. City of 
Albuquerque, 1943-NMSC-050, 48 N.M. 306, 150 P.2d 733. 

Priority of liens, — The legislature may provide that 
the lien of taxes obtained by special assessments shall be 
paramount to all prior liens created by contract, although 
statute was enacted subsequent’ to the lien by contract. 
City of Albuquerque v. City Elec. Co., 1927-NMSC-036, 32 
N.M. 401, 258 P. 574. 

Priority of existing liens. — Prior existing assess- 
ment liens which have been duly filed or recorded are su- 
perior to future liens for local improvement assessments. 
City of Albuquerque v. Middle Rio Grande Conservancy 
Dist., 1941-NMSC-021, 45 N.M. 318, 115 P.2d 66. 


Municipal special assess-: 


Security interest. — A security interest in property 
held by the small business administration was not sub- 
ordinate to a special assessment which was not a tax due 
on the property, and which, under New Mexico law was on 
the same plane as a lien for general taxes. United States v. 


City of Albuquerque, 465 F.2d 776 (10th Cir, 1972). 


Statutes elevating special assessment liens to 
parity with liens for general taxes did not violate con- 
stitutional provision against enactment of special or local 
laws, nor the constitutional provision against the release, 
exchange or diminution of any obligation or liability owed 
by any person or corporation to the state or a municipal 
corporation, except by payment or by a proper judicial 
proceeding. Waltom.v. City of Portales, 1938-NMSC-022, 
42 N.M. 438, 81 P.2d 58., 

Four-year statute of limizations applies and runs 
against special assessments for street paving obliga- 
tions, since such assessments are not levied for govern- 
mental purposes and are not "taxes." Altman uv. Kilburn, 
1941-NMSC-023, 45 N.M. 453, 116 P.2d 812. 

Voluntary payment of part of assessment, pay- 
able in installments, was not of itself sufficient to es- 
top one from defense of confiscation in suit to foreclose 
lien for unpaid installment. City of Clovis v, Scheurich, 
1929-NMSC-022, 34 N.M. 227, 279 P. 876. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 70A 
Am, Jur, 2d Special or Local Assessments §§ 178 to 222. 

Priority as between tax lien and lien of special assess- 
ment, 5 A.L.R. 1801, 65 A.L.R. 1879, 99 A.L.R.1478. 

Validity of promise based on invalid paving assessment, 
20 A.L.R, 13826. 

Liability of municipality because of its inability, refusal, 
or failure to collect cost of improvements from property 
primarily liable, 38 A.L.R. 1271,51 A.L.R. 973, 172 A.L.R. 
1030, 

Inclusion in assessment of amount to cover delinquen- 
cies as contrary to constitutional guaranties, 40 AL. R. 
1352, 42 A.L.R. 1185. 

Constitutionality of statute extinguishing or impairing 
lien of special assessments on sale of property for taxes, 
53 A.L.R. 1140, 

Transfer or assignment of municipality's right to en- 
force-assessment or lien for local improvements, 55 A.L.Ri 


_ 667, 
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General funds or credit of municipality, statute which 
provides for use of, in event of default or delay in‘payment 
of, or inability to collect, or insufficiency of, special assess- 
ments for local improvements, 70 A.L.R. 176, 135 A.L.R. 
1287. 

Unpaid public improvement assessment as breach of 
covenant or defect in vendor's title, 72 A.L.R. 302. 

Judicial sale, assessment for local improvements as 
taxes within statute providing for payment oF taxes out Bt 


‘proceeds, 73 A.L.R. 1227. 


Judgment in action or proceeding invdlsdind an Scat 
ment of an assessment for a public improvement as res 
judicata as regards other installments of assessment, 74 
A.L.R. 880. 

Constitutionality of statute giving priority to lien for 
public improvements over pre-existing contractual lien, 
78 A.L.R. 518, 
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Liquidation of indebtedness incident. to abandoned 
project: cost of which, if made, would have been assessed 
against property benefited, 82 A.L.R. 559. 


Validity and effect of agreement by property owner to © 


pay assessment, 86 A.L:R. 779,127 A.L.R. 551,167 A.L.R. 
1030, 

“Reimbursement by owner, ‘character of action or pro- 
ceeding in which purchaser at invalid sale for local im: 
provemient assessment may secure, and provisions of de- 
cree or judgment as to relief, 86 A.L.R. 1208. 

’ Public property, manner of enforcing special assess- 
ments-against, 95 A.L-R: 689, 150 A.L.R. 1394. 

Power and duty to include in a periodical special assess- 
ment the amount of a deficiency for a previous period re- 
sulting from delinquent assessments which may eventu- 
ally be paid, 96 A.L.R. 1275. 

Anticipating payment of tax or apedial improvement 
assessment or deferred installments thereof, right of tax- 
payer, 96 A.L.R. 1475. 

‘Constitutionality, construction, and application’ of stat- 
ute permitting release of part of property subject to liens 
or special assessments, 100 A.L.R, 418. 


Specific performance of parol contract to convey realty, — 


payment of assessments as part performance Pasious 
vendee to, 101 A.L.R. 1109. 


Constitutionality of statute. providing for relieving | 


property subject to assessment for improvements from all 
or part of such assessment, 105 A.L.R. 1169. 

Certificate or statement of treasurer or other public of- 
ficial regarding unpaid assessments against specific prop- 
erty, effect of, 107 A.L.R. 568, 21 A.L.R.2d 1273. 

Forfeiture or sale of land to state or political subdivision 
for nonpayment of taxes’ as suspending right to enforce 
special assessment or improvement lien, 113 A.L.R. 920. 

Installment plan of payment as affecting duration of 
lien of special assessment, 114 A.L.R. 399. 


IMPROVEMENT DISTRICTS 


8-33-24 


Right of one governmental unit, or officer thereof, to 
compensation for collecting or disbursing special assess- 
ments levied by or owed to another governmental unit, 
114 A.L.R. 1098. 

Relation back of title or interest embraced in escrow in- 
strument upon final delivery or performance of condition, 
as affecting liability for assessments, 117 A.L.R. 89. 

Right of holder of bond or other instrument represent- 
ing or based upon assessment for benefits-or improvement 
to purchase at tax sale or acquire tax title and hold same 
in his own right as against owner of land, 123 A.L.R. 398. 

Failure of property owner to make formal election to 
avail himself of privilege of paying taxes or special assess- 
ment in installments, 140 A.L.R. 1442. 

Tax sale as freeing property from possibility of further 
assessments for benefits to land, 11 A.L.R.2d 1133. 

Power to remit, release or compromise assessments for 
public improvements, 28 A.L.R.2d 1425, 

Contract or covenant exempting or releasing prop- 
erty from special assessment, power of municipality, 47 
A.L.R.2d 1185. 

Interest accruing during the construction of the pub- 
lic improvement and running until special assessments 
therefor become ‘due, power to include in special assess- 


+ ments, 58 A.L.R.2d 1348. 


Election of remedies, exclusiveness of method ron tribed 
by statute or ordinance for enforcement of special assess- 
ment for public improvement or service, 88 A.L.R.2d 1250. 

Superiority of special or local assessment lien over ear- 
lier private lien or mortgage, where statute creating such 
special lien is silent as to superiority, 91 A.L.R.2d 638. 

Duty as between life tenant and remainderman as re- 
spects payment of improvement assessments, 10 A.L.R.3d 
1309. 

63 C.J.S. Municipal Corporations §§ 1452, 1564, 1569, 
1570. 


3-33-24. Improvement district; authority to issue bonds or assignable 
certificates. 


A. To pay all or any part of the cost of the improvement, including those items set out in Sub- 
section C of Section 3-33-11 NMSA 1978, the governing body may proceed pursuant to the provi- 
sions of Section 3-33-14.1 NMSA 1978 or may issue in the name of the municipality bonds in such 
form as the governing body may determine or assignable certificates in an amount not exceeding 
the total cost of the improvement and maturing not more than twenty years from the date of issu- 
ance, If the bonds or assignable certificates recite that: 

(1) the proceedings relating to making the improvement and levying the assessments as 
provided in Section 3-33-22 NMSA 1978 or placing the preliminary lien as provided in Section 3- 
33-11 NMSA 1978 to pay for the improvement have been done in compliance with law; and 

(2) all prerequisites to the fixing of the assessment lien or placing the preliminary lien 
against the tract or parcel of land benefited by the improvement have been performed, such recital 
shall be conclusive evidence of the facts recited. 

‘B.: The assignable certificates shall: 

»6°(2)’ declare the liability of the owner of the tract or parcel of land so assessed or the liabil- 
ity of the tract or parcel of land so assessed for payment of the assessment, interest and penalties; 

. (2). fix the terms and_conditions of the certificates; and 

« (8) accurately describe the tract or parcel of land covered by the certificate. 

C. The bonds shall: bee . . 

(1). recite the terms and conditions for their issuance; 

' (2) be’ payable from money collected from the preliminary assessment lien authorized in 
Section 3-33-11 NMSA 1978 and, if so. payable, also payable from the proceeds of bonds payable 
from the final assessment lien authorized in Section 3-33-22 NMSA 1978; or 

(8) be payable from the money collected from the assessments authorized in Section 3- 
33-22 NMSA 1978; provided that if assessments are made payable over more than one period of 
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time as permitted by Section 3-33-23 NMSA 1978, specified portions of the bonds may be payable 
from money collected from those assessments payable over that period of time that generally cor- 
responds to the period of time over which such specified portions of the bonds are payable; and 
(4) bear a rate or rates of interest that shall not exceed the rate of interest on the deferred 
installments of the assessments or, if more than one rate of interest is specified for assessments as . 
permitted by Section 3-33-23 NMSA 1978, on that portion of the deferred installments of assess- 
ments from which that specified portion of the bonds may be payable. Payment of the bonds issued 
for the construction of a project described in Subsection A of Section 3-33-3 NMSA 1978 may be 
supplemented from gasoline tax money in the street improvement fund authorized by Section 3- 
34-1 NMSA 1978 on or before a'date not more than twelve months after the last deferred install- 
ment of an assessment is due from the owner of a tract or parcel of land so assessed. 
D. The bonds may be issued to the contractor in payment for the construction of the i improve- 
ment or may be issued and sold: 
(1) in payment of the municipality's proportion of the cost of the improvement; 
(2). in payment of the proportionate cost if the improvement is done in cooperation wand 
another governmental agency; 
(3) in payment of the construction of the Peta 4259 done under contract; or 
(4) in reimbursement to the municipality if the municipality constructed the improvement 
with municipally owned or leased equipment:and municipal employees. 
E. Any municipality creating a street improvement fund as authorized by Section 3-34-1 
NMSA 1978 may contract for the issuance and sale of bonds or assignable certificates. 
F. Bonds or assignable certificates may be sold at public or private sale at a discount. 


History: 1953 Comp., § 14-32-17, enacted by Laws Vote of electors. required. — Obligation prescribed 
1965, ch. 800; 1970, ch. 51, § 1; 1979, ch. 108, § 2; 19838, by applicable statute and certificates that city guarantee 
ch, 265, § 8; 1991, ch. 199, § 15; 2001, ch. 312, § 8. payment of deficiency in special assessment fund from 

Cross references. — For refunding improvement the general revenues of the city was not within the con- 
bonds, see 3-33-39 NMSA 1978 et seq. stitutional power of the city without a vote of the qualified 

For destruction of documentary evidence of extin- electors as required by N.M. Const., art. IX, § 12. Purcell v. 
guished public debt, see 6-10-62 NMSA 1978. City of Carlsbad, 126 F.2d 748 (10th Cir. 1942). 

The 2001 amendment, effective June 15, 2001, in- Notice of statutory provisions. — All parties, in- 
serted the reference to 3-33-14.1 NMSA 1978, in Subsec- cluding holders of municipal bonds, are chargeable with 
tion A. notice of the statutes and ordinances governing the is- 

The 1991 amendment, effective April 4, 1991, in sue. The recitals in the bonds are insufficient to give 
Subsection A, inserted "including those items: set out in ‘such notice, State ex rel. Ackerman v. City of Carlsbad, 
Subsection C of Section 3-33-11 NMSA 1978" near the be- 1935-NMSC-053, 39 N.M. 352, 47 P.2d 865. 
ginning and added "and maturing not more than twenty Certificates were debts. — Town sewer certificates, 
years from the date of issuance" at the end of the first were debts within provision of constitution. Henning v. 
sentence, inserted "as provided in Section 3-33-22 NMSA * Town of Hot Springs, 1939-NMSC-029, 44 N.M. 321, 102 
1978 or placing the preliminary lien as provided in Sec- P.2d 25.0: 3 
tion 3-33-11 NMSA" in Paragraph (1) and inserted "or Debt must be fixed and certain. — coer construc- 
placing the preliminary lien" in Paragraph (2); and in tion debt must be fixed, definite and certain in amount 
Subsection C, added Paragraph (2), designated former at time it was incurred. ‘Henning v. Town of Hot. Springs, 
Paragraphs (2) and (3) as Paragraphs (3) and (4), substi- 1939-NMSC-029, 44 N.M. 321,102 P2d 25. 
tuted "project described in Subsection A of Section 3-33-3 Payment of deficiency held void. — The guaranty 
NMSA 1978" for "street, alley, curb, gutter or sidewalk of a city to pay to the holders of sewer certificates payable 
project" in the first full sentence in Pakayiaph (4), and out of assessments any deficiency not.met by the assess- 
made minor stylistic changes. ments was void, in view of N.M. Const., art. IX, § 12, City 

of Santa Fe v. First Nat'l Bank, 1987-NMSC-009, 41 N.M, 
ANNOTATIONS 130, 65 P.2d 857. 

Construction of statute. — Statute was remedial in Negotiable coupon bond which provided for in- 
nature and did not impair the obligation of contract, and terest "from date until payment" authorized payment 
had application to bonds issued prior to its enactment. of interest after maturity. Munro v. City of Albuquerque, 
City of Albuquerque v. Middle Rio Grande Conservancy 1939-NMSC-043, 43 N,M. 334, 93 P.2d 993, ) 

Dist., 1941-NMSC-021, 45 N.M. 313, 115 P.2d 66 (1941); ‘Limitations on interest. — Where a city issued spe- 
Gray v. City of Santa Fe, 15 F. Supp. 1074 (D.N.M. 1936), ©ial paving assessment: bonds with coupons calling for 6% 
modified and aff'd, 89 F.2d 406 (10th Cir, 1937). interest until maturity, and providing that upon default 

Validation of bonds previously issued. — Legisla- all should at once become due and should draw 1% per 
ture specifically authorized "paving bonds" to be issued month, the provisions could not be enforced, since interest 
by municipalities, and ratified, approved and confirmed, was limited by law to 8%, and the city could not be com- 
as valid obligations, any bonds theretofore issued by any pelled to pay more than 8%. Munro v, City of Albuquerque, 
municipalities for the purpose of paying the costs of such 1939-NMSC-043, 43 N.M. 334, 93 P.2d 993. 
improvement as though the same were issued under Bonds should not be surrendered and marked 
the provisions of this section’ Hodges v. City of Roswell, "paid and discharged" until all accumulated interest is 


1926-NMSC-016, 31 N.M. 384, 247 P. 310. 
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paid. Munro v. City of Po eaeenses 1939-NMSC-048, 43 situated’ in the improvement district. Stone v. City of 
N.M. 334, 93 P.2d:993. Hobbs, 1950-NMSC-032, 54 N.M. 237, 220 P.2d ‘704. 

Sale of bonds. — Nothing { in the provisions of this sec- Am, Jur, 2d, A.L.R. and C.J.S. references, — 64 Am. 
tion would prevent the sale of special improvement bonds Jur, 2d Public Securities and Obligations §§ 104, 105; 70A 
below par and interest accrued thereon. Stone v. City of Am. Jur. 2d Special or Local Assessments'§§ 223 to 226. 
Hobbs, 1950-NMSC-082, 54 N.M. 287,220 P.2d 704. Negotiability of municipal bonds as affected by reference 

Discount on bonds. — Discount on special street to fund from which they are to be paid, 42 A.L.R. 1027. 
improvement bonds must be treated’ as an incidental 64 C.J.S. Municipal Corporations §§ 1893, 1907, 1957: 


expense which may be assessed against the property 


* 


3-33-25. Improvement district; rights of negotiable bondholders or 
assignable certificate holders. 


A. Ifthe governing body fails or refuses to foreclose and sella tract or parcel of land for. the 
delinquent assessment or installment of the assessment as required in Section 3-33-26 NMSA 
1978, any holder of a bond or assignable certificate secured by the assessment may foreclose the 
assessment lien on such delinquent property in the manner provided by law for the foreclosure of 
mortgages on real estate. 

B. Any person holding two or more assignable certificates issued as authorized i in Section 3- 
33-24 NMSA 1978 may sue in the same action on all tracts or parcels of land described in the cer- 
tificate to enforce the lien against the tract or parcel of land described in the certificate unless the 
assessment lien has been adjusted pursuant to Section 3-33-23 NMSA 1978, 

C. Whenever a governing body, board of county commissioners or local board of education is de- 
linquent in the payment of an assessment, the holder of any assignable certificate issued against 
the tract or parcel of land of the municipality, county or school district has the rights and remedies 
for the collection of the assessment as are given by law for the collection of judgments against mu- 
nicipalities, counties and school districts. 


History: 1953 Comp., § 14-32-18, enacted by Laws is contingent upon and subject.first to the corresponding 
1965, ch. 300; 1991, ch. 199, § 16. duty of the bondholder or certificate holder to exhaust all 
Cross réferences. — For i grenaince liens, see 3-36-1 remedies available to him: (1) to mandate the municipal- 
NMSA 1978 et seq. ity to perform its express or'statutory duty, and (2) to en- 
For foreclosure of mortgages, see 39-5- 1 NMSA 1978 et force in its own name and right the collection of the as- 
seq. sessments by foreclosure proceedings when so authorized. 

The 1991 amendment, effective April 4, 1991, in Sub. Purcell v, City of Carlsbad, 126 F.2d.748 (10th Cir,,1942). 
section A, substituted "3-33-26 NMSA 1978" for "14. 32-19 Duty of bondholder. — Whether, assessmentsare 
New Mexico Statutes Annotated, 1953 Compilation" and delinquent and whether the city has failed or declined 
inserted "or assignable.certificate' and, in Subsection to enforce collection by foreclosing the assessment, liens 
B, substituted "3-33-24 NMSA 1978" for "14-32-17 New must be ascertained by the bondholder at his peril. The 
Mexico Statutes Annotated, 1953 Compilation" and added bondholder has to show that, the city failed-or refused to 
"unless the assessment lien has been adjusted pursuant proceed after the assessment became delinquent, Munro 
to Section 3-33-28. NMSA 1978" at the end. v. City of Albuquerque, 1943-NMSC-050, 48 N.M. 306, 150 

5 fing rofl P.2d 733. 

ANNOTATIONS The bondholder is under no duty to act in his own be- 


half until he has notice of the breach of the obligations 
by the default of the interest or principal on the bond, 
of which he was the owner or holder, unless it is shown 


This ‘statute provides the exclusive remedy for 
the enforcement of assessments for paving bonds, and 
the court erred in appointing a receiver to take over and 
administer the town's assets and perform town's duties to that by some other circumstances, the bondholder was 
collect assessments. State ex rel. Lynch v. District Court, apprised of the breach, in which event it becomes his 
1937-NMSC-072, 41 N.M. 658, 73 P2d 333. = duty to timely act. Gray Uv, City of Santa Fe, 135 F.2d 374 

Agreement by a city to collect improvement as- (10th Cir. 1941). ; f 
sessments and apply proceeds in payment of the Notice of rights of bondholder. — Since this statute 
bonds was valid; the city could be compelled.by manda- has given the bondholder a remedy under appropriate cir- 


mus to perform hat duty and agreement. Gray v. City of cumstances, it acts.as notice of his rights and the -limita- 
Santa Fe, 89 F.2d 406 (10th Cir, 1937). tions thereon, and he is placed on inquiry as to whether 


Duty of certificate holder. — Though the city is such circumstances may have arisen. Munro v. City of Al- 
empowered to foreclose liens against delinquent assess- buquer que, 1943-NMSC-050, 48 N.M. 306, 150 P.2d 738. 
ments, a duty is imposed on the certificate holder either Alternative remedies for enforcing collection. — 
to bring mandamus against the city to perform this re- Where city attorney failed to perform duties imposed upon 
sponsibility, or to bring foreclosure proceedings in his own him by the ordinances, to enforce collection of the amount 
name within the period of limitations. Munro v. City of due on assessments by foreclosure as provided by the ordi- 
Albuquerque, 1943-NMSC-050, 48 N.M. 306, 150 P.2d 733. nances, the bondholders had the: alternative remedies of en- 

Exhaustion of remedies by bondholder. — Any li- forcing the collection by a suit to foreclose in their own behalf, 
ability of the municipality in connection with the breach or mandamus to compel the city to perform its trust obliga- 
of its express duty in the collection of special assessments tion. Gray v. City of Santa Fe, 185 F.2d 374 (10th Cir. 1943). 
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Municipality is liable for damages caused by Priority as between successive issues of obligations of 
shrinkage in value of assessed property from the date permanently organized local improvement district, 99 
on which it becomes obligated to enforce collection of as- A.L.R. 1488. 
sessments by foreclosure and the date on which it becomes Requirement of prior appropriation by municipal au- 
the duty of the bondholders either to enforce collection of thorities as condition of making a contract or incurring 
the assessments in their own behalf, or to compel the city expense as applicable to local improvements, or bond is- 
by mandamus to perform its trust obligation, together sue payable only out of special funds and not constituting 
with costs of the proceedings. Gray v. City of Santa Fe, 135 an obligation of the municipality, 124 A.L.R. 1467. 

F.2d 374 (10th Cir, 1943), Judgment in action between property owner and pub- 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Impair- lic improvement district or its officer as res judicata as 
ing contract rights of holders of improvement bonds or against certificate holders who were not parties, 128 
liens by statute permitting acceptance of bonds or inter- A.L.R, 392. ; 


est coupons in payment of improvement assessments, 85 
A.L.R. 244, 97 A.L.R. 911. 


3-33-26. Improvement district; additional duties imposed on 
municipality. | 


A. Whenever an improvement district has been created and bonds or assignable certificates 
have been issued to finance the improvement, a municipality shall: 
(1) act as agent for the collection of the assessments; 
(2) collect the assessments when due; 
(3) act as trustee for the benefit of the holders of the bonds or assignable certificates; 
(4) annually prepare a statement that shall: 
(a) be available for inspection in the office of the municipal treasurer; 
(b) reflect the financial condition of the improvement district; and 
(c) list all the delinquencies existing at that time; and 
(5) institute proceedings to foreclose the assessment lien against any tract or parcel of 
land that is delinquent in the payment of the assessment or installment of an assessment for a 
period of more than one year. 
B. If more than one improvement district is created, the money from assessments in each dis- 
trict shall be kept in a separate fund and used for the payment of principal and interest of the 
bonds or assignable certificates outstanding against that improvement district. 


History: 1953 Comp., § 14-32-19, enacted by Laws Absent specific directions in the applicable stat- 
1965, ch. 300; 1991, ch. 199, § 17. utes, ordinances or bonds for the application of col- 

The 1991 amendment, effective April 4, 1991, deleted lected funds to interest and principal, in the event of 
"negotiable coupon" preceding "bonds" in three places and, insufficiency to pay both at maturity, the city incurs no ob- 
in Subsection A, substituted "when due" for "annually or ligation with respect thereto except to apply the available 
semiannually" at the end of Paragraph (2), designated for- funds in accordance with the provisions of the ordinances 
mer Subparagraph (d) of Paragraph (4) as Paragraph (5), creating the obligation. Gray v. City of Santa Fe, 135 F.2d 
and made minor stylistic changes. 374 (10th Cir. 1948). 


The city's only obligation to sewer certificate 
ANNOTATIONS holders is to handle the fund created by sewer assess- 


Ordinance cumulative of statute. — The promise of ments according to the contract and its liability under the 
the city in paving ordinance to enforce collection of assess- contract is measured by the statutes which authorized it. 


ments is only promising to perform the very services which Purcell v. City of Carlsbad, 126 F.2d 748 (10th Cir, 1942). 

the statute pursuant to which the ordinances were passed Liability of city. — A city which agrees to collect im-. 
says the municipality should perform and is cumulative provement assessments, and to apply the proceeds in pay- 
only. Munro v. City of Albuquerque, 1943-NMSC-050, 48 ment of bonds, which are payable exclusively out of such 


N.M, 306, 150 P.2d 733, assessments, is not liable primarily for the bonds, Gray v, 
City of Santa Fe, 89 F.2d 406 (10th Cir, 1937). 


3-33-27. Improvement district; acceptance of deed in lieu of 
foreclosure. 


In lieu of the foreclosure of a lien against any tract or parcel of land which is delinquent in the 
payment of an assessment or installment of an assessment for a period of more than one year, a 
municipality may accept a deed to the property subject to the lien if the owner of the property ten- 
ders the deed to the municipality. 


History: 1953 Comp., § 14-32-20, enacted by Laws 
1965, ch. 300. 
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3-33-28. Improvement district; foreclosure; trustee may purchase at 
foreclosure of liens; contents of bid. 


Any delinquent assessment has the effect of a mortgage and shall be foreclosed and sold in the 
manner provided by law for the foreclosure of mortgages on real estate. In any action seeking the 
foreclosure of a lien against any tract or parcel of land assessed by a municipality for the construc- 
tion of any project after either or both assignable certificates or bonds have been issued, if there is 
no other purchaser for the tract or parcel of land having a delinquent assessment, the municipal- 
ity, as trustee of the fund from which the assignable certificates or bonds are to be paid, may: 

A. purchase the tract or parcel of land sold:at the foreclosure sale; and 

B. » bid, in lieu of cash, the full amount of the assessment, interest, penalties, attorneys' fees and 
costs found by the court to be due and payable under the ordinance creating the lien and any cost 


taxed by the court in the foreclosure proceedings against the property ordered sold. 


History: 1953 Comp., § 14-82-21, enacted by Laws 
1965, ch. 800; 1991, ch. 199, § 18. 

The 1991 amendment, effective April 4, 1991, rewrote 
the section heading which read "Improvement district 
- Trustee may purchase at foreclosure of street improve- 
ment liens where bonds were exchanged for certificates 
- Contents of bid"; added the first sentence; substituted 
"or bonds have been issued, if there is no other purchaser 


for the tract or parcel of land having a delinquent as- 
sessment, the municipality, as trustee of the fund from 
which the assignable certificates or bonds are to be paid" 
for "and negotiable coupon bonds have been issued, the 
trustee of the fund from which the bonds are to be paid" at 
the end of the introductory paragraph; and, in Subsection 
B, inserted "penalties, attorneys’ fees and costs" and made 
a related stylistic change. 


3-33-29. Improvement district; title subject to redemption vests in 


trustee. 


Upon the acceptance or purchase of the tract or parcel of land as provided in Section 3-33-27 or 
3-33-28 NMSA 1978, title to the tract or parcel of land, subject to the right of redemption provided 
by Subsection A of Section 3-33-30 NMSA 1978, vests in the trustee of the fund from which the 


assignable certificates or bonds are payable. 


History: 1953 Comp., § 14-32-22, enacted by Laws 
1965, ch. 300; 1991, ch. 199, § 19. 

The 1991 amendment, effective April 4, 1991, re- 
wrote this section which read "Upon the acceptance or 
purchase of the tract or parcel of land as provided in 


Sections 14-32-20 or 14-32-21 New Mexico Statutes Anno- 
tated, 1953 Compilation, title of the tract or parcel of land, 
subject to the right of redemption as now provided by law 
vests in the trustee of the fund from which the negotiable 
coupon bonds are payable". 


3-33-30. Improvement district; private or public sale of property; 
redemption period; disposition of proceeds. 


A. No real property shall be sold by the trustee to satisfy a delinquent assessment; until at 
least fifteen days after the date of the order, judgment or decree of the court, within which time 
the owner of the tract or parcel of land may pay off the decree and avoid the sale. Any real estate 
sold under any order, judgment or decree of court to satisfy the lien may be redeemed at any time 
within one year of the date of sale by the owner or mortgage holder or other person having an in- 
terest, or their assigns by repaying to the purchaser or his assign the amount paid with interest 
from the date of purchase at the rate of twelve percent per year. 

B. After expiration of the fifteen-day period, the trustee may sell the property at a public or pri- 
vate sale subject to the right of redemption, and, if not paid from the proceeds of the sale, subject to 
the indebtedness claimed under the lien, ad valorem taxes and other special assessments having a 
lien on the property that is coequal with the lien for ad valorem taxes. 

C. The proceeds of the sale of the foreclosed tract or parcel of land at either a private sale ora 
public sale shall be applied as follows: 

(1) first, to the payment of costs in giving notice of the sale and conducting the sale; 
(2) second, to costs and fees taxed against the tract or parcel of land in the foreclosure 
proceedings; 
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(3) third, on a pro rata basis, to indebtedness claimed under the lien and to ad valorem 
taxes and other special assessments having a lien on the property that are coequal with the ad 
valorem taxes; and 

(4) fourth, after all such costs, liens and assessments are paid to the former owner, mort- 
gage holder or other parties having an interest in the tract or parcel, upon such Serie dg: Srinaree 
satisfactory proof to the court of an interest and upon approval of the court. 

D.. Receipts for the satisfaction of the indebtedness claimed under the lien shall be paid into 
the proper improvement district fund for payment of'the interest and the bonds or Sela) cer- 
tificates. 

E. Incase of the sale of any tract or parcel of land subject to more than one caleliabgclett assess- 
ment, such remaining proceeds shall be distributed into the proper improvement district funds for 
such payment pro rata based upon the total unpaid amount due each such district. 


History: 1958 Comp., § 14-32-28, enacted by Laws The 1991 amendment, effective April 4, 1991, rewrote 
1965, ch. 300; 1991, ch. 199, § 20. _ this section to the extent that a detailed comApAREON 
“ would be impracticable, 


3-33-31. Improvement district; assessment funds; expenditures; misuse; 
penalties. i 


A. All money received by the municipality from any special assessment or assessment within 
an improvement district shall be held in a special fund and used to: [ 
(1) pay the cost of the improvement for which the assessment was made; 9 = «=» 
(2) reimburse the municipality for any work performed by the municipality in cohaecten 
ing the improvement and for administrative costs associated with the improvement district; or 
(3) ‘pay the interest and principal due on any outstanding bonds or assignable certificates. 
B. Any person who uses money in an improvement district fund other than as provided in this 
section is guilty of a felony and shall be punished by a fine not exceeding one thousand dollars 
($1,000) or by imprisonment in the state penitentiary for not more than two years or by both such 
fine and imprisonment in the discretion of the court. 


H 


History: 1958 Comp,, § 14-32-24, enacted by Laws be applied on account of the obligation of bonds thereby 


1965, ch. 300; 1991, ch. 199, § 21. secured, violates neither the letter nor the spirit of this 
The 1991 amendment, effective April 4, 1991, in Sub- section. 1957-58 Op. Att'y Gen. No. 57-289, iff 
section A, added "and for administrative costs associated Interest earned by invested proceeds. — In the 
with the improvement district" at the end of Paragraph event that proper investment of the proceeds of special as- 
(2), deleted "negotiable coupon" preceding "bonds" in sessments should be made, the interest earned-by such 
Paragraph (3), and made’a minor stylistic change. funds is to be viewed as belonging to the special fund in 


question, as an increment thereto;in the absence of a 
dispositive statutory provision. 1957-58 Op. Att'y Gen. 
No, 57-289. 

Am. Jur. 2d, ALR. and C.J.S. references. — Diver- 


ANNOTATIONS 


Municipality must act as fiduciary. — In dealing 
with the special fund, the municipality must act with all 


the care of a fiduciary, 1957-58 Op. Att'y Gen. No. 57-289. ‘sion, misappropriation or withholding of funds collected 
Moneys collected may not be transferred for’ by and paid to municipality, on account of special assess- 
other uses until and unless all bonds have been paid in ments against property for improvements, liability of mu- 
full. 1955-56 Op. Att'y Gen, No, 55-6232, nicipality because of, 107 A.L.R. 1354. 
Appropriate investment of the proceeds of spe- 64 CS. Municipal Corporations § 1884. 


cial assessments, held awaiting the time when they can 


3-33-32. Transfer of improvement district funds. 


The governing body may transfer to the. general fund of the municipality any money obtained 
from the levy of an assessment for an improvement district if: 

A. bonds or assignable certificates were issued to finance the improvement; 

B. the proceeds of the bonds or assignable certificates were spent for the improvement; 

C. the assessments were levied and collected for the payment of the bonds or assignable cer- 
tificates; and 
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_D. » either the bondholders or assignable certificate holders are barred by the statute of limita- 
tions or a court judgment or decree from collecting the indebtedness; or 


EK. the bonded indebtedness or assignable certificates have been paid. 


History: 19538 Comp., § 14-32-25, enacted by Laws 
1965, ch. 300; 1991, ch. 199, § 22. 


‘The 1991 amendment, effective April 4, 1991, deleted 
"and" at the end of Subsections A and B and substituted 
"proceeds of" for "funds obtained by" in Subsection B. 


9.33.33. Improvement district; reassessment after voiding of 
assessments; procedure. 


A. Itis the purpose of Sections 3-33-33 through 3-33-37 NMSA-1978 to: 

(1) charge the cost of any improvement payable. by the tract or parcel of land benefited by 
the improvement by making a reassessment for the cost of the improvement; and 

(2) permit the making of a reassessment when an original assessment is declared void or 
the enforcement of the original assessment is refused by a court. 

B. Whenever any assessment for improvements is declared void or unenforceable, either di- 
rectly or indirectly, by a decision of any court for any cause whatever, the governing body shall 
reassess the tracts or parcels of land which are benefited or will be benefited by the improvement 
to the extent of the proportionate share of the cost of the improvement.of each tract or parcel of 
land together with accrued interest. _ 

C. The reassessment roll shall be prepared, a hearing held on the reassessment roll and a final 
determination of the reassessment made by the governing body; all to be conducted in the manner 


provided in Sections 3-33-21 through 3-33-23 NMSA 1978 for the original assessment. 


History: 1953 Comp., § 14-82-28, enacted ri tava 
1965, ch. 300; 1991, ch. 199, § 23, 


The 1991 amendment, effective April 4,:1991, substi-. 


tuted "3-33-33 through 3-33-37 NMSA 1978" for "14-32-28 
through 14-32-32 New Mexico Statutes Annotated 1953 


Compilation" in the introductory: phrase i in Subsection A; 


deleted the former second sentence in Subsection B which 


read "If the cost of the improvement exceeds the actual 


value of the improvement, the reassessment shall be based 
upon the actual value of the improvement at the time of its 
completion"; substituted "3-33-21 through 3-33-23 NMSA 
1978" for "14-32-14 through 14-32-16 New Mexico Stat- 
utes Annotated, 1953 Compilation" in Subsection C; and 
made minor stylistic changes in Subsections BandC. © 


ANNOTATIONS 


Unauthorized reassessment purpose. — Reas- 
sessment statutes were not enacted for the purpose of 
establishing an independent method of creating improve- 
ment districts in which abutting property owners might 
be assessed for improvements. In re Paving Dist. No. 5, 
1958-NMSC-111, 65 N.M. 25, 331 P.2d 526. 


As a Wee renitiaite to a reassessment there must 


_ have’ been an original assessment, and it must have been 


set aside by appropriate action. In re Paving Dist. No. 5, 
1958-NMSC-111, 65 N.M. 25, 331 P.2d 526. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 70A 
Am, Jur. 2d Special or Local Assessments $§ 141 to 144. 

Validity of assessment for local improvement as affected 
by contingency upon which the award of a contract for a 
related improvement is dependent, 29 A.L.R. 832. 

Liability of municipality in consequence of its inability, 
refusal, or failure to collect the cost of local improvements 
from property benefited, 38 A.L.R. 1271, 51 A.L.R. 973, 
172 A.L.R. 1030. 

Judgment as precluding reassessment, 60 A.L.R. 513. 

Lack of jurisdiction of proceedings leading to original 
assessment as affecting applicability of statute authoriz- 
ing or requiring reassessment when original assessment 
is invalid, 83 A.L.R. 1190. 

Utilization, under new proceeding for public improve- 
ment, of work done under-a previous abandoned or invalid 
proceeding, 110 A.L.R. 278, 

63 C.J.S. Municipal Corporations §§ 1545, 1554. 


3-33-34. Improvement district; reassessment; defects waived; credit for 


previous payment. 


A. The fact that: 
(1) the contract has been let; 


(2) an improvement has been wholly or partially constructed; 
~ (8) an omission, failure or neglect of the governing body or municipal officer to comply 
with the requirements of Sections 3-33-1 through 3-33-23 NMSA 1978; or 
(4) any other matter whatsoever connected with the improvement or initial assessment is in- 
valid, shall not invalidate or in any way effect the making of a reassessment as authorized in Section 3- 
33-33 NMSA 1978, and charging the benefited tract or parcel of land the cost of the improvement. 
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B. When the reassessment is complete, any money paid on the former attempted assessment 
against a tract or parcel of landshall be credited to the tract or sittin of land in partial or whole 
payment of the reassessment. (i 


History: 1953 Comp., § 14-32-29, enacted by Laws 
1965, ch. 300. 


3-33-35. Improvement district; notice of appeal; appeal to district court, 


After an owner has filed a written objection with the municipal clerk to a sanety tants as pro- 
vided in Section 3-33-22 NMSA 1978 and the governing body has determined the reassessment, an 
owner of a tract or parcel of land that is reassessed may file a notice of appeal to the district court. 
The appeal shall be filed - aaa to the bie pa of Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 14-32-30, enacted by Laws The 1999 amendment, effective ray 1, 1999, substi- 
1965, ch. 300; 1998, ch. 55, § 11; 1999, ch. 265, § 11. tuted "Section 39-3-1.1" for "Section 12-8A-1" in the last 
Cross references. — For exclusive procedure for ap- sentence, 
peal of reassessment, see 3-33-37 NMSA 1978. The 1998 amendment, effective September 1 A208; 
For appeal of final decisions by agencies to district rewrote this section. 


court, see 39-3-1.1 NMSA 1978. 
For procedures governing administrative appeals to the ANNOTATIONS 


district court, see Rule 1-074 NMRA. Am, Jur. 2d, A.L.R, and CJS. references. _ 63 
C.J.S. Municipal Corporations § 1558. 


3-33-36. Improvement district; payment of reassessment; continuing 
proceedings to collect assessment. 


A. The governing body shall enforce payment of the reassessment of the tract or parcel of land 
benefiting from an improvement in the manner provided in Chapter 3, Article 33 NMSA 1978 for 
the enforcement of the original assessment. 

B. If for any reason a reassessment is held to be invalid or uncollectible, the governing body 
shall continue to reassess the tract or parcel of land as provided in Sections 3-33-33 through 3-33- 
37 NMSA 1978 until the benefited tract or parcel of land has paid the cost of any improvement 
earns to the benefited tract or parcel of land. 


History: 1958 Comp., § 14-32-31, enacted by Laws in Subsection A and "3-33-33 through 3-33-37 NMSA 
1965, ch. 300; 1991, ch. 199, § 24. 1978" for "14-32-28 through 14-32-32 New Mexico Stat- 
The 1991 amendment, effective April 4, 1991, substi- utes Annotated, 1953 Compilation" in Subsection B. 


tuted "Chapter 8, Article 33 NMSA 1978" for "Section 14- 
32-16 New Mexico Statutes Annotated, 1953 Compilation" 


3-33-37. Improvement district; appeal of reassessment; procedure. | 
exclusive. 


A. The rights and remedies granted in Section 3-33-22 NMSA 1978, to any owner who objects, 
contests or appeals the amount, correctness, regularity or validity of the reassessment: . 

(1) are declared to exclude any other right, remedy, suit or action either at law or in equity 
which might otherwise be available; and 

(2) do afford the owner a sufficient day in court for the redressing of all rights and griev- 
ances that he may have in connection with the reassessment. 

B. Any person who fails to file an objection to a reassessment in the manner provided in Sec- 
tion 3-33-22 NMSA 1978, or fails to appeal to the district court in the manner provided in Sec- 
tion 3-33-35 NMSA 1978, is forever absolutely barred from objecting to or contesting the amount, 
correctness, regularity or validity of the reassessment. 


History: 1953 Comp., § 14-32-32, enacted by Laws 
1965, ch. 300. 
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IMPROVEMENT DISTRICTS 


3-33-40 


3-33-38. Improvement district; application of reassessment furits to 
outstanding indebtedness. 


A. Whenever a municipality has: 


(1) issued bonds or assignable certificates to obtain aaeey ts pay for an ‘improvement that 


has: been constructed; and. 


.  (2)° reassessed the tract or parcél of land benbtitig repel the i aa as provided in 
Sections 3-33-32 through 3-33-35 NMSA 1978, the municipality shall apply all money received 
from the payment of the reassessment to the payment of the bonds or assignable certificates. 

B. Bonds:or assignable certificates that have been issued to obtain money to pay for one im- 


provement that has been constructed are:: 


(1) valid and binding obligations of the municipality; and 
(2). payable from the payments received from any reassessment that shall be levied until 
“> stom Sete of indebtedness of the apr Henig have been Sg in full. 


History: 1958 Boat § 14.89.98, enacted by Laws 
1965, ch. 300; 1991, ch. 199, § 25. 

The 1991 amendment, effective April 4, 1991, deleted 
"negotiable coupon" preceding "bonds" in three places; 


sabkiftnted "3-33-32 through 3-33-85 NMSA 1978" for 
"14-32-25 through 14-32-30 New Mexico Statutes Anno- 
tated, 1953 Compilation" in Paragraph (2) of Subsection 


A; and made minor stylistic changes in Subsection B. 


3-33-39. Improvement district; definition of "bonds"; refunding 
improvement bonds; authority. 


A. As used in this section and in Sections 3-33-40 through 3-33-42 NMSA’1978, "bonds", when 
not modified by the word "refunding", includes assignable certificates. 
B. The governing body may issue refunding improvement district bonds to refund all or any 
part of outstanding improvement district bonds. Refunding bonds may be issued: 
(1) to change the payment schedule for the bonds; 
(2) to fund principal and interest due on bonds that are in default, or for which there is not 
and, in the opinion of the governing body, will not be sufficient money available to pay the princi- 


pal net interest when due; 


(3) to reduce interest costs on the bonds or on the assessments providing security for the 


bonds or to provide other savings; 


(4) to modify or eliminate restrictive or burdensome contractural [contractual] limitations 


concerning the bonds; 


(5) to provide enhanced or substitute security for the bonds; or 
(6).. to provide for any other reasonable and necessary purpose or any combination of the 


foregoing purposes. 


History: 1953 Comp., § 14-32-34, enacted by Laws 
1965, ch. 300; 1991, ch. 199, § 26. 

Bracketed material. — The: bracketed material was 
inserted by the compiler and is not part of the law. 

The 1991 amendment, effective April 4, 1991, inserted 
"definition of 'bonds" in the catchline and rewrote the sec- 
tion which read "Whenever there is not, and it is certain 
there will not be, sufficient money in an improvement 
district fund to pay the principal and interest due on the 
improvement district bonds, the governing body may is- 
sue refunding improvement district bonds, If there is not 


sufficient money in an improvement district fund to pay ' 


in full the improvement district bonds that have matured, 
the governing body shall issue refunding improvement 
district bonds to pay the interest and principal on the im- 
provement district bonds". 


ANNOTATIONS 


- Am, Jur, 2d, A.L.R. and C.J.S. references. — Special 


assessment bonds, power of municipality to refund, 102 
A.L.R, 202. 
64 C.J.S. Municipal Corporations § 1910. 


3-33-40. Refunding bonds; escrow; detail. 


A. Refunding bonds issued pursuant to Sections 3-33-39 through 3-33-42 NMSA 1978 shall be 
authorized by ordinance. Any bonds that are refunded under the provisions of this section shall 
be paid at maturity or on any permitted prior redemption date in the amounts, at the time and 
places and, if called prior to maturity, in accordance with any applicable notice provisions, all as 
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provided in the ordinance authorizing the issuance of the refunded bonds or. otherwise appertain- 
ing thereto, except for any such bond that is voluntarily surrendered for exchange or payment by 
the holder or owner. 

B. Provision shall be made for paying the elas bonds at the time or times provided in Sub- 
section A of this section. 

C. The proceeds of refunding bonds, ieelae ings any accrued interestl and premium appertain- 
ing to the sale of refunding bonds, shall either be immediately applied to the retirement of the 
refunded bonds or be placed in escrow in a commercial bank or trust company that possesses and 
is exercising trust powers and that is a member of the federal deposit insurance corporation, to be 
applied to the payment of the principal of, interest on and any prior redemption premium due in 
connection with the refunded bonds; provided that such refunding bond proceeds, including any 
accrued interest and any premium appertaining to a sale of refunding bonds may be applied to 
the establishment and maintenance of a reserve fund and to the payment of expenses incidental 
to the refunding and the issuance of the refunding bonds, the interest thereon and the principal 
thereof or both interest and principal as the municipality may determine. Nothing in this section 
requires the establishment of an escrow if the refunded bonds become due and payable within one 
year from the date of the refunding bonds and if the amounts necessary to retire the refunded 
bonds within that time are deposited with the paying agent for the refunded bonds. Any such es- 
crow shall not necessarily be limited to proceeds of refunding bonds but may include other money 
available for its purpose. Any proceeds in escrow pending such use may be invested or reinvested 
in bills, certificates of indebtedness, notes or bonds that are direct obligations of or the principal 
and interest of which obligations are unconditionally guaranteed by the United States of America 
or in certificates of deposit of banks that are members of the federal deposit insurance corporation, 
the par value of which certificates of deposit is collateralized by a pledge of obligations of or the 
payment of which is unconditionally guaranteed by the United States of America, the par value 
of which obligations is at least seventy-five percent of the par value of the certificates of deposit. 
Such proceeds and investments in escrow together with any interest or other income to be derived 
from any such investment shall be in an amount at all times sufficient as to principal, interest, 
any prior redemption premium due and any charges of the escrow agent payable therefrom to pay 
the refunded bonds as they become due at their respective maturities or due at any designated 
prior redemption date or dates in connection with which the municipality shall exercise a prior 
redemption option. Any purchaser of any refunding bond issued under Sections 3-33-39 through 
3-33-42 NMSA 1978 is in no manner responsible for the application of the proceeds thereof by the 
municipality or any of its officers, agents or employees. 


History: 1978 Comp., § 3-38-40, enacted by Laws 1965, ch. 300, relating to improvement district, default, 
1991, ch. 199, § 27. petition of bondholders, exchange, and enacted a new sec- 
Repeals and reenactments. — Laws 1991, ch. 199, tion, effective April 4, 1991. 


§ 27 repealed 3-33-40 NMSA 1978, as enacted by Laws 


3-33-41. Improvement district; ordinance for refunding bonds; 
conditions; sale or exchange. 


A. The ordinance authorizing the issuance of refunding bonds for an improvement district 
shall describe the: 
(1) details of the issue; 
(2) form of the refunding bonds and interest coupons, if any; 
(3) fund from which the principal and interest of the refunding bonds will be: paid; and | 
(4) manner in which the bonds are to be issued. 
B. The refunding bonds may: 
(1) be issued in an amount less than, equal to or greater than the principal amount of im- 
provement district bonds being refunded; 
(2) not bear a rate of interest greater than the rate of interest borne by the ashessmnante 
providing security for the refunding bonds if secured by assessments; 
(3) become due and payable in regular numerical order; , 
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(4) not be issued for a period of more than twenty years from the date of issuance; and 
(5) be payable from substitute security or from the same funds that were applicable to the 
payment of the bonds being refunded. 
C. The refunding bonds may be: 
(1) sold at a public or private sale at a discount; or 
(2) exchanged, dollar for dollar, for the improvement district bonds being refunded. 


History: 1953 Comp., § 14-32-36, enacted by Laws from" in Paragraph (5) and, in Subsection C, substituted 
1965, ch. 300; 1983, ch. 265, § 9; 1991, ch. 199, § 28. "a public or private sale at a discount" for "not less than 

The 1991 amendment, effective April 4, 1991, in Sub- par" in Paragraph (1) and deleted a sentence at the end 
section B, substituted "may" for "shall" at the end of the of Paragraph (2) which read "If the refunding bonds are 
introductory phrase, "be issued in an amount less than, exchanged for the bonds being refunded, the lower num- 
equal to or greater than the principal amount of" for bered refunding bonds shall be exchanged for the lower 
"not be issued in an amount greater than the principal numbered bonds being refunded so that the bondholder 
and accrued interest due on the" in Paragraph (1), and shall have relatively the same position in the refunding 
"assessments providing security for the refunding bonds issue as he had in the outstanding bonds prior to the re- 
if secured by assessments" for "bonds being refunded" funding". 


in Paragraph (2), and inserted "substitute security or 


3-33-42. Improvement district; payment of assessment for 
refunding bond; maximum term; interest; prepayment; 
liens. 


A. In connection with issuance of refunding bonds as provided in Sections 3-33-39 through 
3-33-42 NMSA 1978, the governing body may, by ordinance, provide that any unpaid assess- 
ment and accrued interest on the assessment shall be paid in not more than twenty years with 
interest at a rate of interest not less than the rate borne by the refunding bonds and with the 
penalties as lawfully attached to the original assessment. The owner of a tract or parcel of land 
that is assessed may at any time pay the assessment in full with interest to the time of pay- 
ment. 

B. The assessment may be collected as provided in Section 3-33-23 NMSA 1978, and the re- 
funding bonds may be secured and enforced as the original lien was established as provided in 
Section 3-33-23 NMSA 1978. 


History: 1953 Comp., § 14-32-37, enacted by Laws "twenty years with interest at a rate of interest not less 
1965, ch. 300; 1991, ch. 199, § 29. than the rate borne" for "twenty equal annual or forty 

The 1991 amendment, effective April 4, 1991, sub- semiannual installments with interest at the rate of in- 
stituted "may" for "shall"’in three places; in the first terest borne"; substituted "3-33-23 NMSA 1978" for "14- 
sentence in Subsection A, substituted "3-33-39 through 32-16 New Mexico Statutes Annotated, 1953 Compilation" 
3-33-42 NMSA 1978" for 14-32-35 through 14-32-37 in two places in Subsection B; and made minor stylistic 
New Mexico Statutes Annotated, 1953 Compilation" and changes in Subsection A. 


3-33-43. Improvement district; construction of Sections 3-33-39 through 
3-33-42 NMSA 1978. 


Nothing contained in Sections 3-33-39 through 3-33-42 NMSA 1978 shall be construed as: 

A. increasing the burden or liability of any tract or parcel of land or the owner of any-tract or 
parcel of land; or | ) 

B. except for issuance of the refunding bonds, creating any additional liability of the munici- 
pality. 


History: 1953 Comp., § 14-32-38, enacted by Laws "except for issuance of the refunding bonds" at the begin- 
1965, ch. 800; 1991, ch. 199, § 30. ning of Subsection B; deleted former Subsection B which 

The 1991 amendment, effective April 4, 1991, substi- read "The issuance of the refunding bonds shall not give 
tuted "3-83-39 through 3-33-42 NMSA 1978" for "14-32- any bondholder any greater right than he had prior to the 
35 through 14-32-37 New Mexico Statutes Annotated, refunding. The owners and holders of refunding bonds 
1953 Compilation" in the catchline and in the introduc- shall be subrogated to all the rights and remedies pos- 
tory paragraph; redesignated former Paragraphs (1) and sessed by the owner and holders of the bonds refunded"; 
(2) of former Subsection A as Subsections A and B; added: and made a related stylistic change. 
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ARTICLE 34 


Street Improvement Fund : 


Sec. Sec. 

3-34-1. Street improvement fund authorization. 3-34-4, Street improvement ffand: diverting . proceeds 
3-34-2. Street improvement fund; use, from tax. 

3-34-38, Street improvement fund; repurchasing bonds or 3-34-5, Saving clause. 


certificates; pledging i income, 


3-34-1. Street improvement fund authorization. 


The governing body of any municipality may, by ordinance, establish a "street improvement 
fund" into which may be placed all or any part of the distributions of the amounts of tax revenues 
distributed to the municipality under the provisions of Section 7-1-6.9 NMSA 1978 as the govern- 
ing body has, in any ordinance, determined necessary for use as a fund in the financing of street 
improvement projects within the municipality. 


History: 1953 Comp., § 14-33-1, enacted by Laws ANNOTATIONS 
, e H 9 ° 0 H . $42, b 1; 1983 : 
airieie poigal,' oa Set Sa beailetpes : , Am. Jur. 2d, A.L.R. and C.J.S. references. — 63 


C.J.S. Municipal Corporations §§ 1042 to 1047. 


3-34-2. Street improvement fund; use. 


Bonds or assignable certificates authorized in Section 3-33-24 NMSA 1978 for the construction 
of a street, alley, curb, gutter or sidewalk project may be purchased by the street improvement 
fund; provided that the bonds or assignable certificates shall be held in trust by the municipal 
treasurer, and any receipts from the sale of the bonds or assignable certificates or from the pay- 
ment of the assessment made to pay the interest and principal of the bonds or assignable certifi- 
cates shall be credited to the street improvement fund. 


History: 1953 Conip., § 14-33-2, enacted by Laws 
1965, ch. 300; 1983, ch. 265, § 10. 


3-34-3. Street cigftie iaacllaaai fund; repurchasing bonds or certificates! ; 
pledging income. 


A. The governing body may, by ordinance approved by three-fourths of all the members of the 
governing body and irrepealable during the term of the contract and for a period not exceeding 
twenty-one years, contract: 

(1) to repurchase bonds or Naki MEbI certificates authorized in Section’ 3-33-24 NMSA 
1978 for the construction of a street, alley, curb, soa or sidewalk project with the non in the 
street improvement fund; or 

(2) to pledge the income of the street improvement fund to pay the interest and srintibel 
of bonds or assignable certificates when default in payment may occur by reason of nonpayment 
of any assessment levied for the payment of a street, alley, curb, gutter or sidewalk project autho- 
rized in Section 3-33-3 NMSA 1978. v 

B. The municipality may anticipate the annual income to be received by the street improve- 
ment fund. The amount contracted or pledged to be expended each year as authorized'in this sec- 
tion shall not exceed the amount that is accumulated in the street improvement fund. 

C. The ordinance authorized in this section shall state that: 

(1) all disbursements made pursuant to the contract shall be paid solely from the iteds 
improvement fund and from no other source; 

(2) the obligations created by the contract are not general obligations of the municipality; 
and 
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(3) the contracting parties may not look to any other fund for the performance of the con- 
tractual obligation. 

D.., In the event of disbursement from the street improvement fund pursuant to the obligations 
created by the contract, the municipality shall be subrogated for the benefit of the street improve- 
ment fund to all the rights and remedies of the holders of the securities upon which payment is 
made. 


History: 1953 Comp., § 14-33-3, enacted by Laws proposal for pledge:of the proceeds of the gasoline tax 
1965, ch. 300; 1977, ch. 247, § 140; 1979, ch. 108, § 3; to secure street improvement bonds, the board is not re- 
1983, ch. 265, § 11; 1987, ch. 220, § 1. quired to consider the entire proposal to which the pledge 

relates, 1957-58 Op. Att'y Gen. No. 58-178. 
ANNOTATIONS Am, Jur. 2d, A.L.R. and C.J.S, references, — 64 
Consideration of proposal by state board of fi- C.J.8, Municipal Corporations § 1899. 


nance, — When the state board of finance considers a 


3-34-4. Street improvement fund; diverting proceeds from tax. 


After the adoption of the ordinance creating a contract as authorized in Section 3-34-3 NMSA 
1978, and so long as the contract is effective, it is unlawful: 

A. to, directly or indirectly, divert any such amounts of tax revenue directed to be credited to 
the street improvement fund; and 

B. without the written approval of the secretary of finance and administration, for the govern- 
ing body or any municipal employee to expend any money from the street improvement fund for 
any purpose other than the performance of the contract. 


History: 1953 Comp., § 14-33- 4, enacted by Laws 1978), relating to diverting proceeds of tax from street im- 
1978, ch. 51, § 1. provement fund, and enacted a new section. 

Repeals and reenactments. — Laws 1978, ch. 51, 
§ 1, repealed 14-33-4, 1953 Comp. (former 3-34-4 NMSA 


3-34-5. Saving clause. 


The provisions of Sockiind 3-34-1 fee 3-34-4 N MSA 1978 remain in force and apply to obliga- 
tions issued pursuant thereto prior to July 1, 1967. Distributions of motor fuel excise tax and special 
fuels use tax revenues to municipalities under the provisions of Section 7-13-9 NMSA 1978 [repealed] 
replace all gasoline and motor fuel license taxes formerly authorized to be imposed ‘by Sections 14- 
38-1 through 14-38-4 NMSA 1953 (being Laws 1965, Chapter 300, Sections 14-38-1 through 14-38-4, 
repealed by Laws 1967, Chapter 170, Section 13). Any irrevocable pledge of municipal revenues ef- 
fected prior to July 1, 1967, by any municipality under the provisions of Section 3-34-4 NMSA 1978 
or Sections 14-38-1 through 14-38-4 NMSA 1953 (being Laws 1965, Chapter 300, Sections 14-38-1 
through 14-38-4, repealed by Laws 1967, Chapter 170, Section 13) apply to the aforesaid distribu- 
tions of motor fuel excise tax and special fuels use tax revenues to the municipality. 


History: 1953 Comp., § 14-33-5, enacted by Laws 19838, ch. 211, § 42 repealed 7-13-9 NMSA 1978, effective 

1967, ch. 170, § 2; 1977, ch. 342, § 3. July 1, 1983. For present comparable provisions, see 7-1- 

Bracketed material. — The bracketed material was 6.9 NMSA 1978. 
inserted by the compiler and i is not a part of the law. Laws 
sronlighting Facilities 

Sec. Sec. 

3-35-1. Fire-fighting facilities; preliminary plans of con- 3-35-3. Henan on provisional order; protest by property 
templated improvement; estimate of cost; owner or interested person; appeal. 
assessment plat; provisional order. 3-85-4. Provisional order; determination of advisability; 

3-35-2. Hearing on provisional order; notice; description advertising for bids; contract with lowest 
of property to be assessed. bidder. 
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Sec, Sec. 

3-35-5. Assessment of cost; hearing on assessment roll; 3-35-7. Lien for assessment; terms of payment. 
notice; objections by property owners. 3-35-8. Certificates of liability; description of property 

3-35-6, Hearing and determination of objections; modi- covered by assessment; bonds to pay cost 
fication, confirmation or setting aside of of work; foreclosure of assessment lien. 
assessment; levy of assessments on the as- 3-85-9. Interest on assessments; penalties after delin- 
sessment roll, quency. 


3-35-1. Fire-fighting facilities; preliminary plans of contemplated 
improvement; estimate of cost; assessment plat; 
provisional order. 


The governing body of any municipality, when it believes the municipality requires fire stations, fire 
hydrants or fire-fighting equipment or water, may, by resolution, direct the city engineer or other com- 
petent engineer to prepare preliminary plans of the contemplated improvement and a preliminary 
estimate of the cost. He shall also submit an assessment plat showing the area to be assessed and the 
amount of maximum benefits estimated to be assessed against each tract or parcel of land in the as- 
sessment area, based on a front-foot zone, area or other equitable basis established by the resolution. 
The resolution may provide for one or more types of construction and the engineer shall separately 
estimate the cost of each type, either in a lump sum or by unit prices as the engineer thinks more de- 
sirable. The total estimate shall also include cost of advertising, appraising, engineering, printing and 
other necessary expenses. Upon filing with the municipal clerk, the governing body shall examine 
them and, if satisfactory, make a provisional order that the work of improvement be done. 


History: 1958 Comp., § 14-34-1, enacted by Laws ANNOTATIONS 
1965, ch. 300. ; 
Cross references, — For building construction and re- Am. Jur. 2d, A.L.R. and C.J.S. references. — 70 Am. 


strictions, establishing fire zones, see 3-18-6 NMSA 1978. Jur. 2d Special or Local Assessments § 31. 
For powers of municipalities regarding fire prevention 
and protection, see 3-18-11 NMSA 1978. 


3-35-2. Hearing on provisional order; notice; description of property to 
be: assessed. 


In any provisional order, the governing body shall set a time and place for it to hear property 
owners to be assessed and other interested persons wanting to comment on the order. At least ten 
days before the hearing, written notice of the hearing shall be mailed to the property owners and 
proof of mailing made by affidavit of the municipal clerk. Failure to mail the notice does not invali- 
date the proceedings. Notice of the hearing shall also be given by publication for three consecutive 
publications, the last to be at least one week prior to the date of the hearing, Each notice shall 
describe the property to be assessed, and proof of publication made by affidavit of the publisher 
filed with the municipal clerk. 


History: 1953 Comp., § 14-34-2, enacted by Laws Cross references. — For definition of "publish". or 
1965, ch. 300. "publication," see 3-1-2 NMSA 1978. 


3-35-3. Hearing on provisional order; protest by property owner or 
interested person; appeal. 


At the hearing on a provisional order, a property owner or interested person may file a written 
protest and may be heard by the governing body on the order. A person filing a written protest may 
bring an appeal concerning the governing body's determination on the protest pursuant to the 
provisions of Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 14-34-3, enacted by Laws Cross references, — For appeal of final decisions by 
1965, ch. 300; 1998, ch. 55, § 12; 1999, ch. 265, § 12. agencies to district court, see 39-3-1.1 NMSA 1978. 
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_For procedures governing administrative appeals to the ». The 1998 amendment, effective epson 1, 1998, 
district court, see Rule 1-074 NMRA. rewrote this section. 

The 1999 amendment, effective July 1, 1999, substi- ; 
tuted "Section 39- 7 1.1" for heaps 12- 8A-1" in the last 
sentence, 


3-35-4. Provisional order; determination of advisability; advertising for 
__. bids; contract with lowest bidder. 


After the hearing, the governing body shall determine the advisability of the order, the improve- 
ments to be made, advertise for bids on the work and equipment, and enter into a contract with 
the lowest bidder for the work and furnishing of necessary supplies. Where the work is to be done 
by the municipality, by itself or in cooperation with another governmental agency contributing 
money, labor or materials, it is not necessary to advertise for bids or enter into contracts. 


History: 1953 Comp., § 14-34- 4, enacted by Laws 
1965, ch. 300. 


whee Assessment of cost; hearing on assessment roll; notice; 
objections by property owners. 


A. After making the contracts and determining the net cost to the municipality, the governing 
body shall: 

(1) determine what portion of the costs of the work and equipment, including advertising, 
appraising, engineering, legal, printing and other costs, shall be paid by the property specially 
benefited; 

(2) together with the engineer, make an assessment roll containing, among other things: 

(a) the names of the last known owners of the property to be assessed or, if not known, 
a statement that the name is unknown; 

(b) a description of each tract or parcel of land to be assessed; and ~ 

(c) the amount of the assessment on each tract or parcel; and 

(3) fix a time and place for hearing and file the roll with the municipal clerk. 

B, Assessments may be made on a front-foot zone, area or other equitable basis determined by 
the governing body, but never exceeding the estimated benefits to the property assessed. 

-C. The municipal clerk shall give notice of the hearing by publication once a week for two con- 
secutive weeks, the last publication at least one week prior to the date of the hearing. The notice 
shall include a statement that the assessment roll is on file in his office and the time and place of 
the hearing when the governing body will consider objections to the assessment roll. Any owner of 
property to be assessed, whether or not named in the roll, may file his specific written objections 
with the clerk within ten days of the first publication provided in this section. Any objection to the 
regularity, validity and correctness of the proceedings, the assessment roll, each assessment on the 
roll and the amount levied on each tract or parcel of land is waived unless presented at the time 
and in the manner provided in this section. 


History: 1953 Comp., § 14-34-5, enacted by Laws 
1965, ch. 300. 


3-35-6. Hearing and determination of objections; modification, 
confirmation or setting aside of assessment; levy of 
assessments on the assessment roll. 


A. At the time and place designated for the hearing, the governing body shall: 
(1) hear and determine all objections filed in accordance with Section 3-35-5 NMSA 1978, 
but it may adjourn from time to time; and 
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(2) inits discretion, by resolution, revise, correct, confirm or set aside any assessment and 
order it be made de novo. 

B. The governing body shall, by ordinance referring to the assessment roll as modified or con- 
firmed by the resolution, levy the assessments on the roll and the ordinance is a final determina- 
tion of the regularity, validity and correctness of the proceedings of the assessment roll, each as- 
sessment on the roll and the amount levied on each tract or parcel of land and it is conclusive.on 
the owners of the property assessed unless, within fifteen days of publication of the ordinance, any 
person who filed a written objection files an action in the district court to correct or set aside the 
determination, and thereafter all such actions are barred. 


History: 1953 Comp., § 14-34-6, enacted by Laws 
1965, ch. 300. 


3-35-7. Lien for assessment; terms of payment. 


The amount assessed, including all installment and interest and penalties, is a lien upon each 
tract or parcel from the time of the assessment and the lien is coequal with the lien of other taxes 
and prior and superior to all other liens, claims and titles. The governing body may provide for 
the time and terms of payment of the assessments, the rate of interest on deferred payments, not 
exceeding six percent a year, and it shall fix penalties for delinquent payments. No sale of the 
property to enforce any general taxes or other lien shall extinguish the perpetual lien of the as- 
sessment and the statute of limitations does not begin to run against the assessment until after 
the last installment becomes due. 


History: 1953 Comp., § 14-34-7, enacted by Laws Cross references. — For municipal liens, see 3-36-1 
1965, ch. 300. NMSA 1978 et seq. 


3-35-8. Certificates of liability; description of property covered by 
assessment; bonds to pay cost of work; foreclosure of 
assessment lien. 


A. The governing body may issue, in the name of the municipality, assignable certificates de- 
claring the liability of the property for payment of the assessments, interest and penalties and fix 
the terms of the certificates. The certificates shall accurately describe the property covered by the 
assessment. The governing body may also issue bonds in such form as the governing body may 
determine in an amount not exceeding the total assessments levied to pay the cost of the work 
performed and equipment installed. 

B. Recitals in the bonds that the proceedings were regular and that all prerequisites to fixing 
the assessment lien against the property described have been performed are conclusive evidence 
of the facts recited. 

C. Within sixty days after publication of the assessing ordinance, the municipal clerk shall 
make, sign, seal and file for record with the county clerk a claim for lien for the unpaid amount as- 
sessed against each tract and parcel of land. When delinquent, the assessment may be foreclosed 
in the same manner as provided by law for foreclosure of mortgages on real estate. In the event 
of sale, the property may be bought by the municipality for the amount of the balance due on the 
assessment, principal, interest, penalties and costs if there is no other purchaser. 


History: 1953 Comp., § 14-34-8, enacted by Laws 
1965, ch. 300; 1983, ch. 265, § 12. 


3-35-9. Interest on assessments; penalties after delinquency. 


Assessments shall bear interest at the rate provided in the ordinance and from the date of the 
publication of the assessing ordinance until paid. The ordinance shall prescribe when the assess- 
ments become due and delinquent, and the penalties payable after delinquency. 
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History: 1953 Comp., § 14-34-9, enacted by Laws 


1965, ch. 300. 
ARTICLE 36 
e e e 
Municipal Liens 

Sec. Sec. 
3-36-1. Municipal lien; filing with county clerk; contents 3-36-5. Municipal lien; provisions supplementary to 

of lien; interest on principal amount of other methods of foreclosing liens. 

utility [lien]. 3-36-6. Special alternative procedure for the foreclosuré 
8-36-2. Effect of filing notice of lien, of municipal liens by action in rem. 
3-36-3. Manner of releasing lien. 3-36-7. Application of proceeds from sale of property, 
3-36-4,. Municipal lien; foreclosure; joinder of defendants; 


contents of complaint; several judgment 
or decree; lien recitals as prima facie evi- 
dence; attorney fee. 


3-36-1. Municipal lien; filing with county clerk; contents of lien; 
interest on principal amount of utility [lien]. 


A. The municipal clerk shall file in the office of the county clerk any notice of lien created by 
ordinance or under authority of law. The notice of lien shall include: 
(1) the number of the ordinance under which the lien is established; 
(2) the fact that a lien is established; 
(3) the general purpose of the lien; 
(4) the name of the owner of the property against which the lien is established as deter- 
mined from the records of the county assessor; 
(5) a description of the property against which the lien is established; 
(6) the amount of the lien; and 
(7) ifthe lien is for more than one period of time, the date for which the lien is established. 
B. A lien for charges or assessments which are provided for or fixed by any one ordinance or 
under authority of law may be included in the same notice of lien, and it shall not be necessary to 
file separate liens against the separate properties. The lien shall be attested in the name of the 
municipal clerk under the seal of the municipality. 
C. The principal amount of any lien imposed for a municipal utility charge or assessment shall 
bear interest at the rate.of twelve percent per year from the date of filing the notice of the lien un- 
less otherwise provided by law. 


History: 1953 Comp., § 14-35-1, enacted by Laws Duty of city to foreclose lien for holders of cer- 
1965, ch. 300; 1981, ch. 213, § 3. tificates. — Limitations of statute did not prevent mu- 
Bracketed material. — The bracketed material was nicipality from constituting itself as trustee or agent of 
inserted by the compiler and is not part of the law. certificate holders for purpose of making assessments, 
Cross references. — For lien for cost of removal of including the enforcement and collection thereof, when 
dangerous buildings or debris, see 3-18-5 NMSA 1978. authorized by statute, subject to constitutional and statu- 
For lien for improvement by municipality of sanitary fa- tory limitations on the exercise of this power. Conceding 
cilities, see 3-18-22 NMSA 1978. that city was authorized to foreclose liens for delinquent 
For charge for service by municipal utility as a lien, see assessments, the same right and duty was imposed upon 
3-23-6 NMSA 1978. _ certificate holders. They had duty to mandamus city to 
For lien of assessment for refuse collection service, see perform or to institute foreclosure proceedings. Purcell v. 

3-48-7 NMSA 1978. City of Carlsbad, 126 F.2d 748 (10th Cir. 1942). 
For lien of assessment for sidewalk repair or construc- City has right to lien for unpaid utility bills. 1959- 

tion, see 3-49-4 NMSA 1978. 60 Op. Atty Gen. No, 59-128. 

For statute of limitation, see 37-1-4 NMSA 1978. There is no specific statute of limitations for pay- 
ment of utility bills and therefore such an:action would 
ANNOTATIONS be governed by 37-1-4 NMSA 1978. 1959-60 Op. Att'y Gen, 


No. 59-128. 


Srbetantisheotepliance: mitts sgetion  neenitta ee: Am. Jur. 2d, A.L.R. and C.J.S. references. — 70A 


covery. — Recovery may be had under this section if : 
there is substantial compliance with its requirements. Am. Jur. 2d Special or Local Assessments §§ 178 to 213. 


Town of Hot Springs v. Able, 1941-NMSC-062, 46 N.M. Priority between tax or assessment lien and mortgage 
149,123 P2d720. | : ; or other nontax lien held by state or municipality, 159 


A.L.R, 832. 
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3-36-2 MUNICIPALITIES 3-36-4 


Respective rights and estates of persons claiming real Superiority of special or local assessment lien over ear- 
property through sales by different taxing agencies to en- lier private lien or mortgage, where statute creating,such 
force taxes or special assessments as between which there special lien is silent as to superiority, 75 A.L.R.2d 1121. 
is a parity of lien, 167 A.L.R. 1001. 63 C.J.S. Municipal Corporations §§ 1446, 1564 to 1571. 


Validity and effect of agreement by property owner to 
pay assessment, 167 A.L.R. 1030. 


3-36-2. Effect of filing notice of lien. 


After the filing of the notice of the lien in the office of the county clerk, the municipality shall 
have a lien upon the property described in the notice of lien. The filing of the notice of the lien shall 
be notice to all the world of the existence of the lien and of the contents of the notice of lien. No 
such lien shall affect the title or rights to or in any real estate, of any purchaser, mortgagee in good 
faith or judgment lien creditor, without knowledge of the existence of such lien, unless the notice 
of the lien is filed in accordance with Section 3-36-1 NMSA 1978 in the office of the county clerk of 
the county in which the real estate affected thereby is situated. All municipal liens filed in confor- 
mity with Sections 3-36-1 through 3-36-6 NMSA 1978 shall be first and prior liens on the property 
subject only to the lien of general state and county taxes. 


History: 1953 Comp., § 14-35-2, Shacisd by Laws ANNOTATIONS 


. 300; 1981, ch. ' 
LEE eS OO eA ch 2g If lien has not been recorded so as to give construc- 


tive notice, the question of actual notice is material. 1959- 
60 Op. Att'y Gen, No. 59-128. 


3-36-3. Manner of releasing lien. 


The municipal clerk may release a lien against any specific property by: 
A. entering and signing a receipt of payment upon the notice of lien filed in the office ofthe 
county clerk; or 
B, issuing a separate receipt which recites that payment of the lien with any accrued in- 
terest and penalty has been made. 


History: 1953 Comp., §, 14-35-3, enacted by Laws 
1965, ch. 300. 


3-36-4. Municipal lien; foreclosure; joinder of defendants; contents © 
of complaint; several judgment or decree; lien recitals as 
prima facie evidence; attorney fee. 


A. The municipality or the holder of any lien may, in a single suit, foreclose the liens against all 
of the persons named in the notice of liens or against the property if pe owners are MDD OWE. The 
complaint filed by the municipality shall: 

(1) expressly name each defendant if known; 
(2). describe the property against which the lien is established; and 
(3) set forth the amount of the lien. 

B. The judgment or decree rendered in said cause shall be eae against the named defen- 
dants and against the several properties for the amounts decreed to be due by each. A lien against 
real estate may be foreclosed in the same manner that mortgages or other liens against real estate 
are foreclosed with like rights of redemption. Lien against personal property may be foreclosed in 
the same manner security interests are foreclosed. At the trial of any case foreclosing any lien, the 
recitals of the lien or other evidence of indebtedness shall be received in evidence as prima facie 
true. In the foreclosure of any lien created by municipal ordinance or under authority of law, a 
reasonable attorney's fee shall be taxed by the court as part of the costs. 


History: 1953 Comp., § 14-35-4, enacted by Laws Cross references, — For foreclosure of mortgages, see 
1965, ch. 300. 39-5-1 NMSA 1978 et seq. 
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3-36-5 MUNICIPAL LIENS 3-36-6 


For secured transactions, remedies available upon de- 
fault of debtor, see 55-9-501 NMSA 1978. 


ANNOTATIONS 


Duty of city to foreclose lien for holders of certifi- 
cates. — Limitations of statute did not prevent munici- 
pality from constituting itself as trustee or agent of certifi- 
cate holders for purpose of making assessments, including 
enforcing and collecting assessments when authorized by 
statute, subject to constitutional and statutory limitations 
on exercise of this power. Conceding that city was autho- 
rized to foreclose liens for delinquent assessments, the 
same right and duty was imposed upon certificate hold- 
ers. They had the duty to mandamus city to perform or to 


_ institute foreclosure proceedings. Purcell v. City of Carls- 


bad, 126 F.2d 748 (10th Cir. 1942). 

Dismissal as to some defendants. — A suit to fore- 
close certificates and paving liens against several defen- 
dants individually, as their interest appeared, could be 
dismissed as to some defendants and continued as to oth- 
ers, and appeal taken from such dismissal. City of Roswell 
v. Holmes, 1939-NMSC-034, 43 N.M. 3038, 92 P.2d 889. 

Procedure to challenge amount of lien. — The pro- 
cedures by which a city may attach and foreclose upon a 
lien do not provide a procedure to challenge the amount 
of the lien imposed. Henderson v. City of Tucumcari, 
2005-NMCA-077, 137 N.M.709, 114 P.3d 389, cert. denied, 
2005-NMCERT-006, 137 N.M. 766, 115 P.3d 229. 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 63 


C.J.S. Municipal Corporations § 1615. 


3-36-5. Municipal lien; provisions supplementary to other methods of 
foreclosing liens. 


The provisions of Sections 3-36-1 through 3-36-5 NMSA 1978, are intended to afford another 
and additional method of filing and enforcing municipal liens and are not intended to be construed 
as repealing any other method provided by law for the filing and foreclosure of liens. 


History: 1953 Comp., § 14-35-5, enacted by Laws 
1965, ch. 300. 


3-36-6. Special alternative procedure for the foreclosure of municipal 
liens by action in rem. 


A. As used in this section: 

(1) "lien" means any unpaid assessment for a street, alley, curb, gutter, storm sewer, sani- 
tary sewer, off-street parking or any other type of municipal special assessment, together with 
interest and penalties on all of the foregoing and cost in connection therewith, which i isa lien on 
real property duly recorded in the land records of the county; 

(2) "court" means the district court of the county in which the land is situate; and 

(3) "municipal clerk" means the clerk of the municipality, his deputy, if any, or his desig- 
nated. representative, 

B. The provisions of this section shall be applicable only to liens owned by a municipality and 
shall not; _ 

(1) affect existing remedy or procedure for the enforcement or foreclosure of liens provided 
for in this chapter or any other law, but the procedure provided herein for foreclosure by action 
in rem shall be in addition to any other remedies now provided by law for the foreclosure of any 
municipal lien and shall not be construed as repealing or amending any existing procedure by 
implication; and 

(2) affect pending actions or proceedings, provided, however, that any pending action or pro- 
ceeding for the enforcement or foreclosure of municipal liens may, at the election of the municipality, 
be discontinued without prejudice, and a new action may be instituted pursuant to the provisions of 
this section in respect to any such lien which new action, if instituted within sixty days, shall relate 
back for purposes of the statute of limitations to the date of the filing of the original action. 

_ ©, .The district courts shall have jurisdiction of actions authorized by this section, 

alen Whenever it shall appear that a lien as defined herein, or any installments thereon, has 
been due and unpaid and is delinquent after the date said assessment or other legal charge be- 
came a lien, the municipality may elect to declare the total amount due and payable and such 
lien may be foreclosed in the manner provided herein notwithstanding the provisions of any other 
general or special law. An election to declare the total amount due and payable shall not constitute 
an acceleration of the payment for the purpose of the statute of limitation and the statute of limi- 
tation shall not commence to run until the last installment would normally come due. 
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3-36-6 MUNICIPALITIES 3-36-6 


(1) The director of finance or other municipal officer designated by the governing body to 
collect and receive payments due on municipal liens shall, from time to time, submit to the mu- 
nicipal clerk a list of tracts.or parcels of land against which the municipality holds a lien and a 
payment or any installments due thereon have been unpaid and are delinquent. Such list shall 
contain the legal description of the parcels concerned and may include one or more separate par- 
cels or tracts with the name and address of the owners, and other parties of interest, if known. 

(2) ©The municipal clerk shall then prepare and sign a notice of foreclosure, which will also 
bear the signature and mailing address of an attorney representing the municipality. The notice 
shall be substantially in the following form: . 


"STATE OF NEW MEXICO COIN IL sprercacecanst tartans 


IN THE DISTRICT COURT 
NOTICE OF FORECLOSURE OF LIENS. BY THE CITY OF ............... ARs pee Pay A ; 
Plaintiff. 

By: Action in rem ;, 

To: (List the names and addresses, if known, of all parties having an interest in any of the par- 
cels of land to be described below) 

Defendants. 

A. List all parcels by legal description with name of the title owner and mortgage holder, and 

other interested parties if known, with the following information as to each parcel: 

1. The date such lien was made of record. | 

2. The legal basis for the lien, such as assessment district and account number. 

3. If lien is imposed by an ordinance, the number and the date of the ordinance. 

4, The date of the last payment made on such assessment or charges which constitute the lien. 

5. A statement that payments on the assessment or charges or any installment of an assess- 
ment are delinquent. 

6. The total amount due and payable including penalties and interest to date. 

7.A statement that the municipality elects to declare the total unpaid balance now due and 
payable. 

B. A statement to the effect all persons and corporations named above and any and all unknown 
- persons who may have an interest in the lands described are hereby notified that the filing of this 
notice of foreclosure with the clerk of the district court constitutes the complaint and commence- 
ment by the city of ............ of an action in the district court of............ county to foreclose the liens 
herein described by foreclosure proceedings in rem, and that the filing of a duplicate original of 
this notice in the office of the county clerk of the county where the land is situate constitutes no- 
tice of pendency of the action against each piece or parcel of land herein described to enforce the 
payment of such liens. This action is brought against the real property only and is to foreclose the 
liens described in this notice. 

C. All interested parties are hereby notified that a copy of this notice is on file in the office of the 
municipal clerk and is open to public inspection during normal business hours for a period of sixty 
(60) days from the date this notice was filed with the district court. 

D. And take further notice that any person having or claiming to have an interest in any such 
parcel or parcels and the legal right thereto, may, on or before sixty (60) days from the date of the 
filing of this notice with the clerk of the district court, by paying to the municipality all amounts 
due, including interest and penalties due thereon, computed to the date of payment, attorneys' 
fees and costs, or at the option of the municipality, by paying to the municipality the amount of the 
unpaid installments thereon, plus all interest and penalties due thereon computed to the date of 
payment, attorneys’ fees and costs, move for dismissal of the foreclosure with or without prejudice, 
as applicable. 

Municipal Clerk 
ATTEST: 


CHET T HOHE OHHH OHHH Eee OEE HEHE HEE EE HEE HOD 
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Attorney for the city of ..........40... was 
ree aoe i 


eui(3) not: the filing of the notice of foreclosure as Aneciied herein the clerk of the digeniet 
court shall forthwith issue a summons substantially in the following form: 


"SUMMONS 
Defendants: Greeting: . 

You are hereby commanded to appear before the Honorable ......... ) Division ...... , the... Judicial 
District of the state of New Mexico, sitting within and for the county of... that being the county in 
which the notice of foreclosure of liens herein is filed, within sixty (60) days after the date hereof 
and then and there answer the notice of foreclosure of liens and praphek cause why an foreclosure 
should not be granted. 

You'are further notified that'in the event of failure to pay the total amount due, inslOditurd in- 
terest, penalties, attorneys’ fees and costs or at the option of the municipality to pay the unpaid 
installments due together with interest and penalties computed to date, attorneys' fees and costs 
or to answer by any person having the right to redeem or answer within the time provided, a judg- 
ment of foreclosure shall be entered and ownership of said property shall in due course pass to the 
city of ...... unless redeemed as provided by law. 

“WITNESS the Honorable ...... , district judge of the. . . . judicial district court of the state of New 
Mexico, and the seal of the district court of ...... einai’ ‘Hig ey Of 1 Oho Af 


TOTO THRO TOOT HOH eT HH TCH HEHE H HEHE UE HERE HTH HHO EH HORE OEE EE EH ES 


KE; ‘The original notice of foreclosure prepared in accordance with Subsection D 1 of this sec- 
tion shall be filed with the clerk of the district court, and such notice shall constitute.a complaint, 
a duplicate original of the notice shall be filed with the county clerk which filing shall constitute 
constructive notice to all purchasers or encumbrancers of the property concerned, of commence- 
ment of the foreclosure action in rem. Upon the filing of the notice of foreclosure the municipal 
clerk shall forthwith cause a copy thereof to be published once each week for two successive weeks 
in a newspaper published in or having general circulation within the county in which the property 
affected is located. 

F. Within five days after filing the notice of foreclosure as provided herein, the municipal clerk 
shall cause a copy of such notice and summons to be mailed by registered or certified mail, return 
receipt requested, to the last known address of each owner, the mortgage holder, lien holder and 
all other known persons having an interest in any of the property affected thereby as the same ap- 
pears upon the records of the county clerk, the county assessor or any other source he deems reli- 
able. An affidavit of such mailing shall be filed with the clerk of the district court. In the event the 
address of the owner or other persons having an interest, is unknown, the municipal clerk shall so 
state in his affidavit of mailing which shall be filed with the clerk of the district court, and in such 
event, a copy of the notice of foreclosure, summons and such affidavit shall be posted in the county 
courthouse of the county where the land is situated. 

G. All affidavits of filing, posting, mailing or other acts required herein shall be filed with the 
clerk of the district court and together with all other documents required herein, constitute and 
become part of the court.record in such foreclosure action. 

H. It shall not be necessary for the municipality to plead or prove the: various acue nibead Wines 
and notices taken prior to the enactment of an ordinance imposing an assessment, or other lawful 
charges against the lands described in the notice of foreclosure and all such assessments or other 
lawful charges shall be presumed to be valid. A defendant alleging any jurisdictional defect or 
invalidity in the assessment or other lawful charge must particularly specify in his answer such 
defect or invalidity and must affirmatively establish such defense. 

I. If an answer is filed and served upon the municipality within the time provided herein 
the court shall forthwith hear and determine the issues raised. Upon such trial, proof that such 
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3-36-7 MUNICIPALITIES 3-36-7 


assessment or other charges was [were] paid, together with any penalties and interest costs which 
may have been due or that the property was not legally subject to the assessment or charges, shall 
constitute a complete defense. If the court finds for the municipality, it shall issue its judgment 
foreclosing the liens and transferring title in fee simple to the municipality subject only to unpaid 
ad valorem taxes, other special assessments having a lien on the property which is coequal with 
the lien for ad valorem taxes, and the right of redemption as hereinafter provided. A certified copy 
of the judgment shall be filed for a record with the county clerk. 

J. Ifa defendant fails to answer within the time period provided herein, the court shall find 
such defendant in default and shall thereupon make a final judgment foreclosing the liens and 
transferring title in fee simple to the municipality subject only to unpaid ad valorem taxes and 
other special assessments having a lien on the property which is coequal with the lien for ad va- 
lorem taxes, and the right of redemption as hereinafter provided. 

K. The owner or mortgage holder or other person having an interest, or their assigns, of any 
parcel of land foreclosed. upon under this procedure to satisfy municipal liens, may redeem: said 
parcel any time within one year after the date the judgment of foreclosure is entered by paying to 
the municipality the total amount due to satisfy the lien, including all interest and peweltiae at- 
torneys' fees and other costs, if any, computed to the date of payment, 

L. The municipality may at any time prior to final judgment, withdraw any parcel from a pro- 
ceeding under this section where the liens and other charges have been paid up to date or paid in 
full or in cases where a parcel was listed on the notice of foreclosure in error, or where the munici- 
pality has accepted a deed in lieu of foreclosure. 

M. Sale of property foreclosed under this procedure. No real property foreclosed anten this 
procedure shall be sold to satisfy a delinquent assessment until at least fifteen days after the date 
of judgment or decree of the court within which time the owner, mortgage holder or other parties 
having an interest in the tract or parcel of land may pay off the judgment or decree and avoid the 
sale. Thereafter, the municipality may sell the property at public or private sale, subject to the 
right of redemption, ad valorem taxes and other pin assessments having a lien on the property 
which is coequal with the lien for ad valorem taxes. . 


History: 1953 Comp., § 14-35-6, enacted by Laws Severability clauses. — Laws 1977, ch. 190, § 2, pro- 
1973, ch. 379, § 1; 1977, ch. 190, § 1. vided for the severability of the act if any part or applica- 


Bracketed material. — The bracketed material was tion thereof is held invalid. 
- inserted by the compiler and is not part of the law, (OQ 


3-36-7. Application of proceeds from sale of property. | 


The proceeds of the sale of the property by the municipality pursuant to a foreclosure sale on 
a municipal lien under the provisions of Section 3- 36-4 or 3-36-6 NMSA 1978 shall be applied a: as 
follows: 

A. first, to the payment of costs in giving notice of the sale and of conducting the sale; 

B. second, to the indebtedness claimed under the lien and thence to ad valorem taxes and 
other special assessments having a lien of the property which are coequal with the lien for ad va- 
lorem taxes; and 

C. third, after all such costs, liens, assessments and taxes are paid, to the former owner, mort- 
gage holder or other parties having an interest in the tract or parcel, upon such person providing 
satisfactory proof to the court of such interest and upon approval of the court. 


History: 1978 Comp., § 3-36-7, enacted py Laws Priority as between lien of taxes and lien of special as- 
1980, ch. 51, § 1. sessments, 65 A.L.R. 1379. 
ANNOTATIONS 63.C, y: S, Municipal Corporations §§ 1570, 1580. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 70A 
Am. Jur. 2d Special or Local Assessments §§ 183 to 186. 
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3-37-1 MUNICIPAL FINANCES 3-37-2 


ARTICLE 37 


Municipal Finances 


3-37-1. Governing body is board of finance; duties of 
clerk and treasurer. 

3-37-2. Finance; authorization. 

3-37-3. Finance officer; duties; records open to inspection. 

3-37-4, Finance receipts. 


Sec. 

3-37-5, Warrants; execution; registration. 

3-37-6. Accepting or borrowing funds from the federal 
government. 

3-37-7, Determination of uncollectable account; removal 
from accounts receivable, 


3-37-1. Governing body is board of finance; duties of clerk and 


treasurer. 


A. The governing body is the board of finance of the municipality and the members of the gov- 
erning body shall serve without compensation additional to the compensation authorized by law 
for their services as members of the governing body. 


B. The municipal clerk shall: 


(1) serveas secretary to the board of finance; 
(2) Beep a record of the proceedings of the board of fares which dim be a public record; 


and 


(3) convene a meeting of the board of finance whenever necessary or whenever requested 


to do. so by any member of the board of finance. 


C. The municipal treasurer shall: 


(1) supervise the depositing and safekeeping of all money belonging to the municipality; 


and 


(2) with the advice and consent of the municipal board of finance, designate banks quali- 
fied to receive on deposit money entrusted to his care. 


History: 1953 Comp., § 14-36-1, enacted by Laws 
1965, ch. 300. 

Cross references. — For division of financial control 
of state department of finance and administration, powers 
and duties, see 6-5-1 NMSA 1978 et seq. 

For local government division of state department of fi- 
nance and administration, duties of local public bodies, see 
6-6-1 NMSA 1978 et seq. 

For fiscal year designated, see 6-10-1 NMSA 1978. 

For deposit and investment of funds, see 6-10-10 NMSA 
1978. 

For security for deposits, see 6-10-16 NMSA 1978 et seq. 

For interest rates and powers of state board of finance, 
see 6-10-30 NMSA 1978 et seq. 

For officials misusing funds, penalty, see 6-10-40 NMSA 
1978. 

For deposit of funds with state treasurer to match allot- 
ments from public or private sources, see 6-10-45 NMSA 
1978. 

For bribery of treasurers and employees, penalty, see 6- 
10-53 NMSA 1978. 

For the Warrant Cancellation Act, see 6-10-55 to 6-10-57 
NMSA 1978. 


3-37-2. Finance; authorization. 


The governing body shall: 


For loss or destruction of warrant or order for money, is- 
suance of duplicate, see 6-10-59 and 6-10-60 NMSA 1978. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and. C.J.S. references. — Con- 
stitutionality of statute relieving officer or public deposi- 
tory or his surety from liability for loss of public funds, 38 
A.L.R. 1512, 96 A.L.R. 295. 

Liability on bond for security of public funds deposited 
in banks as affected by form of transaction, or nature or 
validity of deposits, 65 A.L.R. 798. 

Invalid designation by another than depositing officer 
of depository for public funds as affecting liability of of- 
ficer or his bond for loss thereof through failure of deposi- 
tory, 66 A.L.R. 1059. 

Liability of public officer or his bond for loss of public 
funds due to insolvency of bank in which they were depos- 
ited, 93 A.L.R. 819, 155 A.L.R. 436. 

Termination of interest, or reduction of interest rate, on 
deposit of public funds, 107 A.L.R. 1210. 

Liability of public officer for interest or other earnings 
received on public money in his possession, 5 A.L.R.2d 257. 


A. control the finances and property of the municipality; 
B. appropriate money for municipal purposes only; and 
C. provide for payment of debts and expenses of the municipality. 
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History: 1953 Comp., § 14-36-2, enacted by Laws 
1965, ch. 300. 


ANNOTATIONS 


Payment of tort judgment. — A city having authority 
to levy taxes and pay debts may be compelled by man- 
damus to pay a judgment for tort. Barker v. State ex rel. 
Napoleon, 1985-NMSC-067, 39 N.M. 434, 49 P.2d 246. 

Operation of fire department. — Inasmuch as the 
operation of a fire department is within the corporate pur- 
poses of the municipality, a municipality has authority 
to appropriate and budget necessary sums for that pur- 
pose from its general fund. If this were not possible, all 


municipalities would be relegated to operating volunteer 
fire departments, 1955-56 Op. Att'y Gen. No, 55-6164. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur, 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 579 to 591. 

Municipal funds and credits as subject to levy under ex- 
ecution or garnishment on judgment against municipality, 
89 A.L.R. 863. 

Power of board or officials to depart from literal require- 
ments in respect of deposits or loans of public funds in 
their control, 104 A.L.R. 623. 

62 C.J.S. Municipal Corporations § 153. 


3-37-3. Finance officer; duties; records open to inspection. 


A. The treasurer shall be the finance officer for: the municipality unless another officer is di- 
rected by ordinance to be the finance officer. The finance officer shall: 
(1) receive all money belonging to the municipality; 
(2) keep his accounts and records in the manner prescribed by the governing body; 
(8) keep the money of the municipality separate from any other money in his possession; 
(4) expend the money only as directed by the governing body; 
(5) submit monthly, or oftener if required by the Sees body, a report of the receipts 


and expenditures of the municipality; and 


(6) prepare annually, at the close of the fiscal year, a financial report showing: the receipts, 
expenditures and balances for each fund. A copy of the financial report shall be filed in the office of 


the municipal clerk as a public document. 


B. The records of the finance officer shall be open to inspection by any citizen during the regu- 


lar business hours of the municipality. 


History: 1953 Comp., § 14-36-38, enacted by Laws 
1965, ch. 300. 

Cross references. — For requirements for cash books 
for public money, see 6-10-2 NMSA 1978. 

For bonds of treasurers, see 6-10-38 NMSA 1978 et seq. 

For failure of local officer to account for money as cause 
for removal, see 10-4-2 NMSA 1978. 


ANNOTATIONS 


Custody of funds. — An ordinance requiring a city 
treasurer to deposit city funds in his, hands in banks 


3-37-4. Finance receipts. 


qualified as provided by the ordinance, but not restricting 
payments by him of such moneys on his own checks, would 
not deprive him of the "custody" of such funds. Territory 
ex rel, City of Albuquerque v, Matson, 1911- NMSC- 016, 16 
N.M. 135, 113 P. 816, 

Am. Jur. 2d, A.L,R. and C.J.S. references. — 56 An, 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 283, 

62 C.J.S. Municipal Corporations § 545; 64 C.S. Mu- 
nicipal Corporations § 1880, 


A. A municipal official receiving money for the municipality shall make a Sele: in not less 


than duplicate form which shall show the: 
(1) amount received; 
(2) date'of payment; and 


(3) account for which payment is made. One copy shall be made available to the person 


paying money to the municipality. 


B. In lieu of a receipt, a municipal official may mark "paid" and the date paid on the portion of 
a municipal utility bill or statement to be retained by the payer and on one ee retained by the 


municipality. 


History: 1953 Comp., § 14-36-4, enacted by Laws 
1965, ch. 300. 
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3-37-5. Warrants; execution; registration. 


A. No payment of funds shall be made except upon a warrant of the municipality. A warrant 
shall be signed by the mayor or his authorized representative, and countersigned by the munici- 
pal treasurer or as prescribed by the Uniform Facsimile Signature of Public Officials Act [6-9-1 
through 6-9-6 NMSA 1978]. A warrant shall state the: 

(1) account or account number to which the warrant is chargeable; and 
(2) name of the person to whom the warrant is payable. 
B. The finance officer shall keep a record of all warrants issued. The record shall show the: 
(1) number of the warrant; 
(2) date it was issued; 
(3) amount of the warrant; 
(4) account to which the warrant is chargeable; and 
(5) name of the person to whom the warrant was issued. 


History: 1953 Comp., § 14-36-5, enacted by Laws ANNOTATIONS 
1965, ch, 300. 

Cross references, — For definition of "warrant", see Am. Jur, 2d, A.L.R. and C.J.S. references. — 62 
3-1-2 NMSA 1978. C.J.S. Municipal Corporations § 546; 64 C.J.S. Municipal 


Corporations § 1894. 


3-37-6. Accepting or borrowing funds from the federal government. 


Pursuant to any act of congress, a municipality may accept or borrow funds from the United 
States or any of its agencies or instrumentalities for any purpose authorized by the laws of this 
state. 


History: 1953 Compi, § 14-36-6, enacted by Laws Town borrowing from. farmers home adminis- 
1965, ch. 300. tration for water system. — Town of Hagerman may 
borrow money from the farmers home administration to 

ANNOTATIONS * aequire a water system; however, the note or certificate of 

County receipt of wastewater system construc- indebtedness given to the farmers home administration 
tion grants. — There are no constitutional or statutory must provide that it will be paid solely from the revenues 
limitations which would prevent counties from being eli- produced by the water system without incurring any li- 
gible to receive wastewater system construction grants ability to pay the indebtedness out of the general funds 
from the environmental protection agency. 1978 Op. Att'y of the municipality unless the voters of the municipality 
Gen; No: 78-15. have approved of the indebtedness in a general or special 


election, 1967 Op. Att'y Gen. No. 67- 84, 


3.37- 7. Determination of uticollectablt account; donioval from accounts 
receivable. 


If the finance officer of a municipality states: 

A. the manner in which a utility account or any unsecured account has been incurred; 

B.._ the efforts made to collect the utility account or unsecured account and to locate the debtor; 

C. that the utility account or unsecured account has been uncollectable for a period of more 
than four years; and... 

D. that in his opinion the utility account or unségunad account is uncollectable, 

the governing body of a municipality may, by resolution, remove the uncollectable utility ac- 
count or unsecured account from the list of accounts receivable of the municipality. 


History: 1953 Comp., § 14-36-7, enacted by Laws financial picture. Presumably, if the uncollectible ac- 
1965, ch. 19, § 1. counts were later shown to be collectible in some manner, 
920 ANNOT ATI ONS the rights of the municipality would not have been ex- 


tinguished by the removal procedure and the municipal- 
This procedure enables a municipality to adjust ity could proceed to collect from the debtor unless it was 
its financial books so as to reflect a more favorable 


barred by the statute of limitations. 1970 Op. Att'y Gen. 
No. 70-88. 
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ARTICLE 387A 


Small Cities Assistance Fund 


Sec. Sec. 
8-37A-1. Short title. 3-37A-3. Small rs assistance fund: distribution. 
8-37A-2. Definitions. 


3-37A-1. Short title. 
Chapter 8, Article 37A NMSA 1978 may be cited as the "Small Cities Assistance Act". 


History: Laws 1979, ch. 284, § 1; 2003, ch. 220, § 1. The 2003 amendment, effective June 20, 2008, substi- 
tuted "Chapter 3, Article 37A NMSA 1978" for "Sections 1 
through 3" at the beginning of the section. 


3-37A-2. Definitions. 


As used in the Small Cities Assistance Act: 

A. "municipality" means an incorporated city, town or village, whether incorporated under gen- 
eral act, special act or special charter, and incorporated counties and H-class counties; 

B. "municipal share" means one and thirty-five one-hundredths percent of the taxable gross 
receipts as defined in the Gross Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 
1978] reported annually for each municipality to the taxation and revenue department Oe a 
twelve-month period ending June 30; 

C. "total municipal share" means the sum of all municipal shares; 

D. "statewide per capita average" means the quotient of the total municipal share divided by 
the total population in all municipalities; 

E. "municipal per capita average" means the quotient of the municipal share divided by the 
municipality’ s population; 

F. "population" means the most recent official census or estimate determined by the bureau of 
the census, or, if neither is available, "population" means an estimate as determined by the local 
- government division of the department of finance and administration; 

G. "local tax effort" means the amount produced by a one-fourth of one percent muriieiiallt gross 
receipts tax in the previous fiscal year; 

H. "qualifying municipality" means a municipality with a population of less than ten thousand 
that has enacted on or before the last day of the preceding fiscal year an ordinance or ordinances 
imposing a municipal gross receipts tax pursuant to Section 7-19D-9 NMSA 1978 at a rate of one- 
fourth of one percent or more; 

I. "enacted" means adopted by a majority of the members of the Sqenine on of the munici- 
pality pursuant to-Section 7-19D-9 NMSA 1978 and: 

(1) for which no election has been called'in the manner and within the time provided by 
Section 7-19D-9 NMSA 1978; or 

(2) that has been approved by a majority of the registered voters voting on the question 
pursuant to Section 7-19D-9 NMSA 1978; and 

J. "minimum amount" means an amount equal to ninety thousand dollars ($90,000). 


History: Laws 1979, ch. 284, § 2; 1981, ch. 37, § 1; The 2003 amendment, effective June 20, 2003, in Sub- 


1981, ch, 215, § 1; 1983, ch. 205, § 1; 1983, ch. 214, § section D deleted "statewide municipal" following "divided 
1;,1999, ch. 170, § 1; 2003, ch. 220, § 2; 2012, ch. 5, § 1. by the total" near the end and added "in all, municipali- 
The 2012 amendment, effective January 1, 2014, in- ties" at the end; and added present Subsection J. 
creased the minimum amount that is used to determine The 1999 amendment, effective July 1, 1999, deleted 
the distribution of funds to small cities and in Subsection "the revenue division of the" preceding "taxation and 
J, after "amount equal to", deleted "thirty-five thousand revenue" in Subsection B; in Subsection (H), deleted the 
dollars ($35,000)" and added "ninety thousand dollars Subsection (1) designation and substituted "of" for "which 
($90,000)". is", substituted "that" for (2) with a municipal per capita 
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average less than the statewide per capita average; and "Section 7-19D-9" for "Section 7-19-4" in three places in 
(3) which" and "Section 7-19D-9 NMSA 1978" for "the Subsection I, 
Municipal Gross Receipts Tax Act"; and substituted 


3-37A-3. Small cities assistance fund; dtseMbutton: 


A. The "small cities assistance fund" is created within the state treasury. 

B. On or before January 31; 2004-and on or before January 31 of each subsequent year, the 
bureau of business and economic research located at the university of New Mexico shall certify to 
the taxation and revenue department the population of each municipality in the state. 

C. On or before the last day of February of 2004 and of each subsequent year, the taxation and 
revenue department shall compute the amount to be distributed to each qualifying municipality 
as follows: 

(1) the department first shall compute a distribution share for each qualifying municipal- 
ity. The distribution share shall be an amount equal to the product of the qualifying municipality's 
population multiplied by the difference between the statewide per capita average and the munici- 
pal per capita average less the local tax effort of the qualifying municipality; 

(2) in 2004 and subsequent years; the balance in the small cities assistance fund in n Febru: 
ary immediately after the distribution to the fund pursuant to Section 7-1-6.2 NMSA 1978 for the 
preceding January will be divided by the number of qualifying municipalities, The quotient will be 
rounded down.to the nearest dollar and may be cited as the "target amount"; 

(3) if the target amount determined in Paragraph (2) of this subsection is less than or 
equal to the minimum amount, the paca ti amount is the amount to be; distributed to each qualify- 
ing municipality; and 

(4) ifthe target amount stiesad the minimum amount, the amount to be distributed to all 
qualifying municipalities whose distribution share equals or is less than the minimum amount 
shall equal the minimum amount. The sum to be distributed to such municipalities shall be sub- 
tracted from the amount in the fund. The target amount then shall be increased by dividing the 
balance remaining in the fund by the number of remaining qualifying municipalities. The amount 
to be distributed to each remaining qualifying municipality shall equal the lesser of the municipal- 
ity's distribution share or the increased target amount. If the distribution share of one or more of 
these remaining qualifying municipalities is less than the increased target amount, the balance 
of the fund is to be further reduced by the amount necessary to provide for a distribution to those 
municipalities of their distribution shares. The target amount is to be increased again by divid- 
ing the recomputed fund balance by the number of qualifying municipalities not yet provided for. 
Successive iterations of the process to increase the target amount shall occur until no remaining 
municipality's distribution share is less than the increased target amount. _ ; 

D. The state treasurer shall distribute from the small cities assistance fund on or before 
March 1, 2004 and March 1 of each subsequent year to each qualifying municipality the amount 
certified by the taxation and revenue department for each qualifying municipality for the year. 

K. Funds distributed in accordance with this section shall be placed in the general fund of the 
qualifying municipalities receiving distributions. 


History: Laws 1979, ch. 284, § 3; 1981, ch. 215, g 2; fifty-six thousand dollars ($56,000)" and deleted the por- 
1988, ch. 214, § 2; 1984, ch. 25, § 1; 1986, ch. 20, § 1; tion of Subsection E; which provided for a reversion to the 
1987, ch. 291, § 1; 1988, ch. 129, § 1; 1999, ch. 170, § 2; general fund of unexpended and unencumbered balances. 
2008, ch. 220, § 3; 2004, ch. 112, § 1; 2009, ch. 144, § 1. The 2003 amendment, effective June,20, 2003, in Sub- 

Cross references. — For distributions from tax ad- section B inserted "or before January, 31,2004 and on or 
ministration suspense fund to small cities assistance before" preceding "January 31" near the beginning, and 
fund, see 7-1-6,2 NMSA 1978. inserted "subsequent" preceding "year" near the begin- 

The 2009 amendment, effective June 19, 2009, in ning; rewrote Subsection C; in Subsection D, substituted 
Subsection B, deleted "local government division of the "March 1, 2004 and March 1" for "June 15" near the mid- 
department of finance and administration" and added dle, inserted "subsequent" following "of each" near. the 
"bureau of business and economic research located at:the middle and deleted "period ending May 30 of the preced- 
university of New Mexico". ing" following "municipality for the" near the end; and de- 

The 2004 amendment, effective May 19, 2004, leted Subsection G concerning the definition of "minimum 
amended ‘Subsection C to delete immediately preceding amount". 

Paragraph (1) "provided that the maximum amount to be The 1999 amendment, effective, July 1, 1999, substi- 
distributed to a qualifying municipality shall not exceed tuted "the minimum amount" for "fifteen thousand dollars 
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($15,000)" throughout the section; in Subsection C, sub- 
stituted "fifty thousand dollars ($50,000) if the qualifying 
municipality has a population of five thousand or less and 
thirty-five thousand dollars ($35,000) if the qualifying 
municipality has a population of more than five thousand 
but less than ten thousand" for "thirty. thousand dollars 
($30,000)", substituted "the minimum amount, the distri- 
bution share shall be the minimum amount" for "fifteen 
thousand dollars ($15,000) shall receive a distribution of 
fifteen thousand dollars ($15,000)", added "calculated pur- 
suant to Subsection C of this section" following "sum of 
the distribution shares"; and added Subsection G. 


MUNICIPALITIES 


3-38-1 


The 1988 amendment, effective July 1, 1988, in Sub- 
section B substituted "January 31" for "August 31", in 
Subsection C substituted "June 10" for "January 10” in 
the first sentence and twice substituted "May 30" for "De- 
cember 31" in the second sentence, substituted "June 15" 
for "January. 15" and."May 30" for "December 31" in Sub- 
section D, and substituted "June 30" for "January 20" in 
Subsection E. 

The 1987 amendment, effective June 19, 1987, re- 
wrote the second sentence in Subsection C. 


_ ARTICLE 38 


Licenses and Taxes 


. Licensing; business activities. 

. Denial or revocation of license; hearing. 

. Authorization for business registration fee. 

. Business licensing; business registration; appli- 
cation to do business; issuance of license 
or registration; proration of license fee; re- 
newal of registration; staggered periods for 
business registration. 

Collection; enforcement. 

Lien for license; priority; payment from proceeds 
of judicial sale; certificate of liens. 

-7 to 3-38-10. Repealed... 

. Recompiled. 

. Repealed. 

. Short title. 

. Definitions. 

Authorization of tax; limitations on use of pro- 

ceeds. 


3-38-1. Licensing; business activities. 


Sec. 

3-38-16. Exemptions. 

3-38-17. Collection of taxes. 

8-17.1; Audit of vendors. 

17,2. Financial reporting. 

17.3. Enforcement. 

18. Collection of delinquencies. 

18.1. Lien for occupancy tax; payment; certificate of 
liens. 

-38-19. Penalties. 

3-38-20. Ordinance requirements. 

-38-21. Eligible uses of tax proceeds. 

-38-21.1. Contracting for services. 

3 

3 

3 

3 


3-3 
3-38- 
3-38- 
3-38- 
3-38- 


. Advisory boards created; duties. 
. Revenue bonds. 

. Refunding bonds. 

. Maintaining revenue dedication. 


to go 68 co GO Oo CD00 
ee 
~~) 
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The governing body may declare, by ordinance, that the licensing or regulation of a business 
not otherwise exempt by law is conducive to the promotion of the health and general welfare of 
the municipality and may impose a license fee on and require a separate license for each place of 
business conducted by the same person, firm, corporation or association. The license fee shall bear 
a reasonable relation to the regulation of the business. 


History: 1953 Comp., § 14-37-1, enacted by Laws 
1965, ch. 300; 1981, ch. 37, § 2. 

Crogs reférences. — For the Construction Industries 
Licensing Act, see 60-13-1 NMSA 1978 et seq. 

For licenses for jewelry auctions, see 61-16-6 NMSA 1978. 


ANNOTATIONS 


Ordinance will not be upheld merely because 
of its declared purpose. — Even though the declared 
purpose of an ordinance is for the exercise of the police 
power, the whole act will be examined to ascertain its 
characteristics and to determine whether there is actu- 
ally an exercise of that power. It will not be upheld merely 
because of its declared purpose. City of Lovington v. Hall, 
1961-NMSC-021, 68 N.M. 143, 359 P.2d 769. 

Declared purpose is to be given consideration in 
aid of interpreting the purpose, reason or occasion for the 
ordinance. City of Lovington v, Hall, 1961-NMSC-021, 68 
N.M. 148, 359 P.2d 769. 

City cannot bargain away its police power for 
license fees, nor divest itself of its duty of preserving 
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public health, by licensing a business which endangers the 
public health. Mitchell v, City of Roswell, 1941-NMSC-007, 
45 N.M. 92, 111 P.2d 41. 

Businesses subject to licensing. — Cities are autho- 
rized to fix and collect a license fee on cleaning, pressing 
and tailoring shops, welding shops and machine shops 
within their limits, as a police or regulatory measure. 
Tharp v, City of Clovis, 1929-NMSC-046; 34 N.M.161, 279 
P. 69. 

Power to license. — Cities and towns could, under 
their police power, license and regulate the occupation of 
dray, transfer, taxicab and storage warehouses. Daniel v. 
City of Clovis, 1929-NMSC-061, 34 .N.M. 2389, 280 P, 260. 

Extent of license fee. — Municipality has power to 
charge a license fee which does not exceed the probable 
expense of issuing the license and of regulating the busi- 
ness, City of Lovington v. Hall, 1961-NMSC-021, 68 N.M. 
148, 359 P.2d 769. 

Mere fact that license fees produce some excess 
revenue does not render the ordinance invalid; but the 
fees must be "incidental to regulation and not primarily 
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for the purpose of producing revenue." City of Lovington v. 
Hall, 1961-NMSC-021, 68 N.M. 148, 359 P.2d 769, 

Declaration of purpose required. — There is ex- 
pressed a legislative intent to allow municipalities to li- 
cense and regulate provided the governing body shall by 
ordinance declare that the licensing and regulation is con- 
ducive to the promotion of the health and general welfare 
of the community. 1955-56 Op. Att'y Gen. No. 55-6096. 

Phrase "not otherwise exempt by law" in this sec- 
tion refers both to the exemptions from licensing and 
regulation created by the Construction Industries Licens- 
ing Act, those created by the Private Investigators' Act 
and possibly to other statutory exemptions. Section 3-38-3 
NMSA 1978 covers occupations the municipality does not 
seek to regulate under this section. 1969 Op. Att'y Gen. 
No, 69-72. 

Contractors exempt. — The right of a municipality to 
both license and regulate resident and nonresident con- 
tractors has been taken away by the comprehensive na- 
ture of the Construction Industries Licensing Act except 
in certain minor respects. 1969 Op. Att'y Gen, No. 69-72. 

Effect of revenue production. — The purpose of an 
ordinance under this section must be to charge license 
fees to defray the cost of regulation, and any license fee 
charged primarily to produce revenue would render the 
ordinance void. 1969 Op. Att'y Gen. No. 69-72. 

Some revenue produced by licensing under this section 
will not, of itself, render the ordinance void, 1969 Op. Att'y 
Gen. No. 69-72. 

Effect of repealing counties' specific statutory au- 
thority. — The repeal of the specific statutory authority 
of counties to impose license fees and occupational taxes 
(7-22-1 to 7-22-14 NMSA 1978) would not implicitly re- 
peal a county's authority to exercise those powers pursu- 
ant to the statutes governing municipalities since repeals 
by implication are not favored, The 1979 repeal of 7-22-1 
to 7-22-14 NMSA 1978, without a clear expression of leg- 
islative intent to limit the authority of counties, would not 
prevent a county from imposing fees and taxes under this 
section and 3-38-3 NMSA 1978, but a county would have 
no more authority in this regard than would a municipal- 
ity, and the restrictions of this section and 3-38-3 NMSA 
1978 would apply. 1979 Op. Att'y Gen. No. 79-09 (decided 
prior to 1981 repeal and reenactment of 3-38-3 NMSA 
1978). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur, 2d Licenses and Permits §§ 4 to 38; 56 Am. Jur, 2d 
Municipal Corporations, Counties, and Other Political 
Subdivisions §§ 471 to 492; 58 Am. Jur, 2d Occupations, 
Trades, and Professions §§ 2, 3, 10, 63 et seq. 

Laundries, regulations concerning location of, 6 A.L.R. 
1597. 

Auctions and auctioneers, municipal power to regulate, 
11 A.L.R. 474, 100 A.L.R. 834, 161 A.L.R. 706. 

Gasoline filling stations, regulation or authorization 
of, 18 A.L.R. 101, 29 A.L.R. 450, 34 A.L.R. 507, 42 A.L.R. 
978, 49 A.L.R, 767,55 A.L.R. 256, 79 A.L.R. 918, 96 A.L.R. 
1337. 

Pool and billiard rooms and bowling alleys, licensing 
and regulation, 20 A.L.R. 1482, 29 A.L.R, 41, 53 A.L.R. 
149, 72 A.L.R. 1339. 

Suspected ideteiatidrli refusal of license hioelwae of suspi- 
cion of intended violation of its conditions, 27 A.L.R. 325. 

Junk dealers, regulation of, 30 A.L.R, 1427, 45 A.L.R.2d 
1391. 

Heating contractors, validity of municipal regulations, 
33 A.L.R. 146. 

Plumbers and plumbing, validity of regulations as to, 36 
A.L.R. 1842, 22 A.L.R.2d 816. 

Liability as affected by license issued by municipal of- 
ficer, 42 A.L.R. 1208. 

Dry cleaning and dyeing establishments, public regula- 
tion of, 49 A.L.R. 110, 128 A.L.R. 678. 


LICENSES AND TAXES 
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"Taxicab stands," validity of municipal regulation re- 
quiring vehicles for hire to make use of, 55 A.L.R. 132, 76 
A.L.R. 885, 109 A.LiR, 1381. 

Permit or license, wrongful revocation, liability of mu- 
nicipality in damages for, 55 A.L.R. 434. 

Personal liability of public officer for refusing to grant 
application for license, 85 A.L.R. 298, 

Electricians and installation of electrical work, munici- 
pal regulation, 96 A.L.R. 1506. 

Barbershops, regulating hours of closing, 98 A.L.R. 
1093. 

Newspapers, ordinance regulating hours of sale of on 
streets, 107 A.L.R. 1275. 

Questioning issuance, right of holder of license from 
public to question propriety of issuing license to other per- 
sons, 109 A.L.R, 1259. 

Vending machines, regulation as to sale of cigarettes by, 
111 A.L.R. 755, 151 A.L.R. 1195. 

Plumbers, reasonableness of license fee, 114 A.L.R. 578, 

Building or construction contractors, validity, construc- 
tion, and application of regulations as to business of, 118 
A.L.R. 676. 

Plumbing or plumbing work within statute or ordinance 
requiring license or other regulation, 125 A.L.R. 718. 

"Catch-all" law: validity of statute or municipal ordi- 
nance which provides generally that occupations or busi- 
nesses, for which no specific license tax has been imposed, 
shall be subject to a license tax of a specified amount or 
rate, 134 A.L.R. 841. 

Juke boxes or other mechanical musical devices, valid- 
ity of municipal regulation of, 151 A.L.R, 1178. 

Change in law pending application for permit or license, 
169 A.L.R. 584. 

"Grandfather clause" of statute or ordinance regulating 
or licensing business or occupation, 4 A.L.R.2d 667. 

Regulation of practice of photography, 7 A.L.R.2d 416. 

Magazine subscriptions, validity of municipal regula- 
tion of solicitation of, 9 A.L.R.2d 728. 

Validity of municipal ordinance imposing requirements 
on outside producers of milk to be sold in city, 14 A.L.R.2d 
103. 

Tourist or trailer camps, motor courts, or motels, main- 
tenance or regulation by public authorities of, 22 A.L.R.2d 
774, 

Right of person wrongfully refused license upon proper 
application therefor to do act for which license is mequired, 
30 A.L.R.2d 1006. 

Watchmaking, watch repairing and the like, 34 A.L.R.2d 
1326. 

House-to-house canvassing, validity of ordinance pro- 
hibiting or restricting, 35 A.L.R.2d 355, 

Municipality's liability and damages for its refusal to 
grant permit, license, or franchise, 37 A.L.R.2d 694. 

Collection and commercial agencies or representatives 
thereof, 54 A.L.R.2d 881. 

Validity, right to attack validity of statute, ordinance, 
regulation relating to occupational or professional li- 
cense as affected by applying for, or securing, license, 65 
A.L.R.2d 660. 

Payment of license taxes to prevent closing of, or inter- 
ference with, business as involuntary so as to permit re- 
covery, 80 A.L.R.2d 1040. 

Psychologists, 81 A.L.R.2d 791. 

Garbage or rubbish removal services, 83 A.L.R.2d 799. 

Self-service laundries, 87 A.L.R.2d 1007: 

Undertakers, funeral directors, or embalmers, validity 
of ordinance relating to, 89 A.L.R.2d 1338. 

Correspondence schools or their canvassers or solici- 
tors, 92 A.L.R.2d 522. 

Single or isolated transactions as falling within provi- 
sions of commercial or occupational licensing require- 
ments, 93 A.L.R.2d 90. 

Debt adjusting business, 95 A.L.R.2d 1354. 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


3-38-2 MUNICIPALITIES 3-38-3 


Sale of merchandise on streets and highways, or their Laundry; applicability of city ordinance requiring li- 
use for such purpose, authorization, prohiisitaan, or regu- cense for laundry to supplier of coin-operated laundry 
lation by municipality of, 14 A.L.R.3d 896, machines intended for use in ag Seve arepigs 65 

Intoxicating liquor, validity of municipal regulation A‘L.R.8d 1296. 
more restrictive than state regulation as to time for sell- Regulation of the bigsinidat of pestiniiche 81 A. L.R.3d 
ing or serving, 51 A.L.R.3d 1061. 1212. 

Pardon as restoring public office or ping or eligibility 58 C.J.S. Licenses §§ 10, 11; 62 C.J.S. Municipal Corpo- 
therefor, 58-A.L.R.38d 1191. rations § 234 et seq. 


3-38-2. Denial or revocation of license; hearing. 


A.. For the purpose of regulation and when deemed in, the public interest, the governing body 
may refuse to grant a license but no license shall be refused until the person seeking the license 
has been given the opportunity of a hearing by the governing body. After such a hearing, the ma- 
jority of the governing body at the hearing may still refuse to grant a license. 

B. | Whenever a person is guilty of violating an ordinance relating to the granting of a license, or 
in the judgment of the governing body the public welfare requires a license be revoked, the govern- 
ing body may revoke the license. . 


History: 1953 Comp., § 14-37-2, enacted by Laws ANNOTATIONS 


1965, ch. 300. 
Beet ae Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur. 2d Licenses'and Permits §§ 57 to 62. 
53 C.J.S. Licenses §§ 38, 39, 43, 50 to 52. 


3-38-3. Authorization for business registration fee. 


A. In addition to the licensing authority contained in Section 3-38-1 NMSA 1978, a munici- 
pality shall, by ordinance, charge’a business registration fee on each place of business conducted 
within a municipality that is not licensed by the municipality under Section 3-38-1 NMSA 1978. 
The business registration fee shall not be more than thirty-five dollars ($35.00) a year. and may be 
prorated for businesses conducted for a portion of the year. 

B. Notwithstanding the provisions of this section and Section 3-38-1 NMSA 1978: 

(1). no license fee or business registration fee shall be imposed on any sanctioned and regis- 
tered athletic official who officiates for any association or organization which regulates any public 
school activity and whose rules and regulations are approved by the state board of education; and 

(2) amunicipality may exempt from the business regulation fee imposed by the municipal- 
ity any part-time artist whose income from sales of his artwork in the prior taxable year did not 
exceed one thousand dollars ($1,000). 


, 


History: 1978 Comp., § 3-38-3, enacted by Laws 1953-54 Op, Att'y Gen. No. 53-5836; 1957-58 Op. Att'y 


1981, ch..37, § 3; 1987, ch. 84, § 1; 1988, ch. 36, § 1; 1993, Gen. No. 58-12; 1959-60 Op. Att'y Gen. No, 59-104; 1961- 

ch. 196, § 1. 62 Op. Att'y Gen. No. 62-81; 1967 Op. Att'y Gen. No. 67- 
Repeals and reenactments. — Laws 1981, ch. 37, § 148; 1968 Op. Att'y Gen. No. 68-50; 1969 Op. Att'y Gen. 

3, repealed former 3-38-3 NMSA 1978, relating to imposi- No. 69-72; 1970 Op. Att'y Gen. No. 70-19. i 

tion of an occupation tax, and enacted a new 3-38-3 NMSA Law reviews. — For annual survey of New Mexico law 

1978. relating to tax, see 13 N.M.L. Rev. 459 (1983). 

The 1993 amendment, effective June 18, 1993, deleted Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
"not" preceding "be prorated" in the second sentence of Jur. 2d Licenses and Permits §§ 113 to 118; 58 Am. Jur. 2d 
Subsection A, designated part of the existing provisions of Occupations, Trades, and Professions §§ 2, 10. ¥ 
Subsection B as Paragraph (1) thereof, added Paragraph 2 Validity of statute or municipal ordinance which pro- 
of Subsection B, and made minor stylistic changes. vides generally that occupations and businesses for which 

The 1988 amendment, effective May 18, 1988, raised no specific license tax has been imposed shall be subject to 
the business registration fee maximum amount to $35.00. a license tax ofa specified amount or rate, 134 A.L.R. Sei. 

The 1987 amendment, effective March 20, 1987, des- 53 C.J.S, Licenses §§ 10, 11, 64 to 66, 
ignated the former provisions of this section as Subsection 
A and added Subsection B. 

ANNOTATIONS 


Imposition of occupation tax. — For construction 
of this section prior to 1981 repeal and reenactment, see 
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3-38-4 LICENSES AND TAXES 3-38-5 


3-38-4. Business licensing; business registration; application to do 
business; issuance of license or registration; proration of 
license fee; renewal of registration; staggered periods for 
business registration. 


A. Prior to engaging in any business, any person proposing to engage in a business shall pay to 
the municipality any applicable business registration fee or any applicable business license fee. A 
municipality may provide by ordinance for the prorating of the business license fee and the issuing 
of a business license for the remainder of the calendar year in which the business is to be operated. 

B. Each year, any person engaging in a business within a municipality shall apply for the re- 
newal of any applicable business license as authorized in Section 3-38-1 NMSA 1978 or any appli- 
cable business registration as authorized in Section 3-38-3 NMSA 1978 with the municipal clerk. 
A municipality may provide by ordinance for a staggered system of business registration. 

_C. Any person filing an application for issuance or renewal of any business license as autho- 
rized in Section 3-38-1 NMSA 1978 or any business registration as authorized in Section 3-38-3 
NMSA 1978 shall include on the application his current revenue division taxpayer identification 
number or evidence of application for a current revenue division taxpayer identification number. 
No municipality shall issue or renew a business license or a business registration authorizing the 
conduct of a business to any.person who has not furnished to the municipality the information 
required in this section. 


History: 1978 Comp., § 3-38-4, enacted by Laws registration" in the section heading, deleted "Prior to 
1981, ch. 37, § 4; 1993, ch. 196, § 2. March 16 of" at the beginning of the first sentence in Sub- 

Repeals and: reenactments. — Laws 1981, ch. 37, § 4, _ section B and added the second sentence in Subsection B, 
repealed former 3-38-4 NMSA‘1978, relating to proration 
of license fee or occupation tax, and enacted:a new section. ANNOTATIONS 

Cross references. — For state business licenses, see Am, Jur, 2d, A.L.R. and C.J.S. references. — 51 Am. 
Chapter 60 NMSA 1978. Jur, 2d Licenses and Permits §§ 138, 139. 

The 19938 amendment, effective June 18, 1993, added 53 C.J.8. Licenses §§ 31, 37, 41, 43, 47. 


"renewal of registration; staggered periods for business 


3-38-5. Collection; enforcement. 


A. » Sections 3-38-1 through 3-38-6 NMSA 1978 and any ordinance adopted pursuant to those 
sections may be enforced by the municipality having jurisdiction as municipal ordinances are en- 
forced. | | 

B. In addition, if any business is conducted in: violation of Sections 3-38-1 through 3-38-6 
NMSA 1978 or any ordinance adopted pursuant to those sections, the municipality may institute 
any appropriate action or proceedings to: 

(1) prevent the conduct of the business; 
(2) restrain, correct or abate the violation; 
(3) prevent the occupancy of the building, structure or land on which the business is lo- 
cated; or 
(4) charge a late fee of no more than ten dollars ($10.00) per year. 

C. In addition to the remedies provided in Subsections A and B of this section, the business li- 
cense fee and business registration fee may be collected and Sections 3-38-1 through 3-38-6 NMSA 
1978 may be enforced by the municipality by suit in district court or under such other regulation 
as the municipality may provide by ordinance. 

D. The municipality may initiate any appropriate action or proceeding as provided in Subsec- 
tions A and B of this section any time up to four years after the violation. 


History: 1978 Comp., § 3-88-5, enacted by Laws The 1988 amendment, effective May 18, 1988, sub- 
1981, ch. 37, § 5; 1988, ch. 36, § 2. stituted "Sections 3-38-1 through 3-38-6 NMSA 1978" for 

Repeals and reenactments. — Laws 1981, ch. 37, § "Chapter 3, Article 38" throughout the section; added Sub- 
5, repealed former 3-38-5 NMSA 1978, relating to appli- sections B(4) and D; and made minor stylistic changes. 


cations for business licenses and occupation tax permits, 
and enacted a new 3-38-5 NMSA 1978. 
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3-38-6 : MUNICIPALITIES 3-38-13 


ANNOTATIONS Right to enjoin practice of profession or conduct of busi- 
ness without a license or permit, 81 A.L.R. 292, 92 A.L.R. 
Am, Jur. 2d, A.L.R. and C.J,S. references. — 51 Am. 173. . 
Jur. 2d Licenses and Permits §§ 70, 75, 148 to 150. 53 C.J.S. Licenses §§ 69, 70. 


Right to injunction to restrain acts or course of conduct 
without the required permit or license from public, 53 
A.L.R. 811. 


3-38-6. Lien for license; priority; payment from proceeds of judicial 
sale; certificate of liens. 


A. The business license fee constitutes a lien in favor of the municipality upon the personal 
property of the business. The lien may be enforced as provided in Sections 3-36-1 through 3-36-7 
NMSA 1978. 

B. Under process or order of court, no person shall sell the property of any business without 
first ascertaining from the clerk or treasurer of the municipality in which the business is located 
the amount of any business license fee due the municipality. Any business license fee due the 
municipality shall be paid from the proceeds of the sale before payment is made yh the judgment 
creditor or other person at whose instance such sale is had. 

C. The municipal clerk or treasurer shall furnish to any person applying for a certificate, a 
certificate showing the amount of all liens on record in the records of the municipality against any 
business coming under the provisions of Chapter 3, Article 38 NMSA 1978. 


History: 1953 Comp., § 14-37-11, enacted by Laws ANNOTATIONS 
1965, ch. 300; 1978 Comp., § 3-38-11, recompiled as i 
1978 Comp., § 3-88-6 by Laws 1981, ch. 37, § 6. Am. Jur. 2d, A.L.R. and C.J.S. references, — 51 Am. 

Compiler's notes. — Laws 1981, ch. 37, § 95, repealed Jur. 2d Licenses and Permits § 75. 
former 3-38-6 NMSA 1978, as compiled prior to the en- 53 C.J.S. Licenses § 68. 
actment of Laws 1981, ch. 37, relating to the collection of 
business license fee or occupation tax. For present provi- 
sions, see 3-38-5 NMSA 1978. 


3-38-7 to 3-38-10. Repealed. 


Repeals. — Laws 1981, ch. 37, § 95, repealed 3-38-7 records of the gross receipts of the business, and the ab- 


~ to 8-38-10 NMSA 1978, relating to the determination of sence of exemption on execution of property for the collec- 
gross receipts of businesses for the purpose of determin- tion of any business license fee or occupation tax, effective 
ing the business license fee or occupation tax assessment, July 1, 1981. For present provisions, see 3-38-1 to 3- 38- 6 
confidentiality of information about taxpayers relating to and 7- 1: 8 NMSA 1978. 


the gross receipts of any business, the keeping of accurate 


3-38-11. Recompiled. 


Recompilations, — Laws 1981, ch. 37, § 6, recompiled fees or occupation taxes, as 3-38-6 NMSA 1978, effective 
3-38-11 NMSA 1978, relating to liens for business license July 1, 1981. 


3-38-12. Repealed. 


Repeals. — Laws 1981, ch. 37, § 95, repealed 3-38- municipality, effective July 1, 1981. For present provi- 
12 NMSA 1978, relating to the foreclosure of the lien sions, see 3-38-6 NMSA 1978, 
for business license fee or occupation tax in favor of the 


3-38-13. Short title. 
Sections 3-38-13 through 3-38-25 NMSA 1978 may be cited as the "Lodgers' Tax Act". 


History: 1953 Comp., § 14-37-14, enacted by Laws The 2020 amendment, effective July 1, 2020, after 
1969, ch. 199, § 1; 1996, ch. 58, § 1; 2020, ch. 19, § 1. "through", deleted "3-8-24" and added "3-8- 25" 
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3-38-14 LICENSES AND TAXES 3-38-14 


The 1996 amendment, effective July 1, 1996, substi- rel sx: ANNOTATIONS 
tuted "Sections 3-38-13 through 3-38- ae NMSA 197 8" for i ; 
"This act". Law reviews. — For survey, "The Uniform Owner- 


Resident Relations Act," see 6 N.M.L:' Rev. 293 (1976). 


3-38-14. Definitions. 


As used in the Lodgers' Tax Act [3-38-18 to 3-28-25 NMSA 1978]: 

A. "gross taxable rent" means the total amount of rent paid for lodging, not including the state 
gross receipts tax or local sales taxes; 

ie "lodging" means the transaction of furnishing rooms or other accommodations by a vendor 
to a vendee who for rent uses, possesses or has the right to use or possess the rooms or other units 
of accommodations in or at a taxable premises; 

-C. "lodgings" means the rooms or other accommodations furnished by a vendor to a vendee by 
a taxable service of lodging; 

-D. “occupancy tax" means the tax on lodging authorized by the Lodgers' Tax Act; 

E. "person" means a corporation, firm, other body corporate, partnership, association or in- 
dividual. "Person" includes an executor, administrator, trustee, receiver or other representative 
appointed according to law and acting in a representative capacity. "Person" does not include the 
United States of America, the state of New Mexico, any corporation, department, instrumentality 
or agency of the federal government or the state government or any political subdivision of the 
state; ' 

F. "rent" means the consideration received by a vendor in money, credits, property or other 
consideration valued in money for lodgings subject to an occupancy tax authorized in the Lodgers' 
Tax Act; 

G. "taxable premises" means a hotel, motel or other premises used for lodging that is not the 
vendee's household or primary residence; 

H. “temporary lodging" means lodgings for the purpose of housing a vendee within proximity 
of the vendee's employment or job location; 

I, "tourist" means a person who travels for the purpose of business, pleasure or culture to a 
municipality or county imposing an occupancy tax; 

J. "tourist-related events" means events that are planned for, promoted to and attended by 
tourists; _ . | , 

K. "tourist-related facilities and attractions" means facilities and attractions that are intended 
to be used by or visited by tourists; 

L. "tourist-related transportation systems" means transportation systems that provide trans- 
portation for tourists to and from tourist-related facilities and attractions and tourist-related 
events; : 

M. “vendee" means a natural person to whom lodgings are furnished in the exercise of the tax- 
able service of lodging; and | 

N. "vendor" means a person or the person's agent furnishing lodgings in the exercise of the 
taxable service of lodging. 


History: 1953 Comp., § 14-37-15, enacted by Laws The.2000 amendment, effective J uly 1, 2000, in Sub- 
1969, ch. 199, § 2; 1996, ch. 58, § 2; 2000, ch. 37, § 1; section K, inserted "and" preceding,’ ‘attractions and 
2020, ch. 19,.§ 2. "tourist-related" preceding "events"; and inserted "or his 

The 2020 ‘amendment, effective July 1, 2020, revised agent" in Subsection M, 
the definition of "taxable premises" and defined "tempo- The 1996 amendment, effective July 1, 1996, divided 
rary lodging" as used in the Lodgers' Tax Act; in Subsec- Subsection E into three sentences and added "'Person" 
tion G, deleted "apartment, apartment hotel, apartment to the beginning of the second and third sentences, and 
house, lodge, lodging house, rooming house, motor hotel, added Subsections H through K and redesignated former 
guest house, guest ranch, ranch resort, guest resort, mo- Subsections H and I as Subsections L and M. 
bile home, motor court, auto court, auto camp, trailer 
court, trailer camp, trailer park, tourist. camp, cabin or ANNOTATIONS 
other premises used for lodging" and added "motel or Law reviews.\— For survey, "The Uniform Oniners 
other premises used for lodging that,is not the vendee's Resident Relations Act,"see 6 N:M.L, Rev. 293 (1976). 


household or primary residence"; and added a new Sub- 
section H and redesignated the succeeding subsections 
accordingly. 
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3-38-15 MUNICIPALITIES 3-38-15 


8-38-15. Authorization of tax; limitations on use of proceeds. 


A. A municipality may impose by ordinance an occupancy tax for revenues on lodging within 
the municipality, and the board of county commissioners of a county may impose by ordinance an 
occupancy tax for revenues on lodging within that part of the county outside of the incorporated 
limits of a municipality. 

B. The occupancy tax shall not exceed five percent of the gross taxable rent. 

C. Every vendor who is furnishing any lodgings within a municipality or county is exercising 
a taxable privilege. 

D. The following portions of the proceeds from the occupancy tax that are collected based on 
the first thirty days a vendee rents lodgings in taxable premises shall be used only for advertising, 
publicizing and promoting tourist-related facilities and attractions and tourist-related events: 

(1) if the municipality or county imposes an occupancy tax of no more than two percent, 
not less than one-fourth of the proceeds shall be used for those purposes; 

(2) if the occupancy tax imposed is more than two percent. and the Da CeIn 4 is not lo- 
cated in a class A county or the county is not a class A county, not less than one-half of the proceeds 
from the first three percent of the occupancy tax and not less than one-fourth of the proceeds from 
the occupancy tax in excess of three percent shall be used for those purposes; and 

(3) if the occupancy tax imposed is more than two percent and the municipality is located 
in a class A county or the county is a class A county, not less than one-half of the proceeds from the 
occupancy tax shall be used for those purposes. 

E. The proceeds from the occupancy tax that are collected based on the first thirty days a 
vendee rents lodgings in taxable premises in excess of the amount required to be used for advertis- 
ing, publicizing and promoting tourist-related facilities and attractions and tourist-related events 
may be used for any purpose authorized in Section 3-38-21 NMSA 1978. 

F. The proceeds from the occupancy tax that are required to be used to advertise, publicize and 
promote tourist-related facilities and attractions and tourist-related events shall be used within 
two years of the close of the fiscal year in which they were collected and shall not be accumulated 
beyond that date or used for any other purpose. 

G. Notwithstanding the provisions of Paragraph (2) of Subsection D of this section, any use 
by a municipality or county of occupancy tax proceeds on January 1, 1996 may continue to be so 
used after July 1, 1996 in accordance with the provisions of this section and Section 3-38-21 NMSA 
1978 as they were in effect prior to July 1, 1996; provided, any change in the use of those occu- 
pancy tax proceeds after July 1, 1996 is subject to the limitations of that paragraph. 

H. Notwithstanding the provisions of Paragraph (2) of Subsection D of this section, the pay- 
ment of principal and interest on outstanding bonds issued prior to January 1, 1996 pursuant to 
Section 3-38-23 or 3-38-24 NMSA 1978 shall be made in accordance with the retirement sched- 
ules of the bonds established at the time of issuance. The amount of expenditures required under 
Paragraph (2) of Subsection D of this section shall be reduced each year, if necessary, to make the 
required payments of principal and interest of all outstanding bonds issued prior to January 1, 
1996. 


History: 1953 Comp., § 14-37-16, enacted by Laws a vendee rents lodgings in taxable premises", and after 
1969, ch. 199, § 3; 1976 (S.S.), ch. 34, $1; 1977, ch. 294, "facilities and attractions and", added "tourist-related"; in 
§ 1; 1988, ch. 207, § 1; 1987, ch. 9, § 1; 1996, ch. 58, § 3; Subsection F, after "facilities and attractions and", added 
2020, ch. 19, § 3. "tourist-related"; and in Subsection G, added "occupancy" 

Cross references. — For requirements of occupancy preceding "tax". 
tax quarterly reports, see 6-6-4.1 NMSA 1978. The 1996’ amendment, effective July 1, 1996, rewrote 

The 2020 amendment, effective July 1, 2020, changed Subsections D and E, added Subsections F and G, redes- 
the allowable uses of occupancy tax revenues; in Subsec- ignated former Subsection F as Subsection H, and in Sub- 
tion D, in the introductory clause, after "occupancy tax", section H, substituted "Paragraph (2) of Subsection D" 
added "that are collected based on the first thirty days a for "of Subsection E" near the beginning of the first and 
vendee rents lodgings in taxable premises", after "facili- second sentences and substituted "January 1, 1996" for 
ties and attractions and", added "tourist-related", in Para- "July 1, 1977" near the middle of the first sentence and at 
graphs D(2) and (3), added "occupancy" preceding each oc- the end of the second sentence. 
currence of "tax"; in Subsection H, after "occupancy tax", The 1987 amendment, effective June 19, 1987, sub- 
added "that are collected based on the first thirty days stituted "five percent" for "three percent" and deleted the 
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3-38-16 


exception relating to certain municipalities in Subsection 
B, inserted "derived from the first three percent" after 
"proceeds" in the first sentence in Subsection E and added 
the last sentence in Subsection E. 


3-38-16. Exemptions. 


The occupancy tax shall not apply: 
A. if avendee: 


LICENSES AND TAXES 


3-38-17.1 


‘ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 71 Am, 
Jur, 2d State and Local Taxation §§ 1 to 8, 68 to 81, 86 to 91. 
64 C.J.S. Municipal Corporations §§ 1978 to 1984. 


(1) has been a permanent resident of the taxable premises for a period of at least thirty 
consecutive days, unless those premises are temporary lodging; or 
(2) enters into or has entered into a written agreement for lodgings at the taxable prem- 
ises for a period of at least thirty consecutive days, unless those premises are temporary lodging; 
B. ifthe rent paid by a vendee is less than two dollars ($2.00) a day; 
‘C. to lodging accommodations at institutions of the federal government, the state or any politi- 


cal subdivision thereof; 


D. to lodging accommodations at religious, charitable, educational or philanthropic institu- 
tions, including accommodations at summer camps operated by such institutions; 

E. to clinics, hospitals or other medical facilities; or 

F. to privately owned and operated convalescent homes or homes for the aged, infirm, indigent 


or chronically ill. 


History: 1953 Comp., § 14-37-17, enacted by Laws 


1969, ch. 199, § 4; 2000, ch. 37, § 2; 2019, ch. 25, § 1; . 


2020, ch. 19, § 4. 

The 2020 amendment, effective July 1, 2020, altered 
certain exemptions to the occupancy tax; and in Subsec- 
tion A, Paragraphs A(1) and (2), after "days", added "un- 
less those premises are temporary lodging". 

The 2019 amendment, effective January 1, 2020, re- 
moved ai exemption for certain: short-term occupancy 
rentals from the occupancy tax; and deleted Subsection G. 


3-38-17. Collection of taxes. 


The 2000 amendment, effective July 1, 2000, rewrote 
Subsection G, which formerly read, "if the taxable prem- 
ises does not have at least three rooms or three other 
units of accommodations for lodging". 


ANNOTATIONS 


Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M.L. Rev. 298 (1976). 


A. Every vendor providing lodgings in a municipality or county imposing an occupancy tax 
shall collect the proceeds thereof on behalf of the municipality or county and shall act as a trustee 


therefor. 


B. The tax shall be collected from vendees in accordance with the ordinance imposing the tax 
and shall be charged separately from the rent fixed by the vendor for the lodgings. 


History: 1953 Comp., § 14-37-18, enacted by Laws 
1969, ch. 199, § 5; 1976 (S.S.), ch. 34, § 2. 


3-38-17.1. Audit of vendors. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur, 2d State and Local Taxation §§ 866 to 880. 
64 C.J.S. Municipal Corporations §§ 2070 to 2121. 


The governing body of any municipality or county collecting over two hundred fifty thousand 
dollars ($250,000) in occupancy tax proceeds shall select for annual random audits one or more 
vendors to verify the amount of gross rent subject to the occupancy tax and to ensure that the 
full amount of occupancy tax on that rent is collected. The governing body of any municipality or 
county collecting less than two hundred fifty thousand dollars ($250,000) in receipts, per annum, 
of occupancy tax proceeds shall conduct random audits to verify full payment of occupancy tax re- 
ceipts. Copies of audits completed shall be filed annually with the local government division of the 
department of finance and administration. 
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3-38-17,2 MUNICIPALITIES 3-38-18 


History: Laws 1992, ch. 12, § 2; 1996, ch. 58, § 4. "fifty thousand dollars ($50,000)" near the beginning of 
The 1996 amendment, effective July 1, 1996, substi- the first and second sentences. 
tuted "two hundred fifty thousand dollars ($250,000)" for 


3-38-17.2. Financial reporting. 


A. The governing body of any municipality or county imposing and collecting an occupancy tax 
shall furnish to the advisory board that portion of any proposed budget, report or audit filed or 
received by the governing body pursuant to either Chapter 6, Article 6 NMSA 1978 or the Audit 
Act [12-6-1 through 12-6-14 NMSA 1978] that relates to the expenditure of occupancy tax funds 
within ten days of the filing or receipt af such proposed budget, report or audit by the local govern- 
ing body. 

B. The governing body of any cautiel bales or county imposing and collecting an occupancy tax 
shall report to the local government division of the department of finance and administration on a 
quarterly basis any expenditure of occupancy tax funds pursuant to Sections 3-38-15.and 3-38-21 
NMSA 1978 and shall furnish a copy of this report to the advisory board when it is filed with the 
division. 


History: Laws 1996, ch. 58, § 5. Effective dates. — Laws 1996, ch. 58, § 12 made the 
act effective July 1, 1996. 


3-38-17.3. Enforcement. 


A. An action to enforce the Lodgers' Tax Act [3-38-13 through 3-38-24 NMSA’ 1978] may be 
brought by: 
(1) the attorney general or the district attorney i in the county of jurisdiction; or.. 
(2) avendor who is collecting the proceeds of an occupancy tax in the county of see 
tion. 
B. A district court may issue a writ of mandamus or order an injunction or Ob appropriate 
remedy to enforce the provisions of the Lodgers' Tax Act. 
C. The court shall award costs and reasonable attorneys’ fees to the wine serve in a court 
action to enforce the provisions of the Lodgers' Tax Act. . 


History: Laws 1996, ch. 58, § 6. Effective dates. — Laws 1996, ch. 58, § 12 made the 
act effective July 1, 1996, 


3-38-18. Collection of delinquencies. 


A. The governing body of the municipality or county shall, by ordinance, provide that a 
vendor is liable for the payment of the proceeds of any occupancy tax that the vendor failed 
to remit to the municipality or, county, due to his failure to collect the tax or otherwise, and 
shall provide for a civil penalty for any such failure in an amount equal to the greater of ten 
percent of the amount that was not duly remitted to the municipality or county or one hun- 
dred dollars ($100). 

B, The municipality or county may bring an action in law or equity in the district court for the 
collection of any amounts due, including without limitation penalties thereon, interest on the un- 
paid principal at a rate of not exceeding one percent a month, the costs of collection and reasonable 
attorneys' fees incurred in connection.therewith. 


History: 1953 Comp., § 14-37-19, enacted by Laws _ subsection beginning with "amount sent to" for "amount 


1969, ch. 199, § 6; 1976 (S.S.), ch. 34, § 3; 1992, ch. 12, of not exceeding ten percent of the amount which was 
§ 3. not duly remitted to the municipality or county but in an 
The 1992 amendment, effective July 1, 1992, in Sub- amount not less than ten dollars ($10,00)" and made mi- 
section A, substituted all of the present language of the nor stylistic changes. 
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3-38-18.1 LICENSES AND TAXES 3-38-20 


3-38-18.1. Lien for occupancy tax; payment; certificate of liens. 


A. The occupancy tax imposed by a municipality or county constitutes. a lien. in favor of that 
municipality or county upon the personal and real property of the vendor providing lodgings in 
that municipality or county. The lien may be enforced as provided in Sections 3-36-1 through 3- 
36-7 NMSA 1978. Priority of the lien shall be determined from the date of filing. 

_B. Under process or order of court, no person shall sell the property,of any vendor without first 
ascertaining from the clerk or treasurer of the municipality or county in which the vendor is lo- 
cated the amount of any occupancy tax due the municipality or county. Any occupancy tax due the 
municipality or county shall be paid from the proceeds of the sale before payment is made to the 
judgment creditor or any other person with a claim on the sale proceeds. 

C. The clerk or treasurer of the municipality or county shall furnish to any person applying for 
such a certificate a certificate showing the amount of all liens in the records of the municipality or 


county against any vendor pursuant to Chapter 3, Article 38 NMSA 1978, 


History: Laws 1992, ch. 12, § 1. 
ANNOTATIONS 


Alternative priorities. — The priority language of 
Subsection A of 3-38-18.1 NMSA 1978 applies where a 
municipality is enforcing its lodgers' tax lien as provided 
by 3-36-1 through 3-36-6 NMSA 1978. Subsection A does 
not apply when a municipality chooses to enforce its lien 
under Subsection B.and receive. first priority of payment 
from the proceeds of a foreclosure sale. When named as 
a defendant in a foreclosure action, a municipality can 
choose not to proceed by way of enforcement of its lien 
through foreclosure as provided in 3-36-1 through 3-36-6 
NMSA 1978 with the priority of its lien being as speci- 
fied in Subsection A of 3-38-18.1 NMSA 1978, but can rely 


instead on Subsection B for first priority of payment from 
the proceeds of a foreclosure sale. Wells Fargo Bank, N.A. 
v. City of Gallup, 2011-NMCA-106, 150'N.M. 706, 265 P.3d 
12:79) 

Where a municipality was named as a defendant in a 
foreclose action of plaintiff's deed of trust; throughout the 
proceedings, the municipality maintained that its lodgers' 
tax lien was junior and inferior to deed of trust; and the 
municipality approved the foreclosure judgment, which 
declared the municipality's lien junior and inferior to the 
deed of trust, the municipality was entitled; pursuant to 
Subsection B of 3-38-18,1 NMSA 1978, to payment from 
the sales proceeds before plaintiff received any proceeds, 
Wells Fargo Bank, N.A. v. City of Gallup, 2011-NMCA-106, 
150 N.M. 706, 265 P.3d 1279. 


rt 


3-38-19. Penalties. 


The governing body of the municipality or county shall, by ordinance, provide for penalties by 
creating a misdemeanor and imposing a fine of not more than five hundred dollars ($500) or im- 
prisonment for not more than ninety days or both for a violation by any person of the provisions of 
the occupancy tax ordinance for a failure to pay the tax, to remit the proceeds thereof to the mu- 
nicipality or county or to account properly for any lodging and the tax proceeds pertaining thereto. 


History: 1953 Comp., § 14-37-20, enacted by Laws violation" for "The governing body of the municipality 
1969, ch. 199, § 7; 1976 (S.S.), ch. 34, § 4; 1992, ch, 12, or county may, by ordinance, provide for penalties of not 
§ 4, exceeding ninety days in jail nor three hundred dollars 

The 1992 amendment, Biective July 1, 1992, sub- ($300) fine". 
stituted all of the present language preceding "for a 


3-38-20. Ordinance requirements. 


The ordinance imposing an occupancy tax or any ordinance amendatory thereof or supplemen- 
tal thereto, except as limited by or otherwise provided in the Lodeers. Tax Act B; 38-18 through 
3-38-24 NMSA 1978], shall: 

A. provide a procedure for licensing each vendor and for refusing a vendor a license after an 
opportunity has been given to the vendor of a public hearing thereon by the governing body of the 
municipality or county, as the case may be; 

B. state the rate or other amount of the occupancy tax; the times, place and method for the pay- 
ment of the occupancy tax proceeds to the municipality or county; the accounts and other records 
to be maintained in connection with the occupancy tax;a procedure for making refunds and resolv- 
ing disputes relating to the occupancy tax, including exemptions pertaining thereto; the procedure 
for preservation and destruction of records and their inspection and. investigation; vendor audit 
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requirements; applicable civil and criminal penalties; and a procedure of liens, distraint and sales 
to satisfy such liens; and 

C. provide other rights, privileges, powers, immunities and other details relating to any such 
vendor licenses, the collection of the occupancy tax and the remittance of the proceeds thereof to 
the municipality or county. 


History: 1953 Comp., § 14-37-21, enacted by Laws substituted "shall" for "may" at the end of the introduc- 


1969, ch. 199, § 8; 1976 (S.S.), ch, 34, § 5; 1992, ch, 12, tory paragraph;-and, in Subsection B, inserted "vendor au- 

§ 5. dit requirements; applicable civil and criminal penalties", 
The 1992 amendment, effective July 1, 1992, sub- substituted "occupancy tax" for "tax" several times, and 

stituted the present section heading for "Other details"; made minor stylistic changes throughout the subsection, 


3-38-21. Eligible uses of tax proceeds. 


A. Subject to the limitations contained in Section 3-38-15 NMSA 1978, a municipality or county 
imposing an occupancy tax may use the proceeds from the occupancy tax that are collected based 
on the first thirty days a vendee rents lodgings in taxable premises to defray costs of: 

(1) collecting and otherwise administering the occupancy tax, including the performance 
of audits required by the Lodgers' Tax Act pursuant to guidelines issued ee the department of fi- 
nance and administration; 

(2) establishing, operating, purchasing, constructing, otherwise acquiring, reconstructing, 
extending, improving, equipping, furnishing or acquiring real property or any interest.in real prop- 
erty for the site or grounds for tourist-related facilities and attractions or tourist-related transpor- 
tation systems of the municipality, the county in which the municipality is located or the county; 

(8) the principal of and interest on any prior redemption premiums due in connection 
with and any other charges pertaining to revenue bonds authorized by Section 3-38-23 or 3-38-24 
NMSA 1978; 

(4) advertising, publicizing and promoting tourist-related attractions, facilities and events 
of the municipality or county and tourist-related facilities, attractions and events within the area; 

(5) providing police and fire protection and sanitation service for tourist-related facilities, 
attractions and events located in the respective municipality or county; 

(6) providing a required minimum revenue guarantee for air service to the municipality 
or county to increase the ability of tourists to easily access the municipality's or county's tourist- 
related facilities, attractions and events; or 

(7) any combination of the foregoing purposes or transactions stated in this section, but for 
no other municipal or county purpose. 

B. A municipality or county imposing an occupancy tax may use the proceeds from the occu- 
pancy tax that are collected based on the thirty-first and subsequent days a vendee rents lodgings 
in taxable premises for any municipality or county purpose; provided that the use is stated in the 
ordinance imposing the tax. 

C. As used in this section, "minimum revenue guarantee" is the amount of money guaranteed 
by a municipality or county to be earned by an airline providing air services to and from that mu- 
nicipality or county, which is the difference between the minimum flight charge revenue specified 
in the contract between the municipality or county and the airline and the amount of actual flight 
charge revenue received by the airline that is less than that contractual amount. 


History: 1953 Comp., § 14-37-22, enacted by Laws The 2016 amendment, effective May 18, 2016, al- 
1969, ch. 199, § 9; 1976 (S.S.), ch. 34, § 6; 1983, ch. 217, lowed municipalities and counties to use the proceeds 
§ 1; 1987, ch. 9, § 2; 1989, ch. 2038, § 1; 1995, ch. 97, § 1; from the occupancy tax to provide a required minimum 
1996, ch. 58, § 7; 2016, ch. 30, § 1; 2020, ch. 19, § 5. revenue guarantee for air service to the municipality or 

Cross references, — For requirements of occupancy county to increase the ability of tourists to more easily ac- 
tax quarterly reports, see 6-6-4.1 NMSA 1978. cess the municipality's or county's tourist-related attrac- 

The 2020 amendment, effective July 1, 2020, changed tions, and defined "minimum revenue guarantee"; added 
the allowable uses of occupancy tax revenues; in Subsec- new subsection designation "A" and redesignated former 
tion A; in the introductory clause; after "the occupancy Subsections A through E as new Paragraphs (1) through 
tax", added "that are collected based on the first thirty (5).of Subsection A, in Subsection A, in the introductory 
days a vendee rents lodgings in taxable premises"; and paragraph, after "use the proceeds from the", added "oc- 
added a new Subsection B and redesignated the succeed- cupancy", in Paragraph (1), after "administering the", 
ing subsection accordingly. added "occupancy", in Paragraph (2), after "tourist-related 
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facilities", added "and", and after "attractions or", added 
"tourist-related", in Paragraph (4), after "municipality or 
county and", deleted "tourist" and added "tourist-related", 
after the second occurrence of "facilities", deleted "or", and 
after "attractions", added "and events", in Paragraph (5), 
after "tourist-related"; deleted "events", after "facilities", 
deleted "and", after "attractions", added "and events", af- 
ter the semicolon, deleted "or"; and added new Paragraph 
(6) of Subsection A and redesignated former Subsection F 
as. Paragraph (7) of Subsection A; and added new Subsec- 
tion B. ' 

The 1996 amendment, effective July 1, 1996, rewrote 
this section. 

The 1995 amendment, effective June 16, 1995, substi- 
tuted "subsection" for "paragraph" in the second sentence 
in Subsection F, and added Subsection H and redesig- 
nated former Subsections G and H as Subsections I and G, 

The 1989 amendment, effective April 4, 1989, in Sub- 
section B, inserted "welcome centers, tourist information 
centers, museums," and "in operation prior to January 1, 
1989"; and, in Subsection F, added all of the language of 


LICENSES AND TAXES 


3-38-22 


the first sentence beginning with "except" and added the 
second sentence, 

The 1987 amendment, effective June 19, 1987, ‘in- 
serted "or attractions" after "facilities" in Subsection F 
and added Subsection H. 


ANNOTATIONS 


Operation of racetrack. — The City of Raton cannot 
utilize its occupancy tax proceeds to operate the privately 
owned and operated La Mesa Park racetrack or help defer 
the expenses at the track. 1988 Op. Att'y Gen. No. 88-38, 

Promotion of facilities by toll-free telephone ser- 
vice. — Ifa toll-free telephone service is used to promote 
the natural and man-made tourist attractions of the town 
of Red River, or to promote any facilities authorized by this 
section within Red River, then the expenses of operating 
and maintaining such a service would be an authorized 
expenditure of lodgers' tax revenues; to the extent that 
such telephone service is used to conduct any other busi- 
ness of the Chamber of Commerce, the Chamber would 
have to bear those:costs, 1987 OpAtt'y Gen. No, 87-49, 


3-38-21.1. Contracting for services. 


A. The governing body of a municipality or county may contract for the management of pro- 
grams and activities funded with revenue from the tax authorized in Section 3-38-15 NMSA 1978, 
The governing body shall require periodic reports to the governing body, at least quarterly, listing 
the expenditures for those periods. Within ten days of receiving the reports, the governing body 
shall furnish copies of them to the advisory board. Funds provided to the contracting person or 
governmental agency shall be maintained in a separate account established for that purpose and 
shall not be commingled with any other money. 

B. A person or governmental agency with whom a municipality contracts under this section to 
conduct an activity authorized by Section 3-38-21 NMSA 1978 shall maintain complete and accu- 
rate financial records of each expenditure of the tax revenue made and upon request of the govern- 
ing body of the municipality or county shall make such records available for inspection. 

C. The occupancy tax revenue spent for a purpose authorized by the Lodgers' Tax Act [3-38- 
13 through 3-38-24 NMSA 1978] may be spent for day-to-day operations, supplies, salaries, office 
rental, travel expenses and other administrative costs only if those administrative costs are in- 
curred directly for that purpose. 

D, Aperson or governmental agency with whom a local governmental body contracts under this 
section may subcontract with the approval of the governing body of the municipality or county, A 
subcontractor shall be subject to the same terms and conditions as the contractor regarding sepa- 
rate financial accounts, periodic reports and inspection of records, 


History: Laws 1996, ch. 58, § 8. Effective dates. — Laws 1996, ch. 58, § 12 mata the 


act effective July 1, 1996. 


3-38-22. Advisory boards created; duties. 


A. The mayor of every municipality that imposes an occupancy tax pursuant to the Lodgers' 
Tax Act [3-38-13 through 3-38-24 NMSA 1978] shall appoint a five-member advisory board that 
consists of two members who are owners or operators of lodgings subject to the occupancy tax 
within the municipality, two members who are owners or operators of industries located within 
the municipality that primarily provide services or products to tourists ane one amaemahAr whois a 
resident of the municipality and represents the general public. 

B. The chairman of every county commission that imposes an occupancy tax pursuant to the 
Lodgers' Tax Act shall appoint a five-member advisory board that consists of two.:members who are 
owners or operators of lodgings subject to the occupancy tax within the unincorporated area of the 
county, two members who are owners or operators of industries located within the unincorporated 
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area of the county that primarily provide services or products to tourists and one member who is a 
resident of the unincorporated area of the county who represents the general public. 

C. Members of the boards created under Subsections A and B of this section shall serve at the 
pleasure of the respective appointing authorities. The boards shall advise the respective govern- 
ing bodies on the expenditure of funds authorized by Section 3-38-15 NMSA 1978 for advertising, 
publicizing and promoting tourist attractions and facilities in the respective counties and munici- 
palities. 

D. The advisory board shall submit to the mayor and council or county commission recommen- 
dations for the expenditures of funds authorized pursuant to the Lodgers' Tax Act for advertising, 
publicizing and promoting tourist-related attractions, facilities and events in the respective coun- 
ties and municipalities. 


History: 1953 Comp., § 14-37- 22.1, enacted BS Laws The 1996 amendment, effective July 1, 1996; rewrote 
1977, ch. 294, § 2; 1996, ch. 58, § 9. this section. 


3-38-23. Revenue bonds. 


A. Revenue bonds may be issued at any time or from time to time by a municipality or county 
to defray wholly or in part the costs of any one, all or any combination of purposes authorized in 
Paragraphs (2) through (5) of Subsection A of Section 3-38-21 NMSA 1978. 

B. The revenue bonds may be payable from and such payment may be secured by a pledge of 
and lien on the revenues derived from: 

(1) the proceeds of the occupancy tax of the municipality or county after the deduction 
of those amounts required to be expended pursuant to Subsection D of Section 3-38-15 NMSA 
1978 and the administration costs pertaining to the occupancy tax in an amount not to exceed ten 
percent of the occupancy tax receipts collected by the municipality or county in any fiscal year, 
excluding from the computation of such costs the administration costs ultimately recovered from 
delinquent vendors by civil action as penalties, costs of collection and attorney fees but not as in- 
terest on unpaid principal; 

(2) the tourist-related facilities and attractions or tourist-related transportation systems 
to which the bonds pertain, after provision is made for the payment of the operation and mainte- 
nance expenses of the tourist-related facilities and attractions or tourist-related transportation 
systems; or 

(3) a combination of such net revenues from both sources designated in Paragraphs (1) 
and (2) of this subsection, 

C. The bonds shall bear interest at a rate as authorized in the Public Securities Act [6-14-1 
through 6-14-38 NMSA 1978], and the first interest payment may be for any period authorized i in 
the Public Securities Act. 

D. Except as otherwise provided in the Lodgers' Tax Act [3-38-13 through 3-38-24 NMSA 
1978], revenue bonds authorized in the Lodgers' Tax Act shall be issued in accordance with the 
provisions of Sections 3-31-2 through 3-31-6 NMSA 1978, 


History: 1953 Comp., § 14-37-28, enacted by Laws the second occurrence of "attractions or", added "tourist- 
1969, ch. 199, § 10; 1976 (S.S.), ch. 34, § 7; 1987, ch. 9, § related"; and in Subsection C, after "at a rate", deleted "or 
3; 1996, ch. 58, § 10; 2016, ch. 30, § 2. rates", 

The 2016 amendment, effective May 18, 2016, The 1996 amendment, effective July 1, 1996, inserted 
amended the section to reflect amendments to Section 3- "those amounts required to be expended pursuant to Sub- 
38-21 NMSA 1978; in Subsection A, after "authorized sections D and E of Section 3-38-15 NMSA 1978 and" near 
in", deleted "Subsections B through F" and added "Para- the beginning of Paragraph B(1), substituted "occupancy 
graphs (2) through (5) of Subsection A", in Subsection B, tax receipts" for "gross taxable rent" following "ten per- 
Paragraph (1) , after "pursuant to", deleted "Subsections" cent of the" in Paragraph B(1), substituted "the tourist- 
and added "Subsection", after "D", deleted "and E", after related facilities, attractions or transportation systems" 
"pertaining to the", added "occupancy", and after "costs for "the recreational facilities" at the beginning of Para- 
of collection and", deleted "attorneys" and added "attor- graph B(2), and inserted "attractions or transportation 
ney", in Paragraph (2), after the first occurrence of "facili- systems" at the end of Paragraph B(2). 
ties", added "and", after the first occurrence of "attractions The 1987 amendment, effective June 19, 1987, substi- 
or", added,"tourist-related", after "maintenance expenses tuted: "of Section 3-88-21 NMSA 1978" for "Section 14-37- 
of", deleted "such" and added "the tourist-related", after 22 NMSA 1953" in Subsection A; deleted "or" at the end in 
the second occurrence of "facilities", added "and", after Subsection B(1); substituted the references to the Public 
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Securities Act for "not exceeding seven percent a year pay- ANNOTATIONS 

able annually or semiannually, but" and "not exceeding 

one year" in Subsection C; substituted "authorized in the Am. Jur, 2d, A.L.R. and C.J.S. references. — 64 
Lodgers' Tax Act" for "therein authorized" in Subsection D; C.J.S. Municipal Corporations § 1957, 


and substituted "3-31-2 through 3-31-6 NMSA 1978" for 
"14-30-2 through 14-30-6 NMSA 1953" in Subsection D. 


3-38-24. Refunding bonds. 


A. Any municipality or county having issued revenue bonds as authorized in the Lodgers' 
Tax Act [3-38-13 through 3-38-24 NMSA 1978] may issue refunding revenue bonds payable from 
pledged revenues therein authorized for the payment of revenue bonds at the time of the refund- 
ing or at the time of the issuance of the bonds being refunded as the governing body of the mu- 
nicipality or county may determine, notwithstanding the revenue sources or the pledge of such 
revenues or both are thereby modified. 

B. Refunding bonds may be issued for the purpose of refinancing, i and discharging all or 
any part of such outstanding bonds of any one or more or all outstanding issues: 

(1) for the acceleration, deceleration or other modification of the payment of such obliga- 
tions, including without limitation any capitalization of any interest thereon in arrears or about to 
become due for any period not exceeding one year from the date of the refunding bonds; 

(2) for the purpose of reducing interest costs or effecting other economies; 

(3) for the purpose of modifying or eliminating restrictive contractual limitations pertain- 
ing to the issuance of additional bonds, otherwise concerning the outstanding bonds, or to any 
facilities relating thereto; or 

(4) for any combination of the foregoing purposes. 

C. The interest on any bond refunded shall not be increased to any rate in excess of the rate 
authorized in the Public Securities Act [6-14-1 through 6-14-83 NMSA 1978] and shall be paid as 
authorized in that act. 

D. Bonds for refunding any bonds for any other purpose permitted by the Lodgers' Tax Act may 
be issued separately or issued in combination in one series or more. 

E. Except as otherwise provided in the Lodgers' Tax Act, refunding bonds authorized in the 
Lodgers' Tax Act shall be issued 1 in accordance with the provisions of Sections 3-31-10 and 3-31-11 
NMSA 1978, 


History: 1953 Comp., § 14-37-24, enacted by Laws for "exceeding seven percent a year payable annually or 


1969, ch. 199, § 11; 1976 (S.S.), ch. 34, § 8; 1987, ch. 9, semiannually, but the first interest payment may be for 
§ 4. any period not exceeding one year" in Subsection C; sub- 

The 1987 amendment, effective June 19, 1987, de- stituted "authorized in the Lodgers' Tax Act" for "therein 
leted "or" at the end in Subsections B(1) and B(2); ‘sub- authorized" in Subsection E; and substituted "3-31-10 and 
sees "in excess of the rate authorized in the Public 8-31-11 NMSA 1978" for "14-30-9 and 14-30-10 NMSA 
Securities Act and shall be paid as authorized in that act" 1953". in Subsection E. 


3-38-25. Maintaining revenue dedication. 


Ifa municipality or county has dedicated any amount of revenue attributable to a tax im- 
posed pursuant to the Lodgers' Tax ‘Act [3-38-13:to 3-38-25 NMSA 1978], the municipality or 
county shall continue to dedicate the same amount of revenue attributable to the tax until 
the ordinance dedicating the revenue expires, the term of the dedication expires, the govern- 
ing body acts to change the dedication or, in the case of bonded indebtedness, the debt is fully 
discharged or otherwise pibpenitent for in full. 


History: 1978 Comp., § 3-38-25, enacted by Laws © Effective dates. — Laws 2020, ch. 19, § 7 made Laws 
2020, ch. 19, § 6, 2020, ch. 19, § 6 effective July 1, 2020. 
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ARTICLE 38A 
Hospitality Fee 

Sec. Sec. 
8-38A-1. Short title. (Repealed effective July 1, 2028.) 3-38A-7. Collection of delinquencies; civil penalty. (Re- 
8-38A-2. Definitions. (Repealed effective July 1, 2028.) pealed effective July 1,2028.) . - 
3-88A-3, Hospitality fee authorized; rate; purpose. (Re- 3-38A-8, Lien for hospitality fee; payment; certificate of 

pealed effective July 1, 2028.) liens. (Repealed effective July 1, 2028.) 
3-88A-4. Collection of hospitality fee; audit. (Repealed ef- 3-38A-9. Enforcement. (Repealed effective July 1, 2028.) 

fective July 1, 2028.) 8-38A-10. Penalties; criminal. (Repealed effective July 1, 
3-38A-5. Financial reporting. (Repealed effective July 1, 2028.) 

2028.) 3-88A-11. Revenue bonds. (Repealed effective July a 
3-38A-6. Ordinance requirements. (Repealed effective 2028.) 


July 1, 2028.) 3-38A-12.. Refunding bonds. (Repealed effective July 1, 
2028.) <_. 


3-38A-1. Short title. (Repealed effective July 1, 2028.) 
This act [3-38A-1 through 3-38A-12 NMSA 1978] may be cited-as the "Hospitality Fee Act". 


History: Laws 2008, ch, 417, § 1. Delayed repeals. — Laws 2007, ch; 233, § 1 amended 
Laws 2003, ch. 417, § 13, to provide that the Hospitality 
Fee Act is repealed effective July 1, 2028. 


3-38A-2. Definitions. (Repealed effective July 1, 2028.) . 


As used i in the Hospitality Fee Act: 

A. "gross rent" means the total amount of rent paid for tourist accommodations, not including 
the state and local option gross receipts taxes paid on the rent receipts; 

B. "municipality" means a municipality located in a class A county with a population greater 
than two hundred fifty thousand according to the most recent federal decennial census; 

C. "person" means a corporation, firm, other body corporate, partnership, association or indi- 
vidual, including an executor, administrator, trustee, receiver or other representative appointed.ac- 
cording to law and acting in a representative capacity. "Person" does not include the United States 
of America; the state of New Mexico; any corporation, department, instrumentality or agency of 
the federal government or the state government; or any political subdivision of the state; 

D. "proprietor" means a person who furnishes tourist accommodations to a renter; 

E.. "rent" means the consideration received by a proprietor in money, credits, property or other 
consideration valued in money from renters for tourist accommodations, other than: ) 

(1) consideration received from a renter who has been a permanent resident of the tourist 
accommodation for a period of at least thirty consecutive days or a renter who enters into or has 
entered into a written agreement for rental of the tourist accommodation for a period of at least 
thirty consecutive days; or | 

(2) consideration. received from a renter for a room or other unit of accommodation for 
which the renter has paid less than two dollars ($2.00) per day; 

F. "renter" means a person to whom tourist accommodations are furnished; 

G. "room" means a room or other unit of accommodation furnished by a ape suet gh toa ae 
in a tourist accommodation; and 

H. "tourist accommodation" means a tel, apartment, apartment hotel, apartment ride 
lodge, lodginghouse, rooming house, motor hotel, guest house, guest ranch, ranch resort, guest 
resort, mobile home, motor’ court; auto court, auto camp, trailer court, trailer camp, trailer park, 
tourist camp, cabin or other premises used for accommodation. "Tourist accommodation" does not 
include: 

(1) accommodations at religious, charitable, educational or philanthropic institutions, in- 
cluding summer camps operated by such institutions; 

(2) clinics, hospitals or other medical facilities; 
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(3). privately owned and operated convalescent homes or homes for the aged, infirm, indi- 
gent or chronically ill; or 
(4) accommodations that do not have at least three rooms or other units of accommodation. 


History: Laws 2008, ch. 417, § 2. - Delayed repeals. — Laws 2007, ch. 233, § 1 amended 


Laws 2003, ch. 417, § 18, to provide that the Hospitality 
Fee Act is repealed effective July 1, 2028. 


3-38A-3. Hospitality fee authorized; rate; purpose. (Repealed effective 
July 1, 2028.) 


A. A municipality may impose by ordinance a hospitality fee on the gross rent received by 
proprietors of tourist accommodations within the municipality in an amount not to exceed one 
percent of the gross rent. The fee imposed by this subsection may be referred to as the "hospitality 
fee", 

B. Proceeds from the hospitality fee shall be used as follows: 

(1). fifty percent of the proceeds shall be used to equip and furnish a municipal convention 
center; and 

(2) fifty percent of the proceeds shall be used by the municipality to contract to purchase 
advertising that publicizes'and promotes tourist-related attractions, facilities and events in the 
municipality and the county and tourist facilities or attractions within the area. 


History: Laws 2003, ch. 417, § 3; 2007, ch, 283, § 2; 
2008, ch. 5, § 1. 

Delayed repeals. — Laws 2007, ch. 233, § 1 amended 
Laws 2003, ch. 417, § 13, to provide that the Hospitality 
Fee Act is repealed effective July 1, 2028. 

The 2008 amendment, effective February 13, 2008, 


twenty-five percent to fifty percent and deleted the autho- 
rization to use proceeds to extinguish debt for a metropoli- 
tan court facility. 

The 2007 amendment, effective June 15, 2007, 
changed the percentage that may be used for advertising 
to twenty-five percent and added Paragraph (3) of Subsec- 


increased the amount of proceeds for advertising from tion B. 


3-388A-4. Collection of hospitality fee; audit. (Repealed see 
July 1, 2028.) 


A. ‘Every proprietor of a tourist accommodation in a municipality imposing a hospitality fee 
shall collect the hospitality fee on behalf of the municipality and shall act as a trustee of the fee 
revenues. The fee shall be collected from proprietors in accordance with the ordinance imposing 
the fee and shall be charged Bepardvely from the rent fixed by the proprietor for the tourist accom- 
modations. 

B. The governing body of a municipality imposing a hospitality fee shall select for annual ran- 
dom audits one or more proprietors or tourist accommodations subject to the fee to verify the 
amount of gross rent subject to the fee and to ensure that the full amount of the fee on that rent is 
collected. Copies of audits completed shall be filed’annually with the local government division of 
the department of finance and administration. 


History: Laws 2003, ch. 417, § 4. Delayed repeals. — Laws 2007, ch. 233, § 1 amended 


Laws 2008, ch. 417, § 18, to provide that the Hospitality 
Fee Act is repealed effective July 1, 2028. 


3-38A-5. Financial reporting. (Repealed effective July 1, 2028.) 


The governing body of a municipality imposing a hospitality fee shall: 

A. furnish to any municipal advisory board dealing with occupancy, lodging or accommodation 
taxes or fees information on that portion of a proposed budget report or audit filed or received by 
the governing body pursuant to either Chapter 6, Article 6 NMSA 1978 or the Audit Act [12-6-1 
through 12-6-14 NMSA 1978] that relates to the expenditure of hospitality fee proceeds within ten 
days of the filing or receipt of that proposed budget, report or audit;and 
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B. report quarterly to the local government division of the department of finance and admin- 
istration on the expenditure of hospitality fee proceeds pursuant to Sections 3-38-15 and 3-38-21 
NMSA 1978. 


History: Laws 2003, ch. 417, § 5. Delayed repeals, — Laws 2007, ch. 233, § 1 amended 
Laws 2003, ch, 417, § 18, to provide that the Hospitality 
Fee Act is repealed effective July 1, 2028, 


3-38A-6. Ordinance requirements. (Repealed effective July 1, 2028.) 


The ordinance imposing a hospitality fee and, as applicable, any ordinance amending the fee, 
shall: 

A. set out the procedures for licensing a proprietor and for suspending or revoking a license or 
refusing to license a proprietor after the governing body of the municipality has given the propri- 
etor an opportunity for a public hearing on the suspension, revocation or refusal; 

B. state the rate of the hospitality fee; the time, place and method for the payment of the fee 
to the municipality; the accounts and other records to be maintained in connection with the fee; 
a procedure for making refunds and resolving disputes relating to the fee; the procedure for pres- 
ervation and destruction of records pertaining to the fee and their inspection and investigation; 
audit requirements; applicable civil and criminal penalties; and a procedure for liens, distraint 
and sales to satisfy such liens; and 

C. clearly state any other rights, privileges, powers, immunities and other details relating to 
proprietor licensure, the collection of the hospitality fee and the remittance of the fee proceeds to 
the municipality. 


History: Laws 2003, ch. 417, § 6. ; Delayed repeals. — Laws 2007; ch. 233, § 1 amended 
Laws 2003, ch. 417, § 18, to provide that the Hospitality 
Fee Act is repealed effective July 1, 2028. 


3-38A-7. Collection of delinquencies; civil se Anew effective - 
July 1, 2028.) 


A. A proprietor is liable for the payment of any amount of the hospitality fee proceeds the pro- 
prietor has failed to remit to the municipality. 

B. A municipality shall provide by ordinance for a civil penalty for failure to remit the hospital- 
ity fee due in an amount equal to the greater of ten percent of the amount of the hospitality fee 
that was not remitted to the municipality or one hundred dollars ($100). 

C. The municipality may bring an action in law or equity in the district court for the collection 
of any amount of hospitality fee due, including without limitation penalties on that amount, inter- 
est on the unpaid principal amount at a rate of not exceeding one percent a month, the costs of 
collection and reasonable attorney fees incurred in connection with such an action. 


History: Laws 2003, ch. 417, § 7. Delayed repeals. — Laws 2007, ch. 233, § 1 amended 
Laws 2003, ch. 417, § 18, to provide that the Hospitality 
Fee Act is repealed effective July 1, 2028. 


3-38A-8. Lien for hospitality fee; payment; certificate of fiens. 
(Repealed effective July 1, 2028.) 


A. The hospitality fee imposed by a municipality constitutes a lien in favor of that municipality 
upon the personal and real property of the proprietor providing tourist accommodations in that 
municipality. The lien may be enforced as provided in Sections 3-36-1 through 3-36-7 NMSA 1978. 
Priority of the lien shall be determined from the date of filing. 

B, Under process or order of court, no person shall sell the property of any febitlefan of ¢ a 
tourist accommodation without first ascertaining from the clerk or treasurer of the municipality 
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in which the tourist accommodation is located the amount of any hospitality fee due the mu- 
nicipality. The hospitality fee due the municipality shall be paid from the proceeds of the sale 
before payment is made to the judgment siinorte or to any other person with a claim on the sale 
proceeds. 

C.» The clerk or treasurer of the municipality: shall furnish upon request to any person a cer- 
tificate showing the amount of all liens in the records of the municipality against a proprietor of a a 
tourist Bion eB tery Shalit to the Hospitality Fee Act. 


History: Leds! 2008, ch. 417, § 8. fiw 99 Metaed fe te a chi 2007, ch.'238, § 1 amended 
Laws 2003, ch, 417, § 13, to provide that the Hospitality 
Fee Act is repealed effective July 1, 2028. 


3-38A-9. Enforcement. (Repealed effective July 1, 2028.) | 


A. An action to enforce the Hospitality Fee Act may be brought by: 
(1) the attorney general or the district attorney in the county of jurisdiction; or 
(2) a-proprietor of a tourist accommodation who i is collecting the proceeds of a hospitality 
fee in the county of jurisdiction, 
‘B.A district court*may issue-a writ'of imadid anus or order an injunction: or ottier stg ain 
remedy to enforce the provisions of the Hospitality Fee Act. 
C. The court shall award costs and: reasonable attorney fees to the se cette party in a court 
action to Se the provisions of the Beh Sik Fee Act. ° 


History: Daw 2008, ch. 417, § 9, «Delayed repeals. — Laws 2007, ch. 233, § 1 amended 
, sLaws 2008, ch, 417, § 18, to provide that the Hospitality 
_Fee Act i is repealed effective July 1, 2028. 


3-38A-10. Penalties; criminal. (Repealed effentive July 1, 2028.) 


A. Itis a'violation of the municipal ordinance imposing a hospitality fee and. providing for col- 
lection and administration of the fee pursuant to the Hospitality Fee Act for any proprietor subject 
to the fee to fail to pay the hospitality fee, to fail to remit the proceeds of the fee to the municipality 
or to fail to account properly for a tourist accommodation and the proceeds of the fee pertaining to 
the accommodation. 

B. The governing body of the tenhicipality shall provide by ordinance that a violation ": an 
ordinance imposing and providing for collection and enforcement of the hospitality fee pursuant 
to the Hospitality Fee Act is a misdemeanor subject to a fine of not more than five hundred dollars 
($500) or imprisonment for not more than ninety days, or both. 


History: Laws 2003, ch. 417, § 10. Delayed repeals. — Laws 2007, ch. 233, § 1 amended 
Laws 2003, ch. 417, § 18, to provide that the Hospitality 
Fee Act is repealed effective July 1, 2028. 


3-38A-11. Revenue bonds. (Repealed effective July 1, 2028.) 


A. Revenue bonds may be issued at any time by a municipality to defray wholly or in part the 
costs of equipping or furnishing a municipal convention center. 

B. The revenue bonds may be payable troan and payment may be secured by a pledge of and 
lien on the revenues derived from: 

(1) the proceeds of the hospitality fee f the municipality after the deduction of the admin- 
istrative costs pertaining to the fee in an amount not to exceed ten percent of the gross rent fees 
collected by the municipality in a fiscal year and excluding from the computation of such costs the 
administrative costs ultimately recovered from delinquent proprietors by civil action as penalties, 
costs of collection and attorney fees, but not as interest on unpaid principal; 
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(2) any convention center facility, after provision is made for the payment of the operation 
and maintenance expenses of the convention center; and 

(3) acombination of such net revenues from both sources in Paragraphs (1) and (2) of this 
subsection. 

C.. The bonds shall bear interest at a rate or rates.as authorized in the Public Securities 'Act [6- 
14-1 through 6-14-3 NMSA 1978], and the first interest payment may be for any period authorized 
in that act. 

D. Except as otherwise provided in ae Hospitality Fee Act, revenue bonds authorized in the 
Hospitality Fee Act shall:be ters in appowHante with the provisions of Sections 3-31-2 through 
3-31-6 NMSA 1978. 


History: Laws 2008, ch. 417, § 11. Delayed repeals. — Laws 2007, ch. 233, § 1 amended 
Laws 2008, ch, 417, § 13, to provide that the Hospitality 
Fee Act is repealed effective July 1, 2028. 


3-38A-12. Refunding bonds. (Repealed effective July 1, 2028.) 


A. A municipality having issued revenue bonds pursuant to the Hospitality Fee Act may issue 
refunding bonds payable from pledged revenues therein authorized for the payment of revenue 
bonds at the time of the refunding or at the time of the issuance of the bonds being refunded as the 
governing body of the municipality may determine, notwithstanding that the revenue sources or 
the pledge of such revenues, or both, are thereby modified. 

B. Refunding bonds may be issued for the purpose of refinancing, paying and idueareies all or 
any part of such outstanding bonds of any one or more or all outstanding issues: 

(1) for the acceleration, deceleration or other modification of the payment of such obliga- 
tions, including without limitation any capitalization of any interest thereon in arrears or about to 
become due for any period not exceeding one year from the date of the refunding bonds; 

(2) for the purpose of reducing interest costs or effecting other economies; 

(3) for the purpose of modifying or eliminating restrictive contractual limitations eee 
ing to the issuance of additional bonds, SE eee rose natn the outstanding bonds, or to se 
facilities relating thereto; or 

(4) for any combination of the foregoing purposes. 

C. The interest on any bond refunded shall not be increased to a rate in excess of the rate 
authorized in the Public Securities Act be 14-1 through 6-14-3 NMS 1978] and shall be pa as 
authorized in that act. 

D. Except as otherwise provided in the Hospitality Fee Acti sosiivainge bonds authorized 4 in the 
Hospitality Fee Act'shall be issued in accordance with the shea of Sections 3-31-10 and 3-31- 
11 NMSA 1978. 


History: Laws 20038, ch. 417, § 12. Delayed repeals. — Laws 2007, ch. 233, § 1 amended 
Laws 2003, ch. 417, § 13, to provide that the Hospitality 
Fee Act is repealed effective July 1, 2028. 
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Sec. Sec. 

3-39-21. Permits and variances. 3-39-25, Removal of airport obstructions by municipali- 
3-39-22. Zoning regulations; procedure. ties, 

3-39-23, Judicial review. 3-39-26. Acquisition of air rights. 

3-39-24. Enforcement and remedies. 3-39-27. Issuance of bonds; purposes. 


3-39-1. Municipal Airport Law. 
Sections 3-39-1 through 3-39-15 NMSA 1978 may be cited as the "Municipal Airport Law." 


History: 19538 Comp., § 14-40-1, enacted by Laws Cross references, — For the Tort Claims Act, see 41- 
1965, ch. 300. 4-1 NMSA 1978 et seq. 
For the Aviation Act, see 64-1-11 NMSA 1978 et seq. 


3-39-2. Purpose of law. 


The purpose of the Municipal Airport Law is to enable municipalities to acquire and. operate 
municipal airport facilities for the convenience of the public, to promote aviation facilities of all 
types and to promote the economy of the area by making air transportation available. 

History: 1953 Comp., § 14-40-2, enacted by Laws The 1989 amendment, effective June 16, 1989, sub- 


1965, ch, 300; 1989, ch. 174, § 1. stituted "the public, to promote aviation facilities of all 
types" for "residents". 


3-39-38. Definitions. 


As used in the Municipal Airport Law: 

A. "bond" means any bond, note, temporary bond, interim certificate, negotiable instrument or 
any other evidence of indebtedness issued under the Municipal Airport Law; 

B. "obligee" means any bondholder, trustee for any bondholders or lessor or his assignee of 
property leased to the municipality for use in connection with an airport facility and the state or 
federal government when a party to a contract with the municipality by which aid is given to the 
municipality; ! . 

C. "federal government" means the United States or any of its agencies; and 

D. "airport facility" includes a runway, taxiway, terminal, real estate, parking facility, hanger 
[hangar] facility, maintenance facility for repair, construction and modification and any other facil- 
ity related to aircraft or airports. 


History: 1953 Comp., § 14-40-38, enacted by Laws .. The 1989 amendment, effective June 16, 1989, substi- 
1965, ch. 300; 1989, ch, 174, § 2. tuted the present provisions in Subsection D for "airport 
Bracketed material. — The bracketed material was facility’ includes a runway, terminal, real estate, parking 
inserted by the compiler and is not part of the law. facility and any other facility used in connection with the 


operation of an airport". 


3-39-4, Municipal airports. 


The governing body of any municipality may: 

A. acquire by purchase, lease, gift or otherwise, and may establish, construct, improve, main- 
tain and operate an airport or any airport facility either inside or outside the limits of the munici- 
pality; . 

B. insure or provide for insurance of any airport facility of the municipality; 

C. provide or arrange for services in connection with any airport facility; 

D. acquire by eminent domain either inside or outside the limits of the municipality any prop- 
erty necessary or desirable under the Municipal Airport Law NMSA 1978] in accordance with the 
procedure set forth by law; 

E. sell, lease or otherwise dispose of or allow the use of any real or personal property or any 
interest acquired or used for the purposes included in the Municipal Airport Law; 
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F. enact any ordinance, rule or regulation not inconsistent with state or federal law or regula- 
tion which provides for the safety, health, prosperity, morals, order, comfort, convenience or welfare 
of the inhabitants of the municipality and of the general public or for the orderly and efficient 
management or operation of the airport or any airport facility, and to provide penalties for the vio- 
lation thereof, all with respect to its airport or any of its airport facilities either inside or outside 
the limits of the municipality; and 

G. perform any other act necessary to carry out the provisions of the Mentenarat Airport Law. 


History: 1953 Comp., § 14-40-4, enacted by Laws 
1965, ch. 300; 1969, ch. 251, § 9. 

Cross feferchices: — For tease of state lands, s see 19-7- 
54 NMSA 1978. 


ANNOTATIONS 


Delegation of authority from state legislature re- 
quired. — All the authority of the municipality to enact 
ordinances in connection with the creation and operation 
of an airport must be expressly delegated to'it by the state 
legislature. 1967.Op. Att'y Gen. No. 67-139, 

Creation of autonomous authority to Bnonates air- 
port would be an unlawful delegation of the power 
granted to the city council. 1967 Op. Att'y Gen. No. 67-139. 

Restaurant and lounge in airport terminal is air- 
port purpose. — This section authorizes municipalities 
to sell or lease municipal property to-be used for airport 
purposes. A restaurant and lounge in an airport terminal 
building is certainly an airport purpose within the con- 
templation of this section, the same as other purposes 
for the safety and convenience of the traveling passen- 
gers and the aviation employees. 1953-54 Op. Att'y Gen. 
No. 53-5707. 

Contract providing car rental services at airport. 
— A municipality has the power to enter into an exclusive 


3-39-5. Planning and zoning laws. 


~ contract providing car rental services at a municipal airport. 


There is no requirement that such contracts must be let only 
upon competitive bids. 1970 Op. Att'y Gen. No. 70-53. ..., 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. 
Jur. 2d Aviation §§ 60 to 70. 

Park property, right to use, for airport, 63 A.L.R. 491, 
144 A.L.R. 486. 

Airport, municipal power to acquire, maintain and reg- 
ulate, 83 A.L.R. 345, 99 A.L.R. 173, 184 A.L.R. 927, 155 
A.L.R. 1026, 

Airport, construction of, as loan of credit, 161 A. ie R, 
733, 

Certificate of convenience and necessity, franchise, or 
permit as subject to transfer or encumbrance, 15 A.L.R.2d 
883. 

Liability of municipality for torts in connection with air- 
port, 66 A.L.R.2d 634. 

Aircraft flight paths or altitudes, validity of municipal 
regulation of, 36 A.L.R.8d 1814, 

Injunction as remedy available to airport operator with 
respect to use of adjoining land interfering with aircraft 
operation, 65 A.L.R.3d 14, 

Airport operations or flight of aircraft as nuisance, 79 
A.L.R.3d 253. ’ 

63 i J.S. Municipal Corporations §§ 959, 962, 964. 


All municipal airport facilities’ are Rubin to planning and zoning laws, ordinances and regula- 
tions applicable to the area in which the airport facility is located. ) 


History: 1958 Comp., § 14-40-5, Di kotod by Laws | 


1965, ch, 800. 


3-39-6. Irrepealable bond ordinance. 


A, Any municipality may issue bonds for: 


(1) the purpose of preparing, acquiring, constructing or improving airport facilities; 
(2) the purpose of refinancing, refunding and paying any bonds or obligations payable 
from any revenues of any municipal airport facility as provided in Section 3-39-7 NMSA 1978; or 
(3) any combination of the aforesaid purposes set forth in Paragraphs (1) and (2). 
B. The bonds are payable solely from a pledge of: . 
(1) net income derived by the municipality from the airport facility financed with Ae pro- 


ceeds; 


(2) net income of all or designated municipal airport facilities whether or not financed i in 


whole or in part with the proceeds; 


(3) contributions, grants or other financial assistance, from the state or federal govern- 


ments or any other sources; 


(4) the additional special funds authorized by Section 3-39- 12 NMSA 1978; or 


(5) any combination of these sources. 


C. The bonds shall be authorized by ordinance which is irrepealable as long as any obligation 


on the bonds is unpaid by the municipality. 
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History: 1953 Comp., § 14-40-6, enacted by Laws ANNOTATIONS 


1965, h, 300; 1971, ch. 206, § 1. 
8 : Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am. 
_ Jur, 2d.Aviation §-62,. - 


3-39-7. Refunding bonds. 


‘A. Any bonds issued by any municipality and payable from any revenues of any airport facil- 
ity may be refunded in the name of the municipality issuing the bonds being refunded, by the is- 
suance of bonds to refund, pay and discharge all or any part of the outstanding bonds, including 
any interest on the bonds in arrears or about to become due within three years from the date of 
the refunding bonds and for the purpose of avoiding or terminating any default in the payment 
of interest on and principal of the bonds, of reducing interest costs or effecting other economies, 
or of modifying or eliminating restrictive contractual limitations appertaining to the issuance of 
additional bonds or to any facilities or income appertaining thereto, or for any combination of the 
foregoing purposes. Refunding bonds shall be authorized by ordinance, shall be payable from a 
pledge of the net income derived from any or all designated ‘airport facilities, whether or not fi- 
nanced from any bond proceeds, ‘and additionally may be payable from‘a pledge of any or all of the 
additional sources permitted by Sections 3-39-6 and 3-39-12 NMSA 1978 and may be issued under 
the same terms and conditions allowable by the Municipal Airport Law for-airport facilities bonds. 
Any bonds which are refunded under the provisions of this section shall be paid at maturity or on 
any permitted prior redemption date in the amounts, at the time and places and, if called prior to 
maturity, in accordance with any applicable notice provisions, all as provided in the proceedings 
authorizing the issuance of said refunded bonds or otherwise appertaining thereto, except for any 
such bond which is voluntarily surrendered for exchange or payment by the holder. Refunding 
bonds may be delivered in exchange for the outstanding bonds refunded or may be sold at either 
public or private sale. 

B: No bonds may be refunded under the Municipal Airport Law unless the bonds either ma- 
turé or are callable for prior redemption under their terms within fifteen years from thé date of 
issuance of the refunding bonds, or unless the holders thereof voluntarily surrender them for 
exchange or payment. Provision shall be made for paying’the bonds refunded within said period 
of time. Interest on any bond may be increased. The principal amount of the refunding bonds may 
exceed the principal amount of the refunded bonds, but only to the extent that any costs incidental 
to the refunding bonds or any interest on the bonds refunded in arrears or about to become due 
within three years from the date of the refunding bonds, or both said incidental costs and interest, 
are capitalized with the proceeds of refunding bonds. The principal amount of the refunding bonds 
may also exceed the principal amount of the refunded bonds if the aggregate principal and interest 
costs of the refunding bonds do not exceed such unaccrued costs of the bonds refunded. The prin- 
cipal amount of the refunding bonds may also be less than or the same as the’principal amount of 
the bonds being refunded so long as provision is duly and sufficiently made for the payment of the 
refunded bonds. 

C. The proceeds of refunding bonds shall either be immediately applied to the retirement of 
the bonds being refunded or be placed in escrow in a commercial bank or trust company, either 
a state or national banking institution, which possesses and is exercising trust powers, which is 
located within New Mexico and which is a member of the Federal Deposit Insurance Corporation, 
to be applied to the payment of the bonds being refunded upon their presentation therefor. To the 
extent any incidental expenses have been capitalized, such refunding bond proceeds may be used 
to defray such expenses, and any accrued interest and any premium appertaining to a sale of re- 
funding bonds may be applied to the payment of the interest thereon and the principal thereof, 
or both interest and principal, or may be deposited in a reserve therefor, as the municipality may 
determine. Nothing in this section requires the establishment of an escrow if the refunded bonds 
become due and payable within one year from the date of the refunding bonds and if the amounts 
necessary to retire the refunded bonds within that time are deposited with the paying agent for 
said refunded bonds. Any such escrow shall not necessarily be limited to proceeds of refunding 
bonds but may include other moneys available for its purpose. Any proceeds in escrow, pending 
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such use, may be invested or reinvested in bills, certificates of indebtedness, notes or bonds which 
are directed obligations of, or the principal and interest of which obligations are unconditionally 
guaranteed by, the United States of America. Such proceeds and investments in escrow, together 
with any interest to be derived from any such investment, shall be in an amount at all times suf- 
ficient as to principal, interest, any prior redemption premium due and any charges of the escrow 
agent payable therefrom, to pay the bonds being refunded as they become due at their respective 
maturities or due at any designated prior redemption date or dates in connection with which the 
municipality shall exercise a prior redemption option. Any purchaser of any refunding bond issued 
under the Municipal Airport. Law, is in no manner responsible for the application of the proceeds 
thereof by the municipality or any of its officers; agents or employees. 

D. Refunding bonds may bear such additional terms and provisions as may be determined by 
the municipality subject to the limitations in the Municipal Airport Law for original bond issues 
and are not subject to the provisions of any other statute extent as may be incorporated by refer- 
ence in the Municipal Airport Law. 

E. Municipalities may pledge irrevocably for the payient of interest and principal of refund- 
ing bonds, any of such net income of airport facilities, and any such additional special funds and 
additional security which may be pledged to an original issue of bonds authorized pursuant to the 
Municipal Airport Law, even if any of such additional special fund and additional security was not 
pledged to the bonds being refunded. 


History: 1953 Comp., § 14-40-6.1, enacted by Laws 
1971, ch. 206, § 2; 1973, ch. 196, § 1. 


3-39-8. Impairment of payment. 


Any law which authorizes the pledge of any or all of the net income and revenues to the payment 
of any bonds issued pursuant to the Municipal Airport. Law or which affects any of the net income 
or revenues pledged to such bonds, or any law supplemental thereto or otherwise appertaining 
thereto, shall not. be repealed or amended or otherwise directly or indirectly modified in such a 
manner as to impair adversely any such outstanding bonds unless such outstanding bonds have 
been discharged in full or provision has been fully made therefor. 


. History: 1953 Comp., § 14-40-6.2, enacted by Laws 
1971, ch. 206, § 38. 


3-39-9. Terms of bonds. 


A. The ordinance authorizing issuance of bonds pursuant to the Municipal Airport Law shall 
specify: | 
(1) issuance in any number of series; 
(2). any maturity date or dates, but the final maturity date shall not exceed fifty years from 
the date of the bonds; 
(3) the interest rate or rates the bonds shall: bear; 
(4) denominations; 
(5) form, either coupon or registered; 
(6) conversion or registration privileges; 
(7). rank or priority; 
(8) .manner of execution; and 
(9) the terms, manner and medium of payment and redemption, | 
B. No member of the governing body or any person executing bonds is personally liable on any 
bond. All bonds are payable solely from the special funds.allowed by the Municipal Airport Law 
as specified in the authorizing ordinance. No bond is a debt or general obligation of the issuing 
municipality. 
C, The terms prescribed by the authorizing ordinance and by this erat shall be carried on 
the face of each bond. 
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History: 1953 Comp., § 14-40-7, enacted by Laws 
1965, ch. 300; 1971, ch. 206, § 4; 1983, ch. 265, § 13. 


3-39-10. Sale, exchange and details of bonds. 


‘A. Bonds may be sold at public or private sale at, above or below par and at a price which re- 
sults in a net effective interest rate which does not exceed the maximum permitted by the Public 
Securities Act [6-14-1 through 6-14-3 NMSA 1978] or, in the case of municipalities having a popu- 
lation of one hundred thousand or more persons, may be exchanged for property to be used in con- 
nection with an airport facility. 

B. If any municipal officer whose signature appears on any bond ceases to be an officer before 
delivery of the bonds, the signature is valid for all purposes as if the officer had remained in office 
until delivery. 

C. All bonds are fully negotiable as provided by Article 8 [55-8-101 through 55-8-511 NMSA 
1978] of the Uniform Commercial Code unless the instrument authorizing the bonds expressly 
provides to the contrary. | 


History: 1953 Comp., § 14-40-8, enacted by Laws Severability clauses. — Laws 1973, ch. 196, § 3, pro- 
1965, ch. 300; 1971, ch. 206, § 5; 1973, ch. 196, § 2. vided for the.severability of the act if any part or applica- 
tion thereof is held invalid. 


3-39-11. Construction. 


The Municipal Airport Law is full authority for authorization and issuance of bonds and no elec- 
tion is necessary. In any proceeding involving the validity and enforceability of any bond or its se- 
curity, any bond reciting in substance that it was issued by the municipality to aid in financing an 
airport facility is conclusively presumed to have been issued for an airport facility planned, located 
and constructed in accordance with the Municipal Airport Law. 


History: 1953 Comp., § 14-40-9, enacted by Laws 
1965, ch. 300. 


3-39-12. Additional security. 


To further the marketability of bonds issued pursuant to the Municipal Airport, Law, the ordi- 
nance authorizing their issue may: 

A. . secure their payment by deed of trust or mortgage conveying municipally owned land and 
improvements acquired for the airport facility from the proceeds of the bonds to a trustee for the 
benefit and security of the bondholders; 

B. secure their payment by a pledge of all or any part of the amounts distributed to municipali- 
ties pursuant to Section 7-1-6.9 NMSA 1978 as from time to time amended and supplemented; 
provided any ordinance securing the payment of bonds by a pledge of revenues derived from such 
distributions may also provide for the creation and terms of a sinking fund into which the munici- 
pality shall annually transfer any or all of the revenues obtained from such distributions; and 

C. authorize any other security agreement not in conflict with law. 


History: 1953 Comp., § 14-40-10, enacted by Laws 
1965, ch. 300; 1965, ch. 307, § 1; 1967, ch. 170, § 3; 1977, 
ch. 342, § 4; 1983, ch. 211, § 2. 


3-39-13. Foreclosure. 


If the interest or any serial maturity of any bond is in default, any obligee may foreclose against 
the municipality under the same procedure provided for foreclosure of real estate mortgages. The 
district court may appoint a receiver to operate the airport facility in default. 
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History: 1953 Comp., § 14-40-11, enacted by Laws 
1965, ch. 300. 


3-39-14. Legal investments. 


Bonds are legal investments for savings banks and insurance companies under the laws of this 
state. They are bonds, notes or other obligations of a municipal subdivision of this state, issued. 
pursuant to a law of this state, for the purposes of investment or purchase by the state investment 
officer. 


History: 1953 Comp., § 14-40-12, enacted by Laws 
1965, ch. 300. 


3-39-15. Tax exemptions. 


Bonds and their income and all mortgages or other instruments executed as security for them 
are exempt from all taxation by this state or any of its political subdivisions. 


History: 1953 Comp., § 14-40-13, enacted by Laws 
1965, ch. 300. 


3-39-16. [Municipal Airport Zoning Law.]| 


Sections 3-39-16 through 3-39-26 NMSA 1978, may be cited as the "Municipal Airport Zoning 
Law." 


History: 1953 Comp., § 14-40-14, enacted by Laws ANNOTATIONS 
1965, ch. 300. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For powers and duties of joint 
airport zoning board, see 64-2-1 and 64-2-2 NMSA 1978. 


Law reviews. — For note, "County Regulation of Land 
Use and Development," see 9 Nat. Resources J. 266 (1969). 


3-39-17. Definitions. 


As used in the Municipal Airport Zoning Law [8-39-16 through 3-39-26 NMSA 1978], unless the 
context otherwise requires: 

A. "airport" means any area of land or water designated for the landing and taking-off of air- 
craft and utilized or to be utilized by the public as a point of arrival or departure by air; 

B. "airport hazard" means any overhead power line which interferes with radio communica- 
tion between a publicly owned airport and aircraft approaching or leaving same; or any structure 
or tree which obstructs the aerial approaches of such an airport or is otherwise hazardous to its 
use for landing or taking off; 

C. an airport is "publicly owned" if the portion thereof used for landing and taking-off of air- 
craft is owned by a governmental body, political BME public agency or ObHGe public corpora- 
tion; 

D. "legislative body" means the legislative or governing body of any county or municipal or po- 
litical subdivision of the state of New Mexico, having or acquiring a publicly owned airport within 
its corporate or political limits; 

E. "person" means any individual, firm, copartnership, corporation, company, association, joint 
stock association or body politic, and includes any trustee, receiver, assignee or other similar rep- 
resentative thereof; 

F, "structure" means any object constructed or installed by man, including, but without Peay 
tion, buildings, towers, smokestacks and overhead transmission lines; and 

G. "tree" means any object of natural growth. 
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History: 1953 Comp., § 14-40-15, enacted by Laws 
1965, ch, 300. 


3-39-18. Airport hazards not in public interest. 


It is hereby found and declared that an airport hazard endangers the lives and property of users 
of the airport and of occupants of land in its vicinity, and also, if of the obstruction type, in effect 
reduces the size of the area available for the landing, taking-off and maneuvering of aircraft, thus 
tending to destroy or impair the utility of the airport and the public investment therein, and is 
therefore not in the interest of the public health, public safety or general welfare. 


History: 1953 Comp., § 14-40-16, enacted by Laws ANNOTATIONS 


1965, ch, 300. ¢ 
Am, Jur. 2d, A.L.R. and C.J.S. references. — Air- 
plane, liability for injury by, 69 A.L.R. 316, 83 A.L.R. 350, 
99 A.L.R. 188, 155 A.L.R. 1026, 17 A.L.R.2d 1041. 
Liability of owner of wires, poles, or structures struck by 
aircraft for resulting injury or damage, 49 A.L.R.5th 659. 


3-39-19. Preparation of airport approach plans. 


The legislative body is hereby empowered to formulate and adopt, and from time to time as may 
be necessary, revise an airport approach plan for any publicly owned airport within its corporate or 
political limits. Each such plan shall indicate the hazards, the area within which measures for the 
protection of the airport's aerial approaches should be taken, and what the height limits and other 
objectives of such measure should be. In adopting or revising any such plan, the legislative body 
shall consider, among other things, the character of the flying operations expected to be conducted 
at the airport, the nature of the terrain, the height of existing structures and trees above the level 
of the airport, and the possibility of lowering or removing existing obstructions, and the legislative 
body may obtain and consider the views of the agency of the federal government charged with the 
fostering of civil aeronautics as to the aerial approaches necessary to safe flying operations at the 
airport. 


History: 19538 Comp., § 14-40-17, enacted by Laws 
1965, ch. 300. 


3-39-20. Adoption of airport zoning regulations. 


A. Every municipality and county or other political subdivision having within its territorial 
limits an area within which, according to an airport approach plan adopted by the legislative body, 
measures should be taken for the protection of airport approaches, shall adopt, administer and 
enforce, under the police power and in the manner and upon the conditions hereinafter prescribed, 
airport zoning regulations applicable to such area, which regulations shall divide the area into 
zones and within such zones, specify the land uses permitted, regulate and restrict the height to 
which structures and trees may be erected or allowed to grow, and impose such other restrictions 
and requirements as may be necessary to effectuate the legislative body's approach plan for the 
airport. 

B. In the event that a political subdivision has adopted, or hereafter adopts, a general zoning 
ordinance regulating, among other things, the height of buildings, any airport zoning regulations 
adopted for the same area or portion thereof under the Municipal Airport Zoning Law [3-39-16 
through 3-39-26 NMSA 1978] may be incorporated and made a part of such general zoning regula- 
tions, and be administered and enforced in connection therewith, but such general zoning regula- 
tions shall not limit the effectiveness or scope of the regulations adopted under this act. 

C. Any zoning or other regulations applicable to any area within which, according to an airport 
approach plan adopted by the legislative body, measures should be taken for the protection of air- 
port approaches, including not only any airport zoning regulations adopted under Sections 3-39-16 
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through 3-39-26 NMSA 1978, but any zoning or other regulations dealing with the same or similar 
matters, that have been or may be adopted under authority other than that conferred by Sec- 
tions 3-39-16 through 3-39-26 NMSA 1978, shall be consistent with, and coriform to, the legislative 
body's approach plan for such area, and shall be amended from time to time as may be necessary 
to conform to any revision of the plan that may be made by the legislative body. 

D. All airport zoning regulations adopted under Sections 3-39-16 through 3-39-26 NMSA 1978, 
shall be reasonable and none shall require the removal, lowering or other change or’alteration of 
any structure or tree not conforming to the regulations when adopted or’ amended, or otherwise 
interfere with the continuance of ay nonconforming use, except as ert in Section 3-39- 21 
NMSA 1978. ee i 


History: 1953 Comp., § 14-40-18, enacted by Laws 1. ANNOTATIONS 


1965, ch. 300. L : F "0 Regulation of L d 
Cross references. — For zoning regulations, see 3-21-1 meh 3 Aad plage’ an note OUD Ey eae 
NMSA 1978 et seq, Use and Development," see 9 Nat. Resources J. 266 (1969). 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 8 Am. 
Jur, 2d Aviation §§ 58, 59. 


3-39-21. Permits and variances. 


A. When advisable to facilitate the enforcement of the Municipal Airport Zoning Law [8-39-16 
through 3-39-26 NMSA 1978], a system may be established for granting permits to establish or 
construct new structures and other uses. In any event, before any nonconforming structure may 
be replaced with a taller one or any nonconforming tree allowed to grow higher or be replanted, a 
permit must be secured from the administrative agency authorized to administer and enforce the 
regulations, authorizing such replacement or change. No such permit shall be granted that would 
allow the structure to become a greater hazard to air navigation than it was when the applicable 
regulation was adopted; and whenever the administrative agency determines that nonconforming 
structure or tree has been abandoned or more than eighty percent torn down, destroyed, deterio- 
rated or decayed, no permit shall be granted that would allow said structure or tree to exceed the 
applicable height limit or otherwise deviate from the zoning regulations. Except as indicated, all 
applications for permits for replacement, change or repair of nonconforming uses shall be granted. 

B, Any person desiring to erect any structure, or increase the height of any structure, or permit 
the growth of any tree, or otherwise use his property, in violation of airport zoning regulations 
adopted under the Municipal Airport Zoning Law, may apply to the board of appeals, as provided 
in Section 3-39-22 NMSA 1978, for a variance from the zoning regulations in question. Such vari- 
ance shall be allowed where a literal application or enforcement of the regulations would result 
in practical difficulty or unnecessary hardship and the relief granted would not be contrary to the 
public interest but do substantial justice and be in accordance with the spirit of the regulations. 

C. In granting any permit or variance under this section, the administrative agency or board 
of appeals may, if it deems such action advisable to effectuate the purposes of the Municipal Air- 
port Zoning Law, and reasonable in the circumstances, so condition such permit or variance as — 
to require the owner of the structure or tree in question to permit the political subdivision, at its 
own expense, to install, operate and maintain suitable obstruction markers and obstruction lights 
thereon. 


History: 1953 Comp., § 14-40-19, enacted by Laws 
1965, ch. 300. 
3-39-22. Zoning regulations; procedure. 


A. No airport zoning regulations shall be adopted, amended or changed under the Munieipat 
Airport Zoning Law [8-39-16 through 3-39-26 NMSA 1978] except by action of the legislative body 
of the political subdivision in question, after a public hearing in relation thereto, at which parties 
in interest and citizens shall have an opportunity to be heard. At least fifteen days' notice of the 
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hearing shall be published in an official paper, or a:paper of general circulation, in the political 
subdivision. 

B. The legislative body of any political subdivision adopting airport zoning regulations under 

the Municipal Airport Zoning Law may delegate the duty of administering and enforcing such reg- 
ulations to any administrative agency under its jurisdiction, but such administrative agency shall 
not be or include any member of the board of appeals. The duties of such administrative agency 
shall include that of hearing and deciding all permits under Section 3-39-21 NMSA 1978, but such 
agency shall not have or exercise any of the powers delegated to the board of appeals. 

C. Airport zoning regulations adopted under the Municipal Airport Zoning Law shall provide 
for appointment of a board of appeals to have and exercise the following powers: 

(1) to hear and decide appeals from any order, requirement, decision or determination 
made by the administrative agency in the enforcement of Sections 3-39-16 through 3-39-26 NMSA 
1978, or of any ordinance adopted pursuant thereto; 

(2) to hear and decide special exceptions to the terms of the ordinance upon which such 
board may be required to pass under such ordinance; and 

(3) to hear and decide specific variances under Section 3-39-21 NMSA 1978, 

D. Where a zoning board of appeals or adjustment already exists, it may be appointed as the 
board of appeals. Otherwise, the board of appeals shall consist of five members, each to be ap- 
pointed for a term of three years and to be removable for cause by the appointing authority upon 
written charges and after public hearing. 

E,. The board shall adopt rules in accordance with the provisions of any ordinance adopted 
under Sections 3-39-16 through 3-39-26 NMSA 1978. Meetings of the board shall be held at the 
call of the chairman and at such other times as the board may determine. The chairman, or in his 
absence the acting chairman, may administer oaths and compel the attendance of witnesses, All 
meetings of the board shall be public. The board shall keep minutes of its proceedings, showing the 
vote of each member upon each question, or, if absent or failing to vote, indicating such fact, and 
shall keep records of its examinations and other official actions, all of which shall immediately be 
filed in the office of the board and shall be a public record. 

F. Appeals to the board may be taken by any person aggrieved, or by any other officer, depart- 
ment, board or bureau of the political subdivision affected, by any decision of the administrative 
agency. An appeal must be taken within a reasonable time, as provided by the rules of the board, 
by filing with the agency from which the. appeal is taken and with the board, a notice of appeal 
specifying the grounds thereof. The agency from which the appeal is taken shall forthwith trans- 
mit to the board all the papers constituting the record upon which the action appealed from was 
taken. 

G. An appeal shall stay all proceedings in furtherance of the action appealed from, unless the 
agency from which the appeal is taken certifies to the board, after the notice of appeal has been 
filed with it, that by reason of the facts stated in the certificate a stay would, in its opinion, cause 
imminent peril to life or property. In such case proceedings shall not be stayed otherwise than by 
a restraining order which may be granted by the board or by,a court of record on application on 
notice to the.agency from which the appeal is taken and.on due cause shown, 

H. The board shall fix a reasonable time for the hearing of the appeal, give public. notice and 
due notice.to the parties in.interest, and decide the same within a reasonable time, Upon the hear- 
ing any party may appear in person or by agent or by attorney, 

I. The board may, in conformity with the provisions of the Municipal Airport Zoning Law, re- 
verse or affirm, wholly or partly, or modify, the order, requirement, decision or determination ap- 
pealed from and may make such order, requirement, decision or determination as ought.to be 
made, and to that.end shall haye all the powers of the administrative agency from which the ap- 
peal is taken. 

J. The concurring vote of a majority of the members of the board shall be sufficient to reverse 
any order, requirement, decision or determination of the administrative agency, or to decide in fa- 
vor of the applicant on any matter upon which it is required to pass under any such ordinance; or 
to effect any variation in such ordinance. 
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History: 1953 Comp., § 14-40-20, enacted by Laws ANNOTATIONS 


TPS bs 300: Law reviews. — For note, "County Regulation of Land 


Use and Development," see 9 Nat, Resources J. 266 (1969). 


3-39-23. Judicial review. — 


A. Any person aggrieved by a decision of the board of appeals, any taxpayer or any officer, 
department, board or bureau of the political subdivision may file an appeal pursuant to the provi- 
sions of Section 39-3-1.1 NMSA 1978. 

B. Costs shall not be allowed against the board of appeals unless it appears to the court 
that it acted with gross negligence, in bad faith or with malice in making the decision ap 
pealed from. 


History: 1953 Comp., § 14-40-21, enacted by Laws The 1999 amendment, effective July 1, 1999, substi- 
1965, ch. 300; 1998, ch. 55, § 13; 1999, ch. 265, § 18. tuted "Section 39-3-1.1" for "Section 12-8A-1" in Subsec- 
Cross references. — For procedures governing ad- tion A. 
ministrative appeals to the district court, see Rule 1-074 The 1998 amendment, effective September 1, 1998, 
NMRA. rewrote this section. 


3-39-24. Enforcement and remedies. 


Each violation of the Municipal Airport Zoning Law [3-39-16 through 3-39-26 NMSA 1978] or 
of any regulations, order or ruling promulgated or made pursuant to this act, shall constitute a 
misdemeanor and shall be punishable’by a fine of not more than one hundred dollars ($100) or 
imprisonment for not more than ninety days or by both such fine and imprisonment, and each day 
a violation continues to exist shall constitute a separate offense. In addition the legislative body 
or the political subdivision within which the property is located may institute in any court of com- 
petent jurisdiction, an action to prevent, restrain, correct or abate any violation of the Municipal 
Airport Zoning Law, or of airport zoning regulations adopted under the Municipal Airport Zoning 
Law, or of any order or ruling made in connection with their administration or enforcement, and 
the court shall adjudge to the plaintiff such relief, by the way of injunction, which may be manda- 
tory, or otherwise, as may be proper under all the facts and circumstances of the case, in order fully 
to effectuate the purposes of the Municipal Airport Zoning Law and of the regulations adopted and 
orders made pursuant thereto. 


History: 1953 Comp., § 14-40-22, enacted by Laws 
1965, ch..300. 


3-39-25. Removal of airport obstructions by municipalities. 


Any county, municipality or political subdivision which is authorized by law to establish and 
maintain an airport or landing field, hereby is authorized and empowered whenever, in the judg- 
ment of the legislative body of such county, municipality or other political subdivision, any struc- 
ture or object located adjacent to such airport or landing field constitutes a hazard to the efficient 
and safe use of such airport or landing field, or whenever notified of the existence of any such 
hazard to require the removal and elimination or relocation of such structure or such object, and to 
acquire all necessary lands or rights-of-way and easements over lands incidental to such removal, 
elimination or relocation of any such structure or object upon payment to the owner of any land 
that may be affected by such relocation and the damages occasioned by such removal, se batt 
or relocation. 


History: 1953 Comp., § 14-40-23, enacted by Laws 
1965, ch. 300. . 
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3-39-26. Acquisition of air rights. 


In any case in which: 

A. itis desired to remove, lower or otherwise terminate a nonconforming use; or 

B. the approach protection necessary according to the legislative body's airport approach plan 
cannot, because of constitutional limitations, be provided by airport zoning regulations under the 
Municipal Airport Zoning Law [3-39-16 through 3-39-26 NMSA 1978]; or. 

C.\ it appears advisable that the necessary approach protection is provided by acquisition of 
property rights rather than by airport zoning regulations, 

the political subdivision within which the property or nonconforming use is now located, or the 
political subdivision owning the airport or served by it, may acquire, by purchase, grant or con- 
demnation inthe manner provided by the law under which political subdivisions are authorized 
to acquire real property for public purposes, such an air right, easement or other estate or interest 
in the property or nonconforming use in question as may be necessary to oe the purpose of 
the Municipal Airport Zoning Law. 


History: 1953 Comp., § 14-40-24, panacicd by Laws 
1965, ch. 300. 


3-39-27. Issuance of bonds; purposes. 


- Subject to the limitation and in accordance with Article 9 of the constitution of New Mexico, any 
municipality may issue and dispose of negotiable bonds thereof, for the purposes of securing funds 
for the acquisition or construction of an airport or any part of an airport and the rights and prop- 
erties used and connected with the airport.in the manner provided for in Sections 3-30-1 through 
3-30-9 NMSA 1978. 


History: 1953 Comp., , 14-40-25; enacted by Laws 


1965, ch. 300. 
Municipal Ganieterics 

See, Sec. 
3-40-1. Cemeteries; authorization. 3-40-5. Powers and duties of cemetery board. 
3-40-2, Cemetery board; appointment of members; term; 3-40-6, Cemeteries; ordinance to enforce regulation: 

qualifications. 3-40-7. Transfer of other cemeteries to cemetery board. 
3-40-38. Removal of cemetery board members; filling va- 3-40-8. Deeds to burial lots; execution. 

cancies. 3-40-9, Acquisition or condemnation of an existing cem- 
3-40-4. Cemetery board; duties of municipal clerk... ri} ' etery. 


3-40-1. Cemeteries; authorization. 


A. Subject to the provisions of law relating to the maintaining of cemeteries, a municipality may 
establish, maintain and regulate a municipal cemetery and may acquire within the planning and 
platting jurisdiction of the municipality, or condemn within the municipality in the manner provided 
by law, any property for cemetery purposes. Any property acquired for cemetery purposes by con- 
demnation shall be acquired at a location that is in compliance with a municipality's master plan. 

B. A municipality may abandon any street within a municipal cemetery, provided that owner- 
ship is retained by the municipality and the abandoned street is used for a municipal purpose. 


History: 1953 Comp., § 14-41-1, enacted by Laws Cross references. — For power of municipality to reg- 
19738, ch. 895, § 4. - ulate cemeteries, see 3-18-8 NMSA 1978, + 

Repeals and reenactments. — Laws 1973, ch, 395, § For tax exemption of nonprofit cemeteries, see N.M. 
4, repealed 14-41-1, 1953 Comp., relating to authorization Const., art. VIII, § 3. 


for cemeteries, and ‘enacted a new section, 
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For school sections used for cemetery purposes, see 19-7- 
23 and 19-7-24 NMSA 1978. 

For Endowed Care Cemetery Act, see 58-17-1 NMSA 
1978 et seq. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 14 Am. 
Jur. 2d Cemeteries § 3. 

Succession tax, exemption from, in respect of bequest to 
cemetery association or cost of burial plot, 83 A.L.R. 931. 

Zoning regulations, variance or exceptions from, 168 
A.L.R. 90. 


Gift for maintenance or care of private cemetery or 
burial lot, or of tomb or of monument, including the erec- 
tion thereof, as valid trust, 47 A.L.R.2d 596. 

Validity of public prohibition or regulation of location of 
cemetery, 50 A.L.R.2d.905.. 

Nuisance, cemetery or burial ground as, 50 A.L.R.2d 
1324, 

Condemnation: municipal power to condemn land for 
cemetery, 54 A.L.R.2d 1322, 

Liability of cemetery in connection with conducting or 
supervising burial services, 42 A.L.R.4th 1059. 

14 C.J:S. Cemeteries § 4. 


3-40-2. Cemetery board; appointment of members; term; qualifications. 


Atos. municipality may create by.ordinance a "cemetery board" to care for, manage and control 


a municipal cemetery. The cemetery board shall: 
(1) be known as the "cemetery board of 


(2) consist of five members; and 


(3) be appointed by the mayor with the consent of the governing body. 


B. A member of the cemetery board shall: 
(1) hold office for a term of two years; 
(2) serve without compensation; and 


(3) qualify by taking an oath of office to faithfully and. impartially discharge the duties of 


the office. 


C. Within ten days of their appointment, the members of the cemetery board shall meet and 
organize by electing one of the members president of the board. The cemetery board shall adopt 
regulations governing the time and place of its meeting. 


History: 1953 Comp., § 14-41-2, enacted by Laws 
1973, ch, 395, § 5. 


Repeals and reenactments. —, Laws 1973, ch. 395, 
§ 5, repealed 14-41-2, 1953 Comp., relating to cemetery 
boards, and enacted a new section. 


3-40-3. Removal of cemetery board members; filling vacancies. 


The governing body of a municipality may remove a member of the cemetery board for cause 
and shall fill any vacancy on the cemetery board that may occur. 


History: 1953 Comp., § 14-41-3, enacted by Laws 
1965, ch. 300. 


3-40-4. Cemetery board; duties of municipal clerk. 


The municipal clerk shall serve as clerk and treasurer of the cemetery board without additional 


compensation. 


History: 19538 Comp., § 14-41-4, enacted by Laws 
1965, ch. 300. 


3-40-5. Powers and duties of cemetery board. 


The cemetery board shall: . 


A. take charge of the cemetery belonging to aoe municipality; 


B. have the management of the cemetery; 


C. recommend rules and regulations for the AEs management, care and custody of the 


cemetery; 
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D.. employ a sexton and other employees necessary for the. care, maintenance and beautifica- 
tion of the cemetery; and 
EK. prescribe'the manner and place of burials. 


History: 1953 Comp., § 14-41-5, enacted by Laws Repeals and reenactments. — Laws 1973, ch. 395, § 
1973, ch. 395, § 6. 6, repealed 14-41-5, 1953 Comp., relating to powers and 
duties of cemetery board, and enacted a new section. 


3-40-6. Cemeteries; ordinance to enforce regulation. 


Upon the recommendation of the cemetery. board or on its own discretion, the governing body of 
a municipality may provide, by ordinance, penalties for the violation of the rules and regulations 
of the cemetery board. 


History: 1953 Comp., § 14-41-7, enacted by Laws 
1965, ch. 300. 


3-40-7. Transfer of other cemeteries to cemetery board. 


A. Subject to the approval of the governing body of the municipality, a cemetery board may ac- 
cept any cemetery within or adjacent to the municipality used as a burial place by the inhabitants 
of the municipality from any person, corporation or organization owning, controlling or maintain- 
ing the cemetery. 

B. Ifthe cemetery Scand accepts a cemetery whose records have been lost or destroyed or are 
otherwise nonexistent, the cemetery board or the municipality shall not be liable for any liabilities 
of prior owners. 

C. Any cemetery accepted by the cemetery board as provided in this section shall become part 
of the municipality and shall be governed as any other municipal cemetery is governed. 


History: 1953 Comp., § 14-41-8, enacted by Laws The 2001 amendment, effective April 5, 2001, added 
1965, ch. 300; 2001, ch. 301, § 1. current Subsection B and redesignated former Subsection 
BasC. 


3-40-8. Deeds to burial lots; execution. 


The municipality in disposing of a burial lot may execute a deed conveying title to a purchaser. 
The deed is to be executed by the mayor and attested to by the clerk and bear the seal of the mu- 
nicipality. 


History: 1953 Comp., § 14-41-9, enacted by Laws ANNOTATIONS 
1973, ch. 395, § 7. 

Repeals and reenactments. — Laws 1973, ch. 395, § Am. Jur, 2d, A.L.R. and C.J.S. references. — Per- 
7, repealed 14-41-9, 1953 Comp,, relating to execution of sonal representative or heir, right to sell burial lot owned 


by deceased, 76 A.L.R. 1871. 

Rights and remedies as between cotenants of cemetery 
lots respecting burials therein, 10 A.L.R:2d 219, 

To whom does title to burial lot pass on testator's death, 
in absence of specific provision in will, 26 A.L.R.3d 1425. 


deeds. to burial lots, and enacted a new section. 


3-40-9. Acquisition or condemnation of an existing cemetery. 


A. Except as provided in Subsection B of Section 3-40-7 NMSA 1978, a municipality shall not 
acquire or condemn a cemetery or. part of a cemetery unless a detailed audit listing all the assets 
and liabilities -of the cemetery is prepared by a certified public accountant and submitted to the 
governing body. The municipality shall not be held liable for any liabilities not shown in the audit. 

B, Any person, estate, trust, receiver or other group acting as a unit shall transfer to the mu- 
nicipality all records, property, trusts and other relevant material pertaining to the cemetery or 
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part. of the cemetery acquired or condemned by the municipality. The acquisition or condemnation 
and transfer of a cemetery or part of a cemetery shall be in compliance with the Endowed Care 
Cemetery Act of 1961 [Chapter 58, Article 17 NMSA 1978] and other provisions relating to cem- 


eteries. 


History: 1953 Comp., § 14-41-10, enacted by Laws 
1973, ch. 395, § 8; 2001, ch. 801, § 2. 

Repeals and reenactments. — Laws 1978, ch. 395, § 
8, repealed 14-41-10, 1953 Comp., relating to acquisition 


or condemnation of an existing cemetery, and enacted a 
new section, 

The 2001 amendment, effective April 5, 2001, added 
the exception at the beginning of Subsection A and made 


. stylistic changes throughout the section. 


ARTICLE 41 
Flood Control 


Sec. 

3-41-1. Flood control; authorization, 

8-41-2. Flood control; tax levy; limitations; election; re- 
sult; bond issue may supplement; levy. 

3-41-38. Flood control; eminent domain; condemnation. 


3-41-1. Flood control; authorization. 


Sec. of A 

8-41-4, Flood control; right of entry; obstructing. 

8-41-5, Flood control; cooperation with other public agen- 
cies, 


A. For the purpose of protecting its inhabitants from damage by flood waters, a municipality 
may construct and maintain within or without the municipality: 


(1) dikes; 

(2) dams; 

(3). embankments; 
(4) ditches; 

(5) storm sewers; 
(6) structures; or 


(7) excavations necessary to prevent flood waters from damaging property or threatening 


human lives within the municipality. 


B. The municipality may change, extend, widen, deepen and raise the natural channel of any 
stream within or without the municipality or remove any obstruction in any stream within or 
without the municipality for the purpose of opening a channel and diverting flood waters. 


History: 1953 Comp., § 14-42-1, enacted by Laws 
1965, ch. 300. 

Cross references. — For municipal powers regarding 
flood and mudslide hazard areas, see 38-18-7 NMSA 1978. 

For county flood control, see 4-50-1 NMSA 1978 et seq. 


ANNOTATIONS 


Law reviews. — For article, "Existing Legislation and 
Proposed Model Flood Plain Ordinance for New Mexico 
Municipalities," see 9 Nat. Resources J. 629:(1969), 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 50 Am. 
Jur. 2d Levees and Flood Control §§)2, 4 


Flood protection measures, 5 A.L.R.2d 57. 

Right of riparian owner to construct dikes, embank- 
ments, or other structures necessary to maintain or re- 
store bank of stream or to prevent flood, 23 A.L.R.2d 750. 

Injunctive relief against diversion of water by munici- 
pal corporation or public utility, propriety of, 42 A.L.R.3d 
426. , 

Liability of governmental entity for issuance of permit 
for construction which caused or accelerated flooding, 62 
A.L.R.3d 514. 

52A C.J.S, Levees and Flood Control §§ 8, 4. 


3-41-2. Flood control; tax levy; limitations; election; result; bond issue 
may supplement; levy. | , 
A. A municipality may levy a tax upon all property subject'to property taxation within the 
municipality for such length of time as is necessary to accomplish the purpose authorized in Séec- 
tions 3-41-1 and 3-41-3 NMSA 1978. The rate of the tax authorized by this’ subsection shall not 


exceed five dollars ($5.00), or any lower maximum amount required by operation of the rate limi- 
tation provisions of Section 7-37-7.1 NMSA 1978 upon’a tax levied under this section, on each one 
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thousand dollars ($1,000) of net taxable value, as that term is defined in the Puspenty Tax Code 
[Articles 35 through 38.of Chapter.7 NMSA‘1978], 

B. Before levying the tax, the municipality shall submit to the qualified electors of the munici- 
pality the question of levying the tax. The question may be submitted at any regular or special 
local election called for that purpose. Notice of the election shall be given as provided in the Local 
Election Act [Chapter 1, Article 22 NMSA 1978]. 

C. The municipality shall print the words "For tax levy for flood protection purposes” and 
"Against tax levy for flood protection purposes" or words of like import. The vote upon the question 


shall be separately canvassed as other municipal elections are canvassed. 

D. Ifa majority of the votes cast favors the levy of the tax, the governing body shall levy and 
certify the levy as any other tax is levied for municipal purposes, 

E. Nothing in this section shall be construed as prohibiting the issuance of negotiable bonds as 
authorized in Section 3-30-5 NMSA 1978 to pay the cost of preventing flood damage. 

F. If a county has levied a tax for flood control purposes as authorized in Sections 4-50-1 
through 4-50-9 NMSA 1978 or any other law, the municipality is not pennies from levying a tax 


as authorized in this section. 


History: 1953 Comp., § 14-42-2, enacted by Laws 
1965, ch. 300; 1981, ch. 37, § 56; 1985, ch. 208, § 118; 
1986, ch. 32, § 1; 2018, ch. 79, § 68. 

The 2018 amendment, effective July 1, 2018, provided 
that notice of an election on the question of levying a prop- 
erty tax for flood control purposes shall be given as pro- 
vided in the Local Election Act; and in Subsection B, after 

"regular or special", deleted "municipal" and added "local", 
and after "as provided in", deleted "Municipal Election 
Code for special elections” and added "Local Election Act", 

Temporary provisions. — Laws 2018, ch. 79, § 174 
provided that references in law to the Municipal Election 
Code and to the School Election Law shall be deemed to be 
references to the Local Election Act. 

The 1986 amendment, in the catchline, substituted 
"limitations" for "limitation"; in Subsection A, substituted 
"upon" for "not exceeding in any one year five mills on the 
dollar of the net taxable value, as that term is defined in 
the Property Tax Code, of" in the first sentence and added 


the last sentence; and in Subsection B, substituted "tax" 
for "taxes" in the first sentence, 

The 1985 amendment substituted "the Municipal 
Election Code for special elections" for "Section 3-8-2 
NMSA 1978" at the end of Subsection B, 


ANNOTATIONS 


County construction within city limits. — Sando- 
val County could use county flood funds to construct flood 
control structures located within the county and within 
the drainage area as set forth in 4-50-2 NMSA 1978, when 
necessary to prevent flood waters from rivers or streams 
from damaging life and property, even if the structures 
lay within the Rio Rancho city limits. 1988 Op. Att'y Gen. 
No. 88-30. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 70 Am. 
Jur, 2d Special or Local Assessments 8§ 30, 31. 

52A C.J.S, Levees and Flood Control §§ 28 to 40. 


3-41-3. Flood control; eminent domain; condemnation. 


A. A municipality may acquire by condemnation land, easements and right-of-way within or 
without the municipality for any construction as authorized in Section 3-41-1 NMSA 1978, or the 
removal of any obstruction in a stream. 

B. | The proceedings for condemnation shall be‘as authorized by law. If the governing body de- 
termines that the compensation awarded by the commissioners, as provided in Section 42-1-3 
NMSA 1978 [repealed] is more than the municipality should pay or is able to pay, the municipality, 
before taking possession of the property or removing any obstruction, may dismiss the proceedings 


for condemnation and is relieved of any obligation to pay compensation. 


History: 1953 Comp., § 14-42-3, enacted by Laws 
1965, ch. 300; 1969, ch. 251, § 10. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1981, ch. 125, § 62 repealed 42-1-3 NMSA 1978, effective 
July 1, 1981. For present comparable provisions, see 42A- 
1-1 to 42A-1-34 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Eminent Domain § 69. 

Compensation for diminution in value of the remainder 
of property resulting from taking or use of adjoining land 
of others for the same undertaking, 59 A.L.R.3d 488. 


29A C.J.S; Eminent Domain § 39. 


3-41-4. Flood control; right of entry; obstructing. 


Prise oats employee or representative of a municipality has free and unobstructed ingress and 
egress on any land or premise if such ingress or egress is necessary to carry out the provisions of 
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Sections 3-41-1 through 3-41-5 NMSA 1978, and is not liable for damages because of such entry 
except for wanton and malicious injury. Any person piscine ca such ingress or egress is guilty of 
a misdemeanor. 

B. If the state engineer files a written objection with the governing body, no dike, embuliletidnt, 
dam, ditch; structure or excavation shall be constructed or maintained in any Joong stream pret 
in a manner approved by the state engineer. 


History: 1953 Comp., § 14-42-4, enacted by Laws 
1965, ch. 300. 


3-41-5. Flood control; cooperation with other public agencies. 


A municipality may cooperate with: 

A. any other municipality; 

B. any county or any flood control authority; 

C. the state of New Mexico; or 

D. any agency of the United States, in carrying out the objectives of Sections 3-41-1 through 
3-41-5 NMSA 1978, 


History: 1953 Comp., § 14-42-5, enacted by Laws 


1965, ch. 300. 
ARTICLE 42 
Franchises to Public Utilities 
Sec. Sec. 
3-42-1, Franchises; authorization, 3-42-2. New municipality required to grant franchise 


when right-of-way granted by county com- 
missioners. 


3-42-1. Franchises; authorization. 


A. A municipality may grant, by ordinance, a franchise to any person, firm or corporation for 
the construction and operation of any public utility. 

B. No franchise ordinance shall become effective until at least thirty days after its adoption, 
during which time the: franchise ordinance shall be twice published in full, not less than seven 
days apart. 

C.. If, during the thirty-day period, a petition signed by bona fide adult residents of the munici- 
pality equal in number to twenty percent of the number of those who voted at the last regular mu- 
nicipal election, and objection to the granting of the franchise is presented to the governing body of 
the municipality, the governing body of the municipality shall submit the question of granting the 
franchise to a vote of the qualified electors at a regular or special municipal election. If the date for 
the next regular municipal election is not more than ninety days after the date the petition is filed, 
the question shall be submitted at the regular municipal election; otherwise, a special municipal 
election shall be held. 

D. Ifa majority of the qualified electors voting on the question favor the granting of a fran- 
chise, the franchise ordinance becomes effective. If a majority of the qualified electors voting on the 
question do not favor granting the franchise, the ordinance is repealed and the applicant for the 
franchise acquires no rights or privileges. 

E. The expense.of publishing the franchise ordinance and of holding a special election shall be 
paid by the applicant for the franchise. 

F. No franchise ordinance shall be in effect for more than twenty-five years. The municipality 
may contract with the public utility for such services as are necessary for the health and safety 
of the municipality and may pay a sum agreed upon by the contracting parties for such services. 
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History: 1953 Comp., §:14-43-1, enacted by Laws Am, Jur, 2d, A.L.R. and C.J.S. references. — 36 Am, 
1965, ch. 300. Jur, 2d Franchises § 10; 64 Am. Jur. 2d Public Utilities § 233. 
Cross references. — For definition of Lechner: or Duration of franchise granted to public service corpora- 
"publication," see 3-1-2 NMSA 1978.: tion, 2. A:L.R. 1105. 
For continuation of franchises in combined eikyibounty, Estoppel of municipality to deny that it gave its consent 
municipal corporations, see 3-16-15 NMSA 1978. to street franchise, 7:A.li:R. 1248, 89 A.L.R. 619. 
For municipal utilities, see 3-23-1 NMSA 1978 et seq. Franchise provisions for free or reduced rates of public 
For power of municipality to regulate opening or repair service corporations as within constitutional or statutory 
of streets, see 3-49-1 NMSA 1978. provisions prohibiting discrimination, 10 A.L.R.: 25035 15 
For constitutional restriction on grant of elective fran- A. L.R.1200. 
chise, see N.M. Const., art. IV,§ 26. - Voluntary. character of payment of tax or assessment 
For limitation of actions in suit to Lt shen franchises, made to secure, or to avoid: loss of, franchise, 64 A.L.R. 
see 37-1-26 NMSA 1978. 123, 84 A.L.R, 294, 
Duration of street franchise without fixed term, beybhil 
ANNOTATIONS the life of the grantee, 71.A.L:R. 121, 
Expiration of franchise, — After a franchise expires, Tax on franchise as a property or an excise tax, 103 
it is continued by operation of law as an implied contract ALR. 61. AE nl 4 : 
as long as the public utility continues to provide utility Expiration by limitation of street franchise, right and 
services. Moongate Water Co. Inc. v. City of Las Cruces, duty of city and public utility upon, 112 A.L.R. 625. 
2009-NMCA-117, 147 N.M. 260, 219 P.3d 517, cert. denied, SGompetitidnebyterenter:obinonexchisive: franchise 'as 
2009-NMCERT-009, 147 N.M. 421, 224.P.3d 648, , violation of constitutional rights of franchise holder, 114 
Statute prevails over charter. — Where provisions A.L.R, 192. ‘ 
of statute were inconsistent with provisions in city char- Ordinances, inclusion of different franchise rights or 
ter, statute prevailed. Albuquerque Bus Co. v, Everly, purposes in same ordinance, 127 A.L.R. 1049, 


1949-NMSC- 058, 53 N.M. 460, 211 P.2d 127. Cooperative utility, use of streets and highways by, 172 
Public utility franchise may be viewed as a con- A.L.R. 1020, 

tract between the utility and the county. Such contracts Discrimination between property within and that out- 

may provide for the payment of expenses incident to the side governmental districts as to public service or * utility 

granting of the franchise and charges may be imposed on rates, 4 A.L.R.2d 595. 

utilities which constitute reasonable expenses incurred in Municipality's liability in damages for refusal to grant 


the granting and exercise of the franchise. 1978 Op..Att'y franchise, 37 A.L.R.2d 694. Md 
Gen. No. 78-03. Initiative and referendum provisions, ordinance grant- 


Franchise ordinance in municipality not having ing franchise as within operation of, 72 A.L.R.3d 1030. 
newspaper published therein must be published in Factors affecting award of operating certificate, fran- 
a newspaper of general circulation in said municipality chise, or license under state cable television act, 15 


hich be printed elsewhere. 1955-56 Op. Att'y Gen. A.L.R.4th 961. 
No. 55-6322 Gaxtad navn (res ai 63 C.J.S. Municipal Corporations § 1082; 64 C.J.S. Mu- 


nicipal Corporations §°17138; 73B C.J.S. Public Utilities 
§ 71. 


3-42-2. New municipality required to grant franchise when right-of- 
way granted by county commissioners. 


A. If previous to the incorporation of a municipality, the board of county commissioners has 
granted to any person right-of-way over, upon, in and about the streets of the municipality for the 
erection, construction, maintenance or operation of a public utility, and such person has erected, 
constructed, or in good faith commenced the erection or construction of such a utility, the govern- 
ing body shall, without a vote by the electorate: 

(1) authorize the completion of the system; 

(2) authorize the continued or subsequent operation and maintenance of the system; 

(3) recognize the rights acquired by the person erecting or constructing such a system; and 

(4) grant such a person a franchise for the maximum term of years allowed by law upon 
such terms as are fair, just and equitable to all parties concerned. , 

B. Pending the granting of the franchise, no person shall interfere with the free exercise and 
enjoyment of the rights acquired by the person erecting or constructing a public utility by the 
right-of-way granted by the board of county commissioners. 


History: 1953 Comp., § 14-43-2, enacted by Laws Operation of existing plant. — When a franchise was 


1965, ch. 300. to. be granted to maintain and. operate an existing plant, 
: no referendum was required, Asplund v. City, of Santa Fe, 
» ANNOTATIONS ) 1926-NMSC-002, 31 N.M, 291, 244 P. 1067. 


-Extent of construction required. — This section 


iti f franchise ‘ired. — A vill 
ie telnet OE: Oi alae bes does not require actual digging in.the streets of the 


was not compelled to recognize a franchise granted by the’ 
county before incorporation of the village when statutory annexed area. All that is required is that the utility 


conditions had not been met. Village of Hobbs v. Mann, commence construction in good: faith so as to provide 
1935-NMSC-002, 39 N.M. 76, 39 P2d 1025. . utility service for the area. City of Las Cruces v. Rio 
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Grande Gas Co., 1967-NMSC-190, 78 N.M. 350, 4381 
P.2d 492. 

Telephone companies. — Telephone companies were 
included in language of laws authorizing municipalities 
to construct or contract for construction of water, gas and 
electric works and a franchise granted by a county board 
before incorporation of a village was adequate authority 
for occupying streets of the village: and doing business 
until such time as the village itself offered a fair and eq- 
uitable franchise for a maximum number of years and un- 
til a reasonable time had passed in which the proposed 
franchise could be considered by the company involved. 
Village of Ruidoso v. Ruidoso Tel. Co., 1948-NMSC-067, 52 
N.M. 415, 200 P.2d 713. 

New conditions imposed on franchisee, — Statute 
would not require telephone company operating under 


99-year franchise granted by county commissioners in 
1905 to accept from a subsequently incorporated mu- 
nicipality a new franchise which altered or impaired the 
former contract or franchise granted in 1905: Mountain 
States Tel. & Tel. Co. v. Town of Belen, 1952-NMSC-058, 56 
N.M. 415, 244 P.2d 1112. 

Gas companies. — If gas company had erected, con- 
structed or, in good faith, commenced the erection or 
construction of a natural gas utility system within area 
annexed by city prior to the annexation, then city was re- 
quired to recognize gas company's right to use the streets, 
alleys and public ways of the annexed area in providing 
natural gas utility service to that area. City of Las Cruces 
v. Rio Grande Gas Co., 1967-NMSC-190, 78 N.M. 350, 431 
P.2d 492. 


ARTICLE 43 
Health; Control of Disease 


Sec. 
3-43-1. Repealed. 


3-43-1. Repealed. 


Repeals. — Laws 2017, ch. 87, § 31 repealed 3-43-1 
NMSA 1978, as enacted by Laws 1965, ch. 300, relating to 
board of health, control of disease, effective June 16, 2017. 


3-43-2. Repealed. 


Repeals. — Laws 2017, ch. 87, § 31 repealed 3-43-2 
NMSA 1978, as enacted by Laws 1965, ch. 300, relat- 
ing to municipal health department, duties of director, 


Sec. 
3-43-2, Repealed. 


For provisions of former section, see the 2016 NMSA 1978 
on NMOneSource.com. 


jurisdiction of district health officer, effective June 16, 
2017. For provisions of former section, see the 2016 NMSA 
1978 on NMOneSource.com, 


~ ARTICLE 44 


Hospitals A 
See!) Sec, . ) 
3-44-1. Hospitals; authority. 3-44-4, County-municipal hospital; board of trustees; 


3-44-2. Hospitals; joint operation with county; indebted- 
ness authorized. 
3-44-3, Joint county-municipal hospitals. 


3-44-1,. Hospitals; authority. 


A municipality may: 
control and regulate hospitals; 


own, maintain and operate hospitals; 
charge for hospital services rendered; 


MO Ot > 


construct hospitals and medical dispensaries; 
contribute to the support of any county hospital located within the municipality; 


powers. 
3-44-5. Hospitals; special charter towns; authority. 
3-44-6. Hospitals; expenditure of public funds. 


lease the hospital, sanitarium or other institution upon such terms and conditions as the gov- 


erning body may determine to any person, corporation or association for the operation and main- 
tenance of the hospital; provided that the lease may be terminated by the governing body of the 
municipality without cause upon one hundred eighty days' notice after the first three years of the 
lease; and further provided that a person, association or corporation demonstrating a consistent 
history of service to sick and indigent persons may include the value of in-kind services provided 
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to the municipality as a portion of consideration due on any lease for the use of hospital facilities 
owned by the municipality. The lease agreement must set forth the respective value of services be- 
ing provided to residents and the relative value of the use of property provided by the municipality; 

G. contract with the human services department or the board of county commissioners for the 
care of sick or indigent persons; 

H. accept grants for constructing, equipping and maintaining the hospital; and 

I. perform any act or adopt any aera eon abate or expedient to st out the provisions 
of this section. 


History: 1953 Comp., § 14-45-1, enacted by Laws Civil liability of landowner for killing or injuring tres- 
1965, ch. 300; 1973, ch, 258, § 135; 2001, ch. 291, § 1; passing dog, 15 A.L.R.2d 859. 

2007, ch. 196, § 1. Zoning regulations expressly referring to hospitals, san- 

Cross references. — For human services depart- itariums, nursing homes, validity and construction of, 27 
ments, see 9-8-1 NMSA 1978 et seq. 4 A.L.R.38d 1022. 

For licensing health facilities under the Public Health Exclusion of or discrimination against physician or sur- 
Act, see 24-1-5 NMSA 1978 et seq. geon by hospital authorities, 37 A.L.R.3d 646. 

For the Indigent Hospital and County Health Care Act, Validity and construction of statute requiring establish- 
see 27-5-1 NMSA 1978 et seq. ment of "need" as precondition to operation of hospital or 

For the Medical Malpractice Act, see 41-5-1 NMSA 1978 other facilities for the care of sick people, 61 A.L.R.3d 278. 
et seq. Liability for wrongful autopsy, 18 A.L.R.4th 858. 

The 2007 amendment, effective June 15, 2007, Liability of hospital for injury to person invited or per- 
amended Subsection F to authorize a municipality to con- mitted to accompany patient during emergency room 
sider in-kind service to sick and indigent persons as part treatment, 90 A.L.R.4th 478. 
of the consideration in the lease of a hospital. Liability of hospital, physician, or other medical person- 

The 2001 amendment, effective June 15, 2001, added nel for death or injury from use of drugs to stimulate la- 
the proviso in Subsection F, and substituted "human ser- bor, 1 A.L.R.5th 243. 
vices" for "health and social services" in Subsection G. Liability of hospital, physician, or other medical per- 


sonnel for death or injury to mother or child caused by 


ANNOTATIONS improper administration of, or failure to administer, anes- 

Nurses! home, —whére’a' benéfactor of the Ruidosd thesia or tranquilizers, or similar drugs, during labor and 
hospital has offered to construct a nurses' home on the delivery, 1 A.L.R.5th 269. : , 
hospital property and to lease the nurses' home from the Hospital's liability for injury resulting from failure to 
hospital board and pay as rental all of the receipts from have sufficient number of nurses on duty, 2 A.L.R.5th 286. 
the home except $100 per month, in view of the fact that Liability of physician, nurse, or hospital for failure to 
the addition of a nurses' home to the hospital would be contact physician or to keep physician sufficiently in- 
advantageous and would tend to promote the purposes formed concerning status of mother during pregnancy, 
of the Hospital Act, there is ample statutory authority to labor, and childbirth, 3 A.L.R.5th 123. ‘ 
carry out the agreement along the lines indicated. 1953- Liability of hospital, physician, or other medical person- 
54 Op. Att'y Gen. No. 53-5765. nel for death or injury to mother or child caused by in- 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. adequate attendance or monitoring of patient during and 
Jur, 2d Hospitals and Asylums § 3. after pregnancy, labor, and delivery, 3 A.L.R.5th 146. 

Trust for hospital, power of municipality to accept and Closing or relocation of medical facility serving large 
administer, 10 A.L.R. 1376. numbers of minority citizens as violative of Title VI of 

Hospitals for insane, restrictions on location, 17 A.L.R. Civil Rights Act of 1964 (42 USCS § 2000d et seq.), 69 
526. A.L.R, Fed. 588. 

Power of municipal corporation to provide hospital, 25 41 C.J.S, Hospitals § 6. 


A.L.R. 612. 


3-44-2. Hospitals; joint operation with county; indebtedness authorized. 


A. Any municipality may enter into an agreement with the county for the construction, main- 
tenance and operation of a county-municipal hospital. | 

B. A municipality or county is authorized to issue, separately, general obligation bonds or rev- 
enue bonds for the purpose of constructing, maintaining and operating a joint county-municipal 
hospital. The bonds shall be issued in the manner provided by law for the issuance of bonds for the 
construction of public buildings or revenue bonds for the construction of a municipal utility, 


History: 1953 Comp., § 14-45-2, enacted by Laws has been taken, and the motion relies upon an affidavit 


1965, ch. 300; 1983, ch. 265, § 14. by the hospital administrator which states that the mov- 
Cross references. — For the Tort Claims Act, see 41- ant is a "county-municipal hospital," the affidavit is defi- 
4-1 NMSA 1978 et seq. cient where it fails to state either that a city-county orga- 
: nization operated the hospital or that it was not leased 

ANNOTATIONS to some other entity. Robinson v. Memorial Gen. Hosp., 


Pleading. — Where a hospital seeks a stay of execu- 1982-NMCA-167, 99 N.M. 60, 653 P.2d 891. 


tion on a judgment, without bond, because an appeal 
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3-44-3. Joint county-municipal hospitals. 


If a county-municipal hospital is authorized, the board of county commissioners and the govern- 
ing body of the municipality may jointly: 

A. lease the hospital upon such terms and conditions as they may caEaeuisn to a person, firm, 
corporation, association or the county or municipality for the operation and maintenance of the 
hospital, provided that the lease may, be terminated by the board of county.commissioners and the 
governing body of the municipality without cause upon one hundred eighty days' notice after the 
first three years of the lease; 

B. enter into an agreement with the state human services department for the care of sick or 
indigent persons; ; 

C. accept gifts, endowments or sete in-aid for the purpose of constructing, equipping pong 
maintaining the hospital or endowing rooms or wards for sick, needy or indigent persons; or 

D. perform any act or adopt any regulation necessary or expedient to carry out the purposes! ‘of 
Sections 3-44-2 through 3-44-4 NMSA 1978. 


History: 1958 Comp., § 14-45-38, enacted oe Laws organization operated the hospital or that it was not 


1965, ch. 300; 2001, ch. 291, § 2. leased to some other entity. Robinson v. Memorial Gen. 
The 2001 amendment, effectiis June 15, 2001, added Hosp., 1982-NMCA-167, 99 N.M. 60, 653: P.2d 891. 

the proviso in Subsection A, substituted "human services” Purchases made by hospital. — A county-municipal 
for "welfare" in Subsection B, and substituted "3-44-2 hospital is a local public body. Therefore, purchases made 
through 3-44-4 NMSA 1978" for "14-45-2 through 14-45-4 by such a hospital must be made in compliance with the 
New Mexico Statutes Annotated, 1953 Compilation" in provisions of the Public Purchases Act. 1969 Op. Att'y 
Subsection D. Gen. No. 69-78. 

Funds held by eninty-inaaidipal hospital are 

ANNOTATIONS public moneys. 1969 Op. Att'y Gen. No. 69-78. 


Boards of trustees are not empowered to accept 
gifts, endowments or grants-in-aid, but such must be 
given to the boards of county commissioners or the gov- 
erning body of the municipality. 1955-56 Op, Att'y Gen. 
No. 56-6437, ; 


Pleading. — Where a hospital seeks a stay of execu- 
tion on a judgment, without bond, because an appeal 
has been taken, and the motion relies upon an affida- 
vit by the hospital administrator which states that the 
movant is a "county-municipal hospital," the affidavit is 
deficient where it fails to state either that a city-county 


3-44-4, County-municipal hospital; board of trustees; powers. 


A. A county-municipal hospital shall be governed by a board of trustees consisting of five mem- 
bers who shall be appointed for two-year terms. Three of the trustees shall be appointed by the 
board of county commissioners and two of the trustees shall be appointed by the governing body 
of the municipality. 

B. Upon approval by both the board of county commissioners and the governing body of the 
municipality, the board of trustees shall consist of seven members, appointed for terms of two 
years. Seven-member boards shall consist of four trustees appointed by the board of county com- 
missioners and three trustees appointed by the governing body of the municipality. 

C. The board of trustees has complete control of the management of the hospital. Once each 
year the board of trustees shall submit to the board of county commissioners and the governing 
body of the municipality: 

(1) a report of its management of the hospital; and 
(2) a financial statement showing all money received and expended and the purposes for 
which the money was expended. 


History: 1953 Comp., § 14-45-4, enacted by Laws Members of county-municipal hospital board are 
1965, ch. 300; 1975, ch. 74, § 1. public officers. 1969 Op. Att'y Gen. No, 69-78. 
. Bonding of personnel. — The board has not only the 


ANNOTATIONS authority but the duty to see that those personnel respon- 
‘Discharge for policy violation proper. Hospital sible for receiving and spending funds of a hospital are 
was properly authorized to discharge nurse for refusing bonded in accordance with good administrative practice. 
to follow "floating" policy which was promulgated by the 1969 Op. Att'y Gen. No. 69-78. 
nursing administration, pursuant to authority delegated Rendering accounts. — The respective boards of 
by the administrator, who in turn was acting within the trustees are required to render accounts to the respec- 
scope of his charge from the board. Francis v. Memorial tive governing boards of the county and the municipality, 
Gen. Hosp., 1986-NMSC-072, 104 N.M, 698, 726 P.2d 852. 1955-56 Op. Att'y Gen. No. 56-6437, 
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3-44-5. Hospitals; special charter towns; authority. 


A. Any town incorporated, organized and operating under a special act of the legislature may, 
by resolution or ordinance: 
(1) own, maintain and operate rely igh sanitariums and other institutions for the care of 
sick or indigent persons; 
(2) issue negotiable bonds for the construction of a hospital, sanitarium or other institu- 
tion; or 
(3) ‘upon such conditions and terms as the governing body of the pet may determine: 
(a) delegate the operation and maintenance of the hospital, sanitarium or other insti- 
tution to any person, corporation or association as it selects; or 
(b) lease the hospital, sanitarium or other hospital to any person, corporation or as- 
sociation for the care of sick or indigent persons, provided that the lease may be terminated by 
the governing body of the town without cause upon one hundred eighty days' notice after the first 
three years of the lease. 
B. The provisions of Sections 3-54-1 through 3-54-3 NMSA 1978 relating to the leasing of mu- 
nicipal property are not applicable to this section. 


History: 1953 Comp., § 14-45-5, enacted by Laws has been taken, and the motion relies upon an affidavit 


1965, ch. 300; 1973, ch. 258, § 136; 2001, ch. 291, § 3. by the hospital administrator which states that the mov- 

The 2001 amendment, effective June 15, 2001, added ant is a "county-municipal hospital," the affidavit is defi- 
the proviso in Subparagraph A(3)(b), and substituted "3- cient where it fails to state either that a city-county orga- 
54-1 through 3-54-3 NMSA 1978" for "14-55-1 through 14- nization operated the hospital or that: it was not leased 
55-8 NMSA 1953" in Subsection B. to some other entity. Robinson v. Memorial Gen. Hosp., 


ANNOTATIONS 1982-NMCA-167, 99 N.M. 60, 653 P.2d 891. 


Pleading. — Where a hospital seeks a stay of execu- 
tion on a judgment, without bond, because an appeal 


3-44-6, Hospitals; expenditure of public funds. 


The use of public funds for the operation and maintenance of a hospital pursuant to a lease au- 
thorized by Chapter 3, Article 44 NMSA 1978 is deemed to be funding to the hospital as a public 
institution, and the hospital facility and lessee thereof are subject to the laws of this state regard- 
ing the expenditure of public money. 


History: Laws 2001, ch. 291, § 4. art. IV, § 23, was effective June 15, 2001, 90 days after 

Effective dates. — Laws 2001, ch. 291 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 

ARTICLE 45 
Municipal Housing 
rrogy i : ; 
Sec. Sec is 
3-45-1. Municipal Housing Law; short title. 3-45-15. Certification of attorney general. 
3-45-2,. Finding,and declaration of necessity. 3-45-16, Remedies of an obligee. 
3-45-3. Definitions, 8-45-17, Additional remedies conferrable to an obligee. 
3-45-4. Powers. . : 8-45-18, Exemption of property from execution sale. 
3-45-5. ‘Creation of authority. 3-45-19, Exemption of property from taxation. 
3-45-6. Prohibited actions. 3-45-20, Aid from state or federal government, 
3-45-7. Removal of commissioners. 3-45-21. Cooperation in undertaking housing projects or 
3-45-8. Eminent domain. affordable housing programs. 
3-45-9, Operation not for profit. 3-45-22. Procedure for exercising powers. 
3-45-10. Sales, rentals and tenant selection. 3-45-23, Supplemental nature of the Municipal Housing 
3-45-11. Bonds. Law. 
3-45-12. Form and sale of bonds; interest on certain ob- 8-45-24, Housing bonds; legal investments; security; ne- 
ligations, ans - gotiable, 

8-45-13. Provisions of bonds,and-trust indentures. 3-45-25. Law controlling. 
3-45-14, Construction of bond provisions. 
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3-45-1. Municipal Housing Law; short title. 
Chapter 3, Article 45 NMSA 1978 may be cited as the "Municipal Housing Law". 


History: 1953 Comp., § 14-46-1, enacted by Laws Private enterprise, validity, construction, and effect. 


1965, ch. 300; 2009, ch. 226, § 1. of statutes providing for urban redevelopment by, 44 

Cross references. — For adoption of housing code by A.L.R.2d 1414. 
reference in ordinance, see 3-17-6 NMSA 1978. Suability, and liability, for torts, of public housing au- 

For the Urban Development Law, see 3-46-1 NMSA thority, 61 A.L.R.2d 1246. 

1978 et seq. Repair or destruction of residential building by public 

For the Community Development Law, see 3-60-1 NMSA authorities at owner's expense, validity and construction 
1978 et seq. of statute or ordinance providing for, 43 A.L.R.3d 916. 

For the Mortgage Finance Authority Act, see 58-18-1 What constitutes "blighted area" within urban renewal 
NMSA 1978 et seq. and redevelopment statutes, 45 A.L.R.3d 1096. 

The 2009 amendment, effective April 1, 2009, changed Validity and construction of zoning ordinance requiring 
the reference of the act to the chapter and article of NMSA developer to devote specified part of development to low or 
1978. moderate income housing, 62 A.L.R.3d 880. — 

Substantive issues relative to rent levels and termina- 
ANNOTATIONS tion of benefits under United States Housing Act of 1937 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 40 Am. (42 USCS § 1487 et seq.), 77 A.L.R. Fed. 884. 


Jur, 2d Housing Laws and Urban Redevelopment §§ 1 to 14. 62 C.J.S. Municipal Corporations § 699. 


Constitutionality, construction, and application of stat- 
utes or governmental projects for improvement of housing 
conditions, 130 A.L.R. 1069, 172 A.L.R. 966. 


3-45-2. Finding and declaration of necessity. 


It is hereby declared that: 

A. unsanitary or unsafe dwelling accommodations exist in the state; 

B. persons of low and moderate income are forced to reside in such unsanitary or unsafe ac- 
commodations; 

C. within the state, there is a shortage of safe or sanitary dwelling accommodations available 
at rents that persons of low and moderate income can afford and that such persons are forced to 
occupy overcrowded, congested dwelling accommodations and that the aforesaid conditions cause 
an increase in and spread of disease and crime and constitute a menace to the health, safety and 
_ welfare of the residents of the state and impair economic values; | 

D. these conditions necessitate excessive and disproportionate expenditures of public funds for 
crime prevention and punishment, public health and safety, fire and accident protection and other 
public services and facilities; 

E. these areas in the state cannot be cleared nor.can the shortage of safe and sanitary dwell- 
ings for persons of low and moderate income be relieved through the operation of private enter- 
prise and that the construction of housing projects for persons of low and moderate income, as 
defined in the Municipal Housing Law, would therefore not be competitive with private enterprise; 

F, the clearance, replanning and reconstruction of the areas in which unsanitary or unsafe 
housing conditions exist and the providing of safe and sanitary dwelling accommodations for per- 
sons of low and moderate income are public uses and purposes for which public money may be 
spent and private property acquired and are governmental functions of state and gare con- 
cern; and 

G. itis in the public interest that work on projects for such purposes be commenced as soon as 
possible in order to relieve a shortage of affordable housing, which now constitutes an emergency; 
and the necessity in the public interest for the provisions enacted by the Municipal cel Law 
is hereby declared as a matter of legislative'determination. 


History: 1953 Comp., § 14-46-2, enacted by Laws relieve", deleted "unemployment" and added "a shortage 
1965, ch. 300; 2009, ch, 226, § 2. of affordable housing". 

The 2009 amendment! effective April 7, 2009, in Sub- 
sections A, B and F, changed "insanitary" to "unsanitary"; ANNOTATIONS 
in Subsections B, C, E and F, after "persons of low", added Ainashur: 2d, AL.R. and Cu.S, ‘references. — 63 
"and moderate"; in Subsection C, after "health, safety", C.J.8. Municipal Corporations § 1061. 


deleted "morals"; and in Subsection G, after "in order to 
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3-45-3. Definitions. 


The following terms, wherever used or referred.to. in the Municipal Housing Law, shall, have the 
following respective meanings: 

A., "city" means any municipality and, apres the context otherwise cari indicates, any 
county, "The city" means the particular city or county for which a particular aime authority is 
created. "County" means any county; 

B.. "governing body".means, in the case ofa city, the council or board of commissioners and, in 
the case of other state public bodies, the council, commissioners, board or other body having charge 
of the fiscal affairs of the state public body; 

C. "mayor" means the mayor of the city or the officer charged with st rete customarily im- 

posed on the mayor or executive head of a city. In the-case of a county, the term "mayor" means the 
board of county commissioners; 

D, "clerk" means the city recorder, the county leas or the officer AN with the duties cus- 
tomarily imposed on the clerk;.... . 

EK, "area of operation" includes all of the pes or, in the case of.a county, includes all of the 
county, except the area shall not include any area that.lies within the boundaries of any city that 
has.an established housing authority or housing agency without the consent of the city. Upon ap- 
proval by. the governing bodies of the cities involved, the area of.operation of one city pursuant 
to the Municipal Housing Law may be enlarged to include the area within the boundaries of any 
other city. Any subsequent withdrawal of consent of a city for,operation, within its boundaries by 
another city shall not prohibit the development and operation of any housing projects initiated in 
the city by another city prior to the date of withdrawal; 

F. "authority" or "housing authority" means any agency or other at em TT of a aie ora 
separate public body politic and corporate created pursuant to the Municipal Housing Law; 

G. "state public body" means any county, municipal corporation, commission, district, author- 
ity, including a housing authority that is a separate body politic, other subdivision or public body 
of the state; 

H. "federal government" includes the United States of America, ay federal department of 
housing and urban development or any other agency or instrumentality, corporate or otherwise, of 
the United States of America; 

I. "slum" means any area where dwellings See iiaiaee that he reason of dilapidation, over- 
crowding, lack of ventilation, light or sanitary facilities or any combination of these factors, are 
detrimental to the safety, health or well-being of the occupants or to surrounding properties; 

J. "housing project" means any work or undertaking of the city: 

(1) to demolish, clear or remove buildings from any slum area. The work.or undertaking 
may embrace the adaptation of the area to public purposes, including parks or other recreational 
or community purposes; 

(2) to provide decent, safe and sanitary dwellings, apartments, single- family dwellings or 
other affordable living accommodations for persons of low and moderate income. The work or un- 
dertaking may include buildings, land, equipment, facilities and other real or personal property for 
necessary convenient or desirable appurtenances, streets, sewers, water service, parks, site prepa- 
ration, gardening, administrative, community, health, recreational, welfare or other purposes; or 

(3) to accomplish a combination of the foregoing. . 

The term "housing project" also may be applied to the planning of the buildings and improve- 
ments, the acquisition of property or existing structures, the demolition of existing structures, the 
construction, reconstruction, alteration and repair of the improvements and all other work in con- 
nection therewith; 

K. "low-income person" means any individual, couple or family whose gross income does not 
exceed eighty percent of that person's particular area median income and who cannot afford to pay 
more than thirty-five percent of gross annual income for housing rent or mortgage payments or a 
"low-income person" as defined by the federal government; 

L. "bonds" means any bonds, notes, interim certificates, debentures or other obligations issued 
pursuant to the Municipal Housing Law; ) 
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M. "real property" includes all lands, including improvements and fixtures on the lands and 
property of any nature appurtenant to the lands or used in connection with the lands, and every 
estate, interest and right, legal or equitable, therein, including terms for years and liens by way of 
judgment, mortgage or otherwise and the indebtedness secured by such liens; 

N. "obligee" includes any holder of bonds issued pursuant to the Municipal Housing Law, trust- 
ees for any such bondholders, or lessor demising to a city property used in connection with a hous- 
ing project, or any assignee or assignees of the lessor's interest or any part of the lessor's interest 
and the federal government when it is-a party to any contract with a city in regard to a housing 


project; 


O. "affordable housing" means any housing accommodations that serve the needs of low- and 


moderate-income persons} 


P. "affordable housing program" means an ongoing delivery system of affordable housing ser- 
vices that assists persons of low and moderate income; 

Q. "moderate-income person" means any individual, couple or family hose gross annual in- 
come is not less than eighty percent of that person's particular area median 1 income and does not 
exceed one hundred twenty percent of that area median income; 

R. "multi-jursidictional housing authority" means two or more housing authorities joined or 
cooperating for the purposes of consolidating administrative duties and obligations and providing 
more effective and efficient housing projects and programs within their jurisdictions; and 


S. "immediate family member" means: 


(1) a spouse, including a former spouse, a de facto spouse or a former de facto spouse; 
(2) achild or an adult child, ety an adopted child, a step-child or an ex-nuptial child; 


(3) a parent or a step-parent; 

(4) a grandparent; 

(5) agrandchild; 

(6) - a sibling or a step-sibling; 

(7) a first cousin; 

(8) an aunt or an uncle; 

(9) a father-in-law or a mother-in-law; 


(10) a sister-in-law or a brother-in-law; and 


(11) any other relative who is financially supported. 


History: 1953 Comp., § 14-46-38, enacted by Laws ° 


1965, ch. 300; 1989, ch, 50, § 1; 2009, ch. 226, § 3; 2014, 
ch. 60, § 1. 

The 2014 amendment, effective July 1, 2014, clari- 
fied the definitions of "authority", "housing authority" and 
"state public body"; in Subsection F, after "instrumental- 
ity of a city", added "or a separate public body politic and 
corporate” and i in Subsection G, after "authority", added 

"including a housing authority that is a. separate body 
politic". 

The 2009 amendment, effective April 7, 2009, in Sub- 
section E, after "boundaries of any city", added "that has 
an established housing authority or housing agency"; in 
Subsection E, in the third sentence, after "boundaries by 
another", deleted "county or" and after "initiated in the 
city", deleted "by a county or"; in Subsection F, after "in- 
strumentality of a city", deleted "or county"; in Subsection 
H, after "America, the", deleted "public housing adminis- 
tration" and added "federal department of housing and 
urban development"; in Subsection I, after "health or", de- 
leted "morals" and added "well-being of the occupants or 


3-45-4. Powers. 


to surrounding properties"; in Paragraph (2) of Subsection 
J, after "dwellings or other", added "affordable" and after 
"persons of low", added "and moderate"; deleted former 
Subsection K, which defined "persons of low income"; and 
added Subsections K and O through S. 
The 1989 amendment, effective June 16, 1989, substi- 
tuted "the Municipal Housing Law" for "Sections 14-46-1 
through 14-46-25 New Mexico Statutes Annotated, 1953 
Compilation" throughout the section; in Subsection E, 
substituted "other city" for "adjacent or nearby city" in the 
second sentence and made minor stylistic changes in the 
third sentence while deleting at the end of that sentence 
“where there is a financial assistance contract in exis- 
tence for such project with the federal government at the 
date of such withdrawal except upon such terms as may 
be mutually agreed upon between the governing bodies of 
such cities or county, as the case may be, and the federal 
government"; inserted "other instrumentality of a city" in 
Subsection F; in Subsection J(2) inserted "single-family 
dwellings" in the first sentence; and in Subsection J(3) 
inserted "or existing structures" in the second sentence. 


A. Every city, in addition to other powers conferred by the Municipal Housing Law, may: 
(1) within its area of operation, prepare, carry out, acquire, purchase, lease, construct, re- 
construct, improve, alter, extend or repair any housing project or any part of a housing project and 
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operate and maintain the housing project, and for any of those purposes, the governing body of the 
city may appropriate money and authorize the use of any property of the city; 

(2) purchase its bonds issued pursuant to the Municipal Housing Law at a price not more 
than the principal amount thereof and accrued interest, all bonds so purchased to be canceled; 

(3) lease or rent any dwellings, houses, accommodations, lands, buildings, structures or 
facilities embraced in any housing project and, subject to the limitations contained in the Munici- 
pal Housing Law, establish and revise the rents or charges therefor; own, hold and improve real or 
personal property; purchase, lease, obtain options upon, acquire by gift, grant, bequest, devise or 
otherwise any real or personal property or any interest in real or personal property; acquire by the 
exercise of the power of eminent: domain any real property; sell, lease; exchange, transfer, assign, 
pledge or dispose of any real or personal property or any interest in real or personal property; and 
procure or agree to the procurement of insurance or guarantees from the federal government of 
the payment of any bonds or parts of any bonds issued pursuant to the Municipal Housing Law, 
including the power to pay premiums on any such insurance; 

(4) enter on any lands, buildings or property for the purpose of making surveys, soundings 
and examinations in connection with the planning or construction or both of any housing project; 

(5) “insure or provide for the insurance of any housing project of the city against such risks 
as the city may deem advisable; 

(6) ‘arrange or contract for the furnishing by any person or agency, public or private, of 
services, privileges, works or facilities for or in connection with a housing project or the occupants 
of a housing project; and include in any construction contract let in connection with a housing proj- 
ect stipulations requiring that the contractor and any subcontractors comply with employment 
requirements, including those in the constitution and laws of this state, as to minimum wages and 
maximum hours of labor and comply with any conditions that the beat bit government may have 
attached to its financial‘aid of the project; 

» (7) ,within its area of operation, investigate the living, dwelling and housing conditions 
and the means and methods of improving the conditions; determine where slum areas exist or 
where there is a shortage of decent, safe and sanitary dwelling accommodations for persons of 
low and moderate income; make studies and recommendations relating to the problem of clearing, 
replanning and reconstructing slum areas and the problem of providing dwelling accommodations 
for persons of low and moderate income and cooperate with the state or any political subdivision 
of the state in action taken in connection with the problems; and engage in research, studies and 
experimentation on the subject of housing and affordable housing programs; and 

(8) exercise all or any part or combination of powers herein granted. « 

B. Any two or more cities or authorities may join or cooperate with one another in the exercise, 
either jointly or otherwise, of any or all of their powers for the purpose of financing, including the 
issuance of bonds, notes or other obligations and giving security therefor, or contracting with re- 
spect to housing projects or affordable housing programs located within the area of operation of 
any one or more of the cities or authorities. For that purpose, a city or authority may, by resolution, 
prescribe and authorize any other city or authority so joining or cooperating with it to act on its be- 
half with respect to any or all powers, as its agent or otherwise, in the name of the city or authority 
so joining or cooperating or in its own name. 


History: 1953 Comp., § 14-46-4, enacted by Laws ., . ANNOTATIONS 
1965, ch. 300; 1969, ch. 183, § 1; 2009, ch. 226, § 4, 
The 2009 amendment, effective'April 7, 2009, in Sub- _ Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
section A(7), at the end of the paragraph, added "and af- ity of statute, ordinance, or regulation requiring compli- 


ance with housing standards before rent increase or pos- 


i ; He i ion B, i . 
fordable housing programs; and"; and in Subsection B, in Pee on Be Mad taceat MENT RARE Lede, 


the first sentence, after "housing projects", added "or af- 
fordable housing programs", 


3-45-5. Creation of authority. 


A. Every city, in addition to other powers conferred by the Municipal Housing Law, shall have 
power and is authorized, by proper resolution of its governing body, to create an authority to be 
known as the "housing authority" of the city as a public body politic and corporate separate from 
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the city. The city may delegate to the authority the power to construct, maintain, operate and man- 
age any housing project or affordable housing programs of the city and may delegate to the author- 
ity any or all of the powers conferred on the city by the Municipal Housing Law. 

B. When the governing body of a city aca a resolution pursuant’ to pep 2 A of this sec- 
tion: 

(1). the mayor shall appoint three, five or seven ib: as commissioners of the authority 
as follows: 

(a) at least hifeg commissioners if the municipality is a wilidges town or county that 
does not contain a metropolitan statistical area as defined by the United States census; or. 

(b) at least five but no more than seven commissioners if the municipality is a city 
or a county that contains a mipbigtions statistical area as defined Oy the United mipeites census} 
and 
(2) the commissioners who are first appointed shall be designated to serve estcaere en 
terms of one to five years from the date of their appointment, depending on the size of the author- 
ity. Thereafter, commissioners shall be appointed for‘a term of office of five years, except that all 
vacancies shall be filled for the unexpired term. A commissioner of an authority shall not hold any 
other office or employment of the city for which the authority is created. A commissioner shall hold 
office until a successor has been appointed and has qualified, unless sooner removed according to 
law. A commissioner may serve two or more successive terms of office. A certificate of the appoint- 
ment or reappointment: of any commissioner shall be filed with the clerk, and the certificate shall 
be conclusive evidence of the due and proper appointment of the commissioner. A:‘commissioner 
shall receive no compensation for services for the authority in any capacity, but shall be entitled to 
the necessary expenses, including traveling expenses, incurred in the discharge of duties: 

C, Two or more cities joined together pursuant to Subsection B of Section 3-45-4 NMSA 1978 
shall establish their commissioners in accordance with Subsection B of this section, except that 
each city shall have equitable representation on the commission: The commissioners xeproe ae 
each city shall be appointed by the mayor of the city. 

D; Any powers delegated by a city to an'authority shall be vested in the commissioners of the 
authority in office:from time to time.‘A majority of commissioners shall constitute a quorum of the 
authority for the purpose of conducting its business and exercising its powers and for all other 
purposes. Action may be taken by the authority upon a vote of a majority of the commissioners 
present. The commission shall organizeitself at its annual meeting each even-numbered year. Any 
city creating a housing authority may authorize the authority to employ a secretary, who shall be 
executive director and who shall be removable only for cause. With the delegated authority from 
the commission, the executive director may hire or terminate, according to the procurement and 
personnel policies and procedures of the authority, technical experts and such other officers, attor- 
neys, agents and employees, permanent and temporary, as the authority may'require; determine 
their qualifications, duties and compensation; and delegate to one or more et hier such: Pow ar or 
duties as bch authority may deem Bete: 


‘History: 1953 Comp., § 14-46-5, bnadted by. Laws. added "depending on the size of the authority"; and in 


1965, ch. 300; 1989, ch, 50, § 2; 2009, ch, 226, § 5; 2014, Subsection D, in the second sentence, deleted "Three" and 
ch. 60, § 2. added "A majority of", 

The 2014 amendment, effective July 1, 2014, provided The 2009 amendment, effective April 7, 2009, in Sub- 
for flexibility in the number of commissioners that may section A, in the third sentence, after "housing project", 
be appointed; in Subsection A, in the first sentence, after added" or affordable housing programs"; added Subsection 
"to create", deleted "as an agent of the city", after "hous- C; and in Subsection D, at the beginning of the sixth sen- 
ing authority of the city", deleted "the housing authority tence, replaced the language before "technical experts". 
of the city may constitute a public body corporate" and The 1989 amendment, effective June 16, 1989, in 
added "as a public body politic and corporate separate Subsection A, added the second sentence and deleted 
from the city"; in Subsection B, Paragraph (1), after "ap- "except the powers to issue bonds and acquire real prop- 
point", deleted "five" and added "three, five or seven", and erty" at the end of the third sentence; in Subsection B, 
after "authority", deleted "created as agent for the city" added the fifth sentence; in Subsection C, rewrote the 
and added "as follows"; in Subsection B, Paragraph (1), fourth sentence, which formerly read: "The mayor shall 
added Subparagraphs (a) and (b); in Subsection B, Para- designate which of the commissioners shall be chairman 
graph (2), in the first sentence, after "designated to serve", and vice chairman, respectively", and inserted "and who 
deleted "for terms of one, two, three, four and five years, shall be removable only for cause" in the fifth sentence; 
respectively” and added "staggered terms of one to five and made minor stylistic changes vAe Tht the sec- 
years", and after "their appointment", deleted "but" and tion, 

4 
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ANNOTATIONS 


Nature of authority. — A housing authority is an | 


agent and an instrumentality of the creating municipality. 
1969 Op. Att'y Gen. No. 69-138. 

Municipal housing authority agency of city. — A 
municipal housing authority is designated by statute as 
an agency ofa city, and N.M. Const.,,art. IV, § 28 applies 
to any interest a legislator may have in a contract with 
the housing authority authorized by law during his term. 
1989 Op. Att'y Gen. No, 89-34, 

Power to appoint commissioners. — The power 


notwithstanding whether the municipality has a commis- 
sion, commission-manager or mayor-council form of gov- 
ernment. 1963-64 Op. Att'y Gen. No. 63-02. 

Residency requirement. — The members of an au- 
thority must be residents’of the political subdivision for 
which they are appointed because of the requirement of 
N.M. Const., art. V, § 13. 1969 Op. Att'y Gen. No. 69-138. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 40 Am. 
Jur. 2d Housing Laws and Urban Redevelopment §§ 10, 
11. 

Suability, and liability, for torts, of public housing au- 
thority, 61 A.L.R.2d 1246, - 


to appoint commissioners is granted to the mayor 


3-45-6.. Prohibited actions. 


Neither a housing authority nor any of its contractors or their subcontractors may enter into 
any contract, subcontract or agreement in connection with a housing project under any. contract in 
which any of the following persons has an interest, direct or indirect, during the person's tenure or 
for one year thereafter: 

A. any present or former member of the commission of the housing authority or any member of 
the member's immediate family. The prohibition established by this subsection does not apply to 
any member who has not served on the governing body of a resident management corporation and 
who otherwise has not occupied a policymaking position, with the resident management corpora- 
tion or the housing authority; . 

B. any employee of the housing authority who formulates policy or who influences decisions 
with respect to a housing project, any member of the employee’ s immediate family or any partner 
of the employee; or . 

C. any public official, member of a governing body or state legislator, or any member of that 
person's immediate family, who exercises functions or responsibilities with respect to the housing 
project or the housing authority. 


History: 1953 Comp., § 14-46-6, enacted by Laws 
1965, ch. 300; 2009, ch. 226, § 6. 

The'2009 aiiermlimert: effective April 7, 2009, deleted 
the entire section which prohibited officers and employees 


from acquiring any interest in any housing project and 
added new language. 


3-45-7. Removal of commissioners. 


A commissioner of an authority may be removed by the mayor, but only for inefficiency, neglect of 
duty or misconduct in office and only after the commissioner has been given a copy of the charges 
at least ten days prior to the hearing on the charges and has had an opportunity to be heard in 
person or by counsel. In the event of the removal of any commissioner by the mayor, a record of the 
proceedings, together with the charges and findings, shall be filed in the office of the clerk. Com- 
missioners may. be removed for cause based on noncompliance with housing program regulations. 


History:, 1953 Comp., § 14-46-7, enacted by Laws. 
1965, ch. 300; od Nas ch, 226, $7. 


The 2009 amendment, effective April 7, 2009, added 
the last sentence. 


3-45-8, , Eminent domain. 


In addition to the other.purposes for which a city may appropriate property, a city shall have 
the right to acquire by the exercise of the power of eminent domain any real property which it 
may deem necessary for its purposes under the Municipal Housing Law after the adoption by it 
of a resolution declaring that the acquisition of the real property described therein is necessary 
for such, purposes. A city may exercise the power of eminent domain hereunder in the manner 
provided by the laws of the state of New Mexico, and. acts, amendatory thereof or supplementary 
thereto; or it may exercise the power of eminent domain hereunder in the manner provided by 
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3-45-10 


any other applicable statutory provisions for the exercise of the power of eminent domain. Title to 
property so acquired shall be taken in the name of the city. 


History: 1953 Comp., § 14-46-8, enadbted by Laws 
1965, ch. 300. 

Cross references. — |For eindénin tion proceedings, 
see 42A-1-1 et seq. 


ANNOTATIONS 


- Am. Jur. 2d, A.L.R. and-C.J.S. references. — 40 Am. 
Jur. 2d Housing Laws and Urban Redevelopment § 22. 


3-45-9. Operation not for profit. 


It is declared to be the policy of this state that each city shall manage and operate its housing 
projects and affordable housing programs in an efficient manner so as to enable it to fix the rentals 
for dwelling accommodations at the lowest possible rates consistent with its providing decent, safe 
and sanitary dwelling accommodations and that no city shall construct or operate any housing 
project for profit. To this end, a city shall set the rental rates for dwellings in the housing projects 
it manages and operates at no higher rates than it finds to be necessary in order to produce rev- 
enues that, together with any grants or subsidies from the federal government or other sources for 
housing projects, will be sufficient: 

A. to pay, as they become due, the principal and interest on the bonds or other obligations of 
the city issued under the Municipal Housing Law; 

B. to meet the cost of and to provide for maintaining and operating the housing projects and 
affordable housing programs, including the cost of any insurance, the administrative expenses of 
the city incurred in connection with the housing projects and affordable housing programs and the 
funding of any operational reserves as the authority deems appropriate; 

C. to fund such reserves to secure the payment of its bonds as the authority deems appropriate 
or convenient; and 

D. to allow private, profit-making entities to enter into agreements with the authority, and 
such agreements shall not be deemed to affect the nonprofit status of the authority or conflict with 
the intent of the creation of the authority. 


History: 1953 Comp., § 14-46-9, enacted by Laws 
1965, ch. 300; 1989, ch. 50, § 3; 2009, ch. 226, § 8. 

The 2009 amendment, effective April 7, 2009, after 
~ "housing projects", added "and affordable housing pro- 
grams", 

The 1989 amendment, effective June 16, 1989, in the 
undesignated introductory paragraph deleted "or as a 
source of revenue" at the end of the first sentence and in- 


serted "it: manages and operates" in the second sentence; : 


inserted "or other obligations" in Subsection A; added. all 
of the language in Subsection B following "connection"; 
rewrote Subsection C, which formerly read; "to create, 
during not less than six years immediately succeeding 
its issuance of any bonds, a reserve sufficient to meet the 
largest principal and interest payments which will be due 
on such bonds i in any one year thereafter and to maintain 
such reserve"; added subsection D; and mace minor stylis- 
tic changes throughout the section, 


3-45-10. Sales, rentals and tenant selection. 


A. Inthe operation or management of housing projects and affordable housing programs or the 
sale of any property pursuant to the Municipal Housing Law, a city shall at all times observe the 
following duties with respect to rentals, property and tenant selection: 

(1) it may rent, lease or sell the dwelling accommodations in the housing project and _af- 
fordable housing programs only to persons falling within federally established standards; 

(2) it may rent, lease or sell to a tenant dwelling accommodations consisting of the number 
of rooms, but no greater number, that it deems necessary to provide safe and sanitary accommoda- 
tions to the proposed occupants without overcrowding; and 

(3) it shall not accept any person as a tenant in any housing program if the person has an 
annual net income in excess of federally established standards. 


B. Nothing contained in this section or Section 3-45-9 NMSA 1978 shall be construed as limit- 
ing the power of a city to vest in an obligee the right, in the event of a default by the city, to take 
possession and operate housing projects or affordable housing programs or cause the appointment 
of a receiver thereof, free from all the restrictions imposed by this section or Section 3-45-9 NMSA 
1978. 
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History: 1953 Comp., § 14-46-10, enacted by Laws 
1965, ch. 300; 1989, ch. 50, § 4; 2009, ch. 226, § 9. 
The 2009 amendment, effective April 7, 2009, after 


“housing projects", added "and affordable housing pro- | 


grams"; in Paragraph (1) of Subsection A, after "persons 
falling within", added "federally established" and after 
"standards", deleted "adopted by the authority". 

The 1989 amendment, effective June 16, 1989, in- 


serted "Sales" in the section heading; inserted "or the. 


sale of any property pursuant to the Municipal Housing 
Law" in the introductory paragraph in Subsection A and 


inserted "property" near the end of the paragraph; in Sub- 


MUNICIPAL HOUSING 


3-45-12 


subsection; inserted "or sell" in Subsection A(2); rewrote 
Subsection A(3); substituted "3-45-9 NMSA 1978" for 
"14-46-9 New Mexico Statutes Annotated, 1953 Compila- 
tion" in Subsection B; and made minor stylistic changes 


. throughout the section. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C. J.8: references. — 40 Am. 
Jur, 2d Housing Laws and Urban Redevelopment §§ 33, 
84. 

Tenant selection pian under. § 8 of Housing Act of 
1937 (42 USCS § 1487f), 80 A.L.R. Fed. ay. 


section A(1), inserted "or sell'\and added "falling within» 
the standards adopted by the authority" at the end of the 


3-45-11. Bonds. 


A. Acity shall have power to issue bonds from time to time in its discretion to finance in whole 
or in part the cost of the preparation; acquisition, purchase, lease, construction, reconstruction, 
improvement, alteration, extension or repair of any project or undertaking hereunder, A city shall 
also have power to issue refunding bonds for the purpose of paying or retiring bonds previously is- 
sued by it hereunder, In order to carry out the purposes of the Municipal Housing Law, a city may 
issue, upon proper resolution, bonds on which the principal and interest, are payable: 

(1) exclusively from the income and revenues of the housing project or projects financed 
with the proceeds of such bonds; or 

(2) exclusively from such income and revenues together with grants and contributions 
from the federal government or other sources in aid of such project or projects. 

B. Neither the governing body of a city nor any person executing the bonds shall be liable 
personally on any bonds by reason of the issuance thereof hereunder. The bonds issued under the 
provisions of the Municipal Housing Law shall be payable solely from the sources provided in this 
section. Such bonds shall not be a general obligation of the city issuing them, and they shall so 
state on their face. The bonds shall not constitute a debt or indebtedness within the meaning of 
se constitutional, statutory or we sepia debt limitation or restriction. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 
Jur, 2d Housihy Laws and Urban Redevelopment § 32. 
64 C.J.S, Municipal RSA § 1908, 


History: 1953 Comp., § 14-46-11, enacted by Laws 
1965, ch. 800. 


3-45-12. Form and sale of bonds; interest on certain a aa dante 


A. Bonds of a city issued under the Municipal Housing Law shall be authorized by its resolu- 
tion and may be issued in any one or more series and shall bear such date, mature at such time, 
bear interest at such rate, be in such denomination, be in such form, either coupon or registered, 
carry such conversion or registration privileges, have such rank or priority, be executed in such 
manner, be payable in such medium of payment at such place and be subject to such terms of re- 
demption, with or without premium, as the Fe orttlun its trust indenture or the bond so issued 
may provide. 

B. ‘Obligations issued by a city that are true loan obligations made to the farm service agency 
of the United States department of agriculture or the department of housing and urban develop- 
ment may bear interest at a rate of interest not exceeding par. = 

‘C. The bonds shall be sold at not less than par at public sale held after notice published once 
at least five days prior to the sale in a newspaper having a general circulation in the city jurisdic- 
tion and in a financial newspaper published in the city of San Francisco, California; or in the city 
of New York, New York; provided that the bonds may be sold to the federal government at private 
sale at not less than par, and, in the event less than all of the bonds authorized in connection with 
any housing project are sold to the federal government, the balance of the bonds may be sold at 


771 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


3-45-13 - MUNICIPALITIES 3-45-13 
private sale at not less than par at an interest cost to the city not to exceed the interest cost to the 
city of the portion of the bonds sold to the federal government. 

D. In case any of the officers of the city, the authority or any of its instrumentalities whose 
signatures appear on any bonds or coupons cease to be officers before the delivery of the bonds, the 
signatures shall, nevertheless, be valid and sufficient for all purposes the same as if the officers 
had remained in office until delivery. Any provision of any law to the contrary notwithstanding, 
any bonds issued pursuant to the Municipal Housing Law shall be fully negotiable. 

E. In any suit, action or proceedings involving the validity or enforceability of any bond of a 
city or the security for the bond, any such bond reciting in substance that it has been issued by 
the city to aid in financing a housing project to provide dwelling accommodations for persons of 
low and moderate income shall be conclusively deemed to have been issued for a housing project of 
that character, and the housing project shall be conclusively deemed to have been planned, located 
and constructed in accordance with the purposes and provisions of the Municipal Housing Law. 


History: 1953 Comp., § 14-46-12, enacted by Laws 
1965, ch. 300; 1979, ch. 270, § 1; 1989, ch. 50, § 5; 2009, 
ch, 226, § 10; 2014, ch. 60, § 3. 

Cross references. — For definition of "publish" or 

"publication," see 3-1-2 NMSA 1978. 

The 2014 amendment, effective July 1, 2014, ahanned 
the name of the federal agency that is the obligee of city 
loan obligations; and in Subsection B, after "made to the", 
deleted "farmers home administration" and added "farm 
service agency". 


The 2009 amendment, effective April 7, 2009, in Sub- 
section C, after "general circulation in the city", added 
"jurisdiction"; and in Subsection E, after "person of low", 
added "and moderate". 

The 1989 amendment, effective June 16, 1989, deleted 
"not exceeding five percent per annum" following "rate" in 
Subsection A; substituted "par" for "nine and one-half per- 
cent per annum" at the end in Subsection B; in Subsection 
D inserted "the authority or any of its instrumentalities" 
in the first sentence; and made minor stylistic changes 


throughout the section. 


3-45-13. Provisions of bonds and trust indentures. 


In connection with the issuance of bonds pursuant to the Municipal Housing Law or the incurring 
of obligations under leases made pursuant to the Municipal Housing Law and in order to secure 
the payment of such bonds or obligations, a city in addition to its other powers, shall have power: 

A. to pledge all or any part of the gross or net rents, fees or revenues of a housing project, fi- 
nanced with the Se ts of such bonds, to which its rights then exist or may thereafter come into 
existence; 

B. to covenant pete pledging all or any part of the rents, fees and revenues, or againat per- 
mitting or suffering any lien on such revenues or property; to covenant with respect to limitations 
on its right to sell, lease or otherwise dispose of any housing project or any part thereof; and to 
covenant as to what other, or additional debts or obligations may be incurred by it; 

C. to covenant as to the bonds to be issued and as to the issuance of such bonds in escrow or 
otherwise, and as to the use and disposition of the proceeds thereof; to provide for the replacement 
of lost, destroyed or mutilated bonds; to covenant against extending the time for the payment of its 
bonds or interest thereon; and to redeem the bonds, and to covenant for their redemption and to 
proyide the terms and conditions thereof; 

D. to covenant, subject to the limitations contained in the Municipal Housing Law, as to the 
rents, and fees to be charged in the operation of a housing project or projects, the amount to be 
raised each year or other period of time by rents, fees and other revenues, and as to the use and 
disposition to be made thereof; to create or to authorize the creation of special funds for moneys 
held for construction or operating costs, debt service, reserves or other purposes, and. to covenant 
as to the use and disposition of the moneys held in such funds; 

E. to prescribe the procedure, if any, by which the terms of any contract with bondholders may 
be amended or abrogated, the amount of bonds the holders of which must consent thereto and the 
manner in which such consent may be given; 

F. to covenant as to the use of any or all of its realex or personal property acquired. pursuant 
to the Municipal Housing Law; and to covenant as to the maintenance of such real and personal 
property, the replacement thereof, the insurance to be carried thereon and the use and disposition 
of insurance moneys; 
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G. to covenant as to the rights, liabilities, powers and duties arising upon the breach by it of 
any covenant, condition or obligation; and to covenant and prescribe as to events of default and 
terms and conditions upon which such declaration and its consequences may be waived; 

H. to vest in a trustee or trustees or the holders of bonds issued pursuant to the Municipal 
Housing Law, or any specified proportion of them, the right to enforce the payment of such bonds 
or any covenants securing or relating to such bonds; to vest in a trustee or trustees the right, in the 
event of a default by said city, to take possession of any housing project or part thereof, and, so long 
as the city shall continue in default, to retain such possession and use, operate and manage said 
project, and to collect the rents and revenues arising therefrom and to dispose of such moneys in 
accordance with the agreement of the city with said trustee; to provide for the powers and duties 
of a trustee or trustees and to limit the liabilities thereof; and to provide the terms and conditions 
upon which the trustee or the holders of bonds, or any proportion of them, may enforce any cov- 
enant or rights securing or. relating to such bonds; and 

I. to exercise all or any part or combination of the powers herein granted; to make covenants 
other than and in addition to the covenants herein expressly authorized, or like or different char- 
acter; to make such covenants as will tend to make the bonds more marketable notwithstanding 
that such covenants, acts or things may not be enumerated herein. 


History: 1953 Comp., § 14-46-13, enacted by Laws 
1965, ch. 300. 


3-45-14. Construction of bond provisions. 


The Municipal Housing Law without reference to other statutes of the state shall constitute full 
authority for the authorization and issuance of bonds hereunder. No other act or law with regard 
to the authorization or issuance of bonds that provides for an election, requires an approval or in 
any way impedes or restricts the carrying out of the acts herein authorized to be done shall be con- 
strued as applying to any proceedings taken hereunder or acts done pursuant hereto. 


History: 1953 Comp., § 14-46-14, enacted by Laws 
1965, ch. 300. 


3-45-15. Certification of attorney general. 


A city may submit to the attorney general of the state any bonds to be issued hereunder after all 
proceedings for the issuance of such bonds have been taken. Upon the submission of such proceed- 
ings to the attorney general, it shall be the duty of the attorney general to examine into and pass 
upon the validity of such bonds and the regularity of-all proceedings in connection therewith. If 
such bonds and proceedings conform to the provisions of the Municipal Housing Law and are oth- 
erwise regular in form and if such bonds when delivered .and paid for will constitute binding and 
legal obligations enforceable according to the terms thereof, the attorney general shall certify in 
substance upon the back of each of said bonds that it is issued in accordance with the constitution 
and laws of New Mexico. 


History: 1953 Comp., § 14-46-15, enacted by Laws 
1965, ch. 300. 


3-45-16. Remedies of an obligee. 


An obligee of a city shall have the right in addition to all other rights which may be conferred on 
such obligee, subject only to any contractual restrictions binding upon such obligee: 

A. by mandamus, suit, action or proceeding at law or in equity, to compel said city and the 
officers, agents or employees thereof to perform each and every term, provision and covenant con- 
tained in any contract of said city with or for the benefit of such obligee and to require the carrying 
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out of any or all such covenants and agreements of said city and the fulfillment of all duties im- 
posed upon said city by the Municipal Housing Law; and 

B. by suit, action or proceeding in equity, to enjoin any acts or Gitngs sai may be unlawful, 
or in violation of any of the rights of such “ae of said ay 


History: 1953 Comp., § 14-46-16, enacted by Laws 
1965, ch. 300. . 


a 


3-45-17. Additional remedies eonfeizrable to an “epHBee 


A city shall have the power by its resolution, trust indenture, lease or Bidiois contract to ecindén 
upon any obligee holding or representing a specified amount in bonds, or holding a lease, the 
right, in addition to all rights that may otherwise be conferred, upon the happening of an event of 
default.as defined in such resolution or instrument; by suit, action or proceeding in any court of 
competent jurisdiction: 

A. to cause possession of any housing project or any part hereof to rt surrendered to any such 
obligee, which possession may be retained by such bondholder or trustee so long as the city shall 
continue in default; 

B. to obtain the appointment of a receiver of any housing atte of said city or any part thereof 
and of the rents and profits therefrom. If such receiver be appointed, he may enter and take pos- 
session of such housing project or any part thereof and, so long as the city shall continue in default, 
operate and maintain the same, and collect and receive all fees, rents, revenues or other charges 
thereafter arising therefrom, and shall keep such moneys in a separate account or accounts and 
apply the same in accordance with the obligations of said city as the courtishall direct; and 

C. to require said city and the officers and agents thereof to account: se: the money actually 
received as if it and they were the trustees of an express trust. 


History: 1953 Comp., § 14-46-17, enacted by Laws 
1965, ch. 300. 


3-45-18. Exemption of property from execution sale. 


All real property owned or held by a city for the purposes of the Municipal Housing Law shall 
be exempt from levy and sale by virtue of an execution, and no execution or other judicial process 
shall be issued against the same nor shall any judgment against a city be a charge or lien on such 
real property; provided, however, that the provisions of this section shall not apply to or limit the 
right of obligees to pursue any remedies for the enforcement of any pledge or lien given to them on 
rents, fees or revenues. 


History: 1953 Comp., § 14-46-18, enacted by Laws 
1965, ch. 300, 


3-45-19. Exemption of property from taxation. 


The real property of a housing project, as defined in Section 3-45-83 NMSA 1978, is declared to 
be public property used for essential public and governmental purposes and is property of a city of 
this state and is exempt from taxation until a deed conveying that peu to a nonexempt entity 
is executed and delivered by the city. 


History: 1953 Comp., § 14-46-19, enacted by Laws roll, should be valued at its proper value and should be 
1965, ch. 300; 1979, ch. 258, § 1. listed as exempt. 1955-56 Op. Att'y Gen, No, 55-6233. 
Cross references, — For constitutional provision on Am. Jur. 2d, A.L.R. and C.J.S. references, — 40 Am. 
tax-exempt property, see N.M. Const:, art. VIII, § 3. Jur, 2d Housing Laws and Urban reste Wiehe $ pe 
ANNOTATIONS . 84 C.J.S. Taxation § 254. 


Inclusion of exempt property on tax roll. — Ex- 
empt property should be properly described on the tax 
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3-45-20. Aid from state or federal government. 


In addition to the powers conferred. upon a city by other provisions of the Municipal Housing 
Law, a city is empowered to borrow money or accept contributions, grants or other financial assis- 
tance from the state or federal government for, or in aid of, any housing project or affordable hous- 
ing program within its area of operation and, to these ends, to comply with such conditions, trust 
indentures, leases or agreements as may be necessary, convenient or desirable. It is the purpose 
and intent of the Municipal Housing Law to authorize every city to do any and all things neces- 
sary, convenient-or desirable to secure the financialaid or cooperation of the federal government 
in the undertaking, acquisition, construction, maintenance or operation of any housing project or 
affordable housing: program of the city. 


History: 1953 Comp., § 14-46-20, enacted by Laws ANNOTATIONS 


1965, ch. 300; 2009, ch. 226, § 11. 
The 2009 gaioadmncatl effective April 7, 2009, in the Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 


first sentence, after "financial assistance from the", added Jur, 2d Housing Laws and Urban Redevelopment § 16. 


"state or" and in the first and second sentences, after "any 
housing project" added "or affordable housing program". 


3-45-21. Cooperation i in mundemaling housing projects or r affordable 
| housing programs. 


A. For the purpose of aiding and cooperating in the planning, undertaking, construction or 
operation of housing projects or affordable housing programs located within the area in which it 
is authorized to act, any state public body may, upon such terms, with or without consideration, as 
it may determine: 

(1) dedicate, sell, convey or lease any of its interest in any property or grant easements, 
licenses or any other rights or privileges therein to any city; 

(2) cause parks, playgrounds, recreational, community, educational, water, sewer or drain- 
age facilities or any other works that it is otherwise empowered to undertake to be furnished adja- 
cent to or ‘in connection with housing projects or affordable housing programs; 

(3) furnish, dedicate, close, pave, install, grade, regrade, plan or replan streets, roads, road- 
ways, alleys, sidewalks or other places that it is otherwise empowered to undertake; 

(4) cause services to be furnished for housing projects or affordable housing programs of 
the character that the state public body is otherwise empowered to furnish; 

(5) enter into agreements with respect to the exercise by the state public body of its pow- 
ers relating to the répair, élimination or closing of unsafe, unsanitary or unfit dwellings; 

(6) do any and all things necessary or convenient to aid and cooperate in the planning, 
undertaking, construction or operation of such housing projects; 

(7) incur the entire expense of any public improvements made by the state public body in 
exerdising the powers granted in the Municipal Housing Law; and 

(8) enter into agreements that may extend over any ‘period, notwithstanding any provi- 
sion or rule of law to the contrary, with any city or multi-jurisdictional housing authority as agent 
therefor, respecting action to be' taken by the state public body Spe il to any of the powers 
granted by the Municipal Housing Law. 

B. Any law or statute to the contrary notwithstanding, any sale, conveyance, lease or agree- 
ment provided for in this section may be made by a state public body without appraisal, public 
notice, advertisement or public bidding. 

C. In the event an authority is declared by the federal department of housing and urban de- 
velopment to be in default on its annual contributions contract with that department, the author- 
ity may, by resolution of its governing body, transfer its assets and operation to another housing 
authority, including a multi-jurisdictional housing authority or regional housing authority. The 
multi-jurisdictional housing authority or regional housing authority shall accept, by resolution of 
its governing board, a transfer of assets and operations of an authority that has been declared by 
the federal department of housing and urban development to be in default of the annual contribu- 
tions contract between that department and the authority. 
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History: 1953 Comp., § 14-46-21, enacted by Laws. ANNOTATIONS 
1965, ch. 300; 2009, ch, 226, § 12. 
Tha 2009 amendment, effective April 7, 2009, after Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 


"housing projects" added "or affordable housing program" Jur. 2d Housing Laws and Urban eal gual § 12: 


in Subsection A(8), after "with any city or", added "multi- 
jurisdictional housing"; and added Subsection C, 


3-45-22. Procedure for exercising powers. 


The exercise by the city or other state public body of the powers herein granted may be autho- 
rized by resolution of the governing body of such state public body adopted by a majority of the 
members of its governing body present at a meeting of said governing body, which resolution may 
be adopted at the meeting at which such resolution is introduced. Such a resolution or resolutions 
shall take effect immediately and need not be laid over or published or posted. ; 


History: 1953 Comp., § 14-46-22, enacted by Laws 
1965, ch, 300. 


3-45-23. Supplemental nature of the Municipal Housing Law. 


The powers conferred by the Municipal Housing Law shall be in addition and supplemental to 
the powers conferred by any other law. 


History: 1953 Comp., § 14-46-23, enacted by Laws 
1965, ch. 300. 


3-45-24. Housing bonds; legal investments; security; negotiable. 


The state and all public officers, municipal corporations, political subdivisions and public bodies, 
all banks, bankers, trust companies, savings banks and institutions, building and loan associations, 
savings and loan associations, investment companies and other persons carrying on a banking busi- 
ness, all insurance companies, insurance associations and other persons carrying on an insurance 
business, and all executors, administrators, guardians, trustees and other fiduciaries may legally in- 

‘vest any sinking funds, moneys or other funds belonging to them or within their control in any bonds 

or other obligations issued pursuant to the Municipal Housing Law or.issued by any public housing 
authority or agency in the United States, when such bonds or other obligations are secured by a 
pledge of annual contributions to be paid by the United States government or.any agency thereof, 
and such bonds and other obligations shall be authorized security. for all public deposits and shall 
be fully negotiable in this state; it being the purpose of the Municipal Housing Law.to authorize any 
persons, firms, corporations, associations, political subdivisions, bodies and officers, public or pri- 
vate, to use any funds owned or controlled by them, including, but not limited to, sinking, insurance, 
investment, retirement, compensation, pension and trust funds and funds held on deposit, for the 
purchase of any such bonds or other obligations and that any such bonds or other obligations shall 
be authorized security for all public deposits and shall be fully negotiable in this state; provided, 
however, that nothing contained in the Municipal Housing Law shall be construed as relieving any 
person, firm or corporation from any duty of exercising reasonable care in selecting securities. 


History: 1953 Comp., § 14-46-24, enacted by Laws 
1965, ch. 300. 


3-45-25. Law controlling. 


Insofar as the provisions of the Municipal Housing Law are inconsistent with the provisions of 
any other law, the provisions of the Municipal Housing Law shall be controlling. 


History: 1958 Comp., § 14-46-25, enacted by Laws 
1965, ch. 300. 
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ARTICLE 46 


Urban Development 


Sec. 

3-46-1. Repealed. 
3-46-2. Repealed. 
3-46-3. Repealed. 
3-46-4. Repealed. © 
8-46-5. Repealed. 
3-46-6. Repealed. 
3-46-7. Repealed. 
3-46-8. Repealed. 
3-46-9. Repealed. 
3-46-10. Repealed. 
3-46-11. Repealed. 
3-46-12, Repealed. 
3-46-13. Repealed. 
3-46-14. Repealed. 
3-46-15. Repealed. 
3-46-16. Repealed. 
3-46-17. Repealed. ‘ 
3-46-18. Repealed. 
3-46-19. Repealed. 
3-46-20, Repealed. 
3-46-21. Repealed. 
3-46-22. Repealed. 
3-46-23. Repealed. 
3-46-24. Repealed. 


3-46-1, Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-46-1 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1965, 


3-46-2. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-46-2 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1971, ch. 


3-46-3. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-46-3 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-4. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-46-4 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-5. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-46-5 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-6. Repealed. 
Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 


ch, 330, § 7 repealed 3-46-6 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


Sec. 
3-46-25. Repealed. 
3-46-26, Repealed. 
3-46-27. Repealed. 
3-46-28. Repealed. 
3-46-29. Repéaled. 
3-46-30. Repealed. 
3-46-31. Repealed. 
3-46-32. Repealed. 
3-46-33. Repealed. 
3-46-34, Repealed. 
3-46-35. Repealed. 
3-46-36, Repealed. 
3-46-37, Repealed. 
3-46-38. Repealed. 
3-46-39. Repealed. 
3-46-40. Repealed. 
3-46-41. Repealed. 
3-46-42. Repealed. 
3-46-43, Ordinances relating to repair, closing and demo- 
lition of dwellings unfit for human habita- 
tion; complaint; service of complaint; appeal. 
3-46-44, Repealed. 
3-46-45. Repealed. 


ch, 300, § 14-47-1, effective June 15, 2007. For provisions 
of former section, see the 2006 NMSA 1978 on NMOne 
Source.com. 


200, § 2, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


221, § 1, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


221, § 2, effective June 15; 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


221, § 3, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


221, § 4, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 
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3-46-7 


3-46-7. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-46-7 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-8. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 880, § 7 repealed 3-46-8 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-9. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7-and, Laws 2007, 
ch, 380, § 7 repealed 3-46-9 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-10. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-46-10 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-11. Repealed. 


Repeals, — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-46-11 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-12. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-46-12 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-13. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-46-13 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-14. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-46-14 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-15. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-46-15 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-16. Repealed. 


Repeals, — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-46-16 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch, 
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3-46-16 


221, § 5, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


221, § 6, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


221, § 7, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


221, § 8, effective June 15, 2007, For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


221, § 9, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NM OneSource.com., 


221, § 10, as amended, effective June 15, 2007. For pro- 
visions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


221, § 11, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com, © 


221, § 12, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


221, § 13, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com, 


221, § 14, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 
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3-46-17 


3-46-17. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-46-17 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-18. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch..330, § 7 repealed 3-46-18 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-19. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-46-19 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-20. Repealed. 


Repeals. — Laws 2007, ch. 329, §.7 and Laws 2007, 
ch. 330, § 7 repealed 3-46-20 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch, 


3-46-21. Repealed. 


Repeals, — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-46-21 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-22. Repealed. 


Repeals, — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-46-22 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969,.ch. 


3-46-23. Repealed. 


Repeals, — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-46-23 NMSA 1978, relating to the 
Urban Redevelopment Law, being Laws 1971, ch. 200, § 5, 


3-46-24. Repealed. 


Repeals.. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 380, § 7 repealed 3-46-24 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1971, ch. 


3-46-25. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-46-25 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1971, ch, 


3-46-26. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 380, § 7 repealed 3-46-26 NMSA 1978, relating.to the 
Urban Redevelopment Law, as enacted by Laws 1965, 
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3-46-26 


221, § 15, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


221; § 16, as amended, effective June 15, 2007. For pro- 
visions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


221, § 17, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com, 


221, § 18, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com, 


221, § 19, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource,com. 


221, § 20, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. . 


200, § 6, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com, 


200, § 7, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


ch, 300, § 14-47-38, effective June 15, 2007. For provisions 
of former section, see the 2006 NMSA 1978 on NMOne 
Source.com, 
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3-46-27 


3-46-27. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-46-27 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1965, 


3-46-28. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-46-28 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1965, 


3-46-29. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 880, § 7 repealed 3-46-29 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1965, 


3-46-30. Repealed. 


Repeals,.— Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 380, § 7 repealed 3-46-30 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1965, 


3-46-31. Repealed. 


Repeals, — Laws 2007, ch. 329,87 and Laws 2007, 
ch, 880, § 7 repealed 3-46-31 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1965, 


3-46-32. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-46-32 NMSA 1978, relatingto the 
Urban Redevelopment Law, as enacted by Laws 1965, 


3-46-33. Repealed. 


Repeals. — Laws 2007; ch. 329, § 7: and Laws 2007; 
ch. 380, § 7 repealed 3-46-33 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1969, ch. 


3-46-34. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 380, § 7 repealed 3-46-34 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1965, ch. 


3-46-35. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 880, §'7 repealed 3-46-35 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1965, ch. 


3-46-36. Repealed. 


Repeals. — Laws 2007, ch. 329; § 7 and Laws 2007; 
ch, 380, § 7 repealed 3-46-36 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1965, ch. 


MUNICIPALITIES 


780 


3-46-36 


ch. 300, § 14-47-4, effective June 15, 2007. For provisions 
of former section, see the 2006 NMSA 1978 on NMOne 
Source.com. 


ch. 300, § 14-47-5, effective June’15, 2007. For provisions 
of former section, see the 2006 NMSA 1978 on aya 
Source.com. 


\ 


ch. 800, § 14-47-6, effective June 15, 2007. For provisions 
of fovegs: section, see the 2006 NMSA 1978 on NMOne 
Source.com.’ 


ch. 300, § 14-47-7, effective June 15, 2007. For provisions 
of former section, see the 2006 NMSA. 1978 on NMOne 
Source.com, 


ch, 300, § 14-47-8, effective June 15, 2007. For provisions 
of former section, see the 2006 NMSA 1978 on NMOne 
Source.com. 


ch. 300, $ 14-47-9, effective June 15, 2007. For provisions 
of former section, see the 2006 NMSA 1978 on er 
Source.com:' 


279, § 1, effective June 15, 2007: For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


300, § 14-47-10, effective June 15, 2007. For provisions 
of former section, see the 2006 NMSA 1978 on jee 
Source.com. 


300, § 14-47-11, effective June 15, 2007. For provisions 
of fornier section, see the 2006 NMSA 1978%0 on NMOne- 
Source.com. 


300, § 14-47-12, effective June 15, 2007. For ‘provisions 
of forhiee section, see the 2006 NMSA 1978 on NMOne- 
Source.com. 
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3-46-37 


3-46-37. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-46-37 NMSA 1978, relating to the 
paren 5: eagrvoemaee Law, as enacted by Laws 1965, ch. 


3-46-38. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-46-38 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1965, ch. 


3-46-39. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-46- 39 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1965, ch. 


3-46-40. Repealed. . 


Repeals. — Laws 2007, ch! 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-46-40 NMSA 1978; relating to the 
Urban Redevelopment Law, as enacted by Laws 1965, ch. 


3-46-41. Repealed. 


Repeals..—. Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 380, § 7 repealed 3-46-41 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1965; ch. 


3-46-42. Repealed. 6 
*Repeals. — Laws 2007, ch. 329; § 7 and Laws 2007, 


ch.'330, § 7 repealed 3-46-42 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1965, ch. 
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3-46-43 


300, § 14-47-13, effective June 15, 2007. For provisions 
of former section, see the 2006 NMSA 1978 on NMOne- 
Souree.com. 


300, § 14-47-14, effective June 15, 2007. For provisions 
of former section, see the 2006 NMSA 1978 on NMOne- 


sSource.com. 


300, § 14-47-15, effective June 15, 2007. For provisions 
of fienier section, see the 2006 NMSA 1978 on NMOne- 
Source.com. 


300, § 14-47-16, effective June 15, 2007. For provisions 
of former section, see the 2006 NMSA 1978 on NMOne- 
Source,com. 


300, § 14-47-17, effective June 15, 2007. For provisions 
of firmer section, see the 2006 NMSA 1978 on NMOne- 
Sid com, 


* 300, § 14-47-18, effective June 15, 2007. For provisions 


of former section, see the 2006 NMSA 1978 on NMOne- 
Source.com. 


3-46-43. Ordinances relating to repair, closing and demolition of 
dwellings unfit for human habitation; complaint; service of 


complaint; appeal. 


A.’ “Whenever : a municipality finds that there exist dwellings that are unfit for human habita- 
tion due to dilapidation; defects increasing the hazards of fire, accidents or other calamities; lack of 
ventilation, light or sanitary facilities; or other conditions, including those set forth in Subsection 
C of this section, rendering the dwellings unsafe and unsanitary or dangerous or detrimental to 
the health, safety or morals or otherwise inimical to the welfare of the residents of the municipal- 
ity, power is conferred upon the municipality to require or cause the repair, closing or demolition 
or removal of the dwellings in the manner provided in this section. "Dwelling" means a building 
or structure or part thereof used and occupied for human habitation or intended to be so used and 
includes any appurtenances usually enjoyed in the dwelling. 

B. Upon the adoption of an ordinance finding that dwelling conditions of the character de- 
scribed i in Subsection A of this section exist, the governing body of the municipality may adopt 
ordinances relating to the dwellings within the municipality that are unfit for human habitation. 
The ordinances shall include the following provisions: 

°~ “(1) a public officer shall be designated or appointed to exercise the powers prescribed by 
the ordinances; 

7 (2) ‘whenever it appears to the public officer, on the officer's own motion, that a dwelling is 
unfit for human habitation, the officer shall, if the officer's preliminary investigation discloses a basis 
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for the charges, issue and cause to be served on the owner, every mortgagee of record and all parties 
in interest in the dwelling, including persons in possession, a complaint stating the charges in that 
respect. The complaint shall contain a notice that a hearing will be held before the public officer or 
the officer's designated agent at a place fixed in the complaint not less than ten days nor more than 
thirty days after the serving of the complaint; that the owner, mortgagee and parties in interest shall 
be given the right to file an answer to the complaint and to appear in person or otherwise and give 
testimony at the place and the time fixed in the complaint; and that the rules of evidence prevailing 
in courts of law or equity shall not be controlling in hearings before the public officer; 

(8) if after the notice and hearing the public officer determines that the dwelling Guide? 
consideration is unfit for human habitation, the officer shall state in writing findings of fact in 
support of that determination and shall issue and cause to be served upon the owner an order in 
writing that advises the owner of the owner's rights under Subsection E of this section and that: 

(a) if the repair, alteration or improvement of the dwelling can be made at a reason- 
able cost in relation to the value of the dwelling, the ordinance of the municipality shall fix a 
certain percentage of the cost as being reasonable for that purpose and require the owner, within 
the time specified in the order, to repair, alter or improve the dwelling to render it fit for human 
habitation or to vacate and close the dwelling as a human habitation; or 

(b) if the repair, alteration or improvement of the dwelling cannot be made at a rea: 
sonable cost in relation to the value of the dwelling, the ordinance:of the municipality shall fix a 
certain percentage of the cost as being reasonable for the purpose, and require the owner, within 
the time specified in the order, to remove or demolish the dwelling; . 

(4) if the owner fails to comply with an order to repair, alter or improve or to vacate and 
close the dwelling, the public officer may cause the dwelling to be repaired, altered or improved or 
to be vacated and closed; 

(5) ifthe owner fails to comply with an order to remove or demolish the dwelling, the pub- 
lic officer may cause the dwelling to be removed or demolished; and 

(6) the amount of the cost of the repairs, alterations or improvements or the vacating and 
closing or the removal or demolition by the public officer shall be a lien against the real property 
upon which the cost was incurred. If the dwelling is removed or demolished by the public officer, 
the officer shall sell the materials of the dwelling and shall credit. the proceeds of the sale against 
the cost. of the removal or demolition. Any balance remaining shall be deposited in the district 
court by the public officer and shall be secured in the manner as may be directed by the court and 
shall be disbursed by the court to the persons found to be entitled to the balance by final order or 
decree of the court. 

C. An ordinance adopted by a municipality pursuant to this section shall Agta that ihe 
public officer may determine a dwelling is unfit for human habitation if the officer finds that con- 
ditions exist in the dwelling that are dangerous or injurious to the health, safety or morals of the 
occupants of the dwelling, the occupants of neighboring dwellings or other residents of the munici- 
pality or that have a blighting influence on properties in the area. The conditions may include the 
following without limitations: defects increasing the hazards of fire, accident or other calamities; 
lack of adequate ventilation, light or sanitary facilities; dilapidation; disrepair; structural defects; 
uncleanliness; overcrowding; inadequate ingress and egress; inadequate drainage; or any violation 
of health, fire, building or zoning regulations or any other laws or regulations relating to the use 
of land and the use and occupancy of buildings and improvements, The ordinance may provide ad- 
ditional standards to guide the public officer or the officer's agents or employees i in determining 
the fitness of a dwelling for human habitation. 

D. Complaints or orders issued by a public officer pursuant to an ordinance adopted under the 
provisions of this section shall be served upon persons either personally or by registered mail. If 
the whereabouts of the persons are unknown and cannot be ascertained by the public officer in the 
exercise of reasonable diligence and the public officer makes an affidavit to that effect, the serving 
of the complaint or order upon the persons may be made by publishing the complaint or order once 
each week for two consecutive weeks in a newspaper printed and published in the municipality or, 
in the absence of a newspaper, in one printed and published in the county and circulating in the 
municipality in which the dwellings are located. A copy of the complaint or order shall be posted in 
a conspicuous place on the premises affected by the complaint or order. A copy of the complaint or 
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order shall also be filed with the clerk of the county in which the dwelling is located. Filing of the 
complaint or order shall have the same force and effect as other lis pendens notices provided by law. 

E. A person affected by an order issued by the public officer may file an appeal PHERUARY | to the 
provisions of Section 39-3-1.1 NMSA 1978. 

F. An ordinance adopted by the governing body of the municipality may authorize the public 
officer to exercise powers as may be necessary or convenient to carry out and effectuate the pur- 
poses and provisions of this section, including the following powers: 

(1) to investigate the dwelling.conditions in the municipality in order to determine which 
dwellings are unfit for human habitation; 

(2) to administer oaths and affirmations, examine witnesses and receive evidence; . 

(3) ..to enter upon premises for the purpose of making examinations, provided that the 
entries shall be made in a manner as to cause the least possible inconvenience to the persons in 
possession, and to obtain an order for this purpose from a court of competent jurisdiction in the 
event entry is denied or resisted; 

(4) to appoint and fix the duties of any officers, agents and employees as the officer deems 
necessary to carry out the purposes of the ordinances; and 

(5) to delegate any functions and powers under the ordinance to officers, agents and em- 
ployees that the public officer may designate, 

G. The governing body of a municipality adopting an ordinance under this section shall, as 
soon as possible thereafter, prepare an estimate of the annual expenses or costs to provide the 
equipment, personnel and supplies necessary for periodic examinations and investigations of the 
dwellings in the municipality for the purpose of determining the fitness of the dwellings for hu- 
man habitation and for the enforcement and administration of its ordinance, or, ordinances; ad- 
opted under this section. 

H.... Nothing in this section shall be construed to abrogate or impair the powers of the courts or 
of a department of a municipality to enforce any provisions of its charter or its ordinances or regu- 
lations or to prevent or punish violations thereof. The powers conferred by this section shall be in 
addition and supplemental to the powers.conferred by any other law. 

I. Nothing in this section shall be construed to impair or limit in any way the power of the mu- 
nicipality to define and declare nuisances ‘and to cause their removal or abatement by summary 
prgceggines or otherwise. 


History: 1953 Coy? § 14-47-19, enacted by Laws B(2), deleted "therein" following "place", and inserted "in 


1965, ch. 300; 1998, ch. 55, § 14; 1999, ch, 265, § 14; the complaint"; in Subparagraphs B(3)(a) and (b), sub- 
2007, ch. 329, § 2; 2007, ch. 330, § 2. 4 stituted "and require" for "requires"; in Paragraph B(6), 
Cross references. — For procedures governing ad- deleted "and" following "demolition.", substituted "to the 
ministrative appeals to the district court, see Rule 1-074 balance" for "thereto"; in Subsection C, deleted "therein" 
NMRA. following "defects"; in Subsection D, substituted "Develop- 
The 2007. amendment, effective June 15, 2007, elimi- - ment" for "Renewal", deleted "but" following "mail." sub- 
nated references in Subsection F to the Urban Develop- ' stituted "makes" for "shall make", substituted "complaint 
ment Law. or order" for "same", deleted "and" following "located."; 
Laws 2007, ch. 329, § 2 enacted identical amendments rewrote Subsection E; in Subsection F, substituted “aie 
to this section. The section was set out as amended by opment" for "Renewal", deleted "herein" and inserted " 
Laws 2007, ch. 330, § 2, See 12-1-8 NMSA 1978. .. the Urban Development, Law"; in Paragraph F(1), deleted 
The 1999 amendment, effective July 1, 1999, substi- "therein" following "dwellings"; in Paragraph F(2) inserted 
tuted "Section 39-8-1.1" for "Section 12-8A-1" in Subsec- "and"; in Subsection H, deleted "and" following "thereof"; 
tion E, and made minor stylistic changes throughout the section. 


The 1998 amendment, effective September 1, 1998, 


inserted "; complaint; service of complaint; appeal" in the ' ANNOTATIONS 

section heading; in Subsection A, substituted "of this sec- Am. Jur. 2d, A.L.R. and Cu.S. references. — Li- 
tion" for "hereof", "unsanitary" for “‘insanitary", deleted ability of urban redevelopment authority or other state or 
hereby" preceding "conferred", deleted "herein" following municipal agency or entity for injuries occurring in vacant 
"manner", inserted "in this section" and substituted)"in the } oy abandoned property owned by governmental entity, 7 
dwelling" for "therewith"; in Subsection B, inserted "ofthis ~~ “a 7, R 4th 1129. é 


section"; in Paragraph B(1), inserted "shall"; in Paragraph - 839A CJ.9, Health and Environment §§ 28 to 36. 


ks SP H ; SP 


3-46-44. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 200, § 22, effective June 15, 2007. For provisions of former 
ch, 380, § 7 repealed 3-46-44 NMSA 1978, relating to the section, see the 2006 NMSA 1978 on NMOneSource.com, 
Urban Redevelopment Law, as enacted by Laws 1971, ch. 
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3-46-45. Repealed. 


Repeals, — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 830, § 7 repealed 3-46-45 NMSA 1978, relating to the 
Urban Redevelopment Law, as enacted by Laws 1975, ch. 


ARTICLE 47 


Park Commission 


333, § 2, effective June 15, 2007. For provisions of former 
section, see the 2006 NMSA 1978 on NMOneSource.com. 


Sec. 
3-47-1. Park commission; appointment; term; qualifica- 
tion; removal; vacancy. 


Sec. 
3-47-2, Organization of park commission; powers and du- 
ties of officers. ' 


3-47-1. Park commission; appointment; term; qualification; removal; 
vacancy. : 


A. The governing body may appoint a park commission. One commissioner shall serve a one- 
year term, one commissioner shall serve a two-year term and one commissioner shall serve a 
three-year term so that after the initial appointments, one commissioner shall be appointed each 
year for a three-year term. The first three commissioners shall determine by lot their respective 
terms. Each commissioner shall be a resident of the municipality. 

B. The governing body may remove any park commissioner for cause and may fill any vacancy 


on the park commission for the balance of the unexpired term. 


History: 1953 Comp., § 14-48-1, enacted by Laws 
1965; ch. 300. 

Cross references. — For powers of municipality re- 
garding parks, see 3-18-18 NMSA 1978. 

For park and recreation construction authorized, see 3- 
18-19 NMSA 1978. 

For powers of municipality regarding trees and shrubs, 
see 3-18-27 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 59 Am. 
Jur, 2d Parks, Squares, and Playgrounds §§ 17, 18. 

Power of municipal corporation to vexchange its real 
property, 60 A.L.R.2d 220. 


Power to directly regulate or prohibit abutter's access to 
street or highway, 73 A.L.R.2d 652. 

Validity and construction of statute or ordinance re- 
quiring land developer to dedicate portion, of land for rec- 
reational purposes, or make payment: in lieu thereof, 43 
A.L.R.3d 862. 

Fees: power of municipality to charge permanence 
higher fees than residents for use of municipal facilities, 
57 A.L.R.3d 998. 

Liability of local government entity for injury fesuliind 
from use of outdoor playground equipment.at oun 
owned park or recreation area, 73 A.L.R.4th 496. 

62 C.J.S, Municipal Corporations §§ 645 to 650. 


3-47-2. Organization of park commission; powers and duties of officers. 


A. The park commission shall meet within ten days after the date of the appointment of any 
new member or members and elect one member president and one member secretary. 

B. The park commission shall submit to the governing body for its approval all matters con- 
cerning the management, improvement and development of parks. 

C. The secretary shall keep a record ofactivities and meetings of the park commission. 


History: 1953 Comp. «8 14-48-2, enacted by Laws 
bi de ch. 300. 


ARTICLE 48 
Refuse; Collection and Disposal 


ec. 
48-1. Refuse; yard waste; definitions. 
48-2, Authority to regulate refuse, 
48- 


s 
3- 
3- 
8-48-3. Refuse; authority to collect and dispose; fee. 


Sec. 

3-48-4, Refuse; failure to place in proper container or 
use refuse collection service; failure to pay 
charge; assessment. 
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3-48-1 REFUSE; COLLECTION AND DISPOSAL 3-48-2 


Sec. Sec. 

3-48-5. Refuse; assessment roll; publication of notice of 3-48-7. Refuse; delinquent assessments; penalty; lien; 
hearing. foreclosure. 

3-48-6. Refuse; protest meeting; confirmation; finality. 


3-48-1. Refuse; yard waste; definitions. 


As used in Chapter 3, Article 48 NMSA 1978: 

A. "refuse" means any garbage, rejected or waste food, offal, swill, carrion, ashes, dirt, slop, 
waste paper, trash, rubbish, waste or unwholesome material of any kind; and 

B. "yard waste" means yard clippings, grass cuttings, yard cleanings, fallen trees, tree limbs, 
slash and pine needles. 


History: 1953 Comp., § 14-49-1, enacted by Laws ANNOTATIONS 
1965, ch. 300; 20038, ch. 230, § 1. : ‘ i , : 
The 2003 amendment, effective June 20, 2003, sub- Law reviews. — For article, "The New Mexico Solid 
stituted "yard waste; definitions" for "definition" in the Waste Act: A Beginning for Control of Municipal Solid 
section heading; substituted "Chapter 3, Article 48 NMSA “tata a Land of Enchantment ", see 21 N.M.L. Rev. 
1978" for "Sections 14-49-1 through 14-49-7 New Mexico i 
Statutes Annotated, 1953 Compilation" in the introduc- Am. Jur. 2d, A.L.R. and CIS, references. —,56 Am. 
tory paragraph; added the Subsection A designation; and Jur, 2d Municipal Corporations, Counties, and Other Po- 


added Subsection B. litical Subdivisions §§ 455 to 465. 
rt Garbage, validity of municipal regulations as to, 15 
A.L.R. 289, 72 A.L.R. 520, 185 A.L.R. 1305, 82 A.L.R.2d 
899. 
62 C.J.S. Municipal Corporations § 265, 


3-48-2. Authority to regulate refuse. 


A municipality may, by ordinance: 
A. acquire and maintain refuse disposal areas or plants within or without the municipal 
boundary; 
enforce a general system of refuse collection and disposal; 
prohibit the deposit of refuse on either public or private property; 
compel the taking of refuse to designated places; 
specify the kind, size and material of a refuse receptacle; 
provide for the destruction of refuse or its use for a beneficial purpose; and 
require any person owning or controlling any occupied real property to: 
(1) provide and maintain suitable refuse receptacles; 
(2) deposit all refuse in the receptacles; and 
(3) place a receptacle in a place convenient for removal. 


Qn 


History: 1953 Comp., § 14-49-2, enacted by Laws Exclusivity of right within municipality's power. 
1965, ch. 300. — The right of the municipality to the exclusive right of 
Cross references. — For powers of removal of munici- collection and disposal of garbage has been upheld as a 
pality regarding dangerous buildings or debris, see 3-18-5 proper exercise of the municipality's police or other pow- 
NMSA 1978, ers. City of Hobbs v. Chesport, Ltd., 1966-NMSC-158, 76 
For eminent domain power for acquisition of garbage N.M. 609, 417 P.2d 210. 
and refuse disposal areas and plants, see 3-18-10 NMSA Federal antitrust law. — The city of Albuquerque's 
1978, monopolization of refuse collection and disposal is valid 
For regulation and prohibition of industrial nuisances under state law and protected by the state action exemp- 
and nauseous locations, see 3-18-13 NMSA 1978 et seq. tion to the federal antitrust law. Seay Bros. v. City of Albu- 
For unlawful disposal of refuse, see 30-8-4 NMSA 1978. querque, 601 F. Supp. 1518 (D.N.M. sent 
There is no inconsistency or conflict between 74- 
ANNOTATIONS 1-8A(3) NMSA 1978 and this section. The former gives 
Authorization for system of garbage collection the board statewide responsibility for environmental 
and disposal, — This section authorizes municipalities management and protection, making the promulgation of 
to provide for the enforcement of a general system of gar- regulations and standards by the board in the areas of liq- 


bage collection and disposal. City of Hobbs v. Chesport uid waste and solid waste sanitation and refuse disposal 
Ltd., 1966-NMSC-158, 76 NM. 609, 417 P.2d 210. : mandatory. The latter merely gives municipalities the op- 


Ordinance providing for garbage collection and tion or discretion to enact ordinances governing the collec- 


: . tion and disposal of refuse. New Mexico Mun. League, Inc, 
Peace AMEE Ieee Nugieos eee Ors \ "New Mexico Envtl. Imp. Bd., 1975-NMCA-083, 88 N.M. 
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201, 539 P.2d 221 (Ct. App.), cert. denied, 88 N.M, 318, 540 
P.2d 248. 

Law reviews. — For article, "Rights of New Mexico 
Municipalities Regarding the Siting and Operation of Pri- 
vately Owned Landfills", see 121 N.M.L. Rev. 149 (1990). 


Am, Jur, 2d, A.L.R. and C.J.S. references. — Mu- 
nicipal dump; liability of municipality for injury sustained 
on, 63 A.L.R. 332, 156 A.L.R. 714. 


3-48-3. Refuse; authority to collect and dispose; fee. 


A, Amunicipality.may, by ordinance, provide for the collection Bad disposals of refuse by: 
(1) the municipality; 
(2) contract; or 
(8) any other manner deemed suitable by the municipality. 

B. A municipality may appoint or contract with a refuse collector and prescribe the duties and 
compensation of a refuse collector. 

C. A municipality may require each person owning or sumtin Wisi real property to pay a rea- 
sonable fee for the collection and disposal of refuse and shall determine if the municipality or 
the refuse collector shall collect the fee for the collection and disposal of refuse. The refuse.col- 
lection fee shall only be charged against real property that is occupied or has been previously 
occupied. 

D. A municipality providing for the collection of refuse may require any person owning or con- 
trolling real property to pay the refuse collection fee whether or not the refuse collection service is 
used by the person owning or controlling real property. 

E. A municipality providing for the collection and disposal of yard waste may require any per- 


son owning or controlling real property to pay a yard waste collection and disposal fee. 


History: 1953 Comp., § 14-49-38, enacted by Laws 
1965, ch. 300; 2003, ch. 230, § 2, 

The 2003 amendment, effective June 20, 20038, de- 
leted "impose a" in the section heading; inserted "refuse 
collection" preceding "fee shall only" in Subsection C; and 
added Subsection E. 


ANNOTATIONS 


No deprivation of property without due process. 
— Property owner was not deprived of his property with- 
out due process by being required to pay the assessments. 
He received benefits in the collection and disposal of gar- 
bage from other premises in the community. The problem 
involved being a health problem, its solution bound de- 
fendant as well as other members of the community. City 
of Hobbs v. Chesport, Ltd., 1966-NMSC-158, 76 N.M. 609, 
417 P.2d 210. 


Collection of fee. — The section does not make col- 
lection of the garbage assessment dependent on the ac- 
tual removal of garbage from the premises. The sum is to 


' be collected from every person. City of Hobbs v. Chesport, 


Ltd., 1966-NMSC-158, 76 N,M. 609, 417 P.2d 210. 

Purpose of garbage fee, — The sum to be collected 
under this section is to "defray the expenses of such gar- 
bage collection and disposal." City of Hobbs v. Chesport, 
Ltd., 1966-NMSC-158, 76 N.M. 609, 417 P.2d 210 (decided 
under prior law). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Gar- 
bage or rubbish, liability for act of employee engaged in 
removing, 14 ALR. 1478, 32 A.L.R. 988, 52 A.L.R. 187) 60 
A.L.R. 101, 156 A.L.R. 692, 714. 


3-48-4. Refuse; failure to place in proper container or use refuse: 
_ collection service; failure to pay charge; assessment. | 


A. A municipality may remove refuse from real property and make a charge against the ea! 
property specially benefited by the removal of the refuse, if: 
(1) any person owning or controlling real property allows, refuse to be deposited upon his 
property other than in the proper receptacle and fails to remove the refuse or to place the refuse 
in the proper receptacle within forty-eight hours after the refuse is deposited on the real prop- 


erty; or 


(2) .the owner owning or controlling real property refuses to use the refuse collection ser- 


vice provided by the: municipality: 


B. If any person, owning or controlling the real property, fails or refuses to pay: 
(1). the charge imposed for the collection and disposal of refuse; or 
(2) the charge made against the real property specially benefited by the removal of refuse, 
the municipality may make an assessment against the real property. 
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History: 1953 Comp., § 14-49-4, enacted by Laws collection and disposal, City of Hobbs v. Chesport, Ltd., 
1965, ch. 300. ‘ 1966-NMSC-158, 76 N.M. 609, 417 P.2d 210, 
Conditions for assessment against property. — 


‘ANNOTATIONS This section provides two ‘circumstances under which an 
Conditions for assessment. — Assessments are per- |: #8Se8sment can’ be made against property: (1) where a 
mitted in two situations: (1) upon the failure to pay the person owning or controlling the property shall fail or re- 
amount provided by ordinance for the removal of the gar- fuse to pay the amount required to be paid for the removal 
bage, and (2) when garbage is not placed in proper recep- of garbage, and (2) where garbage is left or deposited on 
tacles within 48 hours after it is thrown, left or deposited premises, and such person refuses to remove the same 
on the premises and the municipality performs a special within 48 hours after it has,been left on the premises. If 
clean-up or pick-up service.: City. of Hobbs vu, Chesport, either of these events occur, an assessment can be made 
Ltd., 1966-NMSC-158, 76 N.M. 609, 417 P.2d 210, against the property which eventually will mature into a 
Cost of removal. — While this section refers to the lien against such property. 1955-56 Op. Att'y Gen. No.'56- 
cost of removal, this means the expenses of garbage 6421 (issued under prior law). 


3-48-5. Refuse; assessment roll; publication of notice of hearing. 


A. To collect the assessment authorized ‘in Section 3-48-4 NMSA 1978, the governing body 

shall have prepared an assessment roll. The assessment roll shall list, in columns: 

(1) the name of the owner, if known, of the parcel of real estate being assessed; 

(2) .a description of the parcel of real estate being assessed; 

(3) the amount assessed against each parcel of real estate; and 

(4) describe, in general terms, the removal and what was removed from the real estate be- 
ing assessed. 

B. The municipal clerk shall publish a notice stating that the assessment ‘tt for daliiguant 
refuse collection charges due the municipality is on file in the office of the municipal clerk and the 
time and place when the governing body will hear appeals or protests by any person aggrieved by 
the assessment: The’ notice shall be published once not less than ten nor more than twenty days 
before the day of the protest hearing. If the address of the owner of the real property is known, a 
copy of the notice shall be mailed by certified mail, return receipt requested, to the known address 
of the owner of the real property being assessed. 

C. The provisions of this section are intended to afford an additional and not an exclusive 
method for enforcing payment of charges for refuse collection furnished by the municipality. 


History: 1953 Comp., § 14-49-5, enacted by Laws Severability clauses. — Laws 1981, ch. 92; § 2, pro- 
1965, ch. 300; 1967, ch. 146, § 9; 1981, ch. 92, § I. vided for the severability of the act if any part or applica- 
Cross references, — For assessment of fees for county tion thereof is held invalid. 


refuse collection, see 4-56-3 NMSA 1978. 


3-48-6. Refuse; protest meeting; confirmation; finality. : 


A. At the protest hearing authorized in Section 3-48-5 NMSA 1978, any interested person may 
poe to the governing body the: 
(1) . regularity of the proceedings; 
(2) amount assessed against the real estate; or 
(3), correctness of the amount of the assessment. 
B. The governing body shall: 
(1) determine the regularity of the proceedings; 
(2) correct any errors found in the assessment; and 
(3) by resolution, confirm the proceedings and the assessments. The proceedings and as- 
sessments so confirmed shall be deemed to be the final determination as to the regularity, validity 
and correctness of the assessment. 


History: 1953 Comp., § 14-49-6, enacted by Laws 
1965, ch. 300. 
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3-48-7. Refuse; delinquent assessments; penalty; lien; foreclosure. 


On or before October 1, of each year, the municipal clerk shall certify to the governing body a list 
containing any delinquent assessment with penalty added for nonpayment of the assessment at the 
rate of one percent per month of any assessment confirmed by resolution as provided in Section 3- 
48-6 NMSA 1978, and describe the parcel of real estate to which the assessment is applicable. After 
the certified list is accepted by the governing body, the assessment shall be a lien, when processed, 
against the parcel of real estate and shall be processed as provided in Sections 3-36-1 to 3-36-5 
NMSA 1978. Any such lien shall be a lien superior to all other liens except general property taxes 
upon the property so ‘charged and a personal liability of the owner of the property so charged, 


History: 1953 Comp., § 14-49-7, enacted by Laws 
1965, ch. 300; 1967, ch. 146, § 10. 


ARTICLE 49 
e e 
Streets, Sidewalks and Public Grounds 
Sec. Sec. 
3-49-1. Streets; sidewalks; curbs and gutters; public 3-49-3. Street sprinkling and maintenance; assessment; 
grounds. lien for assessment. 
3-49-2. Straightening or altering streets; exchange of 3-49-4, Sidewalks; repairing; improving; constructing: 
street land for land on new route; consent 3-49-5. Streets; public grounds; water systems; sewers; 
of owner; deeds. sidewalks; assessments. 


3-49-1. Streets; sidewalks; curbs and gutters; public grounds. 


A municipality may lay out, establish, open, vacate, alter, repair, widen, extend, grade, pave or 
otherwise improve streets; including, but not necessarily limited to median and divider strips, 
parkways and boulevards; alleys, avenues, sidewalks, curbs, gutters and public grounds, and may: 

A. regulate their use and use of structures under them; 

B. prohibit and remove encroachments or obstructions on them; 

C. provide for their lighting, cleaning, beautification, landscaping and maintenance: 

D. . regulate their opening or repair; 

E. require the owner or occupant of any premise to keep the sidewalk, along the praia free 
from any snow or other obstruction; 

F. regulate and prohibit the throwing or depositing of any offensive matter on them; 

G. prohibit injury to them; i 

H. provide for and regulate crosswalks, curbs and gutters; 

I. regulate and prohibit their use for signs, signposts, awnings, ee posts, telegraph poles, 
horse troughs, posting handbills and advertisements; 

J. regulate and prohibit the exhibition or carrying of banners, placards, advertisements or 
handbills in the streets or upon the sidewalks; 

K. regulate and prohibit the flying of banners, flags or signs across the streets or from houses; 

L. regulate traffic and sales upon streets, sidewalks and public places; 

M. regulate the numbering of lots and houses; 

N. name and change the name of any street, alley, avenue or other public place; and . 

O. with the written consent of i owner, regulate nie speed and traffic conditions on oe 
property. 


History: 1953 Comp., § 14-50-1, enacted by Laws For adoption of traffic code by reference in ordinance, 
1965, ch. 300; 1967, ch. 90, § 2. see 3-17-6 NMSA 1978. 

Cross references, — For definition of "public ground", For eminent domain power for laying pris opening and 
see 3-1-2 NMSA 1978. widening streets, alleys and highways, see 3-18-10 NMSA 

For definition of "street", see 3-1-2 NMSA 1978. 1978, 

For annexation to include streets, see 3-7-18 NMSA For regulation or prohibition of nuisances, see 3-18-17 
1978. NMSA 1978. 
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For regulatory powers of municipality regarding rail- 
roads and street railroads, see 8-18-21 NMSA 1978. 

For platting of street lines by planning commission, see 
3-19-7 NMSA 1978. 

‘For streets and alleys in subdivisions, see 3-20-4 NMSA 
1978. 

For street improvement fund, see 3-34-1 NMSA 1978 et 
se 

For the Tort Claims Act, see 41-4-1 NMSA 1978 et'seq. 

For authorization to grant use on streets to railroads, see 
63-2-8 NMSA 1978. 


ANNOTATIONS 


Traffic regulations on private property. — Al- 
though the legislature has enacted legislation specifi- 
cally authorizing municipalities to regulate the speed and 
traffic conditions within the municipality, the power of a 
municipality to control such activities on private property 
is contingent or subject to the municipality first obtain- 
ing the written consent of the property owner. City of Rio 
Rancho v. Young, 1995-NMCA-002, 119 N.M. 324, 889 P.2d 
1246, cert. denied, 119 N.M. 311, 889 P.2d 1233. 

A municipality does not have the authority to enforce a 
municipal DWI ordinance on private property without the 
written consent of the property owner. City of Las Cruces 
v, Rogers, 2009-NMSC-042, 146 N.M, 790, 215 P.3d 728. 

Where a police officer followed defendant into the park- 
ing lot of a convenience store on the suspicion that defen- 

dant was intoxicated; the officer stopped defendant as de- 
fendant was preparing to leave the parking lot; defendant 
was arrested for violating a municipal DWI ordinance; the 
parking lot was private property; and the owner of the prop- 
erty had not given express written consent to the munici- 
pality to enforce the municipality's DWI ordinance within 
the property, the district court did not err in dismissing the 
DWI complaint against defendant. City of Las Cruces v. 
Rogers, 2009-NMSC-042, 146 N.M. 790, 215 P.3d 728. 

Delegation of police power. — Power to regulate 
use of streets is a delegation of the police power of the 
state government and whatever reasonably tends to make 
regulation effective is a proper exercise of that power. City 
of Roswell v. Mitchell, 1952-NMSC-027, 56 N.M, 201, 242 
P.2d 493. , 

Regulation by state transportation commission, 
— Statutory powers given to cities and towns do not give 
such municipalities absolute control over existing streets 
and proposed roads to the exclusion of the state highway 
commission [state transportation commission], Gallegos v. 
Conroy, 1934-NMSC-007, 38 N.M. 154, 29 P.2d 334, 

Control of public highways within municipality. 
— If exclusive control of all streets within the city limits 
was given to the city under this section, it was revoked 
by 67-3-12 NMSA 1978 with respect to public highways 
located within the limits of the municipality. State ex rel. 
State Hwy. Comm'n v, Ford, 1964- NMSC-037, 74 N.M. 18; 
389 P.2d 865. 

Widening state highway. — — A municipal ordinance, 
relative to widening a portion of state highway going 
through city and prohibiting parking on such portion of 
the highway, which was enacted following the execution of 
a cooperative agreement between the city and state high- 
way department was not void as a bartering away of the 
exercise of city's police power. Farnsworth v, City of Ro- 
swell, 1957-NMSC-053, 63 N.M. 195, 315 P.2d 839. 

Duty of counties. — The duty to maintain and keep 
public highways in repair is that of the respective counties 
in which the highways are located, ‘except for highways 
and streets in municipalities and state highways. Sanchez 
v, Board of Cnty. Comm'rs, 1970-NMCA-058, 81 N.M. 644, 
471 P.2d 678, cert. denied, 81 N.M. 668, 472 P.2d 382. 

Liability of municipality regarding regulat- 
ing use of streets. — Regulating the use of streets by 
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a municipality involves governmental and not corporate 
functions. There is no liability on the part of the munici- 
pality for an omission of duty in this respect, unless such 
liability is imposed by statute. Hammell v. City of Albu- 
querque,; 1958-NMSC-005, 63:'N.M. 374, 320 P.2d 384. 

Liability of municipality to keep streets and side- 
walks in safe condition. — A municipality is under a 
legal duty to keep its streets and sidewalks in a reason- 
ably safe condition for the use of the public, and for the 
negligent failure to perform this duty it is liable in tort to 
a person thereby injured. Hammell v, City of Albuquerque, 
1958-NMSC-005, 63 N.M. 374, 320 P.2d 384, 

Regulation of parking. — A city has the power 
to regulate parking, even to the extent of prohibit- 
ing it in a proper case. Farnsworth v. City of Roswell, 
1957-NMSC-053, 63 N.M: 195, 315 P.2d 839. 

A no parking regulation normally represents an -ex- 
ercise by a municipality of its police power and it is a 
reasonable regulation. Farnsworth v, City of Roswell, 
1957-NMSC-053, 63 N.M. 195, 315 P.2d 839. 

Parking meter ordinance. — Where parking meter 
ordinance was enacted primarily as a ‘traffic regulation 
and not for the revenue incidental thereto, the ordinance 
was not unconstitutional or otherwise invalid because, in- 
cidentally, the city's receipts of money was increased. City 
of Roswell v. Mitchell, 1952-NMSC-027, 56 N.M. 201, 242 
P.2d 493. 

Improvements. — City council has the power to plant 
shade trees, sprinkle the streets and erect drinking foun- 
tains, or otherwise improve the streets within its limits. 
Water Supply Co, v. City of Albuquerque, 1912- NMSC-038, 
17 N.M. 326, 128 P. 77. 

Special assessments to pay cost of curbing. — The 
authority to establish and improve the streets granted 
city councils and boards of trustees, and to provide for 
and regulate crosswalks, curbs and gutters, did not grant 
the right, either expressly or by necessary implication, 
to levy a special assessment upon abutting owners to 
pay the cost of curbing a street. Albuquerque v. Zeiger, 
1891-NMSC-014, 5 N.M. 674, 27 P. 315. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 Am. 
Jur. 2d Highways, Streets, and Bridges §§ 273 to 310, 356. 

Sickness due to condition of street, ety for, 1 A.L.R. 
355. 

"Owner," scope and import of term in statutes relating 
to change of grade of streets or highways, 2 A.L.R: 788, 95 
A.L.R. 1085. 

Surface water along natural drainage, right to hasten 
by improvement of street or highway the flow of, 5 A.L.R. 
1530, 36 A.L.R. 1463. 

Sale of goods, abutting owner's right to use street, in- 
cluding sidewalk, for, 6 A.L.R. 1314. 

Cellar or vault under highway, liability of city permit- 
ting abutting owner to maintain, for flooding thereof, 7 
A.L.R. 650, 

Lateral support, liability of municipality for injury to, in 
grading street, 7 A.L.R. 806, 38 A.L.R. 19, 44 A.L.R. 1494. 

Building materials in street, placed there under a per- 
mit authorizing the construction, alteration, repair or de- 
molishing of a building or’ its appurtenances, liability of 
municipality for injuries to children, 11 A.L.R. 1362. 

Weeds, clearing alley of, nonliability, 14 A.L.R. 1473, 32 
A.L.R. 988, 52 A.L.R./ 187, 60 A.L.R. 101, 156 A.L.R. 692, 
714. 

Trespass by independent contractor performing work 
on highway, 18 A.L.R. 863. 

Advertising matter, validity and construction of statute 
or ordinance relating to distribution of, 22 A.L.R. 1484, 


194 ALL.R. 1446: 
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Tax on automobile or its use for cost of road or street 
construction improvement or maintenance, 24 A.L.R. 937, 
68 A.L.R. 200. 
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Drowning of child in pond created by failure:to provide 
drainage in constructing highway embankment, 40 A.L.R. 
488. 

Sign or pilihoard> liability for i injuries due to fall of,.as 
affected by failure to enact or enforce ordinance, 45 A.L.R. 
803. 

Coasting in street, liability for injury incident to, 46 
A.L.R. 1434. 

Constitutionality of statute or ordinance imposing upon 
abutting owners or occupants duty in respect of care or 
condition of street or highway, 58 A.L.R. 215. 

Traffic regulations, failure of municipality to adopt, or 
to enforce, as ground of its liability for damage to property 
or person, 92 A.L.R. 1495, 161 A.L.R. 1404. 

Nursery, quarry, gravel pit, implied power of municipal- 
ity to operate for production of materials needed for car- 
rying out powers expressly conferred upon it, 104 A.L.R. 
1342, 

Coasting, effect of ordinance against on right to recover 
for injury while coasting in street, 109 A.L.R, 942. 

Sound trucks or other forms of advertising by vehicles 
in streets or highways, 121 A.L.R, 977. 

Alteration or relocation of street. or highway as discon- 
tinuance of part not included, 158 A.L.R. 543. 

Vacation or discontinuance of street.or highway, neces- 
sity for adhering to statutory procedure described for, 175 
A.L.R. 760. 

Off-street public parking facilities, 8 A.L.R.2d 373, 

Taxicab or hack stands, validity of statute, ordinance or 
regulation abolishing or forbidding granting of exclusive 
rights or franchise to, 8 A.L.R,.2d 574. 

Loudspeakers: public regulation and. prohibition of 
sound amplifiers or loudspeaker broadcasts. in, streets, 10 
A.L.R.2d 627. 

Validity and construction of regulations as to subdivi- 
sion maps or plats, 11 A.L.R.2d 524. 

Negligence of building or construction contractor as 
ground of liability upon his part for injury or damage to 
third person occurring after completion and acceptance of 
the work, 13 A.L.R.2d 191. 

Liability for injury reneling from swinging door, 16 
A.L.R.2d 1161. 

Explosion or burning of substance stored: by third 
person under municipal permit, municipal duty to keep 
street safe as basis for liability for injury or damage from, 
17 A.L.R.2d 683. 

Lighting: liability of municipal corporation for injury 
or death occurring from defects in or negligence in con- 
struction, operation, or maintenance of its electric street- 
lighting equipment, apparatus, and the like, 19 A.L.R.2d 
344, 

Cave-in or landslide, liability for injury to or death of 
child caused by, 28 A.L.R.2d 195. 

Detour around obstruction, duty of highway construc- 
tion contractor to provide, 29 A.L.R.2d 876. 

Weeds and the like, tort liability of municipality in con- 
nection with destruction of, 34 A.L.R.2d 1210. 

Grade of highway, interest on damages for change in, 36 
A.L.R.2d 337. 

Liability for injury to or death of child caused by burn- 
ing from hot ashes, cinders, or other hot waste material, 
42 A.L.R.2d 930. 

Barriers for protection of adult pedestrians who may 
unintentionally deviate from street or highway into 


marginal or external hazards, duty and liability of mu- 
nicipality as regards, 44 A.L.R.2d 633. 

Construction or improvement work, liability of munici- 
pality for failure to erect warnings to traffic against enter- 
ing or using street which is partially barred or obstructed 
by, 52 A.L.R.2d 689, 

Billboards and outdoor advertising, municipal power as 
to, 58 A.L.R.2d 1314. 

Paint or oil deliberately placed upon surface of street, 
liability of municipal corporation to person injured in fall 
because of slippery substance such as, 81 A.L.R.2d 1194, 

Snow and ice, statute or ordinance requiring abutting 
owner or occupant to remove from sidewalk as affecting 
liability for injuries, 82 A.L.R.2d 998. 

Traffic rules, street or highway intersection within, 7 
A.L.R.3d 1204. 

Sale of merchandise on streets, authorization, prohibi- 
tion, or regulation by municipality of, 14 A.L.R.3d 896. 

Power of municipal corporation to limit exclusive use 
of designated lanes or streets to buses and taxicabs, 43 
A.L.R.3d 1394, 

Estoppel of municipality as to ‘encroachments upon 
public streets, 44 A.L.R.3d 257, 

Design: liability of governmental entity or public officer 
for personal injury or damages arising out of vehicular ac- 
cident due to negligent. or defective design of highway, 45 
A.L.R.3d 875, 58 A.L.R.4th 559. 

Widening of city street as local improvement justifying 
special assessment of adjacent property, 46 A.L.R.3d 127. 

Advertising structures: validity and construction of 
state or local regulation prohibiting the erection or main- 
tenance of advertising structures within a specified dis- 
tance of street or highway, 81 A.L.R.3d 564. 

Private improvement of land dedicated but not used as 
street as estopping public rights, 36 A.L.R.4th 625. 

Liability of governmental entity for damage to motor 
vehicle or injury to person riding therein resulting from 
collision between vehicle and domestic animal at large in 
street or highway, 52 A.L.R.4th 1200. 

Construction and effect of "changed conditions" clause 
in public works or construction contract with state or its 
subdivision, 56 A.L.R.4th 1042, 

Governmental tort liability for injury to roller skater 
allegedly caused by sidewalk or street defects, 58 
A.L.R.4th 1197. 

Legal aspects of speed bumps, 60 A.L.R.4th 1249. 

Highway contractor's liability to highway user for high- 
way surface defects, 62 A.L.R.4th 1067, 

Liability for diversion of surface water by raising sur- 
face level of land, 88 A.L.R.4th 891. 

Governmental tort liability for detour accidents, 1 
A.L.R.5th 163. 

Applicability, to operation of motor vehicle on private 
property, of legislation making drunken driving a criminal 
offense, 52 A.L.R. 5th 655. 

Liability of owner, operator, or other parties, for per- 
sonal injuries allegedly resulting from snow or ice on 
premises of parking lot, 74 A.L.R.5th 49. | 

Modern status of rules regarding tort liability of build- 
ing or construction contractor for injury or damage to 
third person occurring after completion and acceptance of 
work; "foreseeability" or "modern" rule, 75 A.L.R.5th 413, 

63 O38. Municipal Corporations §§ 1042 to 1048, 1057; 
64 C.J.S. Municipal Corporations § 1653 et seq. 


3-49-2. Straightening or altering streets; exchange of street land for 
land on new route; consent of owner; deeds. 


Whenever it is necessary to straighten or alter any street to facilitate traffic, the governing body 


may: 
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A. with the consent of the owner, piss ie the land on which the street lies for any land 
owned and held:in fee simple; 
) B. convert the land received from the owner in fee simple toa street: and 
C. execute a deed to the land on which the street lies to the owner who has exchanged his 
land with the municipality for the land on which the street lies. 


History: 1953 Comp., § 14-50-2, enacted by Laws 
1965, ch. 300. 


3-49-3. Street sprinkling and maintenance; assessment; lien for 
assessment. 


A.’ Whenever the governing body determines that the streets shall be watered or maintained 
in whole or in part at the expense of the owner of any property which abuts upon the streets, the 
governing body shall determine: 

(1). the expense of watering or maintaining the streets; 

(2) the proportion of the expense to be borne by the owner of property which abuts upon 
the streets; 

(3) the charge to be Beeeeeed against each lineal foot of frontage of the abutting property; 
and 

(4) assess, meaning to its frontage, each tract or parcel of abutting property its propor- 
tionate share of the expense of watering or maintaining the streets. 

/B. ‘The assessment for the expense of watering or maintaining the streets shall be collected as 
authorized in Section 3-23-1 NMSA 1978, and:shall be a lien against the tract or parcel of property 
abutting the street and the lien shall be enforced as provided in Sections 3-36-1 through 3-36-5 
NMSA 1978. 

C. As used in this section the term "streets" shall include both improved and unimproved 
streets, alleys, parkways, boulevards, thoroughfares, and median and pe strips, or any combi- 
nation of the foregoing. 


History: 1953 Comp., § 14-50-83, enacted by: Laws: 


1965, ch. 300; 1967, ch. 90, § 3. 
ANNOTATIONS 


Basis for assessment. — Property owner is to be as- 
sessed on how much property he owns that abuts on the 
street; he is not to pay a flat fee. 1967 Op, Att'y Gen. 
No. 67-10, 

Assessment against school district. — There is no 
authority for the municipality to make an assessment 
against a school district to pay the cost of watering or 
maintaining the streets. This does not mean that a school 
district which has benefited from street sprinkling and 


maintenance may not budget and pay for such services 
when they are rendered by a municipality pursuant to 
this section, 1970 Op. Att'y Gen. No. 70-03, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 40 Am. 
Jur. 2d Highways, Streets and Bridges § 87; 70A Am. Jur. 
2d Special or Local Assessments § 43. 

Liability for act of employee engaged in sprinkling or 
cleaning streets, 14 A.L.R. 1473, 32 A.L.R. 988, 52 A.L.R. 
187,60 A.L.R. 101, 156 A.L.R. 692, 714. 

Liability for injury or damage due to sprinkling of 
street, 51 A.L.R. 575, 156 A.L.R. 692. 

63 C.J.S, Municipal Corporations § 1307. 


3-49-4, Sidewalks; repairing; improving; constructing. 


A. Ifthe governing body determines that it is necessary to repair, improve or construct a side- 


walk fronting an individual tract or parcel of land, the governing body shall adopt a resolution 
requiring that a sidewalk be repaired, improved or constructed in conformity with the existing 
sidewalk standards adopted by the municipality. 

B. A copy of the resolution shall be served by certified mail at his last known address on the 
owner or agent in charge of the tract or parcel of land which is contiguous to the sidewalk. If the 
owner, as shown by the real estate records of the county clerk or agent in charge of the building, 
structure or premise cannot be served as provided in this subsection, a copy of the resolution shall 
be posted on the building, structure or tract or parcel of land which is contiguous to the sidewalk 
and a copy of the resolution shall be published one time. 
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C. Within fifteen days of the receipt of a copy of the resolution or of the posting and publishing 
of a copy of the resolution, the owner or agent in charge of the building, structure or premise shall 
commence repairing, improving or constructing a sidewalk, or file a written objection with the mu- 
nicipal clerk asking for a hearing before the governing body of the municipality. » 

D. Ifa written objection is filed as required in this section, the governing body shall: 

(1) fix a date for a hearing on its resolution and the objection; 
(2) consider all evidence for and against the sidewalk resolution at the hearing; and 
(3) determine if its resolution should be enforced or rescinded. 
EK. Any person aggrieved by the determination of the governing body may appeal to the district 
court by: ¢ 
(1) giving notice of appeal to the governing body? within five days after the datarn eeen 
made by the governing body; and 
(2) . filing a petition in the district court within twenty days after the determination made 
by the governing body. The district court shall hear the matter de novo pad enter Jndemeaht in.ac- 
cordance with its findings. 

F. Ifthe owner or agent in charge of the tract or parcel of land which is contiguous to the side- 
walk fails to commence repairing, improving or constructing the sidewalk: 

(1) within fifteen days of being served a copy of the resolution or of the posting and pub- 
lishing of the resolution if no written objection is filed; . 

(2) within five days of the determination by the governing body that the resolution shall 
be enforced if no appeal is taken; or 

(3) after the district court enters sasissaent sustaining the detaneaiciien of the governing 
body, the municipality may repair, improve or construct the sidewalk at the cost and.expense of 
the owner. The reasonable cost of the repair, improvement or construction shall constitute a lien 
against the tract or parcel of land which is contiguous to the sidewalk. The lien shall be foreclosed 
in the manner provided in Sections 3-36-1 through 3-36-5 NMSA 1978. 

G. If, within twenty days of the receipt of the final order, the owner of the tract or parcelof land 
which is contiguous to the sidewalk fails to repair, improve or reconstruct the sidewalk as required in 
the notice, the owner of the tract or parcel of land contiguous to the sidewalk is liable for any injury 
received by any person which injury is proximately caused by the negligence of such owner pertaining 
to such faulty repair, construction or maintenance of the sidewalk and the municipality is not liable. 


History: 1953 Comp., § 14-50-4, enacted by Laws 
1967, ch. 240, § 1. 

Repeals and reenactments, — Laws 1967, ch, 240, 
§ 1, repealed 14-50-4, 1953 Comp., relating to repairing, 
improving and constructing sidewalks, and enacted the 
above section. 

Cross references. — For procedures governing ad- 
ministrative appeals to the district court, see Rule 1-074 
NMRA 

For scope of review of the district court, see Zamora v. 
Vill. of Ruidoso Downs, 1995-NMSC-072, 120 N.M. 778, 
907 P.2d 182. 


ANNOTATIONS ., 


Am, Jur, 2d, A.L.R. and C.J.S. Katerenbedl — Barth 
or mud: liability of municipal corporation to:pedestrian for 
slippery condition of sidewalk caused by deposits of earth 
or mud thereon, 16 A.L.R.2d 1290. 

Liability for injury on parking or strip between side- 
walk and curb, 19 A.L.R.2d 1058, 98 A.L.R.8d 439. 


3-49-5 
assessments. . 


Snow and ice on sidewalk, municipal liability for inju- 
ries from, 39 A.L.R.2d 782. 

Concurring conditions: liability of municipality for in- 
jury resulting from slippery condition of walk concurring 
with defects therein, 41 A.L.R.2d 739. 

Rope or clothesline across sidewalk, municipal liability 
for injury or death from collision with, 75 A.L.R.2d 565. 

Deliberate act: liability of municipal corporation to per- 
son injured in fall because of slippery substance such as 
paint or oil deliberately placed on surface of street or side- 
walk, 81 A.L.R.2d 1194. 

Bicycle, tricycle, or similar vehicle, liability of munici- 
pality for injury or death from defects or obstructions in 
sidewalk to one riding thereon, 88 A.L:R.2d 1423,. 

Liability, in motor vehicle-related cases, of govern- 
mental entity for injury.or death resulting from defect 
or obstruction on roadside parkway or parking strip, 98 
A.L.R.3d 439. 

63.C.J.S. Municipal Corporations, § 1048. 


. Streets; public grounds; water systems; sewers; sidewalks; 


A. For the purpose of Sections 3-49-1 and 3-53-1 NMSA 1978, a municipality may: 
(1) open, construct, repair, keep in order and maintain water mains, laterals, reservoirs, 


standpipes, sewers and drains; and 
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(2) assess and collect as other assessments and collections are made the amount necessary 
to cover the cost of such work. 
B. The assessment against the lot or land along or through which the street, alley, sidewalk or 
public ground runs shall be made in such portion as is just and equitable according to the benefits 
accruing to the lot or land and to its value. 


History: 1953 Comp., § 14-50-5, enacted by Laws 
1965, ch. 300. 


mains, laterals, reservoirs, standpipes, sewers and drains, 
see 3-18-25 NMSA 1978, 


Cross references. — For power of municipality to For water facilities, see 3-27-1 NMSA 1978 et seq. 
open, construct, repair, keep in order and maintain water ;, 
Municipal Parking. 
ec Sec 


. Municipal Parking Law; short title. 3-50-12. Form and sale of bonds. 

. Finding’ and declaration of necessity. 3-50-13. Provisions of bonds and trust indentures. 

. Definitions. 3-50-14. Construction of bond provisions, 

.. Creation of parking authorities, 3-50-15,. Examination of bond isste by attorney general. 

. Powers of city. 3-50-16. Remedies of an obligee. 

. Interested officers and employees. 3-50-17.. Additional remedies conferrable to an obligee. 

. Planning, zoning and building laws. 3-50-18, Bonds; exemption from taxation. 

. Lease of parking facilities; bids. 8-50-19. Aid from federal government. 
3-5 
3-5 
3-5 


Power to issue bonds. -50-20. Contracts; leases; increase of revenue. 
10; Liability on bonds. -50-21. Validity of law. 
-11, ‘Types of bonds; sources from which payable. -50-22. Law controlling, 


ANAAAAANAAA 
SPSeSeeeeeeePeeo 
Pre OONOOPONH 


3-50-1. Municipal Parking Law; short title. 
Sections 3-50-1 through 3-50-22 NMSA 1978, may be cited as the "Municipal Parking Law." 


History: 1953 Comp., § 14-51-1, enacted by Laws 
1965, ch. 300. 

Cross references. — For improvement district for con- 
struction of parking facilities, see 3-33-4, 3-33-5 NMSA 
1978. 

For the Greater Municipality Parking Law, see 3-51-1 
NMSA 1978 et seq. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.Jd.S. references. —t TA Am, 
Jur, 2d Automobiles and Highway Traffic §§ 271 to 284; 56 


Am. Jur. 2d Municipal Corporations, Counties, and Other 
Political Subdivisions §§ 214, 442, 

Off-street public parking facilities, municipal establish- 
ment or operation of, 8 A.L.R.2d 373. 

Regulation and licensing of privately owned parking 
places, 29 A.L.R.2d 856, 

Parking facility proprietor's liability for criminal attack 
on patron, 49 A.L.R.4th 1257. 

60 C.J.S. Motor Vehicles § 28. 


3-50-2, Finding and declaration of necessity. 


It is hereby declared: 


A. that there exists in cities in the state of NeW Mexico serious conditions of congestion of 
street traffic, preventing free circulation of traffic, obstructing access to and use of both public and 
private property, increasing traffic hazards, impeding rapid and effective fighting of fires and the 
disposition of police forces and endangering the public peace, health and safety; 

B, that this condition is.caused in substantial part by insufficiency of space or accommodations 
for the parking of motor vehicles off the public streets; 

C. that the installation of parking meters and the establishment of additional parking facili- 
ties, together with all undertakings incidental or advantageous thereto for the improvement of 
traffic control and regulation, are public uses and purposes for which public money may be spent 


and private property acquired; 


D, that it is in the public interest that work on projects for such purposes be enaneneed as 
soon as possible in order to relieve traffic congestion; and the necessity in the public interest for 
the provisions hereinafter enacted, is hereby declared as a matter of legislative determination. 
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History: 1953 Comp., § 14-51-2, enacted by Laws 
1965, ch. 300. 


3-50-3. Definitions. | ej 


As used in the Municipal Parking Law: 

A. "city" means any municipality having a population of five thousand or more. dase city" 
means the particular city for which a particular authority is created; 

B. "authority" or "parking authority" means any agent or agency of a city created pursuant to 
the Municipal Patcne Law; 

C. "governing body" means, in the case of a city, that body in which the legislative powers of the 
city are vested; 

D. "bonds" means any obligation issued by.a city pursuant to the Municipal Parking Law; 

E. "obligee" includes any bondholder, trustee or trustees for any bondholders, or lessor demis- 
ing to the authority or city property used in connection with a parking facility or any assignee or 
assignees of such lessor's interest, or any part thereof, and the state or the United States or any 
agency of either, when a party to any contract with an authority or city by which aid or a loan is 
given or made to the city; 

F. "project" means any acquisition, improvement, construction or undertaking of any kind au- 
thorized in the Municipal Parking Law; 

G. "ordinance" means ordinance or resolution which may be passed, adopted or entered into by 
the governing body of a city; 

H. "parking facilities" means any space on the streets or off the streets used for the purpose of 
parking motor vehicles, and includes buildings erected above or below the land when used for the 
purpose of increasing accommodations for parking motor vehicles; 

I. "federal government" includes the United States of America or any agency or instrumental- 
ity, corporate or otherwise, of the United States of America; and 

J. "real property" includes all lands, including improvements and fixtures thereon, and prop- 
erty of any nature appurtenant thereto, or used in connection therewith, and every estate, interest 
and right, legal or equitable, therein, including terms for years. 


History: 1953 Comp., § 14-51-3, enacted by Laws 
1965, ch. 300. : 


3-50-4. Creation of parking authorities. 


Every city, in addition to other powers conferred by the Municipal Parking Law, shall have power 
and may by proper ordinance of its governing body: 

A. create as an agent of the city, an authority to be known as the "parking authority" of the 
city; 

B. delegate to said authority any or all of the powers conferred on the city by the Municipal 
Parking Law, except the power to issue bonds and purchase real property; and 

C. . prescribe the number of members of said authority, the term of office of said sabe: their 
appointment and removal and the powers, rights and duties which they shall have and exercise, 
Said ordinance shall provide that the authority shall file with the governing body of the city, a 
detailed report of all its transactions, including a statement of all revenues and expenditures at 
quarterly, semiannual or annual intervals as the governing body may prescribe. ) 


History: 1953 Comp., § 14-51-4, enacted by Laws 
1965, ch. 300. 


3-50-5. Powers of city. 


Every city, in addition to rei powers conferred by the Muniaipg! Parking Law, shall i aue 
power, and it is hereby authorized: 
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A. to purchase and install, maintain, regulate, operate and manage parking meters and park- 
ing spaces upon the streets of said city; 

B. to purchase, acquire, lease, rent, construct, reconstruct, improve, alter, repair, maintain, oper- 
ate and manage parking facilities for the parking of motor vehicles off the public streets together 
with public rights-of-way necessary or convenient therefor, including the leasing of the operation 
thereof, and including the leasing of a portion of the space at any such parking facility to private 
operators for commercial purposes, suchas gasoline sérvice stations, which are directly related to 
the operation of such parking facility when in the judgment of the governing body it is convenient or 
necessary to permit such leasing in order to ‘utilize the balance of the property as a parking facility; 

C.. to purchase, acquire by gift, grant, bequest’ or devise or otherwise, any real or personal 
property or any interest therein, together with the improvements nantes to be used as parking 
facilities or incident thereto; 

D. to insure or provide for the insurance of any parking facility established by the city against 
such risks and hazards as the city may deem advisable; 

E. to arrange or contract for the furnishing by any person or agency, public or private, of ser- 
vices, privileges, works or facilities for, or in connection with, a parking facility project; 

F. to acquire by the exercise of the power of eminent domain any real property which it deems 
necessary for its purposes under the Municipal Parking Law after the adoption by it of a resolution 
declaring that its acquisition is necessary for such purposes. This power shall be exercised in the 
manner provided by any applicable statutory provisions and laws of the state of*New Mexico and 
acts amendatory thereof or supplementary thereto. Title to property so acquired shall be taken in 
the name of the city; provided, however, that no existing parking facility shall be acquired by the 
exercise of the power of eminent domain unless the project to be furnished or constructed by the 
city will encompass a parking facility not less than three times the area of the existing parking 
facility and unless the owner or lessor of the existing parking facility shall refuse to furnish or 
construct a parking facility not less than three times its present area; 

G. to sell, lease, exchange, transfer, assign or otherwise dispose of any real or personal prop- 
erty, or any interest therein acquired for the purpose of the Municipal Parking Law; 

H. to do any act in order to furnish motor vehicle parking space and to establish parking facili- 
ties for motor vehicles parked within the city and to handle and care for any such she pthas parked 
within any parking space owned, controlled or operated by the city; 

I. to receive, control, invest, order the expenditure of, any and all moneys and finds pertaining 
to parking facilities and parking meters, or related properties; 

J. to exercise all or any part or combination of the powers herein granted; and 

K. todo and perform any and all other acts and things necessary, convenient, desirable or ap- 
propriate to carry out the provisions of the Municipal Parking Law. 


History: 1953 Comp., § 14-51-5, enacted by Laws Installation or operation of parking meters as within 
1965, ch. 300. governmental immunity from tort liability, 33 A.L.R.2d 
Cross references. — For condemnation proceedings, 761, 
see 42A-1-1 NMSA 1978 et seq. Permissible use of funds from ue meters, 83 
A.L.R.2d 625. 
ANNOTATIONS Pledging .parking-meter revenues as unlawful relin- 
Am, Jur, 2d, A.L.R. and C.J.S. ay Rae TOE =~ JAsAm. quishment of governmental power, 83 A.L.R.2d 649. 


Jur. 2d Automobiles and Highway Traffic § 281. 


3-50-6. Interested officers and employees. 


It is declared to be against public policy for any officer or employee of a city to acquire any inter- 
est direct or indirect in any parking facilities or related properties or any commercial enterprise 
connected or incidental thereto, or to have any interest direct or indirect in any contract or pro- 
posed contract related to or affecting parking facilities, unless said officer or employee shall first 
disclose the same in writing to the governing body of the city. Such disclosures shall be entered 
upon the minutes of the governing body of the city. Upon such disclosure, such officer or employee 
shall not participate in any, action by the city affecting such property or contract. The failure so to 
disclose such interest shall constitute misconduct in office, and the governing body may take such 
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action with reference to any such contract or interest.as it may deem advisable. Any such contract 
or interest shall be void at the election of the governing body. 


History: 1958 Comp., § 14-51-6, enacted by Laws 
1965, ch. 300. 


3-50-7. Planning, zoning and building laws. 


All parking facilities of the city shall be subject to planning, zoning, sanitary and building laws, 
ordinances and regulations applicable to the locality in which the parking facility is situated. 


History: 1953 Comp., § 14-51-7, enacted by Laws 
1965, ch. 300. ; 


3-50-8. Lease of parking facilities; bids. 


If a city desires to lease any project acquired by it under the provisions of the Municipal Parking 
Law, it shall do so by publication of notice and award to the highest responsible bidder. The govern- 
ing body shall by. ordinance prescribe the method of giving notice inviting bids. The notice shall 
distinctly and specifically describe the project and the facilities in connection therewith which are 
to be leased, the period.of time for which the project is to be leased and the minimum rental to be 
paid under the lease. The governing body may reject any and all bids presented, and readvertise. 


History: 1953 Comp., § 14-51-8, enacted by Laws 
1965, ch. 300. , 


3-50-9. Power to —? bonds. 


A city shall have power to issue bonds from time. to time in its discretion to finance in whole or 

in part the cost of the preparation, acquisition, purchase, lease, construction, reconstruction, im- 

provement, alteration, extension.or repair of any project hereunder and including the acquisition, 

installation and-maintenance of parking meters. A city shall also have the power to issue refund- 
‘ing bonds for the purpose of paying or retiring bonds previously issued. by it hereunder. 


History: 1953 Comp., § 14-51-9, enacted by Laws ) ANNOTATIONS 


1965, ch. 300. 
- Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 
C.J.S. Municipal Corporations § 1902 et seq. 


3-50-10. Liability on bonds. 


Neither the governing body of a city nor any person executing the bonds shall be liable person- 
ally on any bonds by reason of the issuance thereof hereunder. The bonds issued under the provi- 
sions of the Municipal Parking Law shall be payable solely from the sources provided in Section 3- 
50-11 NMSA 1978. Such bonds shall not be a debt, liability or general obligation of the city issuing 
them, and they shall so state on their face. The bonds shall not constitute a debt or indebtedness 
within the meaning of any constitutional, statutory or charter debt limitation:or restriction. 


History: 1953 Comp., § 14-51-10, enacted by Laws 
1965, ch. 300. 


3-50-11. Types of bonds; sources from which payable. 


In order to carry out the purposes of the Municipal Parking Law, a city may issue upon proper 
resolution, such types of bonds as it may determine, including bonds on which the principal and 
interest are payable: 
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A. from the income and revenues of the projects financed with the proceeds of such bonds; or 

B. from such income and revenues, together with financial assistance from the state or federal 
government in aid of such projects; or 

C. from the income and revenues of certain designated parking facilities whether or not they 
were financed in whole or in part with the proceeds of such bonds; or 

D. from any contributions, grants or other financial assistance from the state or federal gov- 
ernment or from any other source; or . 

EK. from parking meter revenues of the city which may be appropriated by the governing body 
of the city; or 

F. by any combination of these methods. Any such bonds may be additionally secured by a 
pledge of any parking meter revenues. The governing body of a city may pledge or allocate such 
parking meter revenues or special taxes for periods of years for the financing or operation of any 
project authorized by the Municipal Parking Law and the payment of principal and interest on all 
or any type of bond issued and outstanding pursuant to the Municipal Parking Law, until all of 
such bonds have been fully paid. 


History: 1953 Comp., § 14-51-11, enacted by Laws 
1965, ch. 300. . 


3-50-12. Form and sale of bonds. 


Bonds of a city issued hereunder, shall be authorized by its resolution and may be issued in any 
one or more series and shall bear such date or dates, mature at such time or times, bear interest 
at such rate or rates, not exceeding six percent per annum, be in such denomination or denomina- 
tions, be in such form, either coupon or registered, carry such conversion or registration privileges, 
have such rank or priority, be executed in such manner, be payable in such medium of payment, at 
such place or places, and be subject to such terms of redemption, with or without premium, as such 
resolution, its trust indenture, or the bonds so issued may provide. 

The bonds shall be sold for cash at not less than par at either public or private sale. 

In case any of the officers of the city whose signatures appear on any bonds or coupons shall 
cease to be such officers before the delivery of such bonds, such signatures shall nevertheless be 
valid and sufficient for all purposes, the same as if such officers had remained in office until such 
delivery. Any provision of any law to the contrary notwithstanding any bonds issued pursuant to 
the Municipal Parking Law shall be fully negotiable. 

In any suit, action or proceedings involving the validity or Snferced bility of any bond of a city 
or the security therefor, any such bond reciting in substance that it has been issued by the city 
to aid:in financing a parking facility project to provide additional facilities for parking motor 
vehicles off the public streets shall be conclusively presumed to have been issued for a parking 
facility project of such character, and said project shall be conclusively deemed to have been 
planned, located and constructed in accordance with the purposes and provisions of the Munici- 
pal Parking Law. 


History: 1953 Comp., § 14-51-12, enacted by Laws 
1965, ch. 300. 


3-50-13. Provisions of bonds and trust indentares: 


In connection with the issuance of bonds pursuant to the Municipal Parking Law or in the in- 
curring of obligations under leases made pursuant to the Municipal Parking Law, and in order to 
secure the payment of such bonds or obligations, a city in addition to its other powers, shall have 
power: 

A. to pledge all or any part of the gross or net rents, fees or revenues of a parking facility proj- 
ect, financed with the proceeds of such bonds, to which its rights then exist or may thereafter come 
into existence; 
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B, to covenant against pledging all or any part of the rents; fees and revenues, or against per- 
mitting or suffering any lien on such revenues or property; to covenant with respect to limitations 
on its right to sell, lease or otherwise dispose of any parking facility project or any part thereof; 
and to covenant as to what other or additional debts or obligations may be incurred by it;. 

C. to covenant as to the bonds to be issued and as to the issuance of such bonds in escrow or 
otherwise, and as to the use and disposition of the proceeds thereof; to provide for the replacement 
of lost, destroyed or mutilated bonds; to covenant against extending the time for the payment of its 
bonds or interest thereon; and to redeem the bonds, and to covenant for their redemption and'to ~ 
provide the terms and conditions thereof; 

D. ‘to covenant:as to the rents and fees to be charged in the operation of a parking facility 
project: or projects, the amount to be raised each year or other period of time by rents, fees and 
other revenues, and as to the use and disposition to be made thereof; to create or to authorize the 
creation of special funds for moneys held for construction or operating costs, debt‘service, reserves 
or other purposes, and to covenant as to the use and disposition of the moneys held in such funds; 

E. to covenant and agree on its part as it deems necessary and advisable for the better security 
of the bonds issued thereunder including a pledge of the project; 

F. to prescribe the procedure, if any, by which the terms of any contract with bondholders may 
be amended or abrogated, the amount of bonds the holders of which must consent thereto and the 
manner in which such consent may be given; 

G. to covenant as to the use of any or all of its real or personal property acquired pursuant 
to the Municipal Parking Law, and to covenant as to the maintenance of such real and personal 
property, the replacement thereof, the insurance to be Heeinnen thereon and — use = weaig 
of insurance moneys; 

+H. to covenant as to the rights, liabilities, powers anil aueeiita arising upon the beeen by it of 
any covenant, condition or obligation; and to covenant and‘prescribe'as to events of default and 
terms and conditions upon which such declaration: and its consequences may be waived;” 

I. to vest ina trustee or trustees or the holders of bonds issued pursuant to the Municipal 
Parking Law, or any specified proportion of them, the right to enforce the payment of such bonds 
or any covenants securing or relating to such bonds; to vest in a trustee or trustees the rights, in 
the event of a default by said city, to take possession of any parking facility project or part thereof, 
and, so long as the city shall continue in default, to retain such possession and use; operate and 
manage said project, and to collect the rents and revenues arising therefrom and to dispose of such 

‘moneys in accordance with the agreement of the city'with such trustee; to provide for the powers 
and duties of a trustee or trustees and to limit the liabilities thereof; and to provide the terms and 
conditions upon which the trustee or the holder of bonds, or any proportion of them, may enforce 
any covenant or rights securing or relating'to such bonds; and 

J, to exercise all or any part or combination of the powers herein granted; to make vatiehimtd 
other than and in addition to the covenants herein expressly authorized, of like or different char- 
acter; to make such covenants as‘will tend to make the bonds more marketable piel! oH 
that such covenants, acts or things may not be enumerated herein. 


History: 1953 Comp., § 14-51-18, enscted by Laws 
1965, ch. 300. 


3-50-14. Construction of bond provisions. 


The Municipal Parking Law, without reference to other statutes of the state, shall constitute full 
authority for the authorization and issuance of bonds hereunder. No other act or law with regard 
to the authorization or issuance of bonds that provides for an ‘election, requires an approval or in 
any way impedes or restricts the carrying out of the acts herein authorized to be done shall be con: 
strued as applying to any proceedings taken hereunder or acts gone otek hereto. 


History) 1953 Comp., § 14-51-14, enacted by Laws 
1965, ch. 300. 
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3-50-15. Examination of bond issue by attorney general. 


A city may submit to the attorney general of the state any bonds to be issued hereunder after 
all proceedings for the issuance of such bonds have been taken. Upon the submission of such pro- 
ceedings to the attorney general, it shall be the duty of the attorney general to examine into and 
pass upon the validity of such bonds and the regularity of all proceedings in connection therewith. 
If such bonds and proceedings conform to the provisions of the Municipal Parking Law, andiare 
otherwise regular in form, and if such bonds when delivered and paid for will constitute binding 
and legal obligations enforceable according to the terms thereof, the attorney general shall certify 
in substance that such bonds are issued in accordance with the constitution,and laws of the state 
of New Mexico. ie 


History: 1953 Comp., § 14-51-15, enacted by Laws at 
1965, ch. 300, , | | | . . 


3. 50- 16. Remedies of an obligee. . 


An bbe of a ait shall have the right in. addition to all withed a a which may be conferred 
upon such obligee, subject only to any contractual restrictions binding upon such obligee: 

A. by mandamus, suit, action or proceedings at law or in equity to compel said city and the 
officers, agents or employees thereof to perform each and every term, provision and covenant con- 
tained in any contract of said city with or for the benefit of such obligee and to require the carry- 
ing out of any or all such covenants and agreements of said city and the fulfillment of all duties 
imposed under said city by the Municipal Parking Law; and 

B. by suit, action or proceeding in equity, to enjoin any acts or things which may be unlawful, 
or in violation of any of the rights of such obligee of said city. 


History: 1953 Comp., § 14-51-16, enacted by Laws 
1965, ch. 300, 


3-50-17. ‘Additional remedies WOtTEiADI to an soli pe? 


-A city shall have the power by its resolution, trust indenture, lease or other contract to coriisé 
upon any obligee holding or representing a specified amount in bonds, or holding a lease, the 
right, in addition to all rights that may be otherwise conferred, upon the happening of an event of 
default as defined in such resolution or instrument, by suit, action or proceeding i in any court of 
competent jurisdiction: 

A. to cause possession of any parking facility project or any part thereof to be surrendered to 

any such obligee, which possession may be retained by such bondholder or trustee so long as the 
city shall continue in default; 
- B, to obtain the appointment of a receiver of any parking facility project of said city or any 
part thereof and of the rents and profits therefrom. If such receiver be appointed he may enter and 
take possession of such parking facility project or any part thereof and so long as the city shall 
continue in default operate and maintain the same, and collect and receive all fees, rents, revenues 
or other charges thereafter arising therefrom, and shall keep such moneys in a separate account 
or accounts and apply the same in accordance with the obligations of said city as the court shall 
direct; and 

C. to require said city and the officers and agents thereof to account for the money actually 
received as if it and they were the trustees of an express trust. 


tit) 


History: 1953 Compi, § 14-51-17, enacted by Laws 
1965, ch. 300. 
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3-50-18. Bonds; exemption from taxation. . 


Bonds and other evidences of indebtedness issued under the provisions of the Municipal Park- 
ing Law shall forever be and remain free and exehpe from:taxation by this state or any subdivi- 
sion thereof. ) y vas 


History: 1953 Comp., § 14-51-18, enacted by Laws 
1965, ch, 300. 


3-50-19. Aid from federal government. 


In addition to the powers conferred upon a city by other provisions of the Municipal Parking 
Law, a city is empowered to borrow money or accept contributions, grants or other financial as- 
sistance from the federal government for or in aid of any parking facility project within its area 
of operation; and, to these ends, to comply with such conditions, trust indentures, leases or agree- 
ments as may be necessary, convenient or desirable. It is the purpose and intent of the Municipal 
Parking Law to authorize every city to do any and all things necessary, convenient or desirable to 
secure the financial aid or cooperation of the federal government in the undertaking, acquisition, 
construction, maintenance or operation of any parking facility project of such city. 


History: 1953 Comp., § 14-51-19, enacted by Laws 
1965, ch. 300, 


3-50-20. Contracts; leases; increase of revenue. 


Every contract entered into by the authority for the use of any project or the services or facilities 
thereof acquired, constructed or completed from the proceeds of the sale of revenue bonds shall 
incorporate by reference the provisions of any ordinance pursuant to which the bonds were issued. 
Every such contract or lease shall also refer to the provisions of the Municipal Parking Law with 
respect to the obligation of the city to fix fees and charges to meet the payments provided for in the 
Municipal Parking Law and the proceedings for the issuance of revenue bonds and all payments 
required to be made to the authority under such contract shall be subject to increase if and when 
the authority is required to increase rates or charges to meet its obligations hereunder and under 
any ordinance providing for the issuance of bonds. 


History: 1953:Comp., § 14-51-20, enacted by Laws 
1965, ch. 300. 


3-50-21. Validity of law. 


If any provision of the Municipal Parking Law, or the application thereof to any person or cir- 
cumstance is held invalid, the remainder of the law, or the application of such provision to other 
persons or circumstances, shall not be affected thereby... 


History: 1953 Comp., § 14-51-21, enacted by Laws 
1965, ch. 300. 


3-50-22. Law controlling. 


Insofar as the provisions of the Municipal Parking Law are nears hte with the PROMISODS of 
any other law, the provisions of the Municipal Parking Law shall be controlling. 


' History: 1953 Comp., § 14-51-22, enacted by Laws 
1965, ch. 300, 
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Greater Municipality Parking Law; short title. 

Finding and declaration of necessity. 

Definitions. 

Creation of parking authorities. 

Powers of city. 

Interested officers and employees. 

' Planning, zoning and building laws. 

Lease of parking facilities, - 

Formation of district by governing body; provi- 

sional order; 

3-51-10. Formation of district by petition. 

3-51-11, Formation of district; provisional order hearing; 
notice. 

3-51-12. Formation of district; provisional order hearing; 
conduct; appeal. 

3-51-13. ‘Formation of district; ordinance forming dis- 

- trict, 
3-51-14. Preliminary fund assessment; purpose; limit. 
3-51-15. Levying, collecting and use of preliminary fund 
assessment. 

3-51-16. Determination of location, size and nature of 
project. 

3-51-17, Preparation of plans and estimates. 

3-51-18. Appraisers; appointment; term of office; duties; 

pay; qualifications and replacement. 

3-51-19. Appraisal of benefits, 

3-51-20. Preparation of assessment rolls. 

3-51-21. Inclusion of benefited property not within the 

proposed boundaries. 
3-51-22. Notice of hearing; revision or confirmation of as- 
sessment; levy; court action, 
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Greater Municipality Parking 


3-51-23. Alternative assessment’ procedure; annual lev- 
ies. 

3-51-24, Lien for assessments. 

3-51-25. Payment; interest; penalties. , 

3-51-26. Personal liability of owners for indebtedness. 

3-51-27. Recording of claim of lien, 

3-51-28. Enforcement of lien. 

3-51-29. Real property in more than one district. © 

3-51-30. Real property in more than one district; maxi- 
mum assessments, 

3-51-31. Real property in more than one district; “objec: 

tions; notice; hearing. 

3-51-32. Power to issue bonds. 

3-51-33. Refunding bonds, 

3-51-34, Liability of bonds; prohibition on impairment of 
payment. 

1-35. Bonds; special funds from which payable. - 

1-36. Form and sale of bonds. 

1-37. Provisions of bonds and trust indentures. 

1-38, Construction of bond provisions. 

1-39, Filing proceedings with attorney general. 

. Remedies of an obligee. 

1-41, Additional remedies conferrable to an obligee. 

1-42.. Bonds; exemption from taxation. 

1-43, Aid from federal government. 

1-44; Contracts; leases; increase of revenue, 

1-45. Greater Municipality Parking Law controlling. 

1-46. Passenger motor vehicle of a person with a dis- 

ability; parking privilege. 
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3-51-1. Greater Municipality Parking Law; short title. 
Sections 3-51-1 through 3-51-45 NMSA 1978, may be cited as the "Greater Municipality Parking 


Law. 


History: 1953 Comp., § 14-52-1, enacted by Laws 
1965, ch. 300. 

Cross references. — Fos vero hiveinnne district for con- 
struction of parking facilities, see 3-33-4, 3-33-5 NMSA 
1978. 

For the uaa ag Parking Law, see 3-50-1 NMSA 1978 
et seq. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
Jur, 2d Automobiles and Highway Traffie §§ 271 to 284; 56 
Am, Jur, 2d Municipal Corporations, Counties, and Other 
Political Subdivisions §§ 214, 442. 


Off-street public parking facilities, mgnoicipa ls establish- 


ment or operation of, 8 A.L.R.2d 373. 


Parking meters, installation or operation as within gov- 
ernmental immunity from tort liability, 83 A\L.R.2d’761. 

Permissible’ use of funds from parking meters, 83 
A,L.R.2d 625. 

Pledging parking-meter revenues as stHlawful relin- 
quishment of governmental power, 83 A.L.R.2d 649, 

Liability for loss of automobile left at parking lot or ga- 
rage, 138 A.L.R.4th 362. 

Liability for damage to automobile left i in parking lot or 
garage, 13 A.L.R.4th 442. 

Parking facility proprietor's liability for criminal attack 
on patron, 49 A.L.R.4th 1257, 


*~ 60 C.J.S. Motor Vehicles § 28. ° 


3-51-2. Finding and declaration of necessity. 


It is hereby declared that: 


A. there exists in cities in the state of New Mexico serious conditions of congestion of street 
traffic, preventing, free circulation of traffic, obstructing access to and use of both public and pri- 
vate property, increasing traffic hazards, impeding rapid and effective fighting of fires and the 
disposition of police forces and endangering the public peace, health and safety; 
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B. this condition is caused in substantial part by insufficiency of space or accommodations for 
the parking of motor vehicles off the public streets; 

C. the installation of parking meters and the establishment of additional parking facilities, 
together with all undertakings incidental or advantageous thereto for the improvement of traffic 
control and regulation, are public uses and purposes for which public money may be spent and 
private property acquired; 

D. projects for such purposes will, in addition, confer special benefits on property within their 
environs; and 

E. itis in the public interest that work on projects for such purposes be commenced as soon as 
possible in order to relieve traffic congestion; and the necessity in the public interest for the provi- 
sions hereinafter enacted, is hereby declared as a matter of legislative determination. 


History: 1953 Comp., § 14-52-2, enacted by Laws Regulation and licensing of privately owned parking 
1965, ch. 300; 1971, ch. 173, § 1. places, 29 A.L.R.2d 856. 
Installation or operation of parking meters as within gov- 
ANNOTATIONS ernmental immunity from tort liability, 33 A.L.R.2d 761. 
Am. Jur. 2d, A.L.R. and C.J.S, references. — Off. Permissible use of wag pipe parking meters, 83 
street public parking facilities, 8 A,L.R.2d 373. A.L.R.2d 625. 


Pledging parking-meter revenues as unlawful relin- 
quishment of governmental power, 83 A.L.R.2d 649. 


3-51-3. Definitions. 


The following terms, wherever, used or referred to in the Greater Municipality Parking Law, 
shall have the following respective meaning: 

A. "city" or "municipality" means any incorporated city, town or village, whether incorporated 
under general act, special act or special charter, and H class counties. "The city" means the par- 
ticular city in which a particular parking district is created; 

B. "authority" or "parking authority" means any agent or agency of a city created pursuant to 
the Greater Municipality Parking Law; 

C,. "district" or "parking district" means the area or portion of a city which shall be benefited 
and assessed for the improvements made pursuant to the Greater Municipality Parking Law; 

D. "governing body" means, in the case of a city, that body in which the legislative powers of 
the city are vested; 

EK. "bonds" means any obligation sre by a city pursuant to the Greater Municipality Parking Law; 

F. "obligee" includes any bondholder, trustee or trustees for any bondholders, or lessor demis- 
ing to the city property used in connection with a parking facility or any assignee or assignees 
of such lessor's interest, or any part thereof, and the state or the United States or any agency of 
either, when a party to any contract with a city by which aid or a loan is given or made to the city; 

G. "project" means the acquisition, improvement or construction of parking facilities and also 
means parking facilities which have been acquired, improved or-constructed within the area of a 
parking district not more than five years preceding the formation of the district, or any combina- 
tion of any of the foregoing; 

H. "parking facilities" means any space on the streets or off the streets used for the purpose of 
parking motor vehicles, and includes buildings erected above or below the surface of the ground; 

I. "federal government" includes the United States of America or any agency or instrumental- 
ity, corporate or otherwise, of the United States of America; and 

J. "real property" or "property" includes all lands, including improvements and fixtures thereon. 


History: 1953 Comp., § 14-52-83, enacted by Laws 
1965, ch. 300; 1971, ch. 173, § 2. 


3-51-4. Creation of parking authorities. 


Every city, in addition to other powers conferred by the Greater Municipality esta iar Law, shall 
have power and is hereby authorized by proper ordinance of its governing body: 
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A. to create as an agent of the city, an authority to be known as the "Parking Authority" of the 
city; and 

B. to prescribe the number of members of said authority, the term of office of said members, 
their appointment and removal and the powers, rights and duties which they. shall have and ex- 
ercise. 


History: 1953 Comp., § 14-52-4, enacted by Laws : 
1965, ch. 300. 


3-51-5. Powers of city. 


Every city shall have all the powers necessary, convenient, desirable or appropriate to carry out 
the purposes and provisions of the Greater Municipality Parking Law including the following pow- 
ers in addition to other powers conferred by the Greater Municipality Parking Law: 

A. to purchase and install, maintain, regulate, operate and manage parking meters and park- 
ing spaces upon the streets of the city; 

B. to purchase, acquire, lease, rent, construct, reconstruct, improve, alter, repair, maintain, op- 
erate and manage parking facilities for the parking of motor vehicles off the public streets to- 
gether with public rights of way necessary or convenient therefor, including the leasing of the 
operation thereof, and including the leasing of a portion of the space at any such parking facility 
to private operators for commercial purposes, when in the judgment of the governing body it is 
convenient or necessary to permit such leasing in order to utilize the balance of the property as a 
parking facility; . | 

C. to purchase, acquire by gift, grant, bequest or devise or otherwise, any real or personal 
property or any interest therein, together with the improvement thereon, to be used as parking 
facilities or incident thereto; 

D. to insure or provide for the insurance of any parking facility established by the city against 
such risks and hazards as the city may deem advisable; 

E. to acquire by the exercise of the power of eminent domain any real property or personal 
property, or any interest therein which it deems necessary for its purposes under the Greater 
Municipality Parking Law after the adoption by it of an ordinance declaring that its acquisition 
is necessary for such purposes. This power shall be exercised in the manner provided by any ap- 
plicable statutory provisions and laws of the state of New Mexico and acts amendatory thereof or 
supplementary thereto. Title to property so acquired shall be taken in the name of the city; 

F. tosell, lease, exchange, transfer, assign or otherwise dispose of any real or personal property, 
or any interest therein acquired for the purpose of the Greater Municipality Parking Law; and 

G. to receive, control, invest, order the expenditure of, any and all moneys and funds pertain- 
ing to parking facilities and parking meters, or related properties, if the same are not otherwise 
committed. 


History: 1953 Comp., § 14-52- 5, enacted by Laws Cross references. — For condemnation proceedings, 
1965, ch. 300. see 42A-1-1 NMSA 1978 et.seq. 


3-51-6. Interested officers and employees. 


It is against public policy for any officer or employee of a city to acquire any interest in any park- 
ing facilities or related properties or any commercial enterprise connected or incidental thereto, 
or to have any interest in any contract or proposed contract related to parking facilities, unless 
the officer or employee shall first disclose the same in writing to the governing body of the city. 
Such disclosures shall be entered upon the minutes of the governing body of the city. Upon such 
disclosure, such officer or employee shall not participate in any action by the city affecting such 
property or contract. The failure so to disclose such interest shall constitute misconduct in office 
and the governing body may take such action with reference to any such contract or interest as it 
deems advisable. Any such contract or interest shall be void at the election of the governing body. 
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History: 1953 Comp., § 14-52-6, enacted by Laws 
1965, ch, 300. 


3-51-7. Planning, zoning and building laws. 


All parking facilities of the city shall be subject to planning, zoning, sanitary and building laws, 
ordinances and regulations applicable to the locality in which the parking facility is situated. 


History: 19538 Comp., § 14-52-7, enacted by Laws 
1965, ch. 300. 


3-51-8. Lease of parking facilities. 


If a city csv to lease any project acquired by it tirlbod eee provisions of the Greater Munici- 
pality Parking Law it may do so under such procedures as it shall prescribe. The city mayiaccept 
such lease proposal as it deems to be in the public interest and in furtherance of the deat ee of 
the Greater Municipality Parking anak 


History: 1953 Comp., § 14-52-8, enacted by Laws.-. Repeals and reenactments. — Laws 1971, ch. 173, § 
1971, ch. 173, § 3. _... . 8, repealed 14-52-8, 1953:Comp., relating to lease of park- 
) ing ee and enacted the above section. 


3-51-9. Formation of district by governing body; provisional order. 


A. Whenever the governing body of any city determines that special assessments shall be lev- 
ied to wholly or partially finance any project, the governing body by resolution shall direct the 
preparation of: 

(1) preliminary plans showing: 
(a) ageneral description of the contemplated project; and 
(b) apreliminary estimate of the cost of the project, including incidental costs: and 
| (2) an assessment plat showing the proposed area to be assessed. 

B. The resolution may provide for one or more types of construction and shall separately es- 
timate the cost of each type of construction. The estimate may be made in a lump sum or by unit 
prices, as may seem most desirable for the project complete in place. | 

C. The resolution shall describe and locate the project in general terms. 

D. The resolution shall state: . 

(1) what part or portion of the expense thereof is of special benefit and therefore shall be 
paid by assessments; and 

(2) what part, if any, has been or is proposed to be defrayed with moneys derived from 
other than the levy of assessments. 

EK, The resolution shall: 

(1) by apt description designate the parking district, ‘including the tracts proposed to'be 
assessed; and 

(2) state that the assessment is to be made upon all the tracts benefited by the Project 
proportionately to the benefits received. 

F. It shall not be necessary in any case to describe minutely in the resolution each particular 
tract to be assessed, but simply.to designate the property, district or the location, so that the vari- 
ous parts to be assessed can be ascertained and determined to be within or without the proposed 
district. 

G. The preliminary eee and assessment plat shall forthwith be prepared and filed with the 
city clerk. 

H. Upon the filing of the plans and plat, the governing Ded shall examine the same; and if the 
plans and plat be found to be satisfactory, the governing body by resolution shall make. a provi- 
sional order to the effect that such parking district shall be formed. 
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History: 1953 Comp., § A4B2R, enacted by Laws Repeals and reenactments, — Laws 1971, ch. 173, § 
1971, ch. 178, § 4. 4 repealed 14-52-9, 1953 Comp., relating to formation of 
district by governing body, and enacted the above section. 


i 


3-51-10. Formation of district by petition. 


A. A district for the construction of any improvement authorized by the Greater Municipality 
Parking Law may be formed by the filing of a petition in the office of the clerk of the city in which 
the district is to be formed, signed by the owners of not less than one-half of the assessed value of 
all the real property within the tentative boundaries of the proposed district, as shown by the last 
preceding assessment roll of the county wherein such district is proposed to be formed. 

B. The petition may be signed by any private corporation or, upon being authorized by the 
proper court, by a trustee, guardian, executor or administrator of an estate who is appointed as 
such under the laws of this state and who as such trustee, guardian, executor or administrator is 
entitled to exercise the rights of ownership of the real property belonging to the estate which he 
represents. 

C, In determining whether a requisite number of property owners have signed the petition, the 
governing body of the city may rely upon the names appearing in the records of the county asses- 
sor, which shall be prima facie evidence of ownership. 

D. The petition shall set forth: 

(1) a general description of the proposed boundaries of the district; 

(2) ageneral description of the contemplated project. and its proposed location; 

(3) . arequest that the governing body of the city declare the formation of a parking district; 

and . | . 
(4) astatement that the petition is filed pursuant to this section. 

EK. Upon filing of a petition satisfying the requirements of this section, in the office of the clerk 
of the city, the governing body shall proceed as if the formation of the district had been initiated by 
the governing body pursuant to Section 3-51-9 NMSA 1978. | 


History: 1953 Comp., § 14-52-10, enacted by Laws 
1965, ch. 300; 1971, ch. 173, § 5. 


3-51-11. Formation of district; provisional order hearing; notice. 


A. Inthe provisional order the governing body shall set a time at least twenty days thereafter 
and place at which the owners of the property to be assessed may appear and be heard as to the 
propriety and advisability of forming the parking district which has been aed ordered. 

B. Notice shall be given: 

(1) by publication in a newspaper of pours circulation in the city once each Sock on the 
same weekday for two consecutive weeks, the last publication to be at least five days prior to the 
date of the hearing; and 

(2) by mailing a copy of the notice to each of the property owners at his last known address 
at least ten days before such hearing. The names and addresses of the property owners shall be 
obtained from the records of the county assessor or from such other sources as the city clerk deems 
reliable. . 

C. Proof of publication shall be by affidavit of the publisher. 

D. Proof of mailing shall be by affidavit of the person mailing the notice. 

E. The notice shall describe: 

(1) the project proposed (without mentioning minor details or incidentals); 

(2) the estimated cost of the project.and the part or portion, if any, to be paid from sources 
other than assessments; 

'(3) the fact that assessments shall be in pespeere to the special a derived to the 
property comprising the proposed district; 

(4). the extent of the proposed district to be assessed (by boundaries or other brief descrip- 
tion); Tete ) ) fray a ibsnoy 
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(5) the maximum amount of the preliminary fund assessment, if any, to be levied against 
the property within the district pursuant to Section 3-51-14 NMSA 1978; 

(6) the time and place when and where the governing body will consider the ordering of 
the proposed project and hear all objections that may be made in writing and filed with the city 
clerk at least two days prior thereto, or verbally at the hearing, concerning the same, by the owner 
of any property to be assessed; and 

(7) the fact that the description of the property proposed to be assessed and all proceed- 
ings in the premises are on file and can be seen and examined at the office of the city clerk during 
business hours, at any time, by any person so interested. 


History: 1953 Comp., § 14-52-10.1, enacted by Laws 
1971, ch. 173, § 6. 


3-51-12. Formation of district; provisional order hearing; conduct; 
appeal. 


A. The owner of any property within the proposed district may, not less than two days preced- 
ing the hearing, file with the clerk his specific objections in writing. Any objection to the regularity, 
validity and correctness of the proceedings, including the validity and amount of the preliminary 
fund assessment, shall be deemed waived unless presented at the time and in the manner speci- 
fied in this subsection. 

B. At the time and place designated for hearing the objections, the governing body of the city 
shall hear and determine all objections that have been filed. The governing body shall have the 
power to adjourn the hearing and shall have power by resolution, in its discretion, to revise, cor- 
rect or confirm any proceedings previously taken. — 

C. Within fifteen days after the publication of the ordinance forming the parking district, a 
person who has filed an objection, as provided in Subsection A of this section, shall have the right 
to appeal to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 14-52-10.2, enacted by Laws The 1998 amendment, effective September 1, 1998, in 
1971, ch. 173, § 7; 1998, ch. 55, § 15; 1999, ch. 265, § 15. Subsection A, deleted "or owners" following "owner" and 
Cross references. —:For procedures governing ad- "herein" following "manner", and inserted "in this subsec- 
ministrative appeals to the district court, see Rule 1-074 tion"; in Subsection B, deleted "so" following "place" and 
NMRA. i ; ; "been", substituted "The" for "and said", deleted "from 
The 1999 amendment, effective July 1, 1999, substi- time to time" following "hearing", and substituted "previ- 
tuted "Section 39-3-1.1" for "Section 12-8A-1" in. Subsec- ously" for "theretofore"; and rewrote Subsection C. 
tion C, 


3-51-13. Formation of district; ordinance forming district. 


A. Ifthe governing body determines to proceed, it shall by ordinance form the parking district. 
B. The ordinance shall prescribe: 
(1) the extent of the district to be assessed, by boundaries or other brief description; 
(2) » the. general nature and location of the proposed project (without mentioning minor 
details); and 
(3) the amount or proportion of the total cost to be defrayed by assessments. 


History: 1953 Comp., § 14-52-10.3, enacted byl Laws 
1971, ch. 173, § 8. 
3-51-14. ‘Preliminary fund assessment; purpose; limit. 


Upon formation of a parking district, the governing body of the city shall have power by ordi- 
nance to levy a uniform special assessment upon all real property within the boundaries for the 
purpose of paying the expenses of traffic surveys, construction plans and assessment of benefits 
and damages to the surrounding real property and other incidental expenses incurred prior to 
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receipt of money from the sale of bonds or otherwise. The rate of the assessment authorized by this 
section shall not exceed six dollars ($6.00), or any lower maximum amount required by operation 
of the rate limitation provisions of Section:7-37-7.1 NMSA 1978 upon an assessment levied under 
this section, on each one thousand dollars ($1,000)-of net taxable value, as that term is defined in 
the Property Pax Code oti 7, Articles 35 through 38 NMSA so bai 


History: 1953 Gina § 14.52. ul, enacted by Laws valuation to sis used" after "real property within the 
1965, ch. 300; 1971, ch. 173, § 9; 1986, ch. 32, § 2. boundaries" in the first. sentence and added the last. sen- 
The 1986 amendment, August 19, 1986, deleted "in ‘tence. , 


an amount not to exceed six mills per dollar of assessed 


3-51-15. Levying, collecting and use of preliminary fund assessment. 


The preliminary fund assessment shall be levied by an ordinance of the governing body. Within 
thirty days after publication of the levying ordinance the clerk of the city shall serve notice in writ- 
ing of the amount of each assessment on each of the property owners to be assessed by mailing to 
his last known address, the names and addresses of such property owners to be obtained from the 
records of the county assessor or from such other sources as the clerk deems reliable. The notice 
shall state where and on what terms the assessment must be paid, and that it is a lien upon the 
property assessed. Within thirty days after the publication of the levying ordinance, the clerk of 
the city shall prepare, sign, attest with seal of the city, and file for record with the county clerk of 
the county in which the property is located, a claim of lien for the unpaid amount assessed against 
each tract or parcel of real property, and penalties or interest which may arise thereon. If the 
proceeds of such assessments exceed the preliminary expenses, the surplus shall be placed in the 
general fund of the district and used to pay the cost of the project, 


History: 1953 Comp., § 14-52-12, enacted by Laws 
1965, ch. 800. 


3-51-16. Beterntinition of location, size and dative , of project. 


Upon formation of a parking district, the governing body of the city sre by means of traffic sur- 
veys, investigations and studies of present and future parking needs and other appropriate means, 
finally determine the proper location, nature and size of the proposed project. 


History: 1953 Comp., § 14-52-13, enacted by Laws 
1965, ch. 300; 1971, ch. 173, § 10. 


3-51-17.. Preparation of plans and estimates. 


_ Upon final determination of the location, nature and size of the proposed project, the governing 
body of the city shall by resolution direct the city engineer, or some other competent engineer, to 
prepare detailed plans of the contemplated project and a final cost estimate which shall include 
the advertising, appraising, engineering, printing and such other expenses as in the judgment of 
the engineer.is necessary or essential to the completion of the project and the payment of the cost 
thereof. The plans and estimates shall be filed with the clerk of the city upon their completion. 


History: 1953 Comp., § 14-52-14, enacted by Laws 
1965, ch. 300; 1971, ch. 173, § 11. 


3-51-18. Appraisers; appointment; term of office; duties; pay; 
qualifications and replacement. 


Upon completion of the plans and cost estimates forthe proposed project, the governing body of the 
city shall appoint a board of appraisers which shall consist of three appraisers, whose terms of office 
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shall run until the appraisals of benefits and damages are filed in the office of the clerk of the city and 
rendered final by failure of the property owners to protest or by approval after hearing on the protest. 

The duties of the board of appraisers shall be to appraise all benefits and damages accruing to 
all real property within or without the tentative boundaries of the district by reason of the making 
of the proposed project. 

The governing body of the city by ordinance shall prescribe the qualifications and the compensa- 
tion of the appraisers, the government of the board and methods for filling vacancies on the board 
or for the replacement of members of the board. 


History: 1953 Comp., § 14-52-15, enacted by Laws 
1965, ch, 300. 


3-51-19. Appraisal of benefits. 


The amount of the special assessment shall be proportional to the benefits conferred upon the 
property by the project and, in determining a method of apportioning benefits and assessments, 
the board of appraisers may consider ad valorem valuation, location, size, use, zoning classifica- 
tion, parking requirements, any other basis, or any combination of the foregoing, which it may 
deem to be equitable. 


History: 1953 Comp., § 14-52-16, enacted by Laws Repeals and reenactments. — Laws 1971, ch. 173, § 
1971, ch. 173, § 12. 12, repealed 14-52-16, 1953 Comp., relating to appraisal of 
benefits, and enacted the above section. 


3-51-20. Preparation of assessment rolls. 


Upon the filing in the office of the clerk of the city of detailed plans and final cost estimates for 
the project, the board of appraisers shall make out a special assessment roll, entering and de- 
scribing therein all of the lots and parcels of real property to be assessed, with the names of the 
persons, if known, chargeable with the assessments thereon, the amount of the benefits conferred 
thereon, and the amount to be assessed thereon. 


- History: 1953 Comp., § 14-52-17, enacted by Laws 
1965, ch. 300; 1971, ch. 173, § 13. 


3-51-21. Inclusion of benefited property not within the proposed 
boundaries. 


If the special assessment roll includes real property not located within the proposed boundaries 
of the parking district as being benefited by the proposed project, the governing body of the city 
shall, if the parking district has been formed by the governing body of the city pursuant to Sec- 
tion 3-51-9 NMSA 1978, by ordinance declare the boundaries of the parking district changed to 
include such property. If the parking district has been formed by petition, and the special assess- 
ment roll includes real property not located within the proposed boundaries of the parking district 
as benefited by the proposed project, the governing body shall by ordinance declare the boundar- 
ies of the parking district changed to include such property if the signatures on the petition were 
of owners of not less than one-half of the assessed value of all of the real property within the 
boundaries of the parking district after such change. Ifthe original petition does not contain the 
signatures of owners of the required amount of property, a supplemental petition may be filed to 
add signatures of owners of additional property to the original petition. The additional signatures 
may be of owners of property located within ‘the boundaries as they are proposed to be changed, 
whether the property is within or without the original proposed boundaries of the parking district. 


History: 1953 Comp., § 14-52-18, enacted by Laws 
1965, ch. 300. 
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3-51-22. Notice of hearing; revision or confirmation of assessment; levy; 
court action. 


A. Upon completion of the special assessment roll, it shall be filed in the office of the clerk of 
the city and the governing body of the city shall set a time and place when objections thereto by 
the owners of the property to be assessed will be heard. 

B. Upon receiving the assessment roll, the clerk of the city shall serve notice in writing of the 
time and place of such hearing on the owners of the property to be assessed by mailing a copy of 
the notice to:each of the property owners at his last known address, the names and addresses of 
the property owners to be obtained from the records of the county. assessor or from such other 
sources as the city clerk deems reliable. The notice shall be mailed at least ten days before such 
hearing. 

-C.. The clerk of the city shall also give notice of the time and place of the hearing by publica- 
tion in a newspaper of general circulation therein once each week on the same day of the week for 
two consecutive weeks, the last publication to be at least five days prior to the date of the protest 
hearing. The notice shall state that such assessment roll is on file in his office, the date of filing the 
same, the time and place when and where the governing body will hear and consider objections 
to the assessment roll and to the proposed assessments by the owners of property to be assessed. 

D. The owner or owners of any property which is listed in the assessment roll, whether therein 
named or not, may, not less than two days preceding the hearing, file with the clerk his specific 
objections in writing. Any objection to the regularity, validity and correctness of the proceedings, 
of the assessment roll, of each appraisal of benefits, and of the amount thereof to be levied on each 
tract and parcel of land, shall be deemed waived unless presented at the time and in the manner 
herein specified. 

EK. At the time and place so designated for hearing the objections, the governing body of the 
city shall hear ‘and determine all objections which have been so filed by any property owner to the 
regularity of the proceedings in making the assessment, and the correctness of the appraisal, or of 
the amount levied on any particular tract or parcel of real property to be assessed, and said gov- 
erning body shall have the power to adjourn the hearing from time to time, and shall have power 
by ordinance, in its discretion, to revise, correct, confirm or set aside any assessment, and to order 
that the assessment be made de novo. 

F. The governing body by ordinance shall, by reference to the assessment roll as so modified, 
and as confirmed by the ordinance, levy the assessments in the roll; and such decision and ordi- 
nance shall be a final determination of the regularity, validity and correctness of the proceedings, 
of the assessment roll, of each assessment contained herein, and of the amount levied on each tract 
and parcel of real property. The determination by the governing body shall be conclusive upon the 
owners of the property assessed. 

G. Within fifteen days after the publication of the ordinance, any person who has filed an objec- 
tion or objections, as hereinbefore provided, shall have the right to appeal to the district court for 
the county in which the city is located for review of errors of law in the determination; but there- 
after all actions or suits attacking the regularity, validity, and correctness of the proceedings, of 
assessment roll, of each assessment contained therein, and of the amount thereof levied on each 
tract and parcel of real property, including, without limiting the generality of the foregoing, the 
defense of confiscation, shall be perpetually barred. 


History: 1953 Comp., § 14-52-19, enacted by Laws For scope of review of the district court, see Zamora v. 
1965, ch. 300. Vill, of Ruidoso Downs, 1995-NMSC-072, 120 N.M. 778, 
Cross references. — For procedures governing ad- 907 P.2d 182 (1995). 
ministrative appeals to the district court, see Rule 1-074 
NMRA. ° [9 . 


3-51-23. Alternative assessment procedure; annual levies. 


A. As an alternative to the assessment procedure set forth in Section 3-51-20 and 3-51-22 
NMSA 1978, the governing body may elect to levy annual assessments. 
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B. In each: year after the formation. of a parking district, the governing body shall meet. to 
determine the amount of special assessments which, together with other available funds, will be 
required to pay the annual interest on outstanding bonds of the district and the principal thereof 
as the same may mature or be required to be paid. Thereafter, the board of appraisers shall make 
out an annual special assessment roll, entering and describing therein all of the lots and:parcels of 
real property to be assessed, with the names of the persons, if known, chargeable with the assess- 
ments thereon, and the amount to be assessed thereon in the current: year: The method of appor- 
tioning benefits and assessments shall be as determined by the board pursuant:to Section 3-5 — 
NMSA 1978, and shall remain unchanged and be applied uniformly from year to year. 

C.. Upon the completion and filing of the annual assessment roll in the office of the clerk of the 
city, a hearing shall be called and conducted thereon in all respects as provided by Section 3-51-22 
NMSA 1978. The governing body shall have all powers and duties set forth therein and appeals for 
review of errors of law in the determinations of the governing body shall be permitted only to oe 
extent and within the times set forth therein. 

D. Annual assessments levied as hereinabove provided may be secured and enforced and shall 
be payable as provided by Sections 3-51-24 through 3-51-28, inclusive; NMSA 1978; provided that 
annual assessments shall be payable in full within thirty days after hel tg of the annual as- 
sessing ordinance and if not paid by such time — be delinquent. 


History: 1958 Comp., § 14-52-20, enacted by Laws Repeals and reenactments. — Laws 1971, ch. 173, § 
1971, ch. 173, § 14. 14, repealed 14-52-20, 1953 Comp., relating to determina- 
tion of costs and benefits, and enacted the above section, 


3-51-24. Lien for assessments. 


The amounts assessed pursuant to the Greater Municipality Parking Law against each tract or 
parcel of real property, and the interest and penalties thereon, shall be a lien upon the, property 
from the time of publication of the assessment ordinance coequal with the lien of taxes and prior 
and superior to all other liens, claims and titles, and no sale of the property to enforce any general 
taxes or other lien shall extinguish the lien of the assessment, nor shall the statute of Himitations 
begin to run spchaee? the lien until after the last installment thereof shall become due. 


- History: 1953 Comp., § 14-52-21, enacted by Laws _ 
1965, ch. 800. 
3-51-25. Payment; interest; penalties. 


The governing body of the city shall have the power to provide nee the time and terms nf pay- 
ment of the assessments and the rate of interest upon deferred payments thereof,,which rate 
shall not exceed eight percent per annum. The assessments shall bear interest: from the. date of 
publication of the assessing ordinance. The maximum time for the payment of the assessments on 
deferred installment payments shall be thirty years, 


History: 1953 Comp., § 14-52-22, enacted by Laws 
1965, ch. 300; 1971, ch, 173, § 15. 


3-51-26. Personal liability of owners for fridbiibed neat 


The assessments levied under the Greater Municipality Parking Law shall be the 8 oeriat li- 
ability of the owner or owners of the property against which the assessments are levied. 


History: 1953 Comp.,'§ 14-52-23, enacted by Laws 
1965, ch, 300. 
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3-51-27. Recording of claim of lien. 


The clerk of the city shall, within sixty days after publication of the assessing ordinance, pre- 
pare, sign, attest with the seal of the city, and file for record with the county clerk of the county 
in which the city is located; a claim of lien for. the unpaid amount assessed against each tract or 
parcel of real property, plus penalties and interest which may arise thereon. 


History: 1953 Comp., § 14-52-24, enacted by Laws 
1965, ch. 300. 


3-51-28. Enforcement of lien. 


The lien of any assessments levied under the Greater Municipality Parking Law shall be en- 
forced, when delinquent, by the method now or hereafter provided by statute for the foreclosure of 
mortgages on real estate. In the event of a foreclosure sale, the municipality may buy in the prop- 
erty for the amount of the balance due on the assessment, inaleaine principal, interest, penalties 
and costs, unless there are higher bids. 


History: 1953 Comp., § 14-52-25, enacted by Laws Cross references. — For foreclosure of mortgages, see 
1965, ch, 300, ; . a 39-5-1, NMSA 1978 et seq. 


3-51-29. Real property in more than one district. 


The same real property may be included in more than one district and be subject to the provi- 
sions of the Greater Municipality Parking Law for each and every district. in which it may be 
included. 


History: 1953 Comp., § 14-52-26, enacted by Laws 
1965, ch. 300. 


3-51-30. Real property in more than one district; maximum 
assessments. 


When real property is included within the boundaries of more than one parking district, the 
maximum total of the assessments which may be levied upon the property by all of the parking 
districts in which it is included shall be no greater than the total benefits conferred upon the prop- 
erty by the improvements of all the districts in which it is included. | 


History: 1953 POMP « § 14-52-27, enacted by Laws 
1965, ch. 300. 


3-51-31. Real property in more than one district; objections; notice; 
hearing. 


Objections to the organization of a district in whole or in part within the boundaries of a preex- 
isting district shall be heard at the provisional order hearing called pursuant to Section 3-51-11 
NMSA 1978. The notice of hearing to be served and published pursuant to that section shall state 
that part or all of the property included within the proposed boundaries, as the case may be, is 
included within a preexisting district. If the governing body determines that the purposes of the 
Greater Municipality Parking Law will best be accomplished by such district including lands of 
another district, it shall approve the additional district. 


History: 1953 Comp., § 14-52-28, enacted by Laws 
1965, ch. 300; 1971, ch. 173, § 16. 


i ; hid 
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3-51-32. Power to issue bonds. 


MUNICIPALITIES 


8-51-33 


A. Acity shall have power to issue bonds from time to time, in its discretion for the purpose of 
financing, in whole or in part, the cost of any project. 
B. A city shall also have the power to issue refunding bonds from time to time for the purpose 


of refunding, paying and retiring: 


(1) any bonds issued by it pursuant to the Greater Municipality Parking Law or pursuant 
to Laws 1963, Chapter 313, as amended and supplemented; 
(2) any bonds authorized for parking facilities and payable from the revenues of any park- 


ing facilities; 


(3) any bonds authorized for parking facilities and payable from any parking meter rev- 


enues; 


(4) any sales tax revenue bonds authorized for the purpose of any public building to be 
used for parking facilities and pursuant to Section 3-31-1C NMSA 1978; 

(5) any gasoline tax revenue bonds authorized for the purpose of any public building to be 
used for parking facilities and pursuant to Section 3-31-1D-NMSA 1978 [3-31-1E NMSA 1978]; 

(6) any bonds authorized for parking facilities and payable from any combination of the 
income and revenue pledged to the bonds described in Paragraphs (1) through (5) of this Subsec- 


tion B; or 


(7) any bonds which have refunded the bonds described in Paragraphs (1) through (6) of 


this Subsection B. 


C. A city shall also have the power: to issue bonds for any combination of the purposes de- 


scribed in this section. 


History: 1953 Comp., § 14-52-29, enacted by Laws 
1971, ch. 178, § 17. 

Repeals and reenactments. — Laws 1971, ch. 173, 
§ 17, repealed 14-52-29, 1953 Comp., relating to power to 
issue bonds, and enacted a new section. 

Bracketed material, — The bracketed material 
was inserted by the compiler and is not part of the law. 


Subsection B, was repealed by Laws 1965,ch. 300, § 595. 
Section 3-31-1 NMSA 1978 was amended in 1983, redes- 
ignating former Subsection D of 3-31-1 NMSA 1978 as 
Subsection E. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 


Laws 1963, Chapter 313, referred to in Paragraph (1) of C.J.8. Municipal Corporations § 1902. 


3-51-33. Refunding bonds. 


A.. Any refunding bonds may be issued to refund, pay, and discharge all or any part of such 
outstanding bonds which may be refunded pursuant to Section 3-51-32 NMSA 1978, including 
any interest on such bonds in arrears or about to become due within three years from the date of 
the refunding bonds and for the purpose of avoiding or terminating any default in the payment 
of interest on and principal of the bonds, of reducing interest cost or effecting other economies, or 
of modifying or eliminating restrictive contractual limitations appertaining to the issuance of ad- 
ditional bonds or to any system appertaining thereto, or for any combination of the foregoing pur- 
poses. Refunding bonds shall be authorized by ordinance. Any bonds which are refunded under the 
provisions of the Greater Municipality Parking Law shall be paid at maturity or on any permitted 
prior redemption date in the amounts, at the time and places and, if called prior to maturity, in 
accordance with any applicable notice provisions, all as provided in the proceedings authorizing 
the issuance of said refunded bonds or otherwise appertaining thereto, except for any such bond 
which is voluntarily surrendered for exchange or payment by the holder. Refunding bonds may 
be delivered in exchange for the outstanding bonds refunded or may be sold at either public or 
private sale. 

B. No bonds may be refunded under the Greater Municipality Parking Law unless said bonds 
either mature or are callable for prior redemption under their terms within ten years from the 
date of issuance of the refunding bonds, or unless the holders thereof voluntarily surrender them 
for exchange or payment. Provision shall be made for paying the bonds refunded within said pe- 
riod of time. Interest on any bond may be increased. The principal amount of the refunding bonds 
may exceed the principal amount of the refunded bonds, but only to the extent that any costs 
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incidental to the refunding bonds or any interest on the bonds refunded in arrears of [or] about 
to become due within three years from the date of the refunding bonds, or both said incidental 
costs and interest, are capitalized with the proceeds of refunding bonds. The principal amount of 
the refunding bonds may also exceed the principal amount of the refunded bonds if the aggregate 
principal and interest costs of the refunding bonds do not exceed such unaccrued costs of the bonds 
refunded. The principal amount of the refunding bonds may also be less than or the same as the 
principal amount of the bonds being refunded so long as provision is duly and sufficiently made for 
the payment of the refunded bonds. 

C. “The proceeds of refunding bonds shall either: be immediately applied to the retirement. of 
the bonds being:refunded or be placed in escrow in a commercial bank or trust company, either 
a state or national banking institution, which possesses and is exercising trust powers, which is 
located within the state of New Mexico and which is a member of the Federal Deposit Insurance 
Corporation, to be applied to the payment of the bonds being refunded upon ‘their presentation 
therefor; provided, to the extent: any incidental expenses have been capitalized, such refunding 
bond proceeds may be used to defray such expenses; and any accrued interest and any premium 
appertaining to a sale of refunding bonds may be applied to the payment of the interest thereon 
and the principal thereof, or both interest and principal, or may be deposited in a reserve therefor, 
as the municipality may determine. Nothing herein shall require the establishment of an escrow 
if the refunded bonds shall become due and payable within one year from the date of the refund- 
ing bonds and if the amounts necessary to retire: the refunded bonds within that time is [are] 
deposited with the paying agent for said refunded bonds. Any such escrow shall not necessarily 
be limited to proceeds of refunding bonds but may include other moneys available for its purpose. 
Any proceeds in escrow, pending such use, may be invested or reinvested in bills, certificates of 
indebtedness, notes, or bonds which are direct obligations of, or the principal and interest of which 
obligations are unconditionally guaranteed by the United States of America: Such proceeds and 
investments in escrow, together with any interest to be derived from any such investment, shall be 
in an amount at all times sufficient as to principal, interest, any prior redemption premium due, 
and any charges of the escrow agent payable therefrom, to pay the bonds being refunded as they 
become due at their respective maturities or due at any designated prior redemption date or dates 
in connection with which the municipality shall exercise a prior redemption option. Any purchaser 
of any refunding bond issued under the Greater Municipality Parking Law, shall in no manner be 
responsible for the application of the proceeds thereof by the city or any of its officers, agents, or 
employees. | 

D. Refunding bonds may bear such additional terms and provisions as may be determined by 
the city subject to the limitations in the Greater Municipality Parking Law for original bond issues 
and are not subject to the provisions of any other statute otal as may be Sa bt by refer- 
ence in the Greater Municipality Parking Law. 


History: 1953 Comp., § 14-52-29.1, enacted by Laws Bracketed material. — The bracketed material was 
1971, ch. 173, §,18. .. inserted by the compiler and is not part of the law. - 


$-51-34 Liability of bonds; prohibition on impairment of payment. 


A. ' Neither the governing body of a city nor any person executing the ‘bonds shall be liable 
personally on any bonds by reason of the issuance thereof hereunder: The bonds issued under 
the provisions of the Greater Municipality Parking Law shall be payable ‘solely from the sources 
provided in Section 3-51-35 NMSA 1978. The bonds shall not be a debt or general obligation’ of 
the city issuing them, and they shall so state on their face. The bonds shall not constitute a debt 
or indebtedness within the meaning of any constitutional, raielggpt or charter debt limitation or 
restriction. 

B. Any law which authorizes the pledge of any or all of the bedi funds described in Section 3- 
51-35 NMSA 1978 to the payment of any bonds issued pursuant to the Greater Municipality Park- 
ing ‘Law or which affects any of such special funds pledged to such bonds, or any law supplemental 
thereto or otherwise appertaining thereto, shall not be repealed or amended or otherwise directly 
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or indirectly modified in such a manner as to impair adversely any such outstanding bonds unless 
such outstanding bonds have been discharged in full or provision has been fully made therefor. 


History: 1953 Comp., § 14-52-30, enacted by Laws 
1965, ch. 300; 1971, ch. 173, § 19. 


3-51-35. Bonds; special funds from which payable. 


In order to carry out the purposes of the Greater Municipality Parking Law, a city upon enact- 
ment of a proper ordinance may issue bonds for any purposes permitted by Section 3-51-32 NMSA 
1978 and may pledge irrevocably to the payment of the principal of and interest on such bonds, the 
following special funds: 

A. all or any part of special assessments levied upon real property within a parking district 
formed for the particular project financed with the proceeds of such bonds; or 

B.~ all or any part of the income and revenues of the particular project financed with the pro- 
ceeds of the bonds; or 

C.. all or any part of the income and revenue of certain designated parking facilities bathe or 
not they were financed in whole or in part with the proceeds of the bonds; or 

D. -all or any part of the parking meter revenues of the city; or 

E. all or any part of the amount of money remitted to the city as, authorized by Section 7-1-6 
NMSA 197 8; or 

F. all or any part or [of] the proceeds distributed to the city pursuant to Section 64- 26- 19 NMSA 
1953 [repealed]; or 

G. all or any part or [of] the proceeds of any tolls, rates, fees, charges, license taxes, other excise 
taxes, or quasi-excise taxes legally available therefor which the city is empowered to fix, levy and 
collect; or 

H. any combination of these special funds specified i in Subsections A through F, even if, in the 
case of refunding tan any of such special funds were not pledged to the payment of the bonds 
being refunded. 


om 


History: 1953 Comp., § 14-52- 31, enacted by Laws Bracketed material. — The,bracketed material was 
1971, ch. 173, § 20. inserted by the compiler and is not part of the law. Laws 
Repeals and rectactments: — Laws 1971, ch. 173, 1971, ch. 207, § 16 repealed 64-26-19, 1953 Comp., cited in 


§ 20, repealed 14-52-31, 1953 Comp., relating to types of Subsection KF. 
bonds and sources from which payable, and,enacted the 
above section, 


3-51-36. Form and sale of bonds. 


A. Bonds of a city issued hereunder, shall be authorized by its ordinance and may be issued in 
one or more series and shall bear the date or dates, mature at such time or times, not exceeding 
thirty years from the date of issue, bear interest at any coupon rate or rates, of not exceeding the 
maximum coupon rate permitted by the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978], 
be in such denomination or denominations, be in such form, either coupon or registered, carry such 
conversion or registration privileges, have such rank or priority, be executed in such manner, be 
payable in such medium of payment, at such place or places, and be subject to such terms of re- 
demption, with or without premium, as such ordinance, its trust indenture, or the bonds so issued 
may provide. 

B. Any bonds issued under the authority of the Greater Municipality Pateng Law may be sold 
at. public or private sale at, above or below par in such manner and at a price which shall result in 
a net effective interest rate of not exceeding that permitted by the Public Securities Act, and from 
time to time as may be determined by the governing body to be most advantageous. 

C. In case any of the officers of the city whose signatures appear on any bonds or coupons shall 
cease to be such officers before the delivery of such bonds, the signatures shall nevertheless be 
valid and sufficient for all purposes, the same as if such officers had remained in office until such 


814 


©, 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


3-51-37 GREATER MUNICIPALITY PARKING 8-51-37 


delivery. Any provision of any law to the contrary notwithstanding any bonds issued pursuant to 
the Greater Municipality Parking Law shall be fully negotiable. 

D. In any suit, action or proceedings involving the validity or extfircenbility of any bond of a 
city or the security therefor, any such bond reciting in substance that it has been issued by the 
city to aid in financing a parking facility project to provide additional facilities for parking motor 
vehicles shall be conclusively presumed to have been issued for a parking facility project of such 
character, and said project shall be conclusively deemed to have been planned, located and con- 
structed in accordance with the purposes and provisions of the Greater Municipality Parking Law. 


History: 1953 Comp., § 14-52-32, enacted by Laws Severability clauses. — Laws 1971, ch. 173, § 22, pro- 
1965, ch. 300; 1971, ch. 173, § 21. vided for the severability of the act if any part or applica- 
tion thereof is held invalid. 


3-51-37. Provisions of bonds and trust indentures. 


In connection with the issuance of bonds pursuant to the Greater Municipality Parking Law or 
in the incurring of obligations under leases made pursuant to the Greater Municipality Parking 
Law, and to secure the payment of such bonds or obligations, a city, in addition to its other powers, 
shall have power: 

A. to pledge all or any part of the gross or net rents, fees or revenues, of a parking facility proj- 
ect financed with the proceeds of the hands: to which its rights then exist or may thereafter come 
into existence; 

B. to covenant against pledging all or any part of the rents, fees and revenues, or against per- 
mitting or suffering any lien on such revenues or property; to covenant with respect to limitations 
on its right to sell, lease, or otherwise dispose of any parking facility project or any part thereof; 
and to covenant as to what. other or additional debts or obligations may be incurred by it; 

C. to covenant as to the bonds to be issued and as to the issuance of such. bonds in escrow or 
otherwise, and as to the use and disposition of the proceeds thereof; to provide for the replacement 
of lost, destroyed or mutilated bonds; to covenant against extending the time for the payment of its 
bonds or interest thereon; and to redeem the bonds, and to covenant for their redemption and to 
provide the terms and conditions thereof; 

D. to covenant as to the rents and fees to be charged in the operation of a parking facility 
project or projects, the amount to be raised each year or other period of time by rents, fees and 
other revenues, and as to the use and disposition to be made thereof; to create or to authorize the 
creation of special funds for moneys held for construction or operating costs, debt service, reserves 
or other purposes, and to covenant as to the use and disposition of the moneys held in such funds; 

EK. tocovenant and agree on its part as it deems necessary and advisable for the better security 
of the bonds issued thereunder; 

F. to prescribe the procedure, if any, by which the terms of any contract with bondholders may 
be amended or abrogated, the amount of bonds the holders of which must consent thereto and the 
manner in which such consent may be given; 

G. to covenant as to the use of any or all of its real or personal property acquired pursuant 
to the Greater Municipality Parking Law, and to covenant as to the maintenance of the real and 
personal property, the replacement thereof, the insurance to be carried thereon and fibe use and 
disposition of insurance moneys; 

H. to covenant as to the rights, liabilities, powers and duties arising upon the breach by it of 
any covenant, condition or obligation; and to covenant and prescribe as to events of default and 
terms and conditions upon which such declaration and its consequences may be waived; 

I. .to vest in a trustee or trustees or the holders of bonds issued pursuant to the Greater Mu- 
nicipality Parking Law, or any specified proportion of them the right to enforce the payment of 
such bonds or any covenants securing or relating to such bonds; to vest in a trustee or trustees the 
rights,,in the event of a default by said city, to take possession of any parking facility project or 
part thereof, and, so long as the city shall continue in default, to retain such possession and use, 
operate and manage the project, and to collect the rents and revenues arising therefrom and to 
dispose of the moneys in accordance with the agreement of the city with the trustee; to provide for 
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the powers and duties of a trustee or trustees and to limit the liabilities thereof; and to provide the 
terms and conditions upon which the trustee or the holder of bonds, or any proportion of them may 
enforce any covenant or rights securing or relating to the bonds; 

J. to exercise all or any part or combination of the power herein granted; to make niveau 
other than and in addition to the covenants herein expressly authorized, of like or different char- 
acter; to make such covenants as will tend to make the bonds more marketable sippy 
that .such covenants, acts or things may not be enumerated herein. i 


History: 1953 Comp., § 14-52-33, enacted by Lewin 
1965, ch, 300, 


3-51-38. Construction of bond provisions. 


The Greater Municipality Parking Law, without reference to other statutes of the state, shall 
constitutes [constitute] full authority for the authorization and issuance of bonds hereunder. No 
other act or law with regard to the authorization or issuance of bonds that provides for an election 
requires an approval or in any way impedes or restricts the carrying out of the acts herein autho- 
rized to be done shall be construed as applying to any proceedings taken hereunder or acts done 
pursuant hereto. 


History: 1958 Comp., § 14-52-84, enacted by Laws Bracketed material. — The bracketed material was 
1965, ch. 300, inserted by the compiler and is not part of the law, 


3-51-39. Filing alin dannims with Bitar nee general, 


A city shall file with the attorney general of the state a copy of all proceedings in connection with 
the issue of bonds pursuant to the Greater Municipality ee ‘Law. 


History: 1953 Comp., § 14-52-35, enacted by Laws 
1965, ch. 300. 


8-51-40. Remedies of an obligee. 


An obligee shall have the right, in addition to all other ribtlua sy which may be conferred ‘upon ak 
obligee subject only to any contractual restrictions binding upon such obligee: 

A. by mandamus, suit, action or proceedings at law or in equity to compel the city and the of- 
ficers, agents or employees thereof to perform each and every term, provision and covenant con- 
tained in any contract of the city with or for the benefit of the obligee and 'to require the carrying 
out of any or all such covenants and agreements of the city and the fulfillment of all duties im- 
posed upon the city by the Greater Municipality Parking Law; and 

B. by suit, action or proceeding in equity, to enjoin any acts or things which ites be inlwhe 
or in violation of any of the rights of such obligee. 


History: 1953 Comp., § 14-52-36, enacted by Laws 
1965, ch. 300. 


3-51-41. Additional remedies conferrable to an obligee.. 


A city shall have the power by its ordinance, trust indenture, lease or other contract to confer 
upon any obligee holding or representing a specified amount in bonds, or holding a lease, the right, 
in addition to all rights that may be otherwise conferred, upon the happening of an event of de- 
fault as defined in the ordinance or instrument, to do the following by suit, action or proceeding i in 
any court of competent jurisdiction: 

A. obtain the appointment of a receiver of any parking facility project of the city or‘any part 
thereof and of the rents and profits therefrom. If the receiver be appointed he may enter and take 
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possession of the parking facility project or any part thereof and so long as the city continues in 
default operate and maintain the same, and collect-and:receive all fees, rents, revenues, or other 
charges thereafter arising therefrom, and shall keep such moneys in a separate account or ac- 
counts and apply the same in accordance with the obligations of the city as the court shall direct; 

B. require the city and the officers and agents thereof to account for the money actually re- 
ceived as if it and they were the trustees of an express trust. 


History: 1953 Este § 14-52-87, erected by Laws 
1965, ch. 300. 


3-51-42. Bonds; exemption from taxation. 


Bonds and other evidences of indebtedness issued under the provisions of the Greater Munici- 
pality Parking Law shall forever be and remain free and exempt from taxation by this state or any 
subdivision thereof. 


History: 1953 Comp., § 14-52-38, enacted by Laws 
1965, ch. 300. 


3-51-43. Aid from federal government. 


In addition to the powers conferred upon a city by other provisions of the Greater Municipality 
Parking Law, a city is empowered to borrow money.or accept contributions, grants or other finan- 
cial assistance from the federal government for, or in aid of, any parking facility project within 
its area of operation; and to these ends, to comply with the conditions, trust indentures, leases 
or agreements as may be necessary, convenient or desirable. It is the purpose and intent of the 
Greater Municipality. Parking Law to authorize every city to do any and all things necessary, 
convenient or desirable to secure the financial aid or cooperation of the federal government in the 
undertaking, acquisition, construction, maintenance or operation of any parking facility project of 
the city. : 


Hidtoby: 1953 Comp., § 14-52-39, enacted by Laws 
1965, ch. 300, t 


3-51-44. Contracts; leases; increase of revenue. | 


Every contract entered into by the city for the use of any project or the services or facilities 
thereof acquired, constructed or completed from the proceeds of the sale of revenue bonds shall 
incorporate by reference the provisions of any ordinance pursuant to which the bonds were issued. 
Every such contract or lease shall also refer to the provisions of the Greater Municipality Parking 
Law with respect’to the obligation of the city to fix fees and charges to meet the payments pro- 
vided for in the Greater Municipality Parking Law and the proceedings for the issuance of revenue 
bonds and all payments required to be made to the city under such contract shall be subject to 
increase if and when the city is required to increase rates or charges to meet its obligations here- 
under and under ar ordinance providing for the issuance of bonds. 


History: 1953 Comp., ., § 14-52-40, enacted by Laws 
1965, ch. 300. _ 
3-51-45. Greater Municipality Parking Law controlling. 


Insofar as the provisions of the Greater Municipality Parking Law are inconsistent with the 
provisions of any other law, the provisions of the Greater Municipality Parking Law shall be con- 
trolling. No other existing law providing for establishment and maintenance of parking facilities 
contemplated by the Greater Municipality Parking Law shall be repealed thereby, but such laws 
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shall remain in force to be applied by the governing body of the city to which it applies without 


reference to the Greater Municipality Parking Law. 


History: 1953 Comp., § 14-52-41, dadeted by Laws 
1965, ch. 300. 


3-51-46. Passenger motor vehicle of a person with a disability; parking 
privilege. 


Passenger motor vehicles owned by and carrying a person with a disability and displaying 
special registration plates, or passenger motor vehicles carrying persons with severe mobility 
impairment and displaying parking placards, issued pursuant to Section 66-3-16 NMSA 1978, 
shall be permitted to park for unlimited periods of time in parking zones restricted as to length 
of time parking is normally permitted and are exempt from payment of any parking fee of the 
state or its political subdivisions, except that airport parking facilities may charge long-term 
parking fees for periods of time exceeding twenty-four hours. The provisions of this section shall 
prevail over any other law, rule or local ordinance but do not apply to zones where stopping, 
standing or parking is prohibited, zones reserved for special types of vehicles, zones where park- 
ing is prohibited during certain hours of the day in order to facilitate traffic during those hours 
when parking is prohibited and zones subject to similar regulation because parking presents a 
traffic hazard. 


History: 1953 Comp., § 14-52-42, enacted by Laws 
1973, ch. 22, § 3; 1999, ch. 297, § 3; 2007, ch. 46, § 4; 
2009, ch, 227, § 1. 

The 2009 nendaient effective June 19, 2009, at the 
end of the first sentence, added the exception for airport 
parking facilities, 

The 2007 amendment, effective June 15, 2007, made 
non-substantive language changes. 


The 1999 amendment, effective June 18, 1999, in the 
first sentence, inserted "and carrying" near the beginning, 
substituted "displaying special" for "carrying special", 
inserted the language beginning "or passenger motor ve- 


‘hicles" and ending "parking placards", substituted -"66-3- 


16 NMSA 1978" for "64-3-12.3 NMSA 19538", and deleted 
"meter" before "fee of the state" near the end; and, in the 
second sentence, substituted "rule" for "regulation". 


ARTICLE 52 


Municipal Transit 


i) 
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. Municipal Transit Law; short title. 
. Legislative determination. 

. Authorization. 

. Powers of authorized municipality, 
. Transportation contracts. 

. Bond ordinance. 

. Terms of bonds. 

. Sale of bonds. 

. Construction. 
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3-52-10. Additional security. 

3-52-11. Foreclosure. 

3-52-12. Legal investments. 

3-52-13, Tax exemptions. 

3-52-14, Declaration of legislative intent. 

3-52-15. Authorization of collective bargaining in munic- 
ipalities wishing to qualify for grant. 

3-52-16, Coercive action prohibited. ) 


3-52-1. Municipal Transit Law; short title. 
Sections 3-52-1 through 3-52-13 NMSA 1978, may be cited as the "Municipal Transit Law". 


History: 1953 Comp., § 14-53-1, enacted by Laws 
1965, ch. 300. 

Cross references. — For the Tort Claims Act, see 41- 
4-1 NMSA 1978 et seq. 


For excavation damage to pipelines and ‘underground 


utility lines, see 62-14-1 NMSA 1978 et seq. 
For the Public Mass Transportation Act, see 67-3-67 
NMSA 1978 et seq. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur, 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions-§ 210. ~ 

62 C.J.S. Municipal Corporations § 639; 63 C.J.S. Mu- 
micipal Corporations § 1054; 64 C.J.S. Municipal Corpora- 
tions § 1810, 
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3-52-2. Legislative determination. 


The legislature finds that:privately operated public transportation has declined in patronage 
and use and become: less attractive to investment capital than formerly. Growth of population in 
relation to area, the development of improved highways and intersecting structures, the wider use 
of the private automobile and the scattering of shopping and employment centers have diverted 
users to private transportation, provided intense competition for public transportation facilities, 
and pyramided operating costs of public transit to a point that increases in rates are being re- 
quired and municipalities formerly and now depending on public transit are threatened with hav- 
ing icp abi facilities for public sic gpetcrvea nian or privately owned. 


Histiews 1953 Comp., § 1453-2, enacted by Laws 
1965, ch. 300. 


3-52-38. Authorization. 


A. A aniitalitn may invoke the uae ve gory in the Municipal Transit Law on finding 

all of the following state of facts to exist: 

(1) general transportation of persons is necessary ain tetera 

(2) privately owned public transportation facilities in operation are inadequate; 

(3) itis impossible for existing franchise operators to render necessary service with ad- 
equate resulting return on the investment of capital; and 

(4) assignment of the existing franchise by the holder or release of the eininbay franchise 
and granting of a new franchise by the city will not afford adequate service. Such finding, if made, 
shall be by resolution adopted by the governing body on the affirmative recorded vote of at least 
two-thirds of the elected members of the governing body. The resolution shall be published in full 
in a daily newspaper of general circulation in the municipality. It shall not take effect:until thirty 
days after the publication. If within the thirty days of the publication a petition signed by qualified 
voters in number equal to twenty percent of the number of voters at the-preceding city election on 
which members of the governing body were elected asks that the resolution in question be submit- 
ted to a vote of the people for adoption or rejection,'the measure shall not take effect until an elec- 
tion is held as petitioned. The governing body may then rescind the resolution or, in its discretion, 
call an election within ninety days, at which time the proposition shall be submitted to the voters; 
provided that the date is not in conflict with the provisions of Section 1-24-1 NMSA 1978. The 
governing body shall provide for the election pursuant to the provisions of the Local Election Act 
[Chapter 1, Article 22 NMSA 1978]: If a majority of the votes cast at such election are against the 
measure, it shall be void. If a majority of the votes cast favor the measure, the governing body may 
proceed to acquire and operate a transit system as provided in the Municipal Transit Law: If'a ma- 
jority of those voting on the proposition disapprove the proposition, the matter may not again be 
submitted by the governing body until the next election ‘at which city commissioners are chosen. 

B: Any transit department so established is declared to be a public utility. 


History: 1953 Comp., § 14-53-83, enacted by Laws. ANNOTATIONS 


1965, ch. 800; 1971, ch, 11, § 1; 2019, ch. 212, § 187, , Ae 
The 2019 amendment, eHedhon ’April 8, 2019, pro- City cannot operate a statewide charter service. 


1964 Op, Att'y Gen. No. 64-150. 
Finding of inadequacy of statewide charter ser- 
vice not warranted. — The governing body of munici- 


vided that an election for the purpose of authorizing the 
municipality to invoke the authority of the Municipal 
Transit Law shall be conducted pursuant to the: Local 
Election Act; in the undesignated paragraph after Para- pality, would not be war ranted i in making a finding that 
graph A(4), added "provided that the date is not in con- privately owned: transportation facilities are inadequate 
flict with the provisions of Section 1-24-1 NMSA 1978", insofar as statewide charter service is involved, as it is in 
and after "shall provide for the election", deleted "in the no position to so determine, and further, such determina- 
same manner as for an election at which members of the tions are for the state corporation commission (now pub- 
governing body are chosen" and added "pursuant to the lic regulation commission) to make. 1964 Op. Att'y Gen. 


provisions of the Local Election Act". No. 64-150. 
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3-52-4. Powers of authorized municipality. 


A. Any eligible municipal corporation having elected to invoke the powers set forth in the Mu- 
nicipal Transit Law may engage in the business of transportation of passengers and property 
within the municipality by whatever means it may decide, and may acquire cars, motor buses and 
other equipment necessary for carrying on the business. It may acquire land and erect buildings 
and equip them with all necessary machinery and facilities for operation, maintenance, modifica- 
tion, repair and storage of any buses, cars, trucks or other equipment needed. It ia do all things 
necessary for the acquisition and conduct of the business of transportation. 

B. The governing body may provide for the selection of officers, agents, and strafing acl neces- 
sary to be employed in connection with the acquisition, construction, maintenance and operation 
of such system of transportation, define their duties, regulate their compensation, and provide for 
their removal. 

C. The governing body may make, ordain and establish all such ordinances, resolutions, rules 
and regulations as it may deem necessary and proper for the conduct of the business of transporta- 
tion and for fixing and collecting all fares, rates and charges for services rendered therein. 

D. Any municipality engaging in the business of transportation may extend any system of 
transportation to points outside the municipality where necessary and incidental to furnishing 
efficient transportation to points in the municipality. 

E. The governing body may lease any system of transportation in whole or in part to any per- 
son who will contract to operate it according to rules, time tables and other SPRUE viCu ae estab- 
lished by the governing body. 

F, Any municipality may furnish transportation service to areas located paieite the city limits 
and within the county in which it is located provided that prior contracts have been made with the 
county in which the areas are located covering the wee rates, service and other pertinent 
matters before initiation of such service. | 

G. Power of eminent domain: 

(1) is granted to a qualifying municipality for the purpose of acquiring lands and buildings 
necessary to provide efficient public transit; 

(2) is granted to a qualifying municipality for the purpose of acquiring lands, equipment, 
buses, contracts and other assets of persons holding franchises for public transit therein; and 

(8) » may be exercised as provided by law. 

H.. The city, as an operating entity, may enter into contracts for special cnivisipexbeliari service, 
charter buses, advertising and any other function which private enterprise, operabials a public 
transit facility could do or perform for revenue. 

I, The governing body may spend public moneys to pay part of the costs of apexece of — 
transit if revenues of the system prove to be insufficient. 

J. The municipality is authorized to enter into binding tee with the United States or 
any of its officers or agencies, of [or] the state or any of its officers;or agencies, or any combination 
of agencies, departments, or officers of both the United States and the state of New Mexico, for 
planning, developing, modernizing, studying,:improving, financing, operating or otherwise affect- 
ing public transit, to accept any loans, grants or payments from such agencies, and to make any 
commitments or assume any obligations required by such agencies asa ue of receiving the 
benefits thereof. 


History: 1953 Comp., § 14-53-4, enacted by Laws 1978 (now repealed) would lead to a.contradiction of home 


1965, ch. 300; 1969, ch. 251, § 11. rule autonomy as guaranteed by N.M. Const., art. X, § 6, 
Bracketed material, — The bracketed material was only this section, which is more specific in scope, will be 
inserted by the compiler and is not part of the law. enforced, City of Albuquerque v. N.M..State Corp. Comm'n, 
Cross references. — For condemnation proceedings, 1979-NMSC-095, 93 N.M. 719, 605 P.2d 227 (decided un- 
see 42A-1-1 NMSA 1978 et seq. der prior law), 
City cannot operate a statewide charter service. 
ANNOTATIONS 1964 Op. Att'y Gen. No. 64-150. | 


More specific law governs municipal transit. — 
When enforcement of this section and 65-2-1B NMSA 
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3-52-5. Transportation contracts. 


All contracts for work, material or labor in connection with a transportation system shall be let 
in the manner provided by law for the letting of other contracts by the municipality. 


History: 1953 Comp., § 14-53-5, enacted by Laws 
1965, ch. 300; 1999, ch. 74, § 1. 

The 1999 amendment, effective June 18, 1999, sub- 
stituted "Transportation contracts" for "Limitations on 
power" in the section heading; deleted the Subsection A 


deleted Subsection B, which read "Transit service may not 
be extended to points outside the county in which the city 
is located unless prior approval is obtained from the state 


. corporation commission and other regulatory bodies hav- 


ing jurisdiction in the matter"; and made minor stylistic 


designation, and in that subsection, inserted "system"; changes, 


3-52-6. Bond ordinance. 


The governing body may adopt an ordinance providing: 

A. for issuance of bonds to enable the municipality to acquire land, buildings, buses or other 
equipment required for public transit or for refunding bonds previously issued for such purpose or 
both such purposes; 

B. the bonds are payable solely from a pledge of: 

(1) gross income derived by the municipality from the transit facilities financed with the 
proceeds and other transit facilities not so financed; provided that when gross revenues are so 
pledged, the municipality may apply to the payment of the expense of maintaining and operating 
the transit facilities, the gross revenues of which are so pledged, the city’s revenues derived from 
sources other than the proceeds of ad valorem taxes and may, in the proceedings authorizing such 
issue of such bonds, covenant and agree to apply to the payment of such maintenance and opera- 
tion expenses so much of such revenues as may be necessary for such purposes or as may be speci- 
fied in the proceedings; 

(2) income derived from franchises granted by the governing body of the municipality; 

(3) contributions, grants or other financial assistance from the state or federal govern- 
ments or any other source; or 

(4) any combination of these sources; and 

C. the ordinance is irrepealable as:long as any indebtedness on the bonds is unpaid by the 
municipality. 


History: 1953 Comp., § 14-53-6, enacted by Laws 
1965, ch. 300; 1965, ch. 309, § 1. 


3-52-7. Terms of bonds. 


A. The ordinance authorizing issuance of bonds shall specify: 
(1) issuance in any number of series; 
(2) maturity dates; 
(3) interest not exceeding six percent a year; 
(4) denominations; 
(5) form, either coupon or registered; 
(6) conversion or registration privileges; 
(7) rank or priority; 
(8) manner of execution; 
(9) if desirable, features of redemption, prior to maturity with or without premium; and 
(10) the terms, manner and medium of payment and redemption. 

B. No member of the governing body or any person executing bonds is personally liable on any 
bond. All bonds are payable solely from the sources allowed by the governing body as specified in 
the authorizing ordinance. No bond is a debt; liability or general obligation of the issuing munici- 
pality. 

C. The terms prescribed by the authorizing ordinance and by this section shall be carried on 
the face of each bond. 
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History: 1953 Comp., § 14-53-7, enacted by Laws AT r \.§? 
1965, ch. 300. 


3-52-8. Sale of bonds. keels todo § | bi | wrfidunsi 


A. Bonds may be sold at either public or private sale; provided that no such bonds may be sold 
at any price which does not result in an actual net interest cost to maturity, computed on the basis 
of standard. tables of bond values, in excess of six percent. . 

B. Ifany municipal officer whose signature appears on any bond ceases to be an officer before 
delivery of the bonds, the signature is valid for all purposes as if the officer had remained in office 
until delivery. 

C. All bonds are fully negotiable. 


History: 1953 Comp., § 14-53-8, enacted by Laws if] 
1965, ch, 300, " 


3-52-9. Construction. 


The Municipal Transit Law is full authority for authorization and issuance of bonds and no 
election is necessary. In any proceeding involving the validity and enforceability of any bond or its 
security, any bond reciting in substance that it was issued by the municipality to aid in financing 
public transit facilities is conclusively presumed to have been issued for a public transit se 
planned, operated and used in accordance with the Municipal Tranett Law. 


History: 1953 abate § 14-53-9, enacted a8 Laws 
1965, ch. 300. 


3-52-10. Additional security. 


To further the marketability of bonds, the ordinance authorizing their issue may: 

A. secure their payment by deed of trust. or mortgage conveying municipally owned land and 
improvements acquired for the public transit facility from the proceeds of the bonds to a trustee 
for the benefit and security of the bondholders; and 
B. authorize any other security agreement not in conflict with law. 


History: 1953 Comp., § 14-53-10, enacted by Laws 
1965, ch. 300. 
3-52-11. Foreclosure. 


If the interest or any serial maturity of any bond is in default, any obligee may foreclose against 
the municipality under the same procedure provided for foreclosure of real estate mortgages. The 
district court may appoint a receiver to operate the transit facilities in default. 


History: 1953 Comp., § 14-53-11, enacted by Laws Cross references. — For foreclosure of mortgages, see 
1965, ch. 300. 39-5-1 NMSA 1978 et seq. 


3-52-12. Legal investments. 


Bonds are legal investments for savings banks and insurance companies under the laws of this 
state. They are bonds, notes or other obligations of a municipal subdivision of this state, issued pursu- 
ant toa law of this state, for the purposes of investment or purchase by the state investment officer. 


History: 1953 Comp., § 14-53-12, enacted by Laws 
1965, ch, 300. 
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3-52-13. Tax exemptions. 


Bonds and their income and all mortgages or other instruments executed as security for them 
are exempt from all taxation by this state or any of its political subdivisions. 


History: 1953 comp: ., § 14-53-13, enacted by Laws 
1965, ch. 300. 


3-52-14. Declaration of legislative intent. 


The legislature in recognition of the provisions of Public Law 88-365, 88th Congress, 1964, 
and realizing the importance of modern, efficient, economical transportation facilities in a mu- 
nicipality as an assurance of the convenience to the citizenry and the promotion of economic 
progress and development, desires to bring existing: New Mexico laws in accord with the provi- 
sions of the Urban Mass Transportation Act of 1964 and to enable a municipality to qualify for 
a grant under such law through recognition of, and collective bargaining with, an appropriate 
union as required under the labor standards provision in Section 10, Paragraph (c) of the above 
federal law. — 


History: 1953 Comp., § 14-53-14, enacted by Laws that the legislature specifically rejected collective bar- 


1965, ch. 274, § 1. gaining for all others. 1987 Op. Att'y Gen. No. 87-41. 
Compiler's notes. — The Urban Mass Transporta- It would be incorrect to infer that by including a provi- 
tion Act of 1964 (Public Law 88-365), cited in this section, sion allowing closed meetings to discuss strategy prelimi- 
was formerly codified as 49 U.S.C. § 1601 et seq. It was nary to collective bargaining negotiations, 10-15-1K(3) 
repealed effective July 5, 1994. For present.sections, see... _[10-15-1H(5)] NMSA 1978 in the Open Meetings Act, the 
the Federal Transit Act, 49 U.S.C. § 5301 et seq. ~~ legislature recognized the general right of public sector 
collective bargaining. To the contrary, that provision was 
ANNOTATIONS enacted only because the legislature specifically had au- 
No general right of public sector collective bar- thorized cities to bargain collectively with transit work- 
gaining. — Because the legislature, by 3-52-14 to 3-52-16 ers in 3-52-14 to 3-52-16 NMSA 1978, 1987 Op. Att'y Gen. 


No. 87-41 (issued prior to enactment of the Public Em- 


NMSA 1978, i thori bli tity, mu- ay 
expressly autheieedsede BURA ABAD. Rau ployees Bargaining Act, § 10-7E-1 NMSA 1978, et seq.). 


nicipalities, to engage in collective bargaining with one 
type of employee, mass transit workers, it may be inferred 


3-52-15. Authorization of collective bargaining in municipalities 
wishing to qualify for grant. 


Any municipality desiring to qualify for a grant under the Urban Mass Transportation Act 
of 1964 (being Public Law 88-365, 88th Congress) may in order to meet the requirements of 
Section 10, Paragraph (c) of that act, recognize, and enter into collective bargaining with, an 
appropriate union representing employees of such municipal transit system with regard to the 
preservation of employee rights, privileges and benefits under any existing collective bargain- 
ing agreements or otherwise; the continuation of collective bargaining rights; the protection 
of individual employees against a worsening of their positions with respect to their employ- 
ment; assurances of employment to employees of acquired mass transportation systems and 
priority of reemployment of employees terminated or laid off; and paid training or retraining 
programs. 


History: 1953 Comp., § 14-53-15, enacted by Laws of the act, also cited in this section, appeared as 49 U.S.C. 


1965, ch. 274, § 2. § 1609(c). For present section, see 49 U.S.C. § 5333. 
Compiler's notes. — The Urban Mass Transportation ; 
Act of 1964 (Public Law 88-365), cited in this section, was ANN OTATIONS 
formerly codified as 49 U.S.C. § 1601 et seq. It was re- Law:reviews. — For note, SStHIE shar Disputes - A 
pealed effective July 5, 1994. For present sections, see the Suggested Approach for New Mexico," see 1 N.MLL. Rev. 
Federal Transit Act, 49 U.S.C. § 5301 et seq. Section 10(c) 281 (1971). 
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3-52-16 


3-52-16. Coercive action prohibited. 


MUNICIPALITIES 


3-53-1.1 


This act [3-52-14 through 3-52-16 NMSA 1978] shall not be construed as authorizing or per- 
mitting such public employees, associations or groups to carry out such collective bargaining by 
means of strikes, picketing or any other coercive action. 


History: 1953 Comp., § 14-53-16, enacted by Laws 
1965, ch. 274, § 3. 


ANNOTATIONS 


Law reviews. — For note, "Public Labor Disputes - A 
Suggested Approach for New Mexico," sée 1 N.M.L. Rev. 
281 (1971). j 


ARTICLE 53 
Waters; Regulation of Use 


Sec. 

3-53-1. Regulation of watercourses, ponds, wells and cis- 
terns, 

3-53-1.1, New domestic water wells; municipal authority. 

3-53-2. Regulation of water use. 

3-58-2.1. Water resources; county or municipal require- 
ments, 

3-53-38. ixigation; regulation of public acequias, 


Sec. 

3-53-4. Purchase or lease of cadena or ditch; election: assump- 
tion of powers and duties when acquired, 

3-58-5. Irrigation of trees and shrubs; assessment of cost 
against abutting property; manner of mak- 
ing assessment; lien; irrigation of private 
property; annual charge; PayaeRs in ad- 
vance, 

f 


3-53-1. Regulation of watercourses, ponds, wells and cisterns. 


A municipality may: 


A. deepen, widen, dock-cover, wall, alter or change the channel of watercourses; 

B. cleanse and purify waters, watercourses and canals; 

C. drain or fill ponds on private property to prevent or abate nuisances; 

D. construct, repair and regulate the use of vaults, cisterns, hydrants, pumps, bridges, via- 


ducts, tunnels and wells; and 


EK. regulate and authorize the construction of any iad carcyine. water on, through or across 


any street. 


History: 1953 pases .» § 14-54-1, enacted by Laws 
1965, ch. 300. 

Cross references. — For power of municipality to 
open, construct, repair, keep in order and maintain water 
mains, laterals, reservoirs, standpipes, sewers and drains, 
see 8-18-25, 3-49-5 NMSA 1978. 

For powers of municipalities regarding water facilities, 
see 3-27-1 NMSA 1978 et seq. 

For: Se eee water boards, see 3-61-1 NMSA 1978 
et seq: 

For waterworks companies, see 62-2- i NMSA 1978 et 
seq, 

For community springs or tanks, ‘see 72-10-1 NMSA 
1978 et seq. 

For public reservoirs, see 72-10-4 NMSA 1978 et seq. 


ANNOTATIONS 


Legislative intent. — The legislature did not intend, 
by implication, to empower cities to condemn, for street 
purposes, acequias used for irrigation purposes. Albuquer- 
que v. Garcia, 1913-NMSC-006, 17 N.M. 445,°180 P118, 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Va- 
lidity of rule of assessment for drainage improvement, 2 
A.L.R, 625, 

Overflow caused by diverting stream into new channel, 
12 A.L.R. 187. 

Percolation or seepage from ponded water, municipal li- 
ability for injury by, 38 A.L.R. 1248. 

Constitutionality and construction of statutes and ordi- 
nances for protection of municipal water supply, 72 A.L:R. 
673. 

Validity, construction, and effect of statute, ordinance, 
or other measure involving chemical treatment of public 
water supply, 43 A.L.R.2d 453, 

Bathing, swimming, boating, fishing, or the like, pro- 
hibition or regulation to protect public water supply, 56 
A.L.R.2d 790. 

Pipeline, municipal liability for damage by water escap- 
ing from, 20 A.L.R.3d 1294. 

63 OW.S. Municipal Corporations §§ 1049, 1051, nae 
64 C.J.S. Municipal Corporations § 1807. 


3-53-1.1. New domestic water wells; municipal authority. 


A. A municipality may, by ordinance, restrict the drilling of new domestic water wells, except 
for property zoned agricultural, if the property line of the applicant is within three hundred feet of 
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3-53-2 WATERS; REGULATION OF USE 3-53-21 


the municipal water distribution lines and the property is located within the exterior boundaries 
of the municipality. 

B. \ No municipality may deny authorization for a new domestic water well permit to an appli- 
cant if the total cost to the applicant of extending the municipal water distribution line, meter and 
hook-up to the applicant's residence exceeds the cost of drilling a new domestic water well. 

C. A municipality that fails to authorize the drilling of a new domestic water well shall provide 
domestic water service within ninety days to the property owner under. the municipal water pro- 
vider's usual and customary charges and rate schedules. 

D. A municipality shall file with the state engineer its municipal ordinance restricting the 
drilling of new domestic water wells. 

EK. An applicant for a domestic water well located within the exterior boundaries’ of a munici- 
pality with a new domestic water well drilling ordinance shall obtain a permit to drill the well 
from the municipality subsequent to the state engineer's approval. 

F. A municipality with a domestic water well drilling ordinance shall act upon a new domestic 
water well permit application within thirty days of receipt of the request. 

G. A municipality shall notify the state engineer of all municipal permit denials for domestic 
well authorization. 

H. An applicant may appeal the decision of the municipality to the district court in the county 
of the municipality. 

I. Nothing in this section shall limit the ‘auvhorsty. of the state engineer to administer water 
rights as provided by law. 

J. The state engineer shall not be liable for actions ries in accordance with,a Prnicnal ordi- 
nance authorizing restriction of domestic well drilling within the exterior boundaries of a Mila ot 
municipality. | r 


History: Laws 2001, ch. 207, § 1. ordinances restricting the drilling of domestic water wells 


Cross references. — For state engineer, see 72-2-1 with; the office of the state engineer, Providing notice of 
NMSA 1978 et seq. the ordinance and its content and substance to the of- 
Effective dates. — Laws 2001, ch: 207 contained no fice of the state engineer is insufficient to satisfy 3-53-1.1 
effective date provision, but, pursuant to N.M. Const., NMSA 1978. Stennis v. City of Santa Fe, 2010-NMCA-108, 
art. IV, § 23, was. effective June 15, 2001, 90 days after 149 N.M. 92, 244 P.3d 787. 
adjournment of the legislature. A municipal ordinance regulating domestic wells 


is not effective until it is filed with the state engineer and 
does not have to track the language of this section. Sten- 
nis v, City of Santa Fe, 2008-NMSC-008, 148; N.M. 320, 
176 P.3d 309. 


ANNOTATIONS 


Strict compliance required. — Municipalities 
must strictly comply with the requirement that, they file 


3-53-2. Regulation of water use. 


In order to prevent waste and to conserve the supply of water, a municipality which owns and 
operates a water utility, or has granted a franchise for the operation of a public water system, may 
by ordinance regulate and restrict the use of water. 


History: 1953 Comp. ”, § 13 54-2, enacted ae eae __ Water supply, ordinance for protection of, 72 A.L.R. 673. 
1965, ch. 300. 94 C.J. “at Waters § 280. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d Waters § 3; Waterworks and Water Companies 
§§ 3, 69, 70. 


3-53-2.1. Water resources; county or municipal requirements. 


A. For the purpose of preserving and protecting water resources and to provide an assured 
water supply for the community, a county or municipality may require: 
(1) site development standards to conserve water and minimize water loss; 
(2) water harvesting and storage; 
(3) low water use landscaping and plant materials; 
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(4) nonagricultural residential and commercial water use limitations; or 
(5) recycling and reuse of water. 
B. The provisions of this section shall be implemented consistent with state engineer rules. 
C. Agricultural water users or agricultural water rights owners are excluded from the provi- 
sions of Subsection A of sei section. 


History: Laws 2007, ch. 120, s 1. IV, §. 28, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 120, contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art, 


3-53-3. Irrigation; regulation of public acequias. 


A municipality may regulate the flow and use of water in public acequias for irrigating purposes. 


History: 1953 Comp., § 14-54-38, enacted by Laws purposes, acequias used for irrigation purposes, Albuquer- 
1965, ch. 300. que v. Garcia, 1918-NMSC-006, 17 N.M. 445, 130 P. 118. 
Am. Jur. 2d, A.L.R. and Cw.S, references. — 94 
ANNOTATIONS C.J.S. Waters § 315. 


Legislative intent. — The legislature did not intend, 
by implication, to empower cities to condemn, for street 


3-53-4. Purchase or lease of canal or ditch; election; assumption of 
powers and duties when acquired. 


A. Ifa majority of the voters at a regular municipal election approve the purchase or lease of 
any canal or ditch, the governing body may, for the purpose of supplying water for be use of the 
people of the municipality: . 

(1) purchase or lease the canal or ditch; 

(2) acquire all the rights, privileges [and] franchises of any person owning or haying an 
interést in the canal or ditch; 

(3) hold and operate the canal or ditch in the same manner as the person from whom the 
canal or ditch was purchased or leased; and 

(4) repair, improve or enlarge the canal or ditch or any flume, dam or gate connected with 
the canal or ditch. 

B. The municipality purchasing or leasing a canal or ditch shall assume all obligations and 
other duties which by law had devolved upon the owner from whom the canal or ditch was si 
chased or leased. 


History: 1953 Comp., § 14-54-4, enacted by Laws Bracketed material. — The bracketed material was 
1965, ch. 300; 1973, ch. 258, § 137. inserted by the compiler and is not part of the law. 


3-53-5. Irrigation of trees and shrubs; assessment of cost against 
abutting property; manner of making assessment; lien; 
irrigation of private property; annual charge; payment in 
advance. 


A. Ifthe governing body determines it is necessary to procure water for the benefit of the shade 
or ornamental trees in the streets and public grounds within the municipality, the governing body 
may: 

(1) procure water from any available source at the lowest price for which the water may 
be obtained; and | 

(2) construct irrigation ditches, laterals, headgates and other works for properly and eco- 
nomically conducting the water to the streets and public grounds for the benefit of the shade and 
ornamental trees. 
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B. On or before the first: Monday in April of each year, the governing body by resolution shall 
for the ensuing calendar year: ° 

(1) determine what streets, parts of streets and public erounils shall be irrigated; 

(2). estimate the expense of irrigating the shade and ornamental trees which shall include 
the cost of water, constructing ditches and laterals, keeping the ditches and laterals in repair, and 
delivering the water throughout the irrigation system; and | 

(3) equitably assess each tract or parcel of land along, by or in front of which a ditch or 
lateral runs and conducts water, its proportion cost of the total estimated expense according to the 
length of the row of trees along the streets contiguous to the lots or tracts of lands. 

C. The resolution shall further provide for the manner of giving notice of the assessment and 
when the assessment is due and payable. 

D. Ifthe owner or agent of the tract or parcel of land assessed as provided in this section fails 
to pay the assessment within the time provided by the resolution required in this section and 
after notice is given to the owner or agent of the tract or parcel of land assessed, the assessment 
becomes a lien against the tract or parcel of land so assessed ao shall be enforced as provided in 
Sections 3-36-1 through 3-36-5 NMSA 1978. 

E. On or before the first Monday in April of each year, the governing body may establish a 
charge in addition to the assessment provided for in this section for furnishing water to any tract 
or parcel of land privately owned within the municipality for. irrigation purposes but no water 
shall be delivered to a tract or parcel of land until the annual charge has been paid in advance. 

F. The governing body may by ordinance adopt regulations preventing the waste or excess use 
of water. 


History: 1953 Comp., § 14-54-5, enacted by Laws. - municipality or other governmental district as to public 
1965, ch. 300. service or utility rates, 4 A.L.R.2d 595. 
ANNOTATIONS 63 C.J.S. Municipal Corporations § 1320. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Dis- 
crimination between property within and that outside 


ARTICLE 54 


Sale or Lease of Property 


Sec. : Sec. 

3-54-1. Authority to sell or lease municipal utility facili- 3-54-3. Supplemental method for disposing of municipal 
ties or real property; notice; referendum, property. 

3-54-2. Sale, exchange and gift of property. ; 


3-54-1. Authority to sell or lease municipal utility facilities or real 
property; notice; referendum. 


A. A municipality may lease or sell and exchange any municipal utility facilities or real prop- 
erty having a value of twenty-five thousand dollars ($25,000) or less by public or private.sale or 
lease any municipal facility or real property of any value normally leased in the regular operations 
of such facility or real property, and such sale or lease shall not be subject to referendum. 

B. A municipality may lease or sell and exchange any municipal utility facilities or real prop- 
erty having an appraised value in excess of twenty-five thousand dollars ($25,000) by public or 
private sale or lease, subject to the referendum provisions set forth in this section. The value of 
municipal utility facilities or real property to be leased or.sold and exchanged shall be determined 
by the appraised value of the municipal utility facilities or real property and not by the value of 
the lease. An appraisal shall be made by a qualified appraiser and submitted in writing to the 
governing body. If the sale price is less than the appraised value, the governing body shall cause a 
detailed written explanation of that difference to be prepared, and the written explanation shall 
be made available to any interested member of the public upon demand. 
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C. Ifa public sale is held, the bid of the highest responsible bidder shall be accepted unless 
the terms of the bid do not meet the published terms and conditions of the proposed sale, in which 
event the highest bid that does meet the published terms and: conditions shall be accepted; pro- 
vided, however, a municipality may reject all bids. Terms and conditions for a proposed public sale 
or lease shall be published at least twice, not less than seven days apart, with the last publication 
no less than fourteen days prior to the bid opening, and in accordance with “ne eatin of Sub- 
section J:of Section 3-1-2 NMSA 1978. 

D. Any sale or lease of municipal utility facilities or real property Bifiehed into pursuant to 
Subsection B of this section shall be by ordinance of the municipality. Such an ordinance shall be 
effective forty-five days after its adoption, unless a referendum election:is held pursuant to this 
section. The ordinance shall be published prior to adoption pursuant to the provisions of Subsec- 
tion J of Section 3-1-2 NMSA 1978 and Section 8-17-3 NMSA 1978 and:shall be published after 
adoption at least once within one week after adoption pursuant to the provisions of Subsection f of 
Section 3-1-2. NMSA 1978. Such publications shall concisely set forth at gommad . 

(1) the terms of the sale or lease; 

(2) the appraised value of the municipal utility facilities’ or teal Weta 
(3) thetime and manner of payments on the lease or sale; . 
(4) the amount of the lease or sale; 

(5) the identities of the purchasers or lessees; ani 

(6) the purpose for the municipality making the lease or sale. 

E. In order to call for a referendum election on a sale or lease ordinance, a baiting shall he 

filed with the municipal clerk: 4 

(1) no later than thirty days after the adoption of the sale or lease ordinance; 

(2) containing the names, addresses and signatures of at least fifteen percent of the quali- 
fied electors of the municipality; and 

(8) containing the following heading on each page of the petition pieynen as follows: 


"PETITION FOR A REFERENDUM 


We, the undersigned registered voters of (insert name of municipality) peti- 
tion the governing body of (insert name of municipality) to conduct a refer- 
endum election on ordinance number __. Ordinance number would cause a 

(insert "sale" or lease") of municipal (insert "real property" 


r "utility facilities"). 


Date Name (printed) Address v Signature". 


F, Section 3-1-5 NMSA 1978 shall apply to all petitions filed calling for a referendum election 
on a sale or lease ordinance. 

G. Ifthe municipal clerk certifies to the municipal governing body that the petition does con- 
tain the minimum number of valid names, addresses and signatures required to call a’referendum 
election on the sale or lease ordinance, the municipal governing body shall adopt. an election reso- 
lution within fourteen days after the date the clerk makes such certification, calling for a referen- 
dum election on the sale or lease ordinance. The election resolution shall be adopted and published 
pursuant to the provisions of the Local Election Act [Chapter 1, Article 22 NMSA ah and yen 
also concisely set forth: 

(1) the terms of the sale or lease; LBS 7 
(2) the appraised value of the municipal utility facilities or real property; ' 
(3) the time and manner of payments on the lease or sale; | BH Ysis 
(4) the amount of the lease or sale; | 
(5) the identities of all purchasers or lessees; and 
(6) the purpose for the municipality making the lease or sale. we 
”“ H. The referendum election on the sale or lease ordinance shall be held not later thei ninety 
days after the election resolution is adopted. Such election shall be held at a special or regular lo- 
cal election and shall be conducted pursuant to the provisions of the Local Election Act, sent quali- 
fied elector of the municipality may vote in such a referendum election. 
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3-54-2 : SALE OR LEASE OF PROPERTY 3-54-2 


I... Ifa majority of the votes castis to approve the sale or lease ordinance, the sale or lease ordi- 
nance shall be effective after the election results have been canvassed and certified. If a majority 
of the votes cast-is to disapprove the sale, or lease ordinance, the ordinance shall not be effective. 


‘History: 1953 Comp., § 3-54-1, ehadtaa by I Laws 
1983, ch. 115, § 1; 1985, ch. 208, § 119; 1999, ch. 134, § 
1; 2018, ch. 79, § 69. 

Repeals and reenactments. — Laws 19838, ch. 115, § 
1, repealed former 3-54-1 NMSA 1978, relating to author- 
ity to sell or lease municipal utility or real property used 
for municipal purposes, and enacted a new 3-54-1 NMSA 
1978, 

Cross references. — For lease of parking facilities, see 
3-50-8 and 3-51-8 NMSA 1978. 

The 2018 amendment, effective July 1, 2018, jravide 
that the Local Election Act governs both the adoption and 
publishing of election resolutions calling for a referendum 
election on a sale or lease ordinance and referendum elec- 
tions on a sale or lease ordinance; in Subsection G, after 
"pursuant to the provisions of the", deleted "Municipal 
Election Code governing special elections" and added "Lo- 
cal Election Act"; and in Subsection H, after "special or 
regular", deleted "municipal" and added "local", and after 
"shall be conducted", deleted "as a special election in the 
manner provided in the Municipal Election Code" and 
added "pursuant to the provisions of the Local Election 
Act". 

Temporary provisions. — Laws 2018, ch. 79, § 174 
provided that references in law to:the Municipal Election 
Code and to the School Election Law shall be deemed to be 
references to the Local Election Act. — 

The 1999 amendment, effective June 18, 1999, substi- 
tuted "forty-five days" for "seventy'days" in Subsection D; 
and, in Subsection E, substituted "shall" for "must" in the 
introductory language and "thirty days" for "sixty days" in 
Paragraph (1), 


ANNOTATIONS 


"Terms" defined. — The word terms", as used in Para- 
graph (1) of Subsection D, refers to the amount, time and 


manner of payments, City of Clovis v. Southwestern Pub. 
Serv. Co., 1945-NMSC-030, 49 'N.M. 270, 161 P.2d 878. 

Am. Jur.’2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 549 to 559. 

Right to lease or convey park, square, or common, 18 
A.L.R. 1259, 63 A.L.R. 484, 144 A.L.R. 486. 

Sufficiency of compliance with condition of sale or lease 
by municipality of public utility plants, 52.A.L:R. 1052. 

Mortgage or pledge of property or income therefrom, 71 
A.LiR. 828. 

Lease or sale of municipal: ane or contract therefor, 
as affecting right of municipality to compete, 118 A.L.R. 
1030. 

Implied ‘or inherent power of municipal corpération to 
sell its real property, 141 A.L.R. 1447. 

Constitutional prohibition of municipal corporation 
lending its credit or making donation as applicable to sale 
or leasing of its property, 161 A.L.R. 518. 

Off-street public parking facilities, 8 A.L.R.2d 373. 

Granting or taking of lease of property by municipality 


~~ as within authorization of purchase or acquisition thereof, 


11 A.L.R.2d 168. 
Maintenance by municipal corporations of tourist or 
trailer camps, motor courts or motels; 22 A.L.R.2d 774. 
Conveyance by municipality as carrying title to center 


* of highway, 49 A.L.R.2d 982. 


Power of municipality to sell, lease, or mortgage public 
utility plant or interest therein, 61 A.L:R.2d 595. 

Ordinance as to sale or other disposition of municipal 
property as within operation of initiative and referendum 
provisions, 72 A.L.R.3d 1030, 

63 C.J.S. Municipal Corporations’ § 962. 


3-54-2. Sale, coatian aus and gift of property. 


A. A municipality may sell personal property for cash at public or private sale without notice 
where it is shown to the governing body that such property does not exceed the value of two thou- 
sand five hundred dollars ($2,500). 

B. A municipality may sell personal property having a value of more than two thousand five 
hundred dollars ($2,500) at public or private sale. If a private sale is held under this subsection, 
such sale shall be held only after notice is published at least twice, pursuant to the provisions of 
Subsection J of Section 3-1-2 NMSA 1978, not less than seven He apart, with the last publication 
not less than fourteen days prior to the sale. 

C. Ifa public sale is held, the bid of the highest responsible bidder shall be accepted unless 
the terms of the bid do not meet the published terms and conditions of the municipality, in which 
event the highest bid which does meet the published terms and conditions shall be accepted; pro- 
vided, however, a municipality may reject all bids. Terms and conditions for a proposed sale or 
lease shall be published at least twice, not less than seven days apart, with the last publication no 
less than fourteen days prior to the bid opening, and shall be published according to the provisions 
of Subsection J of Section 3-1-2 NMSA 1978. 

D. A municipality may sell, at a private or public sale, exchange or donate real or personal 
property to the state, to any of its political subdivisions or to the federal government if such sale, 
exchange or gift is in the best interests of the public and is approved by the local government divi- 
sion of the department of finance and administration. The provisions of Section 6-6-11 NMSA 1978 
shall not apply to such sale, exchange or a donation. 
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3-54-3 MUNICIPALITIES 3-55-3 


History: 1953 Comp., § 14-55-2, enacted by Laws 
1967, ch, 126, § 1; 1981, ch. 52, § 2;.1983, ch. 115, § 2; 
1989, ch. 380, § 2. 

Cross references, — For sale of public property by 
state agencies and local public bodies, see 13-6-1 NMSA 
1978 et seq. 

The 1989. amendment, effective June 16,1989, in Sub- 
section D substituted "local government division of the de- 
partment of finance and administration" for "state board 
of finance" at the end of the first sentence. 


ANNOTATIONS 


Presumption of property's value. — Where city 
determined to rid itself of building and readily accepted 
bid of $300 for performance of such service, and where 
there was published only one notice of contemplated. re- 
moval, presumption was, absent evidence to the contrary, 
that property did not exceed value of $500 (now $2500), 
that city officials complied with Subsection A of this sec- 
tion, and statement attached to city's insurance policy 
appraising building at $4000 did not overcome that pre- 
sumption. City of Carlsbad v. Northwestern Nat'l Ins, Po % 
1970-NMSG-002, 81 N.M. 56, 463. P.2d:32. 


. This section is general in nature and authorizes the 
sale of municipal property generally which is not being 
used strictly in carrying out an essential governmental 
function. 1953-54 Op. Att'y Gen. No. 53-5707. 

Application of section. — Prior to its 1983 amend- 
ment, this section only applied to the sale of municipal 
property not being used for essential governmental func- 
tions and did not apply to the situation in which it was 
necessary to raze an obsolete building in order to con- 
struct a new building on the site, This action could have 
been done under contract as part of the construction of the 
new building without complying with the requirements of 
this section. 1953-54 Op. Att'y Gen. No. 53-5823. 

Approval not required for sales under Subsec- 
tions A, B or C, — Since Subsection D expressly re- 
quires board of finance (now local government division) 
approval of sales of property to governmental entities, 
under the rule of expressio unius est exclusio alterius it 
would appear that board of finance approval (now local 
government division) is not required for sales of munici- 
pal property under Subsections A, B. or C. 1978 Op. Att'y 
Gen. No. 78-21. 


3-54-3. Supplemental method for disposing of municipal property. 


Sections 3-54-1 and 3-54-2 NMSA 1978 are intended to afford another and additional method 
of disposing of municipal real and personal property and are not to be construed. as repealing or 
qualifying any other statutory authorization granted a municipality to dispose of or exchange 
real or personal municipal property or as affecting in any way the sale, lease, exchange or other 
disposition of real or personal property pursuant to the Local Economic Bape iiipegens Act [5-10-1 


through 5-10-13 NMSA 1978]. 


History: 1953 Comp., § 14-55-3, enacted by Laws 
1965, ch. 300; 1993, ch. 297, § 15. 

The 1993 amendment, effective upon certification by 
the secretary of state that Article 9, Section 14 of the con- 
stitution of New Mexico has been amended as proposed by 
a joint resolution of the forty-first legislature, first session 


(Laws 1993, H.J.R. No, 12), substituted "3-54-1 and 3-54-2 
NMSA 1978" for "14-55-1 and 14-55-2 New Mexico Stat- 
utes Annotated, 1953 Compilation", inserted "of" following 
"dispose", and inserted the language beginning "or as af- 
fecting". The secretary of state certified the constitutional 
amendment on November 29, 1994. 


ARTICLE 55 
Unclaimed Property 


(Repealed by Laws 1983, ch. 50, § 4) 


3-55-1 to 3-55-3. Repealed. 


Repeals. — Laws 1983, ch. 50, § 4, repealed 3-55-1 to 
3-55-3 NMSA 1978, relating to inventory of unclaimed 
property, authority to sell unclaimed property and notice 
of sale, and proceeds of sale of unclaimed property and 


vesting of title, to property in the purchaser, respectively, 
effective March 19, 1983. For present provisions, see 29-1- 
13 to 29-1-15 NMSA 1978, 


ARTICLE 56 
Regional Planning 


Sec, 
3-56-1. Short-title. 
3-56-2. Creation of regional planning commission. 


Sec. 
8-56-3.. Membership and Soon 
3-56-4. Staff. 
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3-56-1 REGIONAL PLANNING 3-56-3 


Sec.) . Sec. 
3-56-5. Powers and duties [of regional planning commis- 3-56-7. Termination of membership. 
sion]. 3-56-8. Cooperation. 


3-56-6. Implementation of regional plans. © © " 8-56-9. Annual report [of commission]. 


p34 


3-56-1. Short title. 
This act [3-56-1 through 3-56-9 NMSA 1978] may be cited as the "Regional Planning Act." 


History: 1953 Comp., § 14-57-1, enacted by Laws Am. Jur, 2d, A.L.R. and C.J.S, references. — 83 Am. 

1967, ch. 239, § 1. Jur. 2d Zoning and Planning §§ 4, 10 to 16, 23, 25, 28. 
Cross references, — For municipal planning, see 3- Outside municipal limits, validity, construction, and ap- 
19-1 NMSA 1978 et seq. plication of statutes, and regulations adopted thereunder, 
For the Planning District Act, see 4-58-1 NMSA 1978 regarding county planning or zoning, or planning or zon- 
et seq. ing in territory outside municipal limits, 131 A.L.R. 1055. 
62 C.J.S. Municipal Corporations § 83; 101A C.J.S, Zon- 

ANNOTATIONS ing 8§ 9, 10, 29, 177 to:179. 


Law reviews. — For note, "County Regulation of Land 
Use and Development," see 9 Nat. Resources J. 266 (1969). 


3-56-2. Creation of regional planning commission. 


A. Aregional planning commission may be established as follows: 
(1) two or more municipalities, two or more adjacent counties, or one or more counties and 
a municipality or municipalities within or adjacent to the county or counties may, by agreement 
among their respective governing bodies, create a regional planning commission, if: 
(a) the municipality having the greatest population within the regional planning area 
is a party to the agreement; and 
(b) the number of counties and municipalities party to the agreement equals all of 
the total number of counties‘and municipalities within the region. The agreement shall be effected 
through the adoption by each governing body concerned, acting individually, of an appropriate 
resolution..A copy of the agreement shall be filed with the local government division and the secre- 
tary of the department of finance and administration; or 
(2) any municipality or county may, by legislative action of its governing bated delegate 
any or all of its planning powers and functions to a regional planning commission, or a county and 
one or more municipalities may merge their respective planning powers and functions into a plan- 
ning commission in accordance with the provisions of the Regional Planning Act. 
-B. Any additional county, municipality or school district within the regional planning area may 
become party to the agreement upon request of the regional planning commission: 


History: 1958 Comp., § 14-57-2, enacted by Laws ANNOTATIONS 


1967, ch..239, §.2; 1983, ch. 296,.§ 11. P ; 
‘Sy Ee Se county planning commis- Law reviews. — For note, "County Regulation of Land 


sions, see 4-57-1 to 4-57-3 NMSA 1978. Use and Development," see 9 Nat. Resources J. 266 (1969). 


3-56-3. Membership and organization. 

A. Membership of the regional planning commission shall consist of representatives from each 
participating government, in number and for terms specified in the agreement. Representatives 
are not required to be members of the local governing body or district they represent but may be 
selected from among residents of the area within its jurisdiction. A representative of the state gov- 
ernment may be designated by the governor to attend meetings of the commission, 

B. Members of the commission shall serve without compensation, but shall be reimbursed for 
expenses incurred in pursuit of their duties on the commission pursuant to the Per Diem and 
Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. The commission shall elect its own chairman 
from among its members, and shall establish its own rules and the committees it deems neces- 
sary to carry on its work. Committees may have as members persons other than members of the 
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3-56-4 MUNICIPALITIES * 3-56-5 


commission and other than elected officials. The commission shall meet as cies as necessary but 
no less than four times a year. 

C. The commission shall adopt an annual budget to be submitted to the participating gov- 
ernments which shall each contribute to the financing of the commission according to a formula 
specified in the agreement. Subject to approval of the secretary of the department of finance and 
administration, a regional planning commission may apply for, receive and utilize grants or other 
aid from the federal government or any of its agencies or from any other source. 


History: 1953 Comp., § 14-57-3, enacted by Laws 
1967, ch. 239, § 3; 1977, ch. 247, § 142; 1983, ch. 296, 
§ 12, 


3-56-4. Staff. 


The regional planning commission shall appoint a director qualified by training and experience 
who serves at the pleasure of the commission. The director is the chief administrative and plan- 
ning officer and regular technical adviser of the commission, and shall appoint and remove the 
staff of the commission. The director may make agreements with local planning agencies within 
the jurisdiction of the commission for temporary transfer or joint use of staff employees and may 
contract for professional or consultant services from other governmental and private agencies. 


History: 1953 Comp., § 14-57-4, enacted by Laws 
1967, ch. 239, § 4. 


3-56-5. Powers and duties [of regional planning commission]. 


The regional planning commission shall: 

A. prepare and from time to time revise, amend, extend or addi to aplan or plans for the devel- 
opment of the region. The plans shall be based on studies of physical, social, economic and govern- 
mental conditions and trends, and shall aim at the coordinated development of the region in order 
to promote the general health, welfare, convenience and prosperity of its people. The plans shall 
embody the policy recommendations of the commission and shall include, but not be limited to: 
(1). a statement of the objectives, standards and principles sought to be expressed in the 
plan; a 3 if 
(2) recommendations for the most desirable pattern and intensity of general land use 
within the region in the light of the best available information concerning natural environmental 
factors, the present and prospective economic and demographic bases of the region, and the rela- 
tion of land use within the region to land use in adjoining regions; 

(3) recommendations for the general circulation pattern for the region; including land, 
water and air transportation and communication facilities whether used for movement within the 
region or to and from adjoining areas; 

(4) recommendations concerning the need and proposed general location of public and pri- 
vate works and facilities which, by reason of their function, size, extent or for any other cause, are 
of a regional, as distinguished from purely local, concern; 

(5) recommendations for the Ba ee programming and financing of eutita! projects 
and facilities; and 

(6) other appropriate recommendations concerning current and impending problems 
which may affect the region; 

B. prepare studies of the region's resources, both natural and human, with respect to existing 
and emerging problems of industry, commerce, transportation, population, housing, agriculture, 
public service, local governments and any other matters relevant to regional planning; 

C. collect, process and analyze at regular intervals social and economic statistics for the region 
necessary to planning studies and make the results available to the public; 

D. participate with other government agencies, educational institutions and private organiza- 
tions in the coordination of regional research activities under Subsections B and C of this section; 
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E. cooperate with, and provide planning assistance to, county, municipal or other local govern- 
ments, instrumentalities or planning agencies within the region and coordinate regional planning 
with the planning activities of the state and of the counties, municipalities, special districts or 
other government units within the regions, as well as neighboring regions, and the programs of 
federal departments and agencies; 

F. provide information to officials of departments, agencies and instrumentalities of federal, 
state and local governments, and to the public at large, in order to foster public awareness and 
understanding of the objectives of the regional plan and the functions of regional and local plan- 
ning, and to stimulate public interest and participation in the orderly, integrated development of 
the region; . 

G. receive and review for compatibility with regional plans all proposed comprehensive land 
use, circulation and public facilities plans and projects, zoning and subdivision regulations, official 
maps and building codes of local governments in the geographic area and any amendments or 
revisions thereof, and make recommendations for their modification where necessary to achieve 
compatibility; . | 

H. review participating local government applications for capital project financial assistance 
from state and federal governments, and comment upon their consistency with the regional devel- 
opment plan; and review and comment upon state plans for highways and public works within the 
area to promote coordination of all intergovernmental activities in the region on a continuing basis; 

I. exercise all other powers necessary and proper for the discharge of its duties; and 

J. when deemed desirable, exercise its powers jointly or in cooperation with agencies or politi- 
cal subdivisions of this state or any other state, with agencies of the United States, or with Indian 
reservations, tribes or pueblos, subject to statutory provisions applicable to interjurisdictional 
agreements. 


History: 1953 Comp., § 14-57-5, enacted by Laws lis 3 ANNOTATIONS 


1967, ch. 239, § 5. . W 7 
Bracketed material. — The bracketed material in the Law reviews. — For note, "County Regulation of Land 


catchline was inserted by the compiler and is not part of Use and Development," see 9 Nat. Resources J. 266 (1969). 


the law. 


3-56-6. Implementation of regional plans. 


All comprehensive regional plans, as well as subdivisions and platting regulations, shall be ap- 
proved by the regional planning commission after public hearing and certified by the commission 
to all local governments and special districts within the region. Notice of the public hearing by the 
regional planning commission shall be published in a newspaper or newspapers of general circula- 
tion within the region, not more than fifteen nor less than ten days before the date set for the pub- 
lic hearing. Parties to the agreement shall be the constituent agencies for implementing the plan. 


History: 1958 Comp., § 14-57-6, enacted by Laws ANNOTATIONS 


PN eh ie Law reviews. — For note, "County Regulation of Land 


Use and Development," see 9 Nat. Resources J. 266 (1969). 


3-56-7. Termination of membership. 


Any governmental member of the commission may terminate its membership after giving not 
less than ninety days' notice in writing of its intention to withdraw. The notice shall be served 
upon the chairman of the commission personally or by mail. The ninety-day period begins to run 
from the date the notice is received by the chairman. The withdrawal of a member does not abro- 
gate or impair any contract or commitment previously made by the withdrawing governmental 
agency for the fiscal year. 


History: 1953 Comp., § 14-57-7, enacted by Laws 
1967, ch. 239, § 7. 
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3-56-8 MUNICIPALITIES 3-57-1 


3-56-8. Cooperation. 


Any local government or special district. within the region may, and all participating local gov- 
ernments and special districts shall, file with the regional planning commission all current and 
proposed plans, zoning ordinances, official maps, building codes, subdivision regulations and proj- 
ect plans for capital facilities and amendments and revisions of any of them as well as copies of 
their regular and special reports dealing with planning matters. Hach governmental unit within 
the geographic area over which.a regional planning commission has jurisdiction shall give the 
commission a reasonable opportunity to comment upon any proposed plans, zoning, subdivision 
and platting ordinances, regulations and capital facilities projects and shall consider any com- 
ments prior to adopting the plan, ordinance, regulation or project. By appropriate revision of an 
agreement, the,parties may require that, as a condition precedent to their adoption, any or all 
proposed plans, zoning, subdivision and platting ordinances, regulations and capital facilities proj- 
ects of their respective jurisdictions be determined by the regional,planning commission to be in 
conformity with the relevant plan of the commission. The sole power to adopt proposed plans, ordi- 
nances, regulations or projects remains with the local governing body or special district proposing 
them. , | 


History: 1953 Comp., § 14-57-8, enacted by Laws ANNOTATIONS 


ag ES Law reviews. — For note, "County Regulation of Land 


Use and Development," see 9 Nat. Resources J..266 (1969), 
3-56-9. Annual report [of commission]. 


The regional planning commission shall submit an annual report to the chief executive officers, 
legislative bodies and planning agencies of all local governments within the region and to the 
governor. | 


History: 1953 Comp., § 14-57-9, enacted by Laws Severability. — Laws 1967, ch. 239, § 10, provided 


1967, ch. 239, § 9. for the severability of the act if any part or application 
Bracketed material, — The bracketed material in the thereof is held invalid. 

catchline was inserted by the compiler and is not part of 

the law, 


Metropolitan Boundaries for Class A Counties 


. Petition to district court. 


. Short title. 7-6 
7-7. [Petition to district court;] service and publica- 
7-8 
7-9 


3-57-1 38-5 
3-57-2, Purpose of act, “y 3-5 
3-57-3. Definitions. tion of notice. 
8-57-4 3-57-8, Trial and judgment. 
3-57-5 38-5 


. Formation of local public bodies, 


. Methods of annexation. 
, Annexation by petition to municipality. 


3-57-1. Short title. 


This act [3-57-1 through 3-57-9 NMSA 1978] may be cited as the ame ian siti Act 
for Class A Counties." pagl 


History: 1953 Comp., § 14-58-1, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S, references. — 56 Am} 


1967, ch, 248, § 1. Jur, 2d Municipal Corporations, Counties, and Other Po- 

Cross references: — For classification of "A" class litical Subdivisions § 55 et seq. 
counties for salary purposes, see 4-44-1 NMSA 1978, Capacity to attack the fixing or extension of mu- 
ANNOTATIONS Maca ees or boundary, 13 A.L.R.2d 1279, 17 


Law reviews. — For comment, "Deannexation: A pro- 
posed statute," see 20 N.M.L. Rev. 713 (1990). 
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3-57-2 METROPOLITAN BOUNDARIES FOR CLASS A COUNTIES 8-57-5 


Right of one governmental subdivision to challenge .,. 62 C.J.S. Municipal Corporations §§ 42 to 46, 50 to 64, 
annexation proceedings by another such subdivision, 17 70 to 79. 
A.L.R.5th 195. 


3-57-2. Purpose of act. | 204 3 F | 


The purpose of this act (8-57-1 through 3-57-9 NMSA 1978] is to provide for the orderly exten- 
sion of municipal boundaries, to control the formation of new local public bodies, and to minimize 
the overlapping of a [sic] local governmental services, within class A counties. 


History: 1953 Comp., § 14-58-2, enacted by Laws Bracketed material. — The bracketed material was 
1967, ch. 248, § 2. inserted by the compiler and is not part of the law. 


3-57-38. Definitions. 


As used in the Metropolitan Boundary Act for Class A Counties: 
' A. "county" means the county in which the municipality or land is situated; 

B, "district court" means the district court of the district in which the municipality or land is 
situated; 

C. "local public body" means every political subdivision of the state which is empowered to re- 
ceive or expend public money from whatever source derived; 

D. "publish" or "publication" means printing in a newspaper which maintains an office in the 
county and is of general circulation within the county; and. _ | 

E, "municipality" means all municipalities having a population over one hundred thousand 
and located, within a class A county, but only as to that land located within a conservancy district. 


History: 1953 Comp., § 14-58-38, enacted by Laws ANNOTATIONS 
, ch, 248, § 3; ‘S.), ch. 4, § 1; 1 , 
am SE LI Sea Ae Le adh bag ipa Law reviews. — For note, "County Regulation of Land 


Use and Development," see 9 Nat. Resources J. 266-(1969). 


3-57-4. Methods of annexation. 


There shall be two methods of annexing territory to a municipality within class A counties: 

A, by petition to a municipality as provided by Section 3-57-5 NMSA 1978 .or, if the municipal- 
ity has over two hundred thousand persons, as provided by Section 3-7-17.1 NMSA 1978; and 

B. by petition to the district court as provided by Sections 3-57-6. through 3-57-8 NMSA 1978. 

Any other method provided by the Municipal Code or any other act shall have no application 
within class A counties. 


History: 1958 Comp., § 14-58-4, enacted by Laws The 1998 amendment, effective May 20, 1998, rewrote 
1967, ch. 248, § 4; 1976 (S.S.), ch. 4, § 2; 1998, ch, 42, Subsection A and substituted "3-57-6 through 3-57-8 
§ 6. NMSA 1978" for "14-58-6 pug 14-58-8 NMSA 1953" 


in Subsection B. 


3-57-5, Annexation by petition to municipality. 


A, Whenever a petition: 

(1).. seeks the annexation of pereore toa municipality i in a class A county;,, 

(2) is signed by the owners of a majority of the number of acres in such territory; 

(3) is signed by a majority of the owners of land in such territory; 

(4) is accompanied by a map which shall show the external boundary of the territory pro- 
posed to be annexed and the relationship of the territory proposed to be annexed to the existing 
boundary of the municipality; and 

(5) is presented to the governing body of such municipality, the governing body shall by 
ordinance express its consent or rejection to the annexation of such territory. 
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3-57-6 MUNICIPALITIES 3-57-8 


B. Ifthe ordinance consents to the annexation of the territory, a copy of the ordinance, with a 
copy of the plat of the territory so annexed, shall be filed in the office of the county clerk. 

C. Within thirty days after the filing of a copy of the ordinance in the office of the county clerk, 
any person owning land within the territory annexed to the municipality may appeal to the dis- 
trict court questioning the validity of the annexation proceedings. If no appeal to the district court 
is filed within thirty days after the filing of the ordinance in the office of the county clerk, or if the 
court renders judgment in favor of the municipality, the annexation shall be deemed complete. 


History: 1953 Comp., § 14-58-5, enacted by Laws 
1967, ch. 248, § 5. 


3-57-6. Petition to district court. 


Whenever a petition is filed in the district court which: 
A. seeks the annexation of territory to a municipality in a class A Sout 
B. is signed by an owner of land in such territory or by the authorized agent of any local public 
body; ; 

C. is accompanied by a map which shall show the external boundary of the territory proposed 
to be annexed and the relationship of such territory to the existing boundary of the municipality; 

D. names as respondents the county and the board of county commissioners of the county; 

E. states that there exists in such territory a particular hazard to the health of persons resid- 
ing within or without such territory; and 

F. alleges that such hazard would be removed or materially alleviated by such municipality 
upon annexation, and that no other adequate and speedy remedy for the removal or material alle- 
viation of such hazard is available, the district court shall set a date for a nonjury trial to consider 
the merits of such petition. 


History: 1953 Comp., § 14-58-6, enacted by Laws 
1967, ch. 248, § 6. 


3-57-7. [Petition to district court;] service and publication of notice. 


A copy of the petition and the order setting the petition down for hearing shall be served upon 
the county and each county commissioner, upon the clerk of the municipality, and published once 
a week for three weeks. Service shall be completed, and the first publication made, not more than 
sixty days nor less than thirty days prior to the date set for hearing. 


History: 1953 Comp., § 14-58-7, enacted by Laws Bracketed material, — The bracketed material in the 
1967, ch. 248, § 7. catchline was inserted by the compiler and is not part of 
the law. 


3-57-8. Trial and judgment. 


The municipality and any owner of real property in such territory may appear in such action 
and present evidence and argument on all issues involved. During the trial, the district court may 
take notice of generally recognized technical or scientific facts within the specialized knowledge 
of physicians and other persons qualified as experts in the field of public health. The judgment of 
the district court shall state whether all, a part or none of such territory shall be annexed to the 
municipality. Upon the filing of a copy of a judgment annexing territory in the office of the county 
clerk, the annexation shall be deemed complete. Except as inconsistent herewith, the Rules of 
Civil Procedure for the district courts, the court of appeals, and the supreme court shall apply ae 
all actions under Sections 6, 7, and 8 of this act [3-57-6, 3-57-7 and 3-57- 8 Craig 1978). 


History: 1953 Comp., § 14-58-8, enacted by Laws 
1967, ch. 248, § 8. 
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3-57-9. Formation of local public bodies. 


No local public body shall be organized within a five-mile radius of the corporate limits of the 
municipality having the greatest number of inhabitants in a class A county, unless the governing 
body of such municipality consents thereto. No local public body shall be organized beyond such 
five-mile radius in a class A county, unless the governing body of such county consents thereto. As 
a condition to granting such consent, such governing body may require such new local public body 
to comply with all master plans and all design and construction criteria for public improvements 
adopted by ordinance by such governing body. 


History: 1953 Comp., § 14-58-14, enacted by Laws ANNOTATIONS 
1967, ch. 248, § 14. ‘ cs ‘ 

Severability. — Laws 1967, ch. 248, § 15, provided Law reviews. — For note, "County Regulation of Land 
for the severability of the act if Fany le or application Use and Development," see 9 Nat. Resources J, 266 (1969). 
thereof is held invalid. ; 

ARTICLE 58 
Economic Development Promotion . 

Sec. Sec. 
3-58-1. Short title. 3-58-2. Authority to utilize revenues. 


3-58-1. Short title. 


This act [3- 58-1 and 3-58-2 NMSA 1978] may be cited as the "Economic Development Promotion 
Act." 


History: 1953 Comp., § 14-59-1, enacted by Laws Cross references. — For aid to private enterprise, see 
1968, ch. 68, § 1. N.M. Const., art. IX, $14. 


3-58-2, Authority to utilize revenues. 


The governing board of any municipality or county may budget and utilize revenues for eco- 
nomic development promotion only upon approval by a majority of all of the members of the gov- 
erning board. 


History: 1953 Comp., § 14-59-2, enacted by Laws ANNOTATIONS 


1968, ch. 68, § 2; 1981, ch. 80, § 1. 
Cross defdrouces) bol ies Community Development Am. Jur, 2d, A.L.R. and C.J.S, references. — 56 Am. 
Law, see 3-60-1 NMSA 1978 et seq. Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 205. © 


64 C.J.S. Municipal Corporations § 1845. 


ARTICLE 59 


Pollution Control Revenue Bonds 


Sec. Sec. 
3-59-1. Short title. 3-59-8. Refunding bonds. 
3-59-2. Pollution Control Revenue Bond Act; definitions 3-59-9. Use of proceeds from sale of bonds. 
3-59-3.. Legislative intent. 3-59-10... No contribution by municipality. 
3-59-4. Additional powers conferred on municipalities. 3-59-11, Bonds made legal investments. 
3-59-5. Bonds issued to finance projects. 3-59-12. Exemption from taxation. 
3-59-6. Security for bonds. 3-59-13. Construction of act. 
3-59-7. Requirements respecting lease, or dupSediedtt of 3-59-14. Proceedings for issuance and sale of bonds; no 
sale... notice or publication required. 
4 4 ' ¥ ae ; j Ca 
837 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


3-59-1 MUNICIPALITIES 3-59-3 


3-59-1. Short title. 


This act [3-59-1 through 3-59-14 NMSA 1978] may be cited as the "Pollution Control Revenue 


Bond Act." 


History: 1953 Comp., § 14-60-1, enacted by Laws 
1973, ch. 397, § 1. 

Cross references, — For pollution control, see N.M. 
Const., art. XX, § 21. 


ANNOTATIONS 


Law reviews. — For article, "The New Mexico Solid 


Waste in the Land of Enchantment”, see 21 N.M.L. Rev. 
167 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 61A 
Am. Jur. 2d Pollution Control § 1 et seq.; 64 Am. Jur. 2d 
Public Securities and Obligations §§ 78 to 80,94 et seq. | 

39A Health and Environment §§ 115 to 157; 64 C.J.S. 
Municipal Corporations § 1902 et seq. 


Waste Act: A Beginning for Control of Municipal Solid 


3-59-2. Pollution Control Revenue Bond Act; definitions. 


Wherever used in the Pollution Control Revenue Bond Act, unless a different meaning clearly 
appears in the context, the following terms, whether used in the singular or plural, shall be given 
the following respective interpretations: 

A. "municipality" means any incorporated municipality in New Mexico; 

B. "project" means any land, interest in land, building, structure, facility, system, fixture, im- 
provement, appurtenance, machinery, equipment or any combination thereof, or any interest in 
any one or more of the foregoing, whether or not presently in existence or under construction, used 
by any individual, partnership, firm, company, corporation (including a public utility), association, 
trust, estate, political subdivision, state agency or any other legal entity, or its legal representative, 
agent or assigns, substantially for the reduction, abatement or prevention of pollution, including, 
but not limited to, the removal of pollutants, contaminants or foreign substances from land, air or 
water, or for the removal or treatment of any substance in a processed material which otherwise 
would cause pollution when such material is used; 

C. "governing body" means the board or body in which the legislative powers of the municipal- 
ity are vested; | 

D. "property" means any land, improvements thereon, buildings and any improvements 
thereto, machinery and equipment of any and all kinds, whether or not presently in existence or 
under construction, necessary to the project or projects or substantially related to the project or 
projects, operating capital and any other personal properties deemed necessary or substantially 
related to the project or projects, in connection with the said project or projects; 

E. "mortgage" means a mortgage or a mortgage and deed of trust, or the pledge and hypotheca- 
tion of any assets as collateral security; and 

F. "pollution" means any form of environmental pollution including, but not limited to, water 
pollution, air pollution, pollution caused by solid waste disposal, thermal pollution, radiation con- 
tamination or noise pollution. / 


History: 1953 Comp., § 14-60-2, enacted by Laws 
1973, ch. 397, § 2; 1977, ch. 312, § 1. 


3-59-3. Legislative intent. 


It is the intent of the legislature by the passage of the Pollution Control Revenue Bond Act to 
authorize municipalities to acquire, own, lease or sell projects for the purpose of reducing, abating 
or preventing pollution, including, but not limited to, removing pollutants, contaminants or foreign 
substances from land, air or water, or removing or treating any substance in a processed mate- 
rial which otherwise would cause pollution when such material is used, to protect and promote 
the health, welfare and safety of the citizens of this state and its habitat and wildlife, with the 
resultant higher level of employment and economic activity and stability. It is not intended hereby 
to authorize any municipality itself to operate any manufacturing, industrial or commercial 
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enterprise. The provisions of the Pollution Control Revenue Bond Act shall be liberally construed 
in conformity with this intent. 


History: 1953 Comp., § 14-60-3, enacted by Laws 
1973, ch. 397, § 3; 1977, ch. 312, § 2. 


3-59-4. Additional powers conferred on municipalities. 


In addition to any other powers which it may now have, each municipality shall have the follow- 
ing powers: , | 

A. to acquire, whether by construction, purchase, gift or lease, one or more projects which shall 
be located within this state and which may be located within or without the municipality, or par- 
tially within or partially without the municipality, but which shall not be located more than fifteen 
miles outside of the corporate limits of the municipality, unless there is no municipality within 
fifteen miles of the project, in which case any municipality in the county in which the project or 
projects are or may be located shall have the additional powers referred to in this section; 

B. to sell or lease or otherwise dispose of any or all of its projects upon such terms and condi- 
tions as the governing body may deem advisable and as shall not conflict with the provisions of the 


’ Pollution Control Revenue Bond Act ; and 


C. to issue revenue bonds for alt purpose of defraying the cost of acquiring, constructing, re- 
constructing, improving, maintaining, equipping, or furnishing any project or projects and to se- 
cure the payment of such bonds, all as hereinafter provided. No municipality shall have the power 
to operate any project as a business or in any manner ener as lessor thereof or seller thereof 
under an agreement of sale. 


History: 1953 Comp., § 14-60-4, enacted by Laws 
1973, ch. 397, § 4; 1977, ch. 312, §:3. 


3-59-5. Bonds issued to finance projects. 


Bonds issued by a municipality under authority of the Pollution Control Revenue Bond Act shall 
not be the general obligation of the municipality within the meaning of Article 9, Sections 12 and 
13 of the constitution of New Mexico. The bonds shall be payable solely out of the revenue derived 
from the project or from the sale or lease of the project to finance which the bonds are issued. 
Bonds and interest coupons issued under authority of the Pollution Control Revenue Bond Act 
shall never constitute an indebtedness of the municipality within the meaning of any state consti- 
tutional provision or statutory limitation and shall never constitute nor give rise to a pecuniary 
liability of the municipality or a charge against its general credit or'taxing powers, and such fact 
shall be plainly stated on the face of each bond. The bonds may be executed and delivered at any 
time and from time to time, may be in such form and denominations, may be of such tenor, may be 
in registered or bearer form either as to principal or interest or both, may be payable in such in- 
stallments and at such time or times not exceeding thirty years from their date, may be payable at 
such place or places, may bear interest payable at such place or places and evidenced in such man- 
ner and may contain such provisions not inconsistent with the Pollution Control Revenue Bond 
Act, all as shall be provided in the ordinance and proceedings of the governing body whereunder 
the bonds shall be authorized to be issued. Said bonds may bear interest at such rate or rates as 
shall be provided, or determined in the manner provided, in said ordinance and proceedings. Any 
bonds issued under the authority of the Pollution Control Revenue Bond Act may be sold at public 
or private sale in such manner and from time to time as may be determined by the governing body 
to be most advantageous, and the municipality may pay all expenses, attorneys', engineering and 
architects' fees and premiums and commissions which the governing body may deem necessary 
or advantageous in connection with the authorization, sale and issuance of the bonds. All bonds 
issued under the authority of the Pollution Control Revenue Bond Act and all interest coupons ap- 
plicable to the bonds shall be construed to be negotiable. 
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History: 1953. Comp., § 14-60-5, enacted by Laws which would have been valid if the act were in full force 
1973, ch. 397, § 5; 1977, ch. 312, § 4; 1983, ch. 114, § 1. and effect when such action was taken is hereby valid. 
Compiler's notes. — Laws 1983, ch, 114, § 3, provided i 
that any action heretofore taken by any municipality 


3-59-6. Security for bonds. 


The principal of and interest on any bonds issued under the authority of the Pollution Control 
Revenue Bond Act shall be secured by a pledge of the revenues out of which such bonds shall be 
made payable, may be secured by a mortgage covering all or any part of the project or projects 
from which the revenues so pledged may be derived and may be secured by a pledge of the lease 
or the agreement of sale of such project or projects. The ordinance and proceedings under which 
such bonds are authorized to be issued or any such mortgage may contain other agreements and 
provisions including, without limiting the generality of the foregoing, provisions respecting the 
fixing and collection of all revenues from any project or projects covered by such proceedings or 
mortgage, the terms to be incorporated in the lease of such project.or projects, the maintenance 
and insurance of such project or projects, the creation and maintenance of special funds from the 
revenues from such project or projects and the rights and remedies available in event of default 
to the bondholders or to the trustee under a mortgage, all as the governing body shall deem ad- 
visable and as shall not be in conflict with the provisions of the Pollution Control Revenue Bond 
Act; provided, that in making any such agreements or provisions, a. municipality shall not have 
the power to obligate itself except with respect to the project or projects and the application of the 
revenues therefrom and shall not have the power to incur a pecuniary liability or a charge upon its 
general credit or against its taxing powers. The ordinance and proceedings authorizing any bonds 
hereunder and any mortgage securing such bonds may provide the procedure and remedies in the 
event of default in payment of the principal of or the interest on such bonds or in the performance 
of any agreement. No breach of any such agreement shall impose any pecuniary liability upon:a 
municipality or any charge upon its general credit or against its taxing powers. 


History: 1953 Comp., § 14-60-6, enacted by Laws © 
1973, ch. 397, § 6; 1977, ch. 312, § 5. 


-8-59-7. Requirements respecting lease, or agreement of sale. 


Prior to the leasing, selling or other disposition of any project or projects, the governing body 
must determine and find the following: 

A. the amount necessary in each year to pay the principal of and the interest on the bonds pro- 
posed to be issued to finance part or all of the cost of such project or projects; and 

B., the amount necessary to be paid each year into any reserve fund which the governing body 
may deem it advisable to establish in connection with the retirement of the proposed bonds and 
maintenance of the project or projects; and in the case of an agreement of lease or sale unless the 
terms under which each such project is to be leased or sold provide that the lessee or the purchaser 
shall maintain the project or projects and carry all proper insurance with respect thereto, the es- 
timated cost of maintaining the project or projects in good repair and keeping it or them properly 
insured, The determinations and findings of the governing body required to be made in the preced- 
ing sentence shall be made and set forth either in an ordinance or, if authorized by ordinance, in 
a resolution constituting part of the proceedings under which the proposed bonds are to be issued; 
and prior to the issuance of such bonds, the municipality shall lease or sell the project or projects 
to a lessee or purchaser under an.agreement conditioned upon completion of the project or projects 
and providing for payment to the municipality of such rentals or payments, as upon the basis of 
such determinations and findings, will be sufficient: | 

(1) topaythe principal of and interest on the bonds issued to finance the project or projects; 
(2) to build up and maintain any reserve deemed by the governing body to be advisable in 

connection therewith; and 
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(3) to pay the costs of maintaining’the project or projects in good repair and keeping it or 
them properly insured, unless the. agreement of lease or sale obligates the lessee or ep te 
pay for the maintenance sing insurance of the project or pro) jects. 


Histors: 1953 Comp., § 14-60-7, enacted bait Laws 
1978, ch. 397, § 7; 1977, ch. 312, § 6. 


3-59-8. Refunding bonds. 


Any bonds issued hereunder and at any time outstanding may at any time and from time to 
time be refunded by a municipality by the issuance of its refunding bonds in such amounts as the 
governing body may deem necessary. The amount of such refunding bonds may be the same as, 
less than or more than the outstanding principal amount of the bonds being refunded, but shall 
not exceed an amount which, after including amounts legally available from other sources and in- 
come to:be received from the investment of such refunding bond proceeds and amounts from other 
legally available sources, is sufficient to:pay promptly as the same become due either at normal 
maturity dates or at prior redemption dates:as the governing body may determine; the principal of 
the bonds so to be refunded, all unpaid accrued and unaccrued interest thereon to the normal ma- 
turity dates of such bonds or to selected prior redemption dates thereof, any redemption premiums 
and any commissions and all estimated costs incidental to the issuance of such bonds and to such 
refunding as may be determined by the governing body to be necessary or advisable. Any such re- 
funding may be effected whether the bonds to be refunded shall have then matured or shall there- 
after mature, either by sale of the refunding bonds and the application of the proceeds thereof for 
the payment of the bonds to be refunded thereby, or by exchange of the refunding bonds for the 
bonds to be refunded thereby; provided, that the holders of any bonds so to be refunded shall not 
be compelled without their consent to surrender their bonds for payment or exchange prior to the 
date on which they are payable or, if they are called for redemption, prior to the date on which they 
are by their terms subject to redemption. Any refunding bonds issued under the authority of the 
Pollution Control Revenue Bond Act shall be payable solely fromthe revenues out of which other 
bonds issued under the Pollution Control Revenue Bond Act: may be payable or solely from those 
amounts derived from an escrow as herein provided, including amounts derived from the invest- 
ment of refunding bond proceeds and other legally available amounts also as herein provided, or 
from any combination of the foregoing sources, and shall be subject to the provisions contained in 
the Pollution Control Revenue Bond Act and may be secured in accordance with the provisions of 
the Pollution Control Revenue Bond Act. 

Proceeds of refunding bonds shall either be applied immediately to the retirement of the bonds 
being refunded or be placed in escrow in a commercial bank or trust company which possesses 
and is exercising trust powers. Notwithstanding any provision to the contrary in Section 3-59-9 
NMSA 1978 or in any other statute, such escrowed proceeds may be invested in short-term securi- 
ties, long-term securities or both. Except to the extent inconsistent with the express terms of Sec- 
tions 3-59-1 through 3-59-14 NMSA‘1978, the ordinance and other proceedings. under which the 
bonds to be so refunded were issued; including any mortgage or trust indenture given to secure 
the same, shall govern the establishment of any escrow in connection with such refunding and the 
investment and reinvestment of any escrowed proceeds. 


History: 1953 Comp., § 14-60-8, enacted by Laws 
1973, ch. 397, § 8; 1977, ch. 312, § 7. 


3-59-9. Use of proceeds from sale of bonds. 


The proceeds from the sale of any bonds issued under authority of the Pollution Control Rev- 
enue Bond °Act'shall be applied only for the purpose for which the bonds were issued; provided, 
that any accrued interest and premiums received in any such sale shall be applied to the payment 
of the principal of or the interest on the bonds sold; and provided further, that if for any reason any 
portion of such proceeds shall not be needed for the purpose for which the bonds were issued, then 


841 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


3-59-10 MUNICIPALITIES 3-59-12 


such balance of the proceeds shall be applied to the payment of the principal of or the redemption 
premium, if any, and interest on the bonds, and provided further, that any portion of the proceeds 
from the sale of the bonds, including refunding bonds, or any accrued interest and premium, re- 
ceived in any such sale, may, in the event the money currently will not be needed or cannot be ef- 
fectively used to the advantage of the municipality for the purposes herein provided, be invested, 
in accordance with the procedures and subject to any restrictions established by the ordinance and 
other proceedings under which the bonds are issued, in any securities without limitation except as 
expressly provided to the contrary in Section 3-59-8 NMSA 1978, if such investment will not inter- 
fere with the use of such funds for the primary purposes as herein provided. The cost of acquiring 
any project or projects shall be deemed to include the following: 

A. the actual cost of the construction of any part of a project or projects which shall: ie con- 
structed, including architects’, attorneys' and engineers' fees; 

B. the purchase price of any part of a project or projects that may be acquired ie Satis 

C. the actual cost of the extension of any utility to the project site or sites, all expenses in con- 
nection with the authorization, sale and issuance of the bonds to finance such acquisition; and 

D. the interest on any bonds issued by the same municipality for the same or any other project 
or projects for a reasonable time prior to construction, during construction and for not exceeding 
six months after completion of construction. 


History: 1953 Comp.,:§ 14-60-9, enacted by Laws 
1973, ch. 397, § 9; 1977, ch. 312, § 8; 1978, ch. 181, § 18. 


3-59-10. No contribution by municipality. 


No municipality shall have the power to pay out of its general funds or otherwise contribute any 
part of the costs of acquiring a project and shall not have the power to use land already owned by 
the municipality, or in which the municipality has an equity, for construction thereon of a project 
or any part thereof, unless the municipality is fully reimbursed for the value of the land as may 
be determined by a current appraisal, or unless the city leases the land at an annual rental fee of 
not. less than five percent of the appraised value. The entire cost of acquiring any project must be 
paid out of the proceeds from the sale of bonds issued under the authority of the Pollution Control 
Revenue Bond Act; provided, that this provision shall not be construed to prevent a municipality 
from accepting donations of property to be used as a part of eis project or money to be used for 
defraying any part of the cost of any project. 


History: 1953 Comp., § 14-60-10, enacted by Laws 
1973, ch. 397, § 10. 


3-59-11. Bonds made legal investments. 


Bonds issued under the provisions of the Pollution Control Revenue Bond Act shall be legal in- 
vestments for savings banks and insurance companies organized under the laws of this state and 
shall be eligible for pledging as collateral for public deposits. 


History: 1953 Comp., § 14-60-11, enacted by Laws 
1973, ch. 397, § 11. 


3-59-12. Exemption from taxation. 


The bonds authorized by the Pollution Control Revenue Bond Act and the income from said 
bonds, all mortgages or other security instrument executed as security for said bonds, all lease 
agreements made pursuant to the provisions hereof and revenue derived.from any lease or sale 
by the municipality thereof shall be exempt from all taxation by New Mexico or any subdivision 
thereof. 
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History: 1953 Comp., § 14-60-12, enacted by Laws Cross references. — For property tax exemption, see 
1973, ch. 397, § 12. 7-36-3 NMSA 1978. 


3-59-13. Construction of act. 


Neither the Pollution Control Revenue Bond Act nor anything herein contained shall be con- 
strued as a restriction or limitation upon any powers which a municipality might otherwise have 
under any laws of this state, but shall be construed as cumulative; and the Pollution Control Rev- 
enue Bond Act shall not be construed as requiring an election by the voters of a municipality prior 
to the issuance of bonds hereunder by such municipality, and all other laws of the state relative to 
public contracts and properties shall have no application to projects or bonds issued under this act. 


History: 1953 Comp., § 14-60-13, enacted by Laws 
1973, ch. 897, § 13. 


3-59-14. Proceedings for issuance and sale of bonds; no notice or 
publication required. 


Issuance and sale of bonds pursuant to the Pollution Control Revenue Bond Act shall be autho- 
rized by ordinance adopted by the governing body of the municipality issuing the bonds, which 
ordinance shall determine the maximum aggregate principal amount, maximum maturity and 
maximum interest rate of the bonds to be issued (which maximum interest rate may be used in 
the determination required by Section 3-59-7 NMSA 1978) and may provide for determinations to 
be made by resolution adopted by the governing body with respect to the issuance of a lesser ag- 
gregate principal amount of bonds, the designation or substitution of a trustee for bondholders or 
depositary or escrow agent for bond proceeds, the issuance of bonds in one or more series and, with 
respect to any series of bonds, the principal amount, maturity or maturities, sinking fund provi- 
sions, redemption provisions, price or prices, which may:be at, above or below par, and interest rate 
or rates of the bonds of such series. Such resolution may provide for the determination from time’ 
to time of such interest rate or rates by a designated entity in accordance with any standard and 
by any procedure specified in such resolution. The agreement of lease or sale securing the bonds of 
any series and the execution and delivery thereof may be authorized by resolution.adopted by the 
governing body. 

No notice, consent or approval by any governmental body or public officer shall be required as a 
prerequisite to the sale or issuance of any bonds or the making of a mortgage under the authority 
of the Pollution Control Revenue Bond Act except as provided in that act. 


History: 1953 Comp., § 14-60-14, enacted by Laws which would have been valid if the act were in full force 


1973, ch. 397, § 14; 1977, ch. 312, § 9; 1983, ch, 114, § 2. and effect when such action was taken is hereby valid. 

Compiler's notes. — Laws 1983, ch. 114, § 3, provided Severability. — Laws 1983, ch. 114, § 4, provided 
that any action heretofore’ taken by any municipality for the severability of the act if any part or application 

thereof is held invalid, 
ARTICLE 60 
Community Development 

Seca ; Sec. 
3-60-1. Repealed. _38-60-11. Repealed. 
3-60-2. Repealed. 3-60-12. Repealed. 
3-60-3. Repealed. 3-60-13. Repealed. 
3-60-4. Repealed. 3-60-14. Repealed. 
8-60-5. Repealed. 3-60-15. Repealed. 
3-60-6. Repealed. 3-60-16. Repealed. 
3-60-7. Repealed. 3-60-17. Repealed. 
3-60-8. Repealed. 3-60-18. Repealed. 
3-60-9. Repealed. 3-60-19. Repealed. 
3-60-10. Repealed. 3-60-20. Repealed. 
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Sec. Sec, 

3-60-21. Repealed. 3-60-30. Repealed. 
3-60-22. Repealed. 3-60-31. Repealed. 
3-60-23. Repealed. 3-60-32. Repealed. 
3-60-24. Repealed. 3-60-33. Repealed. 
3-60-25. Repealed. 3-60-34. Repealed. 
3-60-26. Repealed. 3-60-35, Repealed. 
3-60-27. Repealed. 3-60-36. Repealed. 
3-60-28. Repealed. 3-60-37. Repealed. 
3-60-29. Repealed. 


3-60-1. Repealed. 
Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 


ch, 330, § 7 repealed 3-60-1 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 1 


3-60-2. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 830, § 7 repealed 3-60-2 NMSA 1978, the Community 


Development Law, as enacted by Laws 1975, ch. 341,§ 2, 


3-60-3: Repealed. 


Repeals. — Laws 2007, ch, 329, § 7 and Laws 2007, ch, 
330, § 7 repealed 3-60-3 NMSA 1978, the Community De- 
velopment Law, as enacted by Laws 1975, ch. 341, § 3, as 


3-60-4. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-60-4 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 4, 


3-60-5. Repealed. 


Repeals. — Laws 2007, ch, 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-60-5 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 5 


3-60-6. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 380, § 7 repealed 3-60-6 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 6, 


3-60-7. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-60-7 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 7, 


3-60-8. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-60-8 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 8, 
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effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com, 


amended, Arsree June 15, 2007..For provisions of former 
section, see the 2006 NMSA 1978 on NM OneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA‘1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 
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3-60-9 


3-60-9. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-60-9 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 9, 


3-60-10. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-60-10 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 10, 


3-60-11. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-60-11 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 11, 


3-60-12. Repealed. 


Repeals, — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-60-12 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 12, 


3-60-13. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-60-13 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 13, 


3-60-14. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-60-14 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch, 341, § 14, 


3-60-15. Repealed. 


Repeals. — Laws. 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-60-15 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch, 341, § 15, 


3-60-16. Repealed. 


Repeals. — Laws 2007, ch..329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-60-16 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 16, 


3-60-17. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-60-17 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch, 341, § 17, 


3-60-18. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-60-18 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, .§ 18, 


COMMUNITY DEVELOPMENT 


845 


3-60-18 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007, For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 
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3-60-19 


3-60-19. Repealed. 


Repeals. — Laws 2007; ch. 329, § 7 and Laws 2007, 
ch. 380, § 7 repealed 3-60-19 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 19, 


3-60-20. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007; 
ch. 3380, § 7 repealed 3-60-20 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 20, 


3-60-21. Repealed. 


Repeals. — Laws 2007, ch. 329, §.7 and Laws 2007, 
ch, 330, § 7 repealed 3-60-21 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 21, 


3-60-22. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007; 
ch. 330, § 7 repealed 3-60-22 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 22, 


3-60-23. Repealed. 


Repeals, — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 380, § 7 repealed 3-60-23 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 23, 


3-60-24. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 380, § 7 repealed 3-60-24 NMSA 1978,'the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 24, 


3-60-25. Repealed. 


Repeals. — Laws 2007; ch, 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-60-25 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 25, 


3-60-26. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-60-26 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 26, 
effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


3-60-27. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-60-27 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 27, 


3-60-28. Repealed. 


Repeals. — Laws 2007, ch. 829, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-60-28 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch..341, § 28, 


MUNICIPALITIES 
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3-60-28 


effective June 15, 2007. For provisions of former section, 
see. the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA.1978 on NMOneSource.com. - 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource, com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource,com. K 


effective June 15, 2007. For provisions of former section, 
see Ae 2006 NMSA 1978 on “fete lee at com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


Compiler's notes. — This section was also amended 
by Laws 2007, ch. 46, § 5, effective June 15, 2007, which 
made nonsubstantive language changes.’The section was 
set out as repealed by Laws 2007, ch. 380. See 12-1-8 
NMSA 1978. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former'section, 
see the 2006 NMSA 1978 on NMOneSource.com. 
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3-60-29 


3-60-29. Repealed. 
Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 


ch, 330, § 7 repealed 3-60-29 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 29, 


3-60-30. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 330, § 7 repealed 3-60-30 NMSA 1978, the Community 


COMMUNITY DEVELOPMENT 


Development Law, as enacted by Laws 1975, ch. 341, § 30; ~ 


3-60-31. Repealed. 
Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 


ch, 380, § 7 repealed 3-60-31 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 31, 


3-60-32. Repealed. 
Repeals, — Laws 2007, ch. 329, § 7 and Laws 2007, 


ch. 330, § 7 repealed 3-60-32 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 32, 


3-60-33. Repealed. 
Repeals. — Laws 2007, ch:.329, §.7 and Laws 2007, 


ch, 330, § 7 repealed 3-60-33 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 33, 


3-60-34. Repealed. 
Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 


ch, 330, § 7 repealed 3-60-34 NMSA,1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 34, 


3-60-35. Repealed. 
Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 


ch, 330, § 7 repealed 3-60-35 NMSA 1978, the Community 
Development Law, as.enacted by Laws 1975, ch. 341, § 35, 


3-60-36. Repealed. 


Repeals. — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch, 380, § 7 repealed 3-60-36 NMSA 1978, the Community 


Development Law, as enacted by Laws 1975, ch. 341, § 36, - 


3-60-37. Repealed. 


Rep “AF — Laws 2007, ch. 329, § 7 and Laws 2007, 
ch. 330, § 7 repealed 3-60-37 NMSA 1978, the Community 
Development Law, as enacted by Laws 1975, ch. 341, § 37, 
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3-60-37 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com.. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA:1978 on NMOneSource.com, 


effective June 15, 2007. For provisions of former section, 


see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 
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3-60A-1 


MUNICIPALITIES 


3-60A-2 


ARTICLE 60A 


Metropolitan Redevelopment 


Sec. 

3-60A-1. Short title. 

3-60A-2. Findings and declarations of necessity. 

3-60A-3, Legislative intent. 

3-60A-4, Definitions. 

3-60A-5, Redevelopmént Lav; short title. 

3-60A-6. Use of private enterprise and public powers. 

3-60A-7. Finding of necessity by local government. 

3-60A-8. Designation of a metropolitan redevelopment 
area, 

3-60A-9. Preparation of a metropolitan redevelopment 
plan. 

3-60A-10. Powers of local government. 

3-60A-11. Repealed. 

3-60A-12. Disposal of property. 

3-60A-13. Property exempt from taxes and from levy and 
sale by virtue of an execution. 

3-60A-13.1. Payments in lieu of property taxes and as- 
sessments, 

3-60A-14. Cooperation by public bodies. 

3-60A-15. Exercise of powers in carrying out projects. 

3-60A-16. Metropolitan redevelopment agency. 

3-60A-17. Conflict of interest; misconduct. 

3-60A-18. Other powers, 

8-60A-19, Tax Increment Law; short title. 

3-60A-20. Alternative method of financing. 

3-60A-21. Tax increment procedures. 

3-60A-22. Metropolitan’ redevelopment fund; creation; 
disbursement. 

3-60A-28. Tax increment financing method approval. 


3-60A-1. Short title. 


Sec. 

3-60A-23.1. Tax increment bonds. 

8-60A-24. Tax increment method; base value for distri- 
bution. 

3-60A-25. Repealed. 

3-60A-26. Redevelopment Bonding Law; short title. 

3-60A-27. Definitions. . 

3-60A-28. General powers. 

3-60A-29, Revenue bonds; issuance. 

3-60A-30. Bonds as legal investments. 

8-60A-31. Revenue bonds; issuance; status. 

3-60A-32. Revenue bonds; form and terms. 

3-60A-33. Revenue bonds; bond security. 

3-60A-34. Revenue bonds; terms. of proceedings and in- 
struments. 

3-60A-35. Revenue bonds; investments and bank depos- 
its. 

3-60A-36. Revenue bonds; acquisition of project. 

3-60A-37. Revenue bonds; limited obligation. 

38-60A-38. Revenue bonds; rights upon default. 

8-60A-39, Revenue bonds; determination of revenue. 

3-60A-40, Revenue bonds; financing of project. 

38-60A-41. Option to purchase, 

8-60A-42. Revenue bonds; refunding. 

3-60A-43. Revenue bonds; application of proceeds. 

3-60A-44, No payment by local government. 

3-60A-45. No local government operation. 

8-60A-46. Limitation of actions. 

3-60A-47. Sufficiency of code. 

3-60A-48. Liberal interpretation. 


Chapter 3, Articlé 60A NMSA 1978 may be cited as the "Metropolitan Redevelopment Code", , 


History: Laws 1979, ch. 391, § 1; 2018, ch. 60, § 1. 

Cross references. — For the Community Develop- 
ment Law, see 3-60-1 NMSA 1978 et seq. 

The 2018 amendment, effective May 16, 2018, deleted 
"This act" and added "Chapter 3, Article 60A NMSA 1978". 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 
Jur. 2d Housing Laws and Urban Redevelopment § 1 et 
seq. 


Constitutionality, construction, and application of stat- 
utes or governmental projects for improvement of housing 
conditions (slum clearance), 180 A.L.R. 1069, 172 A.L.R. 
966. 

Substantive issues relative to rent levels and termina- 
tion of benefits under United States Housing Act of 1937 
(42 USCS § 1437 et seq.), 77 A.L.R. Fed. 884. 

389A C.J.S. Health and Environment §§ 34 to 36, 


8-60A-2. Findings and declarations of necessity. 


A. Itis found and declared that there exist in the state slum areas and blighted areas that con- 


stitute a serious and growing menace, injurious to the public health, safety, morals and welfare of 
the residents of the state; that the existence of these areas contributes substantially to the spread 
of disease and crime, constitutes an economic and social burden, substantially impairs or arrests 
the sound and orderly development of many areas of the state and retards the maintenance and 
expansion of necessary housing accommodations; that economic and commercial activities are 
lessened in those areas by the slum or blighted conditions, and the effects of these conditions 
include less employment in the area, lower property values, less gross receipts tax revenue and 
reduced use of buildings, residential dwellings and other facilities in the area; that the prevention 
and elimination of slum areas and blighted areas and the prevention and elimination of condi- 
tions that impair sound and orderly development is a matter of state policy and concern in order 
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3-60A-3 METROPOLITAN REDEVELOPMENT 3-60A-3 

that the state shall not continue to be endangered by these areas that contribute little to the tax 
income of the state and its local governments and that consume an excessive proportion of its rev- 
enues because of theextra services required for police, fire, accident, nn pie geal or other forms 
of public protection, services and facilities.’ 

B. Certain slum areas and blighted areas or. portions thereof may require lend acquisition and 
clearance by local government, since prevailing conditions: may make’ impracticable their recla- 
mation or development; other areas or portions of the slum or blighted area may be suitable for 
conservation or rehabilitation efforts and the conditions and evils enumerated in Subsection A of 
this section may be eliminated, remedied or prevented by those efforts; and to the extent feasible, 
salvageable slum and blighted areas should be conserved and rehabilitated through voluntary ac- 
tion and the regulatory process and, when necessary, by government assistance, 

C. The powers conferred by the Metropolitan Redevelopment Code [Chapter 3, Article 60A 
NMSA 1978] regarding the use of public money are for public uses or purposes for which public 
money may be expended. The individual benefits accruing to persons as the result of the pow- 
ers conferred by the Metropolitan Redevelopment Code [Chapter 3, Article 6(0A NMSA 1978]and 
projects conducted in accordance with its provisions are found and declared to.be incidental to the 
objectives of that code and are far outweighed by the benefit.to the public as a whole. Activities 
authorized and powers granted by the Metropolitan Redevelopment Code are hereby declared not 
to result in a donation or aid to any person, association or public or private organization or enter- 
prise. The necessity for these provisions and the power is declared to pei in the publig inkerdat asa 
matter of legislative determination. | ( | 


History: Laws 1979, ch. 391, § 2; 2007, ch. 329, § 3; 
2007, ch. 330, § 3; 2018, ch. 60, § 2. 

The 2018 amendment, effective May 16, 2018, ex- 
panded the purpose of the Metropolitan Redevelopment 
Code. to include counties within its scope, and made 
technical changes throughout the section; replaced "mu- 
nicipality" and "municipalities" with "local government" 


The 2007 amendment, effective June.15, 2007, elimi- 
nated the provision in Subsection C that the powers con- 
ferred are for public purposes for which the power of emi- 
nent domain may be exercised. 

.. Laws 2007, ch: .329, §.3 enacted identical Siandinehie 
to this section. The section was set out as amended by 
Laws 2007, ch. 330, § 3. See 12-1-8 NMSA 1978. 


throughout the section; and deleted Subsection D, which 
related to problems within large metropolitan areas, 


3-60A-3. Legislative intent. 


A. It is the intent of the legislature by the passage of the Metropolitan Redevelopment Code 
[Chapter 3, Article 60A NMSA 1978] to authorize local governments to acquire, own; lease, improve 
and dispose of properties in a designated metropolitan redevelopment area to the end that such lo- 
cal governments may be able to promote industry and develop trade or other economic activity by 
inducing profit or nonprofit corporations, federal governmental offices, hospitals and manufacturing, 
industrial, commercial or business enterprises to locate, expand or remain in such area, to mitigate 
the serious threat of extensive unemployment in a metropolitan redevelopment area’and to secure 
and maintain a balanced and stable economy in an area declared to be a slum or blighted area,’ 

B. It is the further intent of the legislature to authorize local governments to acquire,’ own, 
lease, improve and dispose of properties so that adequate medical care, residential housing and 
facilities for the disposal of sewage and solid waste may be provided; and industrial; manufactur- 
ing, commercial or business activities may be begun or expanded in these areas; furnishing water, 
energy and gas may be provided; more adequate facilities for sports events and activities and 
recreation activities, conventions and trade shows may be provided; more parking facilities or 
storage or training facilities may be provided; and more adequate research, product-testing and 
administrative facilities may be provided, all of which promote the public Reels, welfare, che 
convenience and prosperity.’ 

C. It is, therefore, the intention of the legislature to vest local governments with ‘all powers, 
other than the power of eminent domain, that may be necessary to enable them to accomplish such 
purposes, which powers shall in all respects be exercised for the benefit of the inhabitants of this 
state and within the jurisdiction of the local governments of the state for the promotion of their 
health, safety, welfare, convenience and ‘prosperity. ~ 
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D. Itis not intended by the Metropolitan Redevelopment Code to authorize any local govern- 
ment to operate any manufacturing, industrial; commercial or business enterprise.or any research, 
product-testing or administrative facilities of such enterprise. Nor is it the intent of that code to 
prohibit the operation of residential housing facilities, health care facilities, sewage or solid waste 
disposal facilities or the furnishing of water, sports or recreation facilities, convention or trade 
show facilities, airports, public transportation facilities or operations, parking facilities or storage 
or training facilities by any local government, 


History: Laws 1979, ch. 391, § 3; 2007, ch/ 829, § 4; "municipalities" with "local government’ or "local govern- 


2007, ch. 330, § 4; 2018, ch. 60, § 3. ments" throughout the section, 
The 2018 amendment, effective May 16, 2018, in- The 2007 amendment, effective June 15, 2007, ex- 


cluded counties within the scope of the Metropolitan cluded the power of eminent domain in Subsection C. 
Redevelopment Code; replaced. "municipality". and 


3-60A-4. Definitions. 


As used in the Metropolitan Redevelopment Code [Chapter 3, Article 6(0A NMSA 1978]: 

A. "public body" means a local government, board, commission, authority, district or other po- 
litical subdivision or public body of the state; 

B. "local government" means an incorporated city, town or village, whether incorporated ended 
general act, special act or special charter, or a county or, when the context requires, the governing 
body of an incorporated city, town or village or a county; 

C. "clerk" means the clerk or other official of a local government who is the chief custodian of 
the official records of the local government; 

D. "federal government" means the United States of America or an agency or instrumentality, 
corporate or otherwise, of the United States; 

E. "slum area" means an area within the area of operation in which there are numerous resi- 
dential or nonresidential buildings, improvements and structures that are dilapidated, deterio- 
rated, aged or obsolete or that have inadequate provision for ventilation, light, air or sanitation or 
the area lacks open spaces or has a high density of population or overcrowding or there exist in the 
area conditions that endanger life or property by fire or other causes, and the area is conducive to 
ill health, transmission of disease, infant mortality, juvenile delinquency or crime and is detrimen- 
tal to the public health, safety, morals or welfare; 

F. "blighted area" means an area within the area of operation other than a slum area that sub- 
stantially impairs or arrests the sound growth and economic health and well-being within the ju- 
risdiction of a local government or a locale within the jurisdiction of a local government because of 
the presence of a substantial number of deteriorated or deteriorating structures; a predominance 
of defective or inadequate street, layout; faulty lot layout in relation to size, adequacy, accessibil- 
ity or usefulness; unsanitary. or unsafe conditions; deterioration of site or other improvements; 
diversity of ownership; tax or special assessment delinquency exceeding the fair value of the land; 
defective or unusual conditions of title; improper subdivision; lack of adequate housing facilities in 
the area; or obsolete or impractical planning and platting or an area where a significant number 
of commercial or mercantile businesses have closed or significantly reduced their operations due 
to the economic losses or loss of profit due to operating in the area, low levels of commercial or in- 
dustrial activity or redevelopment or any combination of such factors; or an area that retards the 
provisions of housing accommodations or constitutes an economic or social burden and is a menace 
to the public health, safety, morals or welfare in its present condition and use; 

G. "metropolitan redevelopment project" or "project" means an activity, undertaking or series 
of activities or undertakings designed to eliminate slums or blighted areas in areas designated as 
metropolitan redevelopment areas and the activity or undertaking conforms to an approved plan 
for the area for slum clearance and redevelopment, rehabilitation and conservation; 

H. ."slum clearance and redevelopment" means the use of those powers authorized by the Met- 
ropolitan Redevelopment Code to eliminate slum areas and undertake activities authorized by the 
Metropolitan Redevelopment Code to rejuvenate or revitalize those areas so that the conditions 
that caused those areas to be designated slum areas are eliminated; 
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I. "rehabilitation" or "conservation" means the restoration and renewal of a slum or blighted 
area or portion thereof in accordance with an REPTORSE plan by use of powers granted by the Met- 
ropolitan Redevelopment Code; 

J. "metropolitan redevelopment area" means a alirei area ora blighted area or a combination 
thereof that the local government so finds and declares and designates as appropriate for a met- 
ropolitan redevelopment project; 

K. "metropolitan redevelopment plan" means a plan, as it enclsts from time to time, for one or 
more metropolitan redevelopment areas or for a metropolitan redevelopment project, which plan 
shall: 

(1) seek to eliminate the rubleing created yi a slum area or blighted area; 

(2) conform to the general plan for the local government as a whole; and 

(3) be sufficient to indicate the proposed activities to be carried out in the area, including 
any proposals for land acquisition; proposals for demolition and removal of structures; redevelop- 
ment; proposals for improvements, rehabilitation and conservation; zoning and planning changes; 
land uses, maximum densities, building restrictions and requirements; and the plan's relation- 
ship to definite local objectives respecting land uses, improved traffic patterns and controls, public 
transportation, public utilities, recreational and community facilities, housing facilities, commer- 
cial activities or enterprises, industrial or manufacturing use and other public improvements; 

L. "real property" includes all lands, including improvements and fixtures thereon, and prop- 
erty of any nature appurtenant thereto or used in connection therewith and every estate, interest, 
right and use, legal or equitable, therein, including terms for years and liens by way of judgment, 
mortgage or otherwise; 

M. "bonds" means any bonds, including refunding bonds, notes, interim certificates, certifica- 
tion of indebtedness, debentures, metropolitan redevelopment bonds or other securities evidencing 
an obligation and issued under the provisions of the Metropolitan Redevelopment Code or other 
obligations; 

N. "obligee" includes a bondholder, agent or trustee for a bondholder or lessor demising to the 
local government property used in connection with a metropolitan redevelopment project.or any 
assignee or assignees of such lessor's interest or any part thereof; 

O. "person" means an individual, firm, partnership, corporation, company, association, joint 
stock association or body politic or the state or any political subdivision thereof and shall further 
include any trustee, receiver, assignee or other person acting in a similar representative capacity; 

P. "area of operation” means an area within a local government's jurisdiction, except that it 
shall not include an area that lies within the jurisdiction of another local government unless an 
ordinance has been adopted by the other local government declaring a need therefor; 

Q. "board" or "commission" means a board, commission, department, division, office, body or 
other unit of a local government designated by the local government to perform functions autho- 
rized by the Metropolitan Redevelopment Code as directed by the local government; 

R. "public officer" means any person who is in charge of ay, department or branch of govern- 
ment of the local government; and 

S. "fair value" means the negotiated price or value of an asset or liability agreed upon by a lo- 
cal government and a private entity. 


History: Laws 1979, ch. 391, § 4; 1980, ch. 52, § 1; "includes" and added "means"; deleted former Subsection 


1983, ch. 32, § 1; 2000, ch. 108, § 1; 2018, ch. 60, § 4. G and redesignated Subsections H through U as Subsec- 

The 2018 amendment, effective May 16, 2018, made tions 1D) through R, respectively; in Subsection E, after 
conforming changes to certain definitions as a result of "numerous", added "residential or nonresidential", and af- 
the inclusion of counties within the scope of the Metro- ter ' 'structures", deleted "whether residential or nonresi- 
politan Redevelopment Code; deleted "municipality" and dential, which, by reason of its dilapidation, deterioration, 
added "local government" throughout the section; deleted age, obsolescence" and added "that are dilapidated, dete- 
former Subsections B and C and redesignated Subsections riorated, aged or obsolete"; in Subsection F, after "a slum 
D through F as Subsections B through D, respectively; in area that", deleted "because of the presence of a substan- 
Subsection B, after "special charter", deleted "an incorpo- tial number of deteriorated or deteriorating structures, 
rated county", after the next occurrence of "or", deleted predominance of defective or inadequate street layout, 
"an H class" and added "a", after the next occurrence of faulty lot layout in relation to size, adequacy, accessibility 
"county", added "or, when the context requires, the gov- or usefulness, insanitary or unsafe conditions, deteriora- 
erning body of an incorporated city, town or village or a tion of site or other improvements, diversity of ownership, 
county"; in Subsection D, after "government', deleted © tax or special assessment delinquency exceeding the fair 
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value of the land, defective or unusual conditions of title, 
improper subdivision or lack of adequate housing facili- 
ties in the area or obsolete or impractical planning and 
platting or an area where a significant number of com- 
mercial or mercantile businesses have closed or signifi- 
cantly reduced their operations due to the economic losses 
or loss of profit due to operating in the area, low levels of 
commercial or industrial activity or redevelopment or any 
combination of such factors", after "health and well-being", 


deleted "of a municipality" and added "within the juris- _ _ ! 
~ “ "territorial boundaries" and added "jurisdiction", and af- 


diction of a local government", and after “locale within", 
deleted "a municipality” and added "the jurisdiction of a 


local government because of.the presence of a substantial . 


number of deteriorated or deteriorating structures; a pre- 
dominance of defective or inadequate street layout; faulty 
lot layout in relation to size, adequacy, accessibility or use- 


fulness; unsanitary or unsafe conditions; deterioration of | 


site or other improvements; diversity of ownership; tax or 
special assessment delinquency exceeding the fair value 


of the land; defective or unusual conditions’ of title; im-' 


proper subdivision; lack of adequate housing facilities in 
the area; or obsolete or impractical planning and platting 


or an area where a Significant number of commercial or ~ 


mercantile businesses Bee closed or significantly reduced 


MUNICIPALITIES 


3-60A-7 


their operations due to:the economic losses or loss of profit 
due to operating in the area, low levels of commercial or 
industrial activity or redevelopment or any combination 
of such factors"; in Subsection J, after "local", deleted 
"governing body" and added "government"; in Subsection 
P, after "area within", deleted "the corporate limits of the 
municipality and the area outside of the corporate limits 
but within five miles of such limits or otherwise on munic- 
ipally owned property wherever located" and added "a lo- 

cal government's jurisdiction", after "within the", deleted 


ter "adopted by", deleted "the governing body"; in Subsec- 
tion Q, "governing body" with "government" throughout 
the subsection; and added Subsection S. 

The 2000 amendment, effective May 17, 2000, rewrote 
Subsections B and D. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — What 


‘constitutes "blighted area" within urban renewal and re- 


development statutes, 45 A.L.R.3d 1096. 


hi: 89A-C..8, Health and Environment § 35. 


3-60A-5. Redevelopment. is. short title. 


Sections 5 through 18 [3-60A-5 through 3-60A-18, 3-60A-14 through 3-60A-18 NMSA 1978] of 
the Metropolitan Redevelopment Code may be cited as the "Redevelopment Law." 


History: Laws 1979, ch. 391, § 5. 


3-60A-6. Use of private enterprise and public powers. s0! 


A local government, to the greatest feasible extent, shall afford maximum opportunity for the 
rehabilitation or redevelopment of the metropolitan redevelopment areas by private enterprise. A 
local government shall give consideration to this objective in exercising its powers provided by the 
Redevelopment Law [3-60A-5. through 3-60A-18 NMSA 1978], including the approval of metropoli- 
tan redevelopment plans consistent with the general plan for the local government; the exercise 
of its zoning powers; the enforcement of other laws, codes, and regulations relating to the use. of 
land and the use and occupancy of buildings and improvements; the disposition of any property 
acquired; and the provision of necessary public improvements. 


History: Laws 1979, ch. 391, § 6; 2018, ch. 60, § 5. 
Cross references. — For encouragement of private 
enterprise in community development, see 3-60-23 NMSA 


Metropolitan Redevelopment Code from only municipali- 
ties to now include counties, and replaced "municipality" 


with "local government" throughout the section. — 
ANN OTATIONS 


Am. Jur. 2d, A.L.R. and Cw. S. references. — 40 Am. 
Jur. 2d Housing Laws and Urban Redevelopment §§ 9 to 12. 


1978. 

For prohibition against aid to private enterprise, see 
N.M. Const., art. IX, § 14. 

The 2018 amendment, effective May 16, 2018, 
extended*the powers and duties as identified in. the 


3-60A-7. Finding of necessity by local government. 


No local government shall exercise any of the powers conferred upon local governments by the 
Redevelopment Law [3-60A-5 through 3-60A-18 NMSA 1978] until the local government has ad- 
opted ‘a resolution finding that: 

A. one or more slum areas or blighted areas exist in the local government's jurisdiction; and 

B._ the rehabilitation, conservation, slum clearance, redevelopment or development, or a combi- 
nation thereof, of and in such area is necessary in the interest of the public health, safety, morals 
or welfare of the residents of the local government's jurisdiction. 
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History: Laws 1979, ch. 391, § 7; 2018, ch. 60, § 6. now include counties, and replaced "municipality" with 
Cross references. — For definitions of "slum area" "local government" throughout the section, 

and "blighted area", see 3-60A-4 NMSA 1978. 
The 2018 amendment, effective May 16, 2018, ex-'' ANNOTATIONS 

tended the powers and duties as identified in the Metro- Am. Jur, 2d, A.L.R. and C.J.S. references. — 40 Am 


politan Redevelopment Code from only municipalities to Jur, 2d Housing Laws and Urban Redevelopment §§ 18, 19. 


3-60A-8. Designation of a metropolitan redevelopment, area. 


A. A local government shall not prepare a metropolitan redevelopment plan for an area unless 
the local government has, by resolution, determined the area to be a slum area or a blighted area 
or a combination thereof and designated the area as appropriate for a metropolitan redevelopment 
project, which resolution maybe adopted only after the local government has caused to be pub- 
lished in a newspaper of general circulation within the area of operation of the local government a 
notice that contains a general description of the area and the date, time and place where the local 
government 'shall hold a public hearing to consider the resolution and a notice that any interested 
party may appear and speak to the issue of the adoption of the resolution. 

“BY Notice shall be published at least twice, and the last publication shall'be not less than 
twenty days before the hearing. The owner of any real property affected by the resolution has the 
right to file in the district court of the county within which the local government is located, within 
twenty days after the adoption of the resolution, an action to set says the Cetermingtion made by 
the local government. 

C. Alocal government shall not acquire real property for a iebopaniten redevelopment project 
unless the local government has approved a metropolitan redevelopment plan relating to the met- 
ropolitan redevelopment area in which the real property is located. 


History: Laws 1979, ch. 391, § 8; 2018, ch. 60, § 7. Metropolitan Redevelopment Code from only municipali- 
Cross references, — For definitions of "slum area" ties to now include counties, and replaced "municipality" 

and "blighted area", see 3-60A-4 NMSA 1978, and "governing body" with "local government" throughout 
For adoption of resolution, see 3-60A-7 NMSA 1978. the section, 


The 2018 amendment, effective May 16, 2018, 
extended the powers and duties as identified in athe 


3-60A-9. Preparation of a metropolitan redevelopment plan. 


A. When a local government has complied with the provisions of the Redevelopment Law [3- 
60A-5 through 3-60A-18 NMSA.1978] concerning public hearing and designation of an area as a 
metropolitan redevelopment area, it may prepare or cause to be prepared a metropolitan redevel- 
opment plan; however, prior to final consideration of the plan by the local government, the plan 
shall be the subject of at least one public hearing held by the local government or the local govern- 
ment's planning commission, at which time comments from the public as a whole can be gathered 
and considered by the local government in its preparation of the final plan. The local government 
may hold a public hearing for purposes of approval of the proposed plan, as provided in Subsection 
B of this section, only after the hearing required by this subsection, 

B. The local government shall hold a public hearing on a metropolitan redevelopment plan or 
substantial modification of an approved plan after public notice by publication ina, newspaper 
having a general circulation in the area of operation of the local government. The notice shall de- 
scribe the time, date, place and purpose of the hearing, shall generally, identify the area covered 
by the plan and shall outline the general scope of the metropolitan redevelopment project under 
consideration. Prior to the public hearing on this, matter, notice of the public hearing shall be 
mailed by first class mail to the owners of real property,in the metropolitan redevelopment area. 
The mailing shall be to the owner's address as shown on the records of the county treasurer. If the 
notice by first class mail to the owner is returned undelivered, the local government shall attempt 
to discover the.owner's most recent address and shall remail the notice by certified mail, return 
receipt requested, to the address. 
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C. Following the public hearing, the local government may approve a metropolitan redevelop- 
ment plan if it finds that: 

(1) the proposed activities will aid in the elimination or prevention of slum or blight or the 
conditions that lead to the development of slum or blight; 

(2) a feasible method is included in the plan to provide individuals aia families who oc- 
cupy residential dwellings in the metropolitan redevelopment area and who may be displaced 
by the proposed activities with decent, safe and sanitary dwelling accommodations within their 
means and without undue hardship to such individuals and families; 

(8) the plan conforms to the general plan for the local government;.and 

(4) the plan affords maximum opportunity consistent with the needs of the community for 
the rehabilitation or redevelopment of the area by private enterprise or persons and the objectives 
of the plan justify the proposed activities as public purposes and needs. 

D. A metropolitan redevelopment plan may be modified at any time; however, if the plan is 
modified after the lease or sale by the local government of real property in the project area, the 
modification shall be subject to any rights at law or in equity a lessee or purchaser or the lessee's 
or purchaser's successors in interest may be entitled to assert, Any proposed modification that will 
substantially change the plan as previously approved by the local government shall be subject to 
the requirements of this section, including the requirement of a public hearing, before it may be 
approved. 


History: Laws 1979, ch. 391, § 9; 2018, ch. 60, § 8. now include counties. and replaced "municipality" and 


The 2018 amendment, effective May 16, 2018, ex- "governing body" with "local government" throughout the 
tended the powers and duties as identified in the Metro- section. 


politan Redevelopment Code from only municipalities to 


3-60A-10. Powers of local government. 


A local government shall have.all the powers, other than the power of eminent domain, neces- 
sary or convenient to carry out and effectuate the purposes and provisions of the Metropolitan 
Redevelopment Code [Chapter 8, Article 6(0A NMSA 1978], including the following powers: 

A. to undertake and carry out metropolitan redevelopment projects within its area of opera- 
tion, including clearance and redevelopment, rehabilitation, conservation and development ac- 
tivities and programs; to make, enter’into and execute contracts and other agreements and in- 
struments necessary or convenient to the exercise of its powers under the Redevelopment Law 
[3-60A-5 through 3-60A-18 NMSA 1978]; and to disseminate information regarding slum eats 
ance, prevention of blight and the metropolitan redevelopment projects and areas; 

B. to provide, arrange or contract for the furnishing or repair by a public or private person or 
agency for services, privileges, works, streets, roads, public utilities, public buildings or other facili- 
ties for or in connection with a metropolitan redevelopment project; to, within its area of operation, 
install, acquire, construct, reconstruct, remodel, rehabilitate, maintain and operate streets, utili- 
ties, parks, buildings, playgrounds and public buildings, including parking facilities, transporta- 
tion centers, public safety buildings and other public improvements or facilities or improvements 
for public purposes, as may be required by the local government, the state or a political subdivision 
of the state; to agree to conditions that it may deem reasonable and appropriate that are attached 
to federal financial assistance and imposed pursuant to federal law, including conditions relating 
to the determination of prevailing salaries or wages or compliance with federal and state labor 
standards, compliance with federal property acquisition policy and the provision of relocation as- 
sistance in accordance with federal law in the undertaking or carrying out of a metropolitan re- 
development project; and to include in a contract let in connection with the project provisions to 
fulfill these conditions as it may deem reasonable and appropriate; provided, however, that all pur- 
chases of personal property shall be in accordance with the Procurement Code [13-1-28 ea 
13-1-199 NMSA 1978]; 

C. within its area of operation, to inspect any building or property in a metropolitan rede- 
velopment area in order to make surveys, appraisals, soundings or test borings and to obtain an 
order for this purpose from a court of competent jurisdiction in the event inspection is denied by 
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the property owner or occupant; to acquire, by purchase, lease, option, gift, grant, bequest, devise 
or otherwise, any real property or personal property for its administrative or project purposes, 
together with any improvements thereon; to hold, improve, clear or prepare for redevelopment 
any such property; to mortgage, pledge, hypothecate or otherwise encumber or dispose of any real 
property; to insure or provide for the insurance of real or personal property or operations of the lo- 
cal government against risks or hazards, including the power to pay premiums on that insurance; 
and to enter into contracts necessary to effectuate the Bulraees of the Metropolitan Redevelop- 
ment Code; 

D. to invest iikdrorniiidi® redevelopment project funds held i in reserve, sinking funds or other 
project funds that are not required for immediate disbursement in property or securities.in which 
local governments may legally invest funds subject to their control; to redeem bonds as have been 
issued pursuant to the Metropolitan Redevelopment Code at the redemption price established in 
the bonds or to’:purchase the bonds at less than redemption price, Bonds so redeemed or purchased 
shall be canceled; 

E. to borrow or lend money gtiisjed to those procedures and linitations: as may be provided in 
the constitution of New Mexico or statutes and to apply for and accept advances, loans, grants, 
contributions and other forms of financial assistance from the federal government, the state, the 
county or other public body or from sources, public or private, for the purposes of the Metropolitan 
Redevelopment Code; and to give security as may be required and subject’ to the provisions and 
limitations of general law except as may otherwise be provided by the Redevelopment Law and to 
enter into and carry out contracts in connection with that law. A local government may include in 
a contract for financial assistance with the federal government for a'metropolitan redevelopment 
project conditions imposed pursuant to federal law that the local government may deem reason- 
able or appropriate and that are not inconsistent with the purposes of the Metropolitan Redevel- 
opment Code; 

F. ‘ within its area of operation, to make plans necessary for the carrying out ofithe purposes of 
the Metropolitan Redevelopment Code and to contract with any person, public or private, in mak- 
ing and carrying out such plans and to tpt or’ bao modify and amend the plans. The plans 
may include without limitation: 

(1) a general plan for redevelopment of shat area asa whole; 

(2) redevelopment plans for specific areas; 

(3) plans for programs of weet or assisted repair = rehabilitation of buildings and 
improvements; | 

(4) plans for the enforcement of state hind local laws; codes and regulations relating to the 
use of land and the use and occupancy of buildings and improvements and to the compulsory re- 
pair, rehabilitation, demolition or removal of buildings and improvements; and 

(5) appraisals, title searches, surveys, studies and othér preliminary plans and work nec- 
essary to prepare for the undertaking of metropolitan redevelopment projects; 

G. to develop, test’and report methods and techniques and carry out demonstrations and other 
activities for the prevention and elimination of slums and blight and to pay for, pha and: use 
grants of funds’from the federal government for those purposes; 

H.. to prepare plans for the relocation of families displaced from a metropolitan rolibbolopererit 
area to the extent essential for acquiring possession of and clearing the’area or r its parts or permit 
the carrying out of the metropolitan redevelopment project; 

I. ‘to appropriate under existing authority the funds and make sivellenents necessary to carry 
out the purposes of the Metropolitan Redevelopment Code and under existing authority to levy 
taxes and assessments for such purposes; to close, vacate, plan or replan streets, roads, sidewalks, 
ways or other places; ‘in accordancé with applicable law or ordinances, to plan or replan, zone or 
rezone any part within the jurisdiction of the local government or make exceptions from building 
regulations; and to enter into agreements with a metropolitan redevelopment agency vested with 
metropolitan redevelopment project powers, which agreements may extend over any’period, not- 
withstanding any provision or rule of law to the contrary, respecting action to be web nes by the‘local 
government pursuant to the powers granted by the Redevelopment Law; 

J. within its area of operation, to organize, coordinate and direct the nasninteeveitign of the pro- 
visions of the Redevelopment Law as they apply to the local government in order that the objective 
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of remedying slum areas and blighted areas and preventing the causes of those areas within the 
jurisdiction of the local government may be most effectively promoted and achieved and to estab- 
lish any new office of the local government or to reorganize existing offices as necessary; 

K. to acquire real property that is appropriate for the preservation or restoration of historic 
sites; the beautification of urban land; the conservation of open spaces, natural resources and sce- 
nic areas; or the provision of recreational opportunities; or that is to be used for public purposes; 

L. to engage in the following activities as part of a metropolitan redevelopment project: 

(1) acquisition, construction, reconstruction or installation of public works, facilities and 
site or other improvements, including neighborhood facilities, senior citizen centers, historic prop- 
erties, utilities, streets, street lights, water and sewer facilities, including connections for residen- 
tial users, foundations and platforms for air-rights sites, pedestrian malls and walkways, parks, 
playgrounds and other recreation facilities, flood and drainage facilities, parking facilities, solid 
waste disposal facilities and fire protection or health facilities that serve designated areas; 

(2) special projects directed to the removal of materials and architectural barriers that 
restrict the mobility and accessibility of elderly and disabled persons; 

(3). provision of public services in the metropolitan redevelopment area that are not other- 
wise available in the area, including the provisions of public services directed to the employment, 
economic development, crime prevention, child care, health, drug abuse, welfare or recreation 
needs of the people who reside in the metropolitan redevelopment area; 

(4) . payment of the nonfederal share of any federal grant-in-aid program to the local gov- 
ernment that will be a part of a metropolitan redevelopment project; 

(5) if federal funds are used in the project, to provide for payment of sHlneateal costs and 
assistance to individuals, families, businesses, organizations and farm operations displaced asia 
direct result of a metropolitan redevelopment project in accordance with applicable law governing 
such payment; 

(6) payment of reasonable administrative costs and carrying charges related to the plan- 
ning and execution of plans and projects; 

(7) economic and marketing studies to Jafeniianh the economic condition of an area and to 
determine the viability of certain economic ventures proposed for the metropolitan redevelopment 
area; 

(8) issuance of bonds, grants or loans as authorized by the Astropalitansedevelopiient 
Code in accordance with the requirements of that code; and 

(9) grants to nonprofit corporations, local development corporations or entities organized 
under Section 301 (d) of the federal Small Business Investment Act,of 1958 for the purposes of car- 
rying out the provisions of the Metropolitan Redevelopment Code; 

M. if payments are to be made by the local government or metropolitan redevelopment agency 
under the terms of a contract for reconstruction or rehabilitation of private property, payments 
shall be made from a special fund created for that purpose and;shall not be,.paid directly to the 
property owner but shall instead be paid to the contractor by the local government or agency from 
such fund upon proper authorization of the property owner and notification that the terms of the 
contract have been fulfilled. However, those rehabilitation contracts shall be between the property 
owner and the contractor after a sealed bidding procedure and award of contract approved by the 
local government has taken place; 

N. in a metropolitan redevelopment project or rehabilitation or conservation undertaking or 
activity, to exercise the following powers in one or more metropolitan redevelopment areas to in- 
clude the elimination and prevention of the development or spread of slums or blight and may in- 
volve slum clearance and redevelopment in that area or rehabilitation or conservation in that area 
or. any combination or part of those areas in accordance with a metropolitan redevelopment plan 
and for undertakings or activities of a local government in a metropolitan redevelopment area to 
eliminate the conditions that caused an area to be so designated and may include the following: 

(1) acquisition of real property within the metropolitan redevelopment area pursuant to 
any powers and for purposes enumerated in the Metropolitan Redevelopment Code; 

(2) clearing the land, grading the land and replatting the land in accordance with the met- 
ropolitan redevelopment plan; installation, construction or reconstruction of roads, streets, gut- 
ters, sidewalks, storm drainage facilities, water lines or water supply installations, sewer lines and 
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sewage disposal installations, steam, gas and electric lines and installations, airport facilities and 
construction of any other needed public facilities or buildings whether on or off the site if deemed 
necessary by the local government to prepare the land in the metropolitan redevelopment area for 
residential, commercial, industrial and public use in accordance with the metropolitan redevelop- 
ment plan; and 

(3) making the land available for development by private enterprise or public agencies, 
including sale, initial leasing, leasing or retention by the local government itself, at its fair market 
value for uses in accordance with the metropolitan redevelopment plan for the area; 

O. the local government is empowered in a metropolitan redevelopment area to undertake 
slum clearance and redevelopment that includes: 

(1) acquisition of a slum area or a blighted area or portion thereof; 

(2) demolition and removal of buildings and improvements; 

(3) installation, construction, reconstruction, maintenance and operation of streets, utili- 
ties, storm drainage facilities, curbs and gutters, parks, playgrounds, single-family or multifam- 
ily dwelling units, buildings, public buildings, including parking facilities, transportation centers, 
safety buildings and other improvements, necessary for carrying out in the area the provisions of 
an approved plan for the area; and 

(4) making the real property available for development or redevelopment by private enter- 
prise or public agencies, including sale, leasing or retention by the local government itself, at its 
fair value for uses in accordance with the metropolitan redevelopment area plan; and 

P. to engage in rehabilitation or conservation that includes the restoration and renewal of a 
slum or blighted area or portion thereof in accordance with any approved plan, by: 

(1) carrying out plans for a program of voluntary or compulsory sad able ‘and rehabilitation 
of buildings or other improvements; 

(2) acquisition of real property and demolition or removal of buildings and improvements 
thereon where necessary to eliminate unhealthful, unsanitary or unsafe conditions, lessen or in- 
crease density, eliminate obsolete or other uses detrimental to the public welfare or to otherwise 
remove or prevent the spread of blight or deterioration or to provide land for needed public facili- 
ties; 

(3) installation, construction or reconstruction of streets, utilities, parks, playgrounds and 
other improvements necessary for carrying out in the area the provisions of the Metropolitan Re- 
development Code; 

(4) the disposition of any property acquired in the area, including sale, leasing or retention 
by the local government itself, for uses in accordance with an approved plan; 

(5) acquisition of real property in the area that, under a plan, is to be repaired or rehabili- 
tated; 

(6) repair or rehabilitation of structures within the area; 

(7) power to resell repaired or rehabilitated property; 

(8) acquisition, without regard to any requirement that the area be a slum or blighted 
area, of air-rights in an area consisting principally of land on which is located a highway, railway, 
bridge or subway tracks or tunnel entrance or other similar facilities that have a blighting influ- 
ence on the surrounding area and over which ictpaiei sites are to be developed for the elimina- 
tion of such blighting influences; and 

(9) making loans or grants or authorizing the use of the proceeds of bonds issued pursu- 
ant to the Metropolitan Redevelopment Code for the purpose of repairing, remodeling, modifying 
or otherwise reconstructing a building or buildings located in the metropolitan redevelopment 
area. Such rehabilitation or conservation with use of funds expended by authority of the Metro- 
politan Redevelopment Code or by metropolitan revenue bonds authorized by that code shall be 
authorized only after approval by the local government and after it has been determined that the 
expenditure i is in accordance with the Nt tae pina aryl plan for that area. 


History: Laws 1979, ch. 391, § 10; 2007, ch. 829, § 5; — The 2018 amendment, effective May 16, 2018, ex- 

2007, ch. 330, § 5; 2018, ch. 60, ’g 9. tended the powers and duties as identified in the Metro- 

Cross references, — For Section 301(d) of the federal politan Redevelopment, Code from only municipalities to 

Small Business Investment Act of 1958, see 15 U.S.C, § -now include counties; replaced "municipality" and "gov- 

681(d). erning: body" with "local government" throughout the 
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section; in Subsection E, after "New Mexico or", deleted 
"Municipal Code" and. added "statutes"; in Paragraph 
F(1), after "redevelopment of the", deleted "metropolitan"; 
in Subsection G, after "slums and", deleted "urban"; and 
in Subsection O, after:"playgrounds", changed "single-" to 
"single-family". 


3-60A-11. Repealed. 


Repeals. — Laws 2007, ch. 329, §,7 and Laws 2007, 
ch. 330, § 7 repealed 3-60A-11 NMSA 1978, as enacted 
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The 2007 amendment, effective June, 15, 2007,:ex- 
cluded the power of eminent domain, 


ANNOTATIONS | 


avy Jur. 2d, A.L.R. and C.J.S. references. — 62 
C.J.S. Municipal Corporations § 699. es i tens 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


by Laws 1979, ch. 391, § 11, relating to eminent domain, 


3-60A-12. Disposal of property. 


A. A local government may sell, lease or otherwise transfer real property or any interest in real 
property acquired by it in a metropolitan redevelopment area and may enter into contracts with 
respect to the real property for residential, commercial, industrial or other uses or for public use 
or may retain such property or interest for public use in accordance with the metropolitan redevel- 
opment plan, subject. to any covenants, conditions and restrictions, including covenants running 
with the land and including the incorporation by reference in the covenants of the provisions of a 
metropolitan redevelopment plan or any part thereof,.as it may deem to be in the public interest 
or necessary to carry out the purposes of the metropolitan redevelopment plan. The purchasers 
or lessees and their successors and assigns shall be obligated to devote the real property only to 
the uses specified in the metropolitan redevelopment plan for a period of years as set.out in the 
sale or lease agreement and may be obligated to comply with other requirements that the local 
government may determine to be in the public interest, including the obligation to begin within.a 
reasonable time any improvements on real property required by the metropolitan redevelopment 
plan. The real.property or, interest shall be sold, leased, otherwise-transferred or retained at not 
less than its fair value for uses in accordance with the Redevelopment Law [3-60A-5 through 3- 
60A-18 NMSA 1978] as determined by the local government or by the metropolitan redevelopment 
agency, if so. authorized. In determining the fair value of real property for uses in accordance with 
the metropolitan redevelopment plan, a local government shall take into account and give consid- 
eration to the uses provided in the plan, the restrictions upon and the covenants, conditions and 
obligations assumed by the purchaser or lessee or by the local government retaining the property 
and the objectives of the plan for the prevention of and recurrence of slum or blighted areas. The 
local government in any instrument of conveyance to a private purchaser or lessee may provide 
that the purchaser or lessee shall be. without, power to sell, lease or otherwise transfer the real 
property without the prior written consent of,the local government until the purchaser or les- 
see has completed the construction of any and all improvements that the purchaser or lessee is 
obligated to construct on the real property. Real property acquired. by a local government that, in 
accordance with the provisions of the metropolitan redevelopment plan, is to be transferred. shall 
be transferred consistent with the carrying out of the provisions of the plan. The inclusion in any 
contract or conveyance to a purchaser or lessee of covenants, restrictions or conditions, including 
the incorporation by reference in the covenants of the provisions of a metropolitan redevelopment 
plan or any part thereof, shall not prevent the filing of the contract or conveyance in the land re- 
cords of the county in a manner as to afford actual or,constructive notice thereof. 

B. A local government may dispose of real property in a metropolitan redevelopment area,to 
private persons only in accordance with the procedures set out.in this subsection. The local gov- 
ernment shall, prior to entering into.any agreement to convey title or an interest in real.property, 
publish a public notice once each. week for at least two. consecutive weeks of the date, time and 
place it will receive proposals for the purchase, lease or rental, for development or redevelop- 
ment purposes, of the real property or interest in the real.property it intends to dispose.of. The 
public notice shall contain sufficient information to describe the location of the real property, the 
type of development sought or land use requirement and the selection criteria the local govern- 
ment will follow during review of proposals and shall state that details may be obtained at the 
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office designated in-the.notice.,The local government shall consider all proposals submitted in 
accordance with the public notice and shall only accept proposals it deems in the public interest 
and meeting: the objectives of the metropolitan redevelopment plan after considering the type of 
development, redevelopment or use proposed and the financial ability - the persons making the 
oe he to carry them out. 

C. Tf, after following the procedures set out in Subsection B of this section, a local government 
receives no proposals or ‘determines the ones received are not in accordance with the call for pro- 
posals or do not meet the objectives of the Metropolitan Redevelopment Code [Chapter 3, Article 
60A NMSA 1978], the local government may reject any’proposals received and then dispose of the 
real property through reasonable negotiating procedures; provided, however, that negotiated sales, 
leases or transfers shall be reported to the local i ee and approved before the sale, lease or 
transfer may take effect. 

’ D. A local government may operate and maintain ise property acquired in a metropolitan 
redevelopment area pending the disposition of the property for development or redevelopment 
without regard to the provisions of Subsection A of this section for any uses and purposes deemed 
desirable even though not in conformity with the Redevelopment Law. 


History: Laws 1979, ch. 391, § 12; 2018, ch. 60, § 10. "metropolitan redevelopment” preceding "plan" through- 
The 2018 amendment, effective May 16, 2018, ex- out the section. 
tended the powers and duties as identified in the Met- 


ropolitan Redevelopment Code from only municipalities ANNOTATIONS 
to now include counties, and made technical changes; Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 
replaced "municipality' and "governing body" with "lo- Jur. 2d Housing Laws and Urban Redevelopment § 22. 


cal government" throughout the section; and added 


3- 60A-13. Property exempt from taxes and from levy and sale by virtue 
of an execution. 


A. ~All property of a local government, including funds, owned or held in fee simple by it for 
the purposes of the Metropolitan Redevelopment Code [Chapter 3, Article 60A NMSA 1978} shall 
be exempt from levy and sale by virtue of an execution, and no execution or other judicial process 
shall issue against the property nor shall judgment against a local government be a charge or lien 
upon the property; provided, however, that the provisions of this section shall not apply to or limit 
the right of obligees to pursue any remedies for the enforcement of any pledge or lien given pursu- 
ant to the Redevelopment: Law [3-60A-5 through 3-60A-18 NMSA 1978] by a local government on 
its rents, fees, grants, land’or revenues from projects. 

B. The property of a local government acquired or held for the purposes of the Metropolitan 
Redevelopment Code is declared to be public property used for essential public and governmental 
purposes, and the property shall be exempt from property taxes or assessments of the local gov- 
ernment, the county, the state or any political subdivision thereof; provided that the exemption 
shall terminate when the local government transfers its fee simple interest in the property to a 
purchaser that'is not entitled to the exemption with respect to the property. Nothing in this sub- 
section authorizes an exemption or deduction from the imposition of the gross receipts and com- 
pensating taxes under the Gross Receipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 
1978] on the gross receipts’from the sale of property to or the use of property by a local government 
or any other person in connection with a metropolitan Se tee project created under the 
SLR pat peta psa 


History: Laws 1979, ch. 391, § 13; 1985, ch. 225, § 1; The 2018 amendment, effective May 16, 2018, ex- 
2018, ch. 60, § 11. tended the powers and duties as identified in the Metro- 
Cross references. —, For the Community Develop- __, politan Redevelopment Code from only municipalities to 
ment Incentive et see Chapter 8, Article 64 NMSA 1978, ~—s now include counties, and replaced "municipality" with 


"local government" throughout the section. 
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3-60A-13.1. Payments in lieu of property taxes and assessments. 


A. If interests in project property are.exempt from property taxation and assessments under 
Subsection B of Section 3-60A-13 NMSA 1978 or Section 7-36-3.1 NMSA 1978, then during the 
period extending from the date of acquisition of the property by the local government through 
December 31 of the year in which the seventh anniversary of that acquisition date occurs, any les- 
see of the project property or owner of a substantial beneficial interest in the project property, in 
whose ownership the property would not be exempt from property taxation except for the exemp- 
tion granted under Section 7-36-3,1 NMSA 1978, shall pay,to the county treasurer annually, at the 
same time property tax payments are due under the Property Tax Code [Articles 35 through 38 of 
Chapter 7 NMSA 1978], an amount equal to the sum of: 

(1) general property taxes that would have been imposed under Subsection B of Section 7- 
37-7 NMSA 1978 had it not been exempt and had it been valued at the valuation for property 
taxation purposes that existed in the.year immediately preceding the year of acquisition by the 
local government; 

(2) amounts that would have been imposed under Subsection C. of Section 7-37-7 NMSA 
1978 on the project property had it not been exempt and had it been valued at the valuation for 
property taxation purposes that existed in the year immediately preceding the year of acquisition 
by the local government; and } 

(3) amounts that would have been imposed as benefit assessments on the project property 
had it not been exempt and had it been valued at the valuation for property taxation purposes 
that existed in the year immediately preceding the year of acquisition by the local government if 
those benefit assessments are authorized by law and are expressed in mills per dollar or dollars 
per thousand dollars of net taxable value of property, assessed value of property or similar terms. 

B.. The county treasurer shall distribute all amounts collected under Subsection A of this sec- 
tion in the same manner as the amounts would have been distributed if they had been collected as 
taxes or assessments on nonexempt property. 

C. The provisions of this section shall apply only to project property acquired by a local gov- 
ernment under the provisions of the Metropolitan Redevelopment Code [Chapter 3, Article 60A 
NMSA 1978] on or after January 1, 1986. 


History: 1978 Comp., § 3-60A-13.1, enacted by The 2018 amendment, effective- May 16, 2018, ex- 


Laws 1985, ch. 225, § 2; 2018, ch. 60, § 12. tended the powers and duties as identified in the Metro- 
Cross references. — For constitutional provision on politan Redevelopment Code from only municipalities to 

tax-exempt property, see N.M. Const., art. VIII, § 8. now include counties, and replaced ' beep B oreo with 
For exemption from property tax of lessee's interests in "local government" throughout the section. 


project property, see 7-36-3.1 NMSA 1978, 


3-60A-14. Cooperation by public bodies. 


A. . For the purpose of aiding in the planning, undertaking or carrying out ofa metropolitan re- 
development project located within the area in which it is authorized to act, any publls body upon 
terms with or without consideration may: 

(1) dedicate, sell, convey or lease any of its interest in any property or cash easements, 
licenses or other rights or privileges in the property to a.local government; 

(2) incur the entire expense of any public improvements made by the public body i in exer- 
cising the powers granted in this section; 

(3) do any and all things necessary to aid or pepper tau in the planning or carrying out a6 a 
metropolitan redevelopment plan; é 

(4) lend, grant or contribute funds toa local verument 

(5) enter into agreements that may extend over any period, Hotsitnateliane | any provi- 
sion or rule of law to the contrary, with.a local government or other public body respecting action 
to be taken pursuant to any of the powers granted by the Redevelopment Law [3-60A-5 through 
3-60A-18 NMSA 1978], including the furnishing of funds or other assistance in connection with 
metropolitan redevelopment; or 
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(6) cause public buildings and public facilities, including parks and playgrounds, recre- 
ational, community, educational, transportation, water, sewer or drainage facilities or any other 
works that it is otherwise empowered to undertake, to be furnished to the local government; fur- 
nish, dedicate, close, vacate, pave, install, grade, regrade, plan or replan streets, roads, sidewalks, 
ways or other places; plan or replan, zone or rezone any part of the public property or make excep- 
tions from building regulations; and cause administrative and other services to be furnished to the 
local government. 

If at any time title to or possession of any rédevelbpritiat project is held by any public Hoddy. or 
governmental agency, other than the local government that is authorized by law to engage in the 
undertaking, carrying out or administration of development projects, including the federal gov- 
ernment, the provisions of the agreements referred to in this section shall inure to the benefit of 
and may be enforced by such public body or governmental agency. As used in this subsection, the 
term "local government" includes a metropolitan redevelopment agency vested with metropolitan 
redevelopment project powers pursuant to the Provisions of the Metropolitan Redevelopment Code 
[Chapter 3, Article 60A NMSA 1978}. 

B. For the purpose of aiding in the planning, undertaking or carrying out of the metropolitan 
redevelopment project by a redevelopment agency, a local government may, in addition to its other 
powers and upon such terms with or without consideration, perform any or all of the actions or 
things that, by the provisions of Subsection A of this section, a public body is authorized to do or 
perform, including the furnishing of financial and other assistance. 

C. For the purposes of this section or for the purpose of aiding in the planning, undertaking or 
carrying out of a metropolitan redevelopment project of a local government, the local government 
may, in addition to any authority to issue bonds pursuant to the Redevelopment Bonding Law [8- 
60A-26 through 3-60A-46 NMSA 1978], issue and sell its general obligation or revenue bonds. Any 
bonds issued by a local government pursuant to this section shall be issued in the manner and 
within the limitations prescribed by the laws of this state for the issuance and authorization of 
bonds by a local government for public purposes generally. 


History: Laws 1979, ch. 391, § 14; 2018, ch. 60, § 13. and in Subsection C, after “obligation or revenue bonds", 
The 2018 amendment, effective May 16, 2018, ex- deleted "authorized in the Municipal Code". ' 
tended the powers and duties as identified in the Metro- 


politan Redevelopment. Code from only municipalities to ANNOTATIONS 
now include counties; replaced "municipality" with "local © Am, Jur, 2d, A.L.R. and CwJ.S. references. — 40 Am, 
government" throughout the section; in Paragraph A(3), Jur, 2d Housing Laws and Urban Redevelopment § 12. 


added "metropolitan redevelopment" preceding. "plan"; 


3-60A-15. esse of powers in carrying out projects. 


A. A local government may directly exercise its metropolitan poddvalapnleht situfeot powers or 
it may, by ordinance if it determines such action to be in the public interest, elect to delegate the 
exercise of such powers to the metropolitan redevelopment agency created pursuant to the Rede- 
velopment Law [3-60A-5 through 3-60A-18 NMSA 1978]. If the local government so determines, 
the agency shall be vested with all of the powers in the same manner as oie all the pees 
were conferred on the agency or authority instead of the local poversinent 

B, As used in this section, the term "redevelopment project powers" includes any rights, pow- 
ers, functions and duties of a local government authorized by the Bde aero Law except the 
following, which are reserved to the local government, the power to: ° 

(1) declare an area to be a slum ora blighted area or combination thereof and to designate 
the area as appropriate for a redevelopment project; / 

‘| (2) approve or amend redevelopment plans; 

(3) approve a general plan for the local government as a whole; 

(4) make findings of necessity prior to preparation of a metropolitan redevelopment plan 
as provided in the Redevelopment Law and the findings and determinations required prior to ap- 
proval of a metropolitan redevelopment plan or project as provided in the Redevelopment Law; 

(5) issue general obligation bonds and revenue bonds as cage ea by ee 

(6) approve loans or grants; 
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(7) approve leases of more than one year's duration; 
(8) issue redevelopment bonds; and 
(9) appropriate funds and levy taxes and assessments. 


History: Laws 1979, ch. 391, § 15; 2007, ch. 329, § 6; section; and in Subsection B, Paragraph B(5), after "as 


2007, ch. 330, § 6; 2018, ch. 60, § 14. authorized", deleted "in the Municipal Code" and added 
The 2018 amendment, effective May 16, 2018, ex- "by law", and in Paragraph B(8) after "issue", deleted "mu- 

tended the powers and duties as identified in the Metro- nicipal". 

politan Redevelopment Code from only municipalities to The 2007 amendment, effective June 15, 2007, elimi- 

now. include counties; replaced "municipality" and "gov- nated the exercise of the power of eminent domain i in Sub- 

erning body" with “local government" throughout the section B., 


3-60A-16. Metropolitan redevelopment agency. 


A. There may be created in, each local government a public body to be known as the "metro- 
politan redevelopment agency". The metropolitan redevelopment agency shall not transact any 
business or exercise any powers until the local government. has adopted an ordinance creating a 
metropolitan redevelopment agency and has specified the powers and duties of the agency. 

B. When the metropolitan redevelopment agency has been authorized to transact business and 
exercise powers, the mayor or manager of the local government, with the advice and consent of 
the local government, shall appoint a board of commissioners of the redevelopment agency, which 
shall consist of five commissioners. The commissioners shall be initially appointed to serve stag- 
gered terms as follows from the date of their appointment: 

(1) two members for three-year terms; 

(2) two members for two-year terms; and 

(3) one member for a one-year term. Thereafter, commissioners shall be apne for 
terms of five years each. 

C. A commissioner shall receive no compensation for services but shall be entitled to the nec- 
essary expenses, including traveling expenses, incurred in the discharge of the commissioner's 
duties. Each commissioner shall hold office until the commissioner's successor has been appointed 
and qualified. A certificate of the appointment or reappointment of any commissioner shall be filed 
with the clerk of the local government, and the certificate shall be conclusive evidence of the due 
and proper appointment of the commissioner. A commissioner may be removed from office at any 
time by the mayor or manager of the local government. 2 

D. The powers of a metropolitan redevelopment agency shall be exercised by the commission- 
ers. A majority of the appointed commissioners constitutes a quorum for the purpose of conducting 
business and exercising the powers of the agency and for all other purposes, Action may be taken 
by the agency upon a vote of a majority of the commissioners present at a lawful meeting, unless 
the bylaws require a larger number. Any person may be appointed as commissioner if the person 
resides within the area of operation of the agency, which shall be coterminous with the area of 
operation of the local government, and is otherwise eligible for appointments under the Redevelop- 
ment Law [3-60A-5 through 3-60A-18 NMSA 1978]. 

E, The mayor or manager of the local government shall designate a chair and vice chair from 
among the commissioners. The commission may employ and determine the qualifications, duties 
and compensation of an executive,director, technical experts and other agents and:employees, per- 
manent and temporary, as the metropolitan redevelopment agency may require. For legal services 
as the agency may require, the commission may employ or retain for the agency legal counsel and 
a legal staff. A metropolitan redevelopment agency shall file annually with the local government a 
report of its activities for the preceding fiscal year, which report, shall include a complete financial 
statement setting forth its assets, liabilities, income and operating expenses as of the end of the 
fiscal year. 


History: Laws 1979, ch. 391, § 16; 2018, ch, 60, § 15. "governing body" with "local government" throughout the 
The 2018 amendment, effective May 16, 2018, ex- section; 1 in Subsection B, in the introductory paragraph, af- 
tended the powers and duties as identified in the Met- ter "mayor", added "or manager of the local government"; 


ropolitan Redevelopment Code from only municipalities in Subsection C, after "mayor", added "or manager of the 
to now include counties; replaced "municipality" and ( 
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local government"; and in Subsection H, after "mayor", . ‘ANNOTATIONS 


added "or m f the local ts 
i Clete te. ee Am. Jur, 2d, A.L.R. and C.J.S, references. — 40 Am. 
Jur, 2d Housing Laws and Urban Development §§ 10, 11. 
62 C.J.S. Municipal Corporations § 699. 


3-60A-17. Conflict of interest; misconduct. 


No public official or employee of a local government or member of any board or commission of a 
local government and no commissioner or employee of a metropolitan redevelopment agency that 
has been vested by a local government with metropolitan redevelopment project powers by the 
Redevelopment Law [3-60A-5 through 3-60A-18 NMSA 1978] shall voluntarily acquire any inter- 
est, direct or indirect, in any metropolitan redevelopment project of the local government or in any 
contract or proposed contract in connection with the project. Where the acquisition is not volun- 
tary, the interest acquired shall be immediately disclosed in writing to the local government, and 
the disclosure shall be entered upon its minutes. If any such official, commissioner or employee 
currently owns or controls or owned or controlled within the preceding two years any interest, 
direct or indirect, in any property that the official, commissioner or employee knows is included 
or planned to be included in a metropolitan redevelopment project, the official, commissioner or 
employee shall immediately disclose this fact in writing to the local government, and this disclo- 
sure shall be entered upon the minutes of the local government, and the official, commissioner or 
employee shall not participate in any action by the local government affecting the property. Any 
disclosure required to be made by this section to the local government shall concurrently be made 
to a metropolitan redevelopment agency that has been vested with metropolitan redevelopment 
project powers by the local government. 


History: Laws 1979, ch. 391, § 17; 2018, ch. 60, § 16. to now include counties, and made technical changes; 

The 2018 amendment, effective May 16, 2018, ex- replaced "municipality" and "governing body" with "local 
tended the powers and duties as identified in the Met- government" throughout the section; and after "direct or 
ropolitan Redevelopment Code from only municipalities indirect, in any", added "metropolitan redevelopment". 


3-60A-18. Other powers. 


A. Except as otherwise specifically set forth in Section 3-60A-15 NMSA 1978, the local govern- 
ment may delegate its metropolitan redevelopment powers in the manner proyided for delegation 
of powers in the Redevelopment Law [3-60A-5 through 3-60A-18 NMSA 1978] to a metropolitan 
redevelopment agency that shall be vested with the powers in the same manner as though the 
powers were conferred on the agency instead of the local government. 

B. The local government may, in the manner required by state law or municipal charter, pro- 
vide for ordinances, rules, regulations or by other means it deems proper as are necessary to im- 
plement the Redevelopment Law. The local government and the agency shall be empowered to 
exercise only those powers authorized by the Redevelopment Law or otherwise provided by law. 
Nothing in the Redevelopment Law shall be construed to authorize the local government to oper- 
ate an electric or gas utility. 


History: Laws 1979, ch. 391, § 18; 2018, ch. 60, § 17. "governing body" with "local government" throughout the 

The 2018 amendment, effective May 16, 2018, ex- section; in Subsection A, after "set forth in Section", de- 
tended the powers and duties as identified in the Met- leted "15 of the Redevelopment Law" and added "3-60A-15 
ropolitan Redevelopment Code from only municipalities NMSA 1978"; and in Subsection B, after "powers autho- 
to now include counties; replaced "municipality" and rized by", added "the Redevelopment". 


3-60A-19. Tax Increment Law; short title. 
Sections 3-60A-19 through 3-60A-24 NMSA 1978 may be cited as the "Tax Increment Law". 


History: Laws 1979, ch. 391, § 19; 2018, ch. 60, § 18. Cross references. — For valuation of property gener- 
ally, see 7-36-1 NMSA 1978 et seq. 
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The 2018 amendment, effective May 16, 2018, after ANNOTATIONS 
"Sections", deleted "19 through 25 of the Metropolitan Re- q 
development Code" and added "3-60A-19 through 3-60A- Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 
24 NMSA 1978". Jur. 2d Housing Laws and Urban Redevelopment § 27. 


3-60A-20. Alternative method of financing. 


A. Effective for tax years beginning on or after January 1, 1980, the local government may 
elect by resolution to use the procedures set forth in the Tax Increment Law [3-60A-19 through 
3-60A-24 NMSA 1978] for financing metropolitan redevelopment projects. Such procedures may 
be used in addition to or in conjunction with other methods provided by law for financing such 
projects. 

B. The tax increment method, for the purpose of financing metropolitan redevelopment Proj- 
ects, is the dedication for further use in metropolitan redevelopment projects of that increase in 
property tax revenue directly resulting from the increased net taxable value of a parcel of property 
attributable to its rehabilitation, redevelopment or other improvement because of its inclusion 
within an urban renewal, community development or metropolitan redevelopment project. 


History: Laws 1979, ch. 391, § 20; 2018, ch. 60, § 19. Metropolitan Redevelopment Code from only municipali- 
Cross references. — For the Redevelopment Bonding ties to now include counties; and after "the local", deleted 

Law, see 3-60A-26 NMSA 1978 et seq, "governing body of a municipality" and added "govern- 
The 2018 amendment, effective May 16, 2018, ment". . 


extended the powers and duties as identified in the 


3-60A-21. Tax increment procedures. 


The procedures to be.used in the tax increment method. are: 

A. the local government shall, at the time after approval of a abtrobolitad redevelopment proj- 
ect, notify the county assessor and the taxation and revenue department of the taxable parcels of 
property within the project; 

B. upon receipt of notification pursuant to Subsection A of this section, the county assessor and 
the taxation and revenue department shall identify the parcels of property within the metropoli- 
tan redevelopment project within their respective jurisdictions and certify to the county treasurer 
the net taxable value of the property at the time of notification as the base value for the distri- 
bution of property tax revenues authorized by the Property Tax Code [Articles 35 through 388 of 
Chapter 7 NMSA 1978]. If because of acquisition by the local government the property becomes 
tax exempt, the county assessor and the taxation and revenue department shall note that fact on 
their respective records and so notify the county treasurer, but the county assessor, the taxation 
and revenue department and the county treasurer shall preserve a record of the net taxable value 
at the time of inclusion of the property within the metropolitan redevelopment project as the base 
value for the purpose of distribution of property tax revenues when the parcel again becomes tax- 
able. The county assessor is not required by this section to preserve the new taxable value at the 
time of inclusion of the property within the metropolitan redevelopment project as the base value 
for the purposes of valuation of the property; 

C. if because of acquisition by the local government the property becomes tax exempt, when 
the parcel again becomes taxable, the local government shall notify the county assessor and the 
taxation and revenue department of the parcels of property that'because of their rehabilitation.or 
other improvement are to be revalued for property tax purposes. A new taxable value of this prop- 
erty shall then be determined by the county assessor or by the taxation and revenue department if 
the property is within the valuation jurisdiction of that department. If no acquisition by the local 
government occurs, improvement or rehabilitation of property subject, to valuation by the assessor 
shall be reported to the assessor as required by the Property Tax Code, and the new taxable value 
shall be determined as of January 1 of the tax year following the year in which the improvement 
or rehabilitation is completed; 

D. current tax rates shall then be applied to the new taxable value. The amount by which the 
revenue received exceeds that which would have been received by application of the same rates 
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to the base value before inclusion in the metropolitan redevelopment project: shall be credited to 
the local government and deposited in the metropolitan redevelopment fund. This transfer shall 
take place only after the county treasurer has been notified to apply the tax increment method to 
a specific property included in a metropolitan redevelopment area. Unless the entire metropolitan 
redevelopment area is specifically included by the local government for purposes of tax increment 
financing, the payment by the county treasurer to the local government shall be limited to those 
properties specifically included. The remaining revenue shall be distributed to participating units 
of government as authorized by the Property Tax Code; and 

E. the procedures and methods specified in this section shall be followed annually for a maxi- 
mum period of twenty years following the date of notification of inclusion of property as coming 
under the transfer provisions of this section. 


History: Laws 1979, ch. 391, § 21; 1987, ch. 316, § 1; The 2000 amendment, effective May 17, 2000, in Sub- 
2000, ch. 1038, § 2; 2018, ch. 60, § 20. section EK, substituted "twenty years" for "ten years". 

Cross references. — For additional period of tax in- The 1987 amendment, effective June 19, 1987, in Sub- 
crement financing, see 3-60A-23 NMSA 1978, section B, substituted "notification pursuant’ to Subsection 

The 2018 amendment, effective May 16, 2018, extended’ A of this section" for this notification”; in Subsection E, 
the powers and duties as identified in the Metropolitan Re- substituted "ten years" for "five years"; and made minor 
development Code from only municipalities to now include _ stylistic changes throughout the section, 


counties, and replaced "municipality" and "governing body" 
with "local government" throughout the section. 


3-60A-22, Metropolitan redevelopment fund; creation; disbursement. 


There is created a "metropolitan redevelopment fund" for purposes of the Metropolitan Rede- 
velopment Code [Chapter 3, Article 6(0A NMSA 1978]. Money in the metropolitan redevelopment 
fund shall be disbursed to the local government to be used as other money is authorized to be used 
in the Metropolitan Redevelopment Code. 


History: Laws 1979, ch. 391, § 22; 2018, ch. 60, § 21. Metropolitan Redevelopment Code from only municipali- 
.The 2018 amendment, effective May 16, 2018, ties to now include counties; after "shall be disbursed to 
extended the powers and duties as identified in the the", deleted "municipality" and added "local government". 


3-60A-23. Tax increment financing method approval. 


A. The property tax increment method shall be applicable only to the units‘of government par- 
ticipating in property tax revenue derived from the properties within the district. 

B. A-local government shall.request an approval for up to a twenty-year period for property 
included in the tax increment funding. The governor or the governor's authorized representative 
shall approve, partially approve or disapprove the use of the method for state government; the 
governing body of each other participating unit shall approve, partially approve or disapprove by 
ordinance or resolution the use of the method for its respective units. 
iC. At the request iof a participating unit of government, made within ten days of receipt of the 
request by the local. government, the local government shall make a presentation to the governor 
or'the governor's authorized representative and to'the governing bodies of all participating units 
of government, which presentation shall include a description of the metropolitan redevelopment 
project:and the parcels in the project to which the tax increment method will apply and an esti- 
mate of the general effect of the project and the application of the tax increment method on prop- 
erty values and tax revenues. All participating units shall ‘notify the local government seeking 
approval within thirty days of receipt of the local government's request. At the expiration of that 
time, thealternative method of pete set forth i in this section = be effective for a period of 
up oo vaca = years. 


History Laws 1979, ch.391, § 23; 1987, ch. 816, § 2s now include counties; replaced "municipality" and "gov- 


1995, ch. 92, § 1; 2000, ch. 108, § 3; 2018, ch. 60, § 22, . erning body" with "local government" throughout the sec- 

. The 2018 amendment, effective May 16, 2018, ex- tion; added subsection designations "A" through "C"; and 

tended the powers and duties as identified in ‘the Metro- ' in Subsection A, after "tax revenue derived from", deleted 

politan Redevelopment Code from only municipalities to "property within a metropolitan redevelopment project 
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and approving the use of the tax increment method for 
that property and only to the extent of the approval. An 
approval may be restricted to certain types or sources of 
tax revenue", and after the next occurrence of "the", added 
"properties within the district". 

The 2000 amendment, effective May 17, 2000, in- 
serted the fifth sentence and inserted "municipality's" in 
the sixth sentence. 

The 1995 amendment, effective June 16, 1995, substi- 
tuted "up to a twenty-year period" for "a ten-year period" 
in the third sentence and "up to twenty tax years" for "ten 
tax years" at the end of the last sentence. 


MUNICIPALITIES 


3-60A-23.1 


only to" for "used only upon prior approval by a majority 
of" and added at the end "and approving the use of the tax 
increment method for that property and only to the extent 
of the approval", inserted the second sentence, in the third 
sentence substituted "ten-year period" for "five-year pe- 
riod", in the fourth sentence inserted "partially approve" 
preceding "or disapprove" both places it appears, and in 
the sixth sentence, substituted "at the expiration of that 
time" for "upon approval by a majority of the participat- 
ing units of at the beginning and "effective for a period 
of ten tax years" for "deemed approved for a period of five 
tax years." 


The 1987 amendment, effective June 19, 1987, in the 
first sentence, near the beginning, substituted "applicable 


3-60A-23.1. Tax increment bonds. 


A. For the purpose of financing metropolitan redevelopment projects, in whole or in part, a lo- 
cal government may issue tax increment bonds or tax increment bond anticipation notes that are 
payable from and secured by real property taxes, in whole or in part, allocated to the metropolitan 
redevelopment fund pursuant to the provisions of Sections 3-60A-21 and 3-60A-23 NMSA 1978, 
The principal of, premium, if any, and interest on the bonds or notes shall be payable from and 
secured by a pledge of such revenues, and the local government shall irrevocably pledge all or part 
of the revenues to the payment of the bonds or notes. The revenues deposited in the metropolitan 
redevelopment fund or the designated part thereof may thereafter be used only for the payment 
of the principal of, premium, if any, and interest on the bonds or notes, and a holder of the bonds 
or notes shall have a first lien against the revenues deposited in the metropolitan redevelopment 
fund or the designated part thereof for the payment of principal of, premium, if any, and interest 
on the bonds or notes. To increase the security and marketability of the tax increment bonds or 
notes, the local government may: 

(1) create a lien for the benefit of the bondholders on any public improvements or public 
works used solely by the metropolitan redevelopment project or portion of a project financed by the 
bonds or notes, or on the revenues of such improvements or works; 

(2) provide that the proceeds from the sale of real and personal property acquired with 
the proceeds from the sale of bonds or notes issued pursuant to the Tax Increment Law [3-60A-19 
through 3-60A-25 NMSA 1978] shall be deposited in the metropolitan redevelopment fund and 
used for the purposes of repayment of principal of, premium, if any, and interest on the: bonds or 
notes; and 
(3) make covenants and do any and all acts not inconsistent with law as may be necessary, 
convenient or desirable in order to additionally secure the bonds or notes or make the bonds or 
notes more marketable in the exercise of the discretion of the local:government. 

B. Bonds and notes issued pursuant to this section shall not constitute an indebtedness ee 
the meaning of any constitutional or statutory debt limitation or restriction, shall not be general 
obligations of the local government, shall be collectible only from the proper pledged revenues and 
shall not be subject to the provisions of any other law or charter relating to the authorization, is- 
suance or sale of tax increment bonds or tax increment bond anticipation notes. Bonds and notes 
issued pursuant to the Tax Increment Law are declared to be issued for an essential public and 
governmental purpose and, together with interest thereon, shall be exempted from all taxes by ate 
state. 

C. The bonds or notes shall be authorized by an ordinance of the local government; shall. 3 
in a denomination or denominations, a such date and mature, in the case of bonds, at a time not 
exceeding twenty years from their date, and in the case of notes, not exceeding five years from the 
date of the original note; bear interest at a rate or have appreciated principal value not exceeding 
the maximum net effective interest rate permitted by the Public Securities Act [6-14-1 through 
6-14-3 NMSA 1978]; and be in a form, carry registration privileges, be executed in a manner, be 
payable at a place within or without the state, be payable at intervals or at maturity and be sub- 
ject to terms of redemption as the authorizing ordinance or supplemental resolution of the local 
government may provide. 
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D. The bonds or notes may be sold in one or more series at, below or:above par, at public or 
private sale, in a manner and for a price as the local government, in its discretion, shall determine; 
provided that the price at which the bonds or notes are sold shall not result in a net effective in- 
terest rate that exceeds the maximum permitted by the Public Securities Act. As an incidental 
expense of a metropolitan redevelopment project or the portion financed with the bonds or notes, 
the local government in its discretion may employ financial and legal consultants with regard to 
the financing of the project. 

EK. In case any of the public officials of the local government whose signatures appear on any 
bonds or notes issued pursuant to the Tax Increment Law cease to be public officials before the 
delivery of the bonds or notes, the signatures shall, nevertheless, be valid and sufficient for all 
purposes, the same as if the officials had remained in office until delivery. Any provision of law to 
the contrary notwithstanding, any bonds or notes issued pursuant to the Tax Increment Law shall 
be fully negotiable. 

F. In any suit, action or proceeding involving the validity or enforceability of any bond or note 
issued pursuant to the Tax Increment Law or the security therefor, any bond or note reciting in 
substance that it has been issued by the local government in connection with a metropolitan re- 
development project shall be conclusively deemed to have been issued for that purpose and the 
project shall be conclusively deemed to have been planned, located and carried out in accordance 
with the provisions of the Metropolitan Redevelopment Code [Chapter 3, Article 60A NMSA 1978]. 

G. The proceedings under which tax increment bonds or tax increment bond anticipation notes 
are authorized to be issued and any mortgage, deed of trust, trust indenture or other lien or se- 
curity device on.real and personal property given to secure the same may contain provisions cus- 
tomarily contained in instruments securing bonds and notes and constituting a covenant with the 
bondholders. 

H. A local government may issue bonds or notes pursuant to this section with the proceeds 
from the bonds or notes to be used as other money is authorized to be used in the Metropolitan 
Redevelopment Code. 

I. The local government shall have the power to issue renewal notes, to issue bonds to pay 
notes and, whenever it deems refunding expedient, to refund any bonds by the issuance of new 
bonds, whether the bonds to be refunded have or have not matured, and to issue bonds partly to 
refund bonds then outstanding and partly for other purposes in connection with financing metro- 
politan redevelopment projects, in whole or in part. Refunding bonds issued pursuant to the Tax 
Increment Law to refund outstanding tax increment bonds shall be payable from real property tax 
revenues, out of which the bonds to be refunded thereby are payable or from other lawfully avail- 
able revenues. 

J. The proceeds fom the sale fe any bohda or notes‘shall be applied only for the purpose for 
which the ‘bonds ‘or notes were issued, and if, for any reason, any portion of the proceeds are not 
needed for the purpose for which the bonds or notes were issued, the unneeded portion of the pro- 
ceeds shall be applied to the payment of the principal of or the interest.on the bonds or notes. 

K. The cost of financing a metropolitan redevelopment project shall be deemed to include the 
actual cost‘of acquiring a site and the cost of the construction of any part of a project, including 
architects' and engineers' fees, the purchase price of any part of a project that may be acquired by 
purchase ‘and all expenses in connection with the authorization, sale and issuance of the bonds or 
notes to finance the acquisition and any related costs incurred by the local government. 

*L. No action shall be brought questioning the legality of any contract, mortgage, deed of trust, 
trust indenture or other lien or security device, proceeding or bonds or notes executed in connec- 
tion with any project authorized by the Metropolitan Redevelopment Code on and after thirty days 
from He effective sin of the ordinance authorizing the issuance of such bonds or notes. 


rriseseys Laws 2000, ch. 1038, § 4; 2018; ch.60,§ 28. ~~‘ to now include counties; made technical changes; and 
_The 2018 amendment, effective May. 16, 2018, ex- | replaced "municipality" and "governing body" with "local 
tended the powers and duties as identified in the Met- _ government" throughout the section. 


repolitan Redevelopment Code from only municipalities 


3] 
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3-60A-24. Tax increment method; base value for distribution. 


If the tax increment method of financing metropolitan redevelopment projects is used, the base 
value for distribution of property tax revenues shall be the value used in calculating the limit of 
general obligation indebtedness imposed by the constitution of New Mexico and the statutes of 
New Mexico. 


History: Laws 1979, ch. 391, § 24. Cross references. — For constitutional restrictions on 
municipal indebtedness, see N.M. Const., art. IX, §§ 12, 13. 


3-60A-25. Repealed. 


Repeals. — Laws 1987, ch. 316, § 3 repealed 3-60A- increment period, effective June 19, 1987. For present 
25 NMSA 1978, as enacted by Laws 1979, ch. 391, § 25, comparable provisions, see 3-60A-23 NMSA 1978. 
relating to a method for approval of an additional tax 


3-60A-26. Redevelopment Bonding Law; short title. 
Sections 3-60A-26 through 3-60A-46 NMSA 1978 may be cited ‘as the "Redevelopment Bonding 


Law". 


History: Laws 1979, ch. 391, § 26; 2018, ch. 60, § 24. ANNOTATIONS: 
The 2018 amendment, effective May 16, 2018, after 
"Sections", deleted "26 through 46 of the Municipal Rede- Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 
velopment Code" and added "3-60A-26 through 3-60A-46 Jur. 2d Housing Laws and Urban Redevelopment § 32; 64 
NMSA 1978". Am. Jur. 2d Public Securities and Obligations § 98. 
64 Am. Jur. 2d Municipal Corporations § 1902 et seq, 


3-60A-27. Definitions. 


As used in the Redevelopment Bonding Law [3-60A-26 through 3-60A-46 NMSA 1978]: 

A. "finance" or "financing" means the issuing of bonds by a local government and the use of 
substantially all of the proceeds from the bonds pursuant to a financing agreement with the user 
to pay or to reimburse the user or its designee for the costs of the acquisition or construction of 
a project, whether these costs are incurred by the local government, the user or a designee of the 
user; provided that title to or in the project may at all times remain in the user, and, in such case, 
the bonds of the local government may be secured by mortgage or other lien upon the project’ or 
upon any other property of the user, or both, granted by the user or by a pledge of one or more 
notes, debentures, bonds or other secured or unsecured debt obligations of the user, as the govern- 
ing body deems advisable, but no local government shall be.authorized hereby to pledge any of its 
property or to otherwise secure the payment of any bonds with its property, except that the local 
government may pledge the property of the project or revenues from the project; 

B, "financing agreement" includes a lease, sublease, installment purchase agreement, rental 
agreement, option to purchase or any other agreement or any combination thereof;entered into 
in connection with the financing of a project pursuant to the Metropolitan Redexelopmenk Code 
[Chapter 3, Article 60A NMSA 1978]; 

C. "mortgage" means a deed of trust or any other security device for both real.and paiaonh 
property; 

D, "ordinance" means an ordinance of a local government financing or rp ere tons an activity 
involving or affecting improvement or improvements; 

E. "project" means an activity that can be funded or refinanced Rey revenue bonds peg pur- 
suant to the Redevelopment Bonding Law for the purpose of acquiring, improving; rehabilitating, 
conserving, financing, refinancing, erecting or building new or improved facilities on land, building 
or buildings or any other improvement or improvements, site or any other activity authorized by 
the Metropolitan Redevelopment Code for projects or activities located within the boundaries of a 
metropolitan redevelopment area. The revenue bonds may be used for the projects hereafter enu- 
merated for any purpose or use in such project, except that no funds shall be used for inventories, 
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raw materials or other working capital, whether or not in existence, suitable or used for or in con- 
nection with any of the following projects: 

(1) manufacturing, industrial, commercial or business enterprises, including without limi- 
tation enterprises engaged in storing, warehousing, distributing, selling or transporting any prod- 
ucts of industry, commerce, manufacturing or business or any utility plant; 

(2) hospital, health care or nursing home facilities, including without limitation clinics 
and outpatient facilities and facilities for the training of hospital, health care or nursing home 
personnel; 

(3). residential facilities intended for use as the place of residence by the owners or in- 
tended occupants; 

(4) sewage or solid waste disposal facilities; 

(5) facilities for the furnishing of water, if available, on reasonable demand to members of 
the general public; 

(6) facilities for the furnishing of energy or gas; 

(7). sports and recreational facilities; 

(8) convention or trade show facilities; 

(9) research, product testing and administrative facilities; 

(10) creative enterprises or industries; 

(11) cultural facilities as defined in the Local Economic Development Act [Chapter 5, Ar- 
ticle 10 NMSA 1978]; and 

(12) public infrastructure in state-authorized main street projects or arts and cultural 
districts; | ' 

F. "revenue bonds" means bonds, notes or other securities evidencing an obligation and issued 
pursuant to the powers granted by the Metropolitan Redevelopment Code by a local government 
for purposes authorized by that code; 

G, "user" means one or more persons who enter into a financing agreement with a local govern- 
ment relating to a project, except that the user need not be the person actually occupying, operat- 
ing or maintaining the project; and 

H,. "utility plant" means any facility used for or in P oaderion with the generation, production, 
transmission or distribution of electricity; the production, manufacture, storage or distribution of 
gas; the transportation or conveyance of gas, oil or other fluid substance by pipeline; or the divert- 
ing, developing, pumping, impounding, distributing or furnishing of water. 


? bi 
History: Laws 1979, ch. 391, § 27; 2018, ch. 60, § 25. 
Cross references. _ For general Henronoon see ye 
60A-4 NMSA 1978. ° 
The 2018 amendment, effective May 16, 2018, tebe 
conforming changes to certain definitions as a result of 
the inclusion of counties within the scope of the Metropoli- 
tan Redevelopment Code, and'made technical changes; re- 


the section; deleted Subsection A, which defined "revenue 
bonds", and redesignated former Subsections B through 


' F as Subsections A through E, respectively; deleted for- 


mer Subsection G, which defined "state" and added Para- 
graphs K(10) through E(12); and added a new Subsection 
F and redesignated former Subsections H and I as Sub- 
sections G and H, respectively. 


placed "municipality" with "local government" throughout 


3-60A-28. General powers. 


In addition to any other powers, each local government has the following powers: 

A. to acquire, whether by construction, purchase, gift, devise, lease or sublease; to improve 
and equip; and to finance, sell, lease or otherwise dispose of one or more projects or part thereof. 
If'a local government issues revenue bonds as provided by the Metropolitan Redevelopment Code 
[Chapter 3, Article 60A NMSA 1978] to finance or acquire projects, the projects shall be located 
within the jurisdiction of the local government and within a metropolitan redevelopment area; 

B. to énter into financing agreements with others for the purpose of providing revenues to pay 
the bonds authorized by the Redevelopment Bonding Law [3-60A-26 through 3-60A-46 NMSA 
1978]; to lease, sell or otherwise dispose of any or all of its projects to others for revenue and upon 
terms and conditions the local government may deem advisable; and to grant options to renew any 
lease or other agreement with respect to the project and to grant options to buy any project at a 
price the local government deems desirable; 
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C. to issue revenue bonds for the purpose of defraying the cost of financing, acquiring, improv- 
ing and equipping any project, including the payment of principal and interest on the bonds for.a 
period not to exceed three years and all other incidental expenses incurred in issuing the bonds; 
and Fd 
D. to secure payment of revenue bonds as anime in ah Redevelopment ih bipfit Liv 


Bictours Laws 1979, ch, 391, § 28; 2018, ch. 60, § 26. replaced: ‘municipality and ebidauning body" with "local 


The 2018 amendment, effective May 16, 2018, ex- government" throughout the section; and deleted former 
tended the powers and duties as identified in the Met- subsection designation "A" and redesignated former Para- 
ropolitan Redevelopment Code from only municipalities graphs A(1) through A(4) as Subsections A via D, re- 
to now include counties, and made technical changes; Ree ss 


3-60A-29. Revenue bonds; issuance. 


A. A local government may issue revenue bonds from time to time in its discretion to finance 
the undertaking of any project authorized by the Redevelopment Bonding Law [3-60A-26 through 
3-60A-46 NMSA 1978] or the exercise of any power or authority delegated under the Metropolitan 
Redevelopment Code [Chapter 3, Article 6(0A NMSA 1978]. These bonds shall be made payable as 
to both principal and interest solely from the income, proceeds, revenues and funds of the project. 

B. Bonds issued under this section shall not constitute an indebtedness within the meaning of 
any constitutional or statutory debt limitation or restriction and shall not be subject to the provi- 
sions of any other law or charter relating to the authorization, issuance or sale of bonds. Bonds 
issued under the provisions of the Metropolitan Redevelopment Code are declared to be issued 
for an essential public and governmental purpose and, together with interest thereon and i income 
thereon and income therefrom, shall be exempted from all taxes by the state. 

C. Bonds issued under this section shall be authorized by resolution of the local soocedtinad 
The bonds may be issued in one or more series and ‘shall bear a date or dates, be payable upon 
demand or mature at a time or times, bear interest at a rate or rates not exceeding the legally 
authorized rate, be in a denomination or denominations, be in a form either coupon or registered, 
carry conversion or registration privileges, have rank or priority, be executed in'a manner, be pay- 
able in'a medium of payment at a place or places, be subject to the terms of redemption with or 
without premium, be'secured in a manner and have the other characteristics’ as may be NSB. 
by the resolution or trust indenture or mortgage issued pursuant to the bonds. 

D. The revenue bonds or any portion to the bonds may be sold at not less than par at public 
sales held after notice published prior to the sale in a newspaper having a general circulation in 
the area of operation and in any other medium of publication as the local government may deter- 
mine or may be exchanged for other bonds on the basis of par; provided that the bonds may be sold 
to the federal government or to the state at private sale at not less than par, and, in the event less 
than all of the authorized principal amount of the bonds is sold to the federal government or to the 
state or to political subdivisions thereof, the balance may be sold at private sale at not less than 
par at an interest cost to the local government of not to exceed the interest cost to the local govern- 
ment of the portion of the bonds sold to the federal government, wv, 

E. In case any of the public officials of the local government whose Mehta appear on any 
bonds or coupons issued under the Metropolitan Redevelopment Code cease to be public officials 
before the delivery of the bonds, the signatures shall, nevertheless, be valid and sufficient for all 
purposes, the same as if the officials had remained in office until delivery. Any provision of any law 
to the contrary notwithstanding, any bonds issued pursuant to the, Metropolitan Redevelopment 
Code shall be fully negotiable. 

F.. In any suit, action or proceeding involving the ae or. ap dannertilifa of any bond issued 
under the Metecnolitan Redevelopment Code or the security therefor, any bond reciting in sub- 
stance that it has been issued by the local government .in connection with a metropolitan redevel- 
opment project shall be.conclusively deemed to have been issued for such purpose, and the project 
shall be conclusively deemed.to have been planned, located and carried out-in accordance with the 
provisions of the Metropolitan Redevelopment Code. 08 


870 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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. History: Laws 1979, ch. 391, § 29; 2018, ch. 60, § 27. 

The 2018 amendment, effective May 16, 2018, ex- 
tended the powers and duties as identified in the Met- 
ropolitan Redevelopment: Code from only municipalities 
to now include. counties, and, made technical changes; 
replaced "municipality" and "governing body" with "lo- 
cal government" throughout the section; and deleted 


"Redevelopment Law" and added "Metropolitan Redevel- 
opment Code" throughout the section, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 64 
C,.J.S. Municipal Corporations §§ 1907 to 1909, 


3-60A-30. Bonds as legal investments. 


All banks, trust companies, bankers, building and loan associations, savings and loan associa- 
tions, investment companies and.other persons carrying on a banking or investment business; all 
insurance companies, insurance associations and other persons carrying on an insurance busi- 
ness; and all executors, administrators, curators, trustees and other fiduciaries may legally invest 
any sinking funds, money or other funds belonging to them or within their control in any bonds 
or other obligations issued by a local government pursuant to the. Metropolitan. Redevelopment 
Code [Chapter 3, Article 60A NMSA 1978] or by any agency vested with metropolitan redevel- 
. opment project powers under the Redevelopment Law [3-60A-5 through 3-60A-18 NMSA 1978]; 

provided that the bonds and other obligations shall be secured by a pledge of property or revenues 
or combinations thereof that is of sufficient value to equal the principal and interest of the bonds 
at maturity. The bonds and other obligations shall be authorized security for all public deposits. 
Nothing contained in this section with regard to legal investments shall be eae as relieving 
any hg of uy duty” of Sxercisiis reasonable care in eee securities. 


History: Laws 1979, ch. 391, § 80; 2018, ch. 60, § 28. 


The 2018 amendment, effective May 16, 2018, extended . 


the powers and duties as identified in the Metropolitan 


Rélloveloplieat Code from only! municipalities to now in- 
clude counties; and after "obligations issued by a", deleted 
"municipality" and added “local government". 


3-60A-31. Revenue bonds; issuance; status. 


A. A local government may issue revenue bonds in connection with a financing agreement for 
the purposes of financing a project authorized by the provisions of the Redevelopment Bonding 
Law [3-60A-26 through 3-60A-46 NMSA 1978]. | ) : 

B. A revenue bond shall be a limited obligation of the local government, the principal and 
interest,of which shall be payable, subject to the mortgage provisions of the Redevelopment Bond- 
ing Law, solely out of the revenues derived from the financing, sale or leasing of the project with 
respect to which the bonds. are issued. 

C. , The revenue bond and interest coupons, if any, appurtenant thereto shall never constitute 
a debt or indebtedness of the local government within the meaning of any provision or limitation 
of the constitution of New Mexico, statutes of the state or a home rule charter of the local govern- 
ment, and the bond shall not constitute or give rise to a pecuniary liability of the local government 
or a charge against its general credit or taxing powers. These limitations shall be plainly stated on 
the face ofeach bond. 


History: Laws 1979, ch. 391, § 31; 2018, ch. 60, § 29. 
Cross references. — For constitutional restrictions on 
municipal indebtedness, see N.M. Const., art. IX, §§ 12, 18. 


| Metropolitan Redevelopment Code from only municipali- 


ties to now include counties, made technical changes, and 
replaced "municipality" with "local government" through- 


The 2018 amendment, effective May 16, 2018, out the section, 


extended the powers and duties as identified in the 
3-60A-32. Revenue bonds; form and terms. 


A. . Revenue bonds shall be authorized by ordinance of the local government, shall be subject to 
a maximum net effective interest rate and shall be in denominations, bear a date, mature at a time 
not exceeding forty. years from their respective dates, bear.an interest at a rate, be in a form, carry 
registration privileges, be executed in a manner, be payable at a place within or without the state 
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and be subject to terms of redemption as the authorizing ordinance or supplemental resolution of 
the local government may provide. 

B. The revenue bonds may be sold in one or more series at par or below or above par at public 
or private sale in a manner and for a price as the local government in its discretion shall deter- 
mine; but the local government shall not sell revenue bonds at a price such that the net effective 
interest rate of the issue of bonds exceeds the maximum net effective interest rate authorized. As 
an incidental expense of the project, the local government in its discretion Re employ financial 
and legal consultants in regard to the financing of the project. 


History: Laws 1979, ch. 391, § 32; 2018, ch. 60, § 30. to now include counties, made technical changes and re- 
The 2018 amendment, effective May 16, 2018, ex- placed ' A gidgpmigs with "local government" throughout 
tended the powers and duties as identified in the Met- the section. 


ropolitan Redevelopment Code from only municipalities 


3-60A-33. Revenue bonds; bond security. 


The principal of, the interest on and any prior redemption premiums due in connection with the 
revenue bonds shall be payable from, secured by a pledge of and constitute a lien on the revenues 
out of which the bonds shall be made payable. In addition, they may be secured by a mortgage 
covering all or any part of the project or upon any other property of the user or both by a pledge 
of the revenues from or a financing agreement for the project or both as the local government in 
its discretion may determine; but no local government shall be authorized by the Redevelopment 
Bonding Law [8-60A-26 through 3-60A-46 NMSA 1978] to pledge any of its property or to other- 
wise secure the payment of any bonds with its property, except that the local government may 
pledge the property of the project or revenues from the project. 


History: Laws 1979, ch. 391, § 33; 2018, ch. 60, § 31. replaced "municipality" and "governing body" with "local 
The 2018 amendment, effective May 16, 2018, ex- government" throughout the section; and after "shall be 
tended the powers and duties as identified in the Met- ‘authorized by", added "the Redevelopment Bonding Law", 
ropolitan Redevelopment Code from only municipalities and after "except that the", deleted "county or municipal- 


to now include counties, and made technical changes; ity" and added "local government". 


3-60A-34. Revenue bonds; terms of proceedings and instruments. 


The proceedings under which the revenue bonds are authorized to be issued and any mortgage 
or trust indenture given to secure the bonds may contain any provisions customarily contained in 
instruments securing bonds and constituting a covenant with the bondholders, including: 

A. ‘provisions respecting custody of the proceeds from the sale of the bonds, including their 1 in- 
vestment and reinvestment until used to defray the cost of the project; 

B. provisions respecting the fixing and collection of revenues from the project; 

C. the terms to be incorporated in the financing agreement and any mortgage or trust inden- 
ture for the project, including without limitation provision for subleasing; 

D. the maintenance and insurance of the project; 

E. the creation of funds and accounts into which any bond proceeds, revenues and income may 
be deposited or credited; | 

F._ limitation on the purpose to which the proceeds of any bonds then or thereafter to be issued 
may be applied; 

G. limitation on the issuance of additional bonds, the terms upon which additional Hone are 
issued and secured, the refunding of bonds and the replacement of bonds; 

H. the procedure, if any, by which the terms of any contract with bondholders may be amended 
or abrogated; 

I. vesting in a trustee properties, rights, powers and duties in trust as the local see 
determines and limiting the rights, duties and powers of the trustees; and 

J. the rights and remedies available in case of a default to the bondholders or to any trustee 
under the financing agreement, a mortgage or a trust indenture for the project. 
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History: Laws 1979, ch. 391, § 34; 2018, ch. 60, § 32, deleted subsectidn designation "A." and redesignated 

The 2018 amendment, effective May 16, 2018, ex- former Paragraphs A(1) through A(10) as Subsections A 
tended the powers and duties as identified in the Met- through J, respectively; and in Subsection I, after "duties 
ropolitan Redevelopment Code from only municipalities in trust as the", deleted "municipality" and added "local 
to now include counties, and made technical changes; government", 


3-60A-35. Revenue bonds; investments and bank deposits. 


A. The local government may provide that proceeds from the sale of revenue bonds.and special 
funds from the revenues of the project shall be invested and reinvested in securities and other 
investments, whether or not any investment or reinvestment is authorized under any other law 
of this state, as may be provided in the proceedings under which the bonds are authorized to be 
issued, including: 

(1), bonds or other obligations of the United States; 

(2) bonds or other obligations, the payment of the principal and interest of which i is uncon- 
ditionally guaranteed by the United States; 

(8) obligations issued or guaranteed as to principal and interest by any agency or person 
controlled or supervised by and acting as an instrumentality of the United States pursuant to au- 
thority granted by the congress of the United States; 

_ (4) obligations issued or guaranteed by any state of the United States or any political sub- 
division of any such state; 

(5). prime commercial paper; 

(6) prime finance company paper; 

(7) bankers’ acceptances drawn on and pefetiad by commercial banks; 

(8). repurchase agreements fully secured by obligations issued or guaranteed as to princi- 
pal and interest by the United States or by any person controlled or supervised by and acting as an 
instrumentality of the United States pursuant to authority granted by the congress of the United 
States; and 

(9) certificates of deposit issued by commercial banks. 

B. The local government may also provide that the proceeds, funds or investments and the rev- 
enues payable under the financing agreement shall be received, held and disbursed by one or more 
banks or trust companies located within or without. this state. . 


History: Laws 1979, ch. 391, § 35; 2018, ch. 60, § 33. to now include counties, made technical changes, and re- 
The 2018 amendment, effective May 16, 2018, ex- placed "municipality" with "local government" throughout 
tended the powers and duties as identified in the Met- the section. 


ropolitan Redevelopment ‘Code from only municipalities 


3-60A-36. Revenue bonds; acquisition of project. 


A. The local government may also provide that: 

(1) the project and improvements to be constructed, if any, shall be constructed by the local 
government, the user, the user's designee or any one or more of them on real estate bayeaets by the 
local government, the user or the user's designee, as the case may be; and 

‘(2) the bond proceeds shall be disbursed by the trustee bank or trust company during con- 
struction upon the estimate, order or certificate of the user or the user's designee. 

B. The project, if and to the extent constructed on real estate not owned by the local govern- 
ment, may be conveyed or leased or an easement in the real estate granted to the local government 
at any time. 


History: Laws 1979, ch. 391, § 36; 2018, ch. 60, § 34. to now include counties, made technical changes, and re- 


The 2018 amendment, effective May 16, 2018, ex- placed "municipality" Mit "local government" ee oe 
tended the powers and duties as identified in the Met- ~ the section. ‘ 


ropolitan Redevelopment Code from only municipalities 
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3-60A-37. Revenue bonds; limited obligation. 


In making agreements or provisions, a local government shall not obligate itself except with 
respect to the project and the application of the revenues and revenue bond proceeds from the 
project. 


History: Laws 1979, ch. 391, § 37; 2018, ch. 60, § 35. now include counties, and made technical changes; and 
The 2018 amendment, effective May 16, 2018, ex- after "agreement or provisions, a", deleted uunlepalty” 
tended the powers and duties as identified in the Metro- and pial "local government". 


politan Redevelopment Code from only municipalities to 


3-60A-38. Revenue bonds; rights upon default. 


A. The proceedings authorizing any revenue bonds, or any mortgage securing such bonds, may 
provide that if there is a default in the payment of the principal of, the interest on, or any prior 
redemption premiums due in connection with the bonds or in the performance of any agreement 
contained in such proceedings or mortgage, the payment and performance may be enforced by 
mandamus or by the appointment of a receiver in equity with power to charge and collect rents 
and to apply the revenues from the project in accordance with the proceedings or the provisions of 
the mortgage. 

B. Any mortgage to secure bonds issued thereunder may alo provide that if there is‘a default 
in the payment thereof or a violation of any agreement contained in the mortgage it may be fore- 
closed and there may be a sale under proceedings in equity or in any other manner permitted by 
law. Such mortgage may also provide that any trustee under such mortgage or’the holder of any 
bonds secured thereby may become the purchaser at any foreclosure sale if he is the highest bid- 
der and may apply toward the purchase price unpaid bonds at the face value thereof. 


History: Laws 1979, ch. 391, § 38. 


3-60A-39. Revenue bonds; determination of revenue. 


A. Prior to entering into a financing agreement for the project and the issuance of revenue 
bonds in connection with the project, the local government shall determine: 

(1) the amount necessary in each year to pay the principal of and the interest on the first 
bonds proposed to be issued to finance the project; 

(2) the amount necessary to be paid each year into any reserve funds that the local govern- 
ment may deem advisable to establish in connection with the retirement of the proposed bonds 
and the maintenance of the project; and 

(3) the estimated cost of maintaining the project in good repair and keeping it properly 
insured unless the terms under which the project is to be financed provide that the user shall 
maintain the project and carry all proper insurance with respect to the project. 

B. The determination and findings of the local government required to be made by Subsection 
A of this section shall be set forth in the proceedings under which the proposed revenue bonds are 
to be issued; but the foregoing amounts need not be expressed in dollars and cents in the financing 
agreement and proceedings under which the bonds are authorized to be issued. 


History: Laws 1979, ch. 391, § 39; 2018, ch. 60, § 36. to now include counties, made technical changes, and re- 
The 2018 amendment, effective May 16, 2018, ex- placed "governing body" with "local government" through- 
tended the powers and duties as identified in the Met- out the section. 


ropolitan Redevelopment Code from only municipalities 


3-60A-40. Revenue bonds; financing of project. 

Prior to the issuance of any revenue bonds authorized by the Redevelopment Bonding Law [8- 
60A-26 through 3-60A-46 NMSA 1978], the local government shall enter into a financing agree- 
ment with respect to the project with a user providing for payment to the local government of 
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revenue upon the basis of determinations and findings that the revenue will be sufficient to pay 
the principal of and interest on the bonds issued to finance the project, to build up and maintain 
any reserves deemed advisable by the local government in connection with the project and to pay 
the costs of maintaining the project in good repair and keeping it properly insured unless the fi- 
nancing agreement obligates the user to pay for the maintenance of and insurance on the project. 


History: Laws 1979, ch. 391, § 40; 2018, ch. 60, § $7. to now include counties, made technical changes, and 


The 2018 amendment, effective May 16, 2018, ex- replaced "municipality" and "governing body" with "local 
tended the powers and duties as identified in the Met- government" throughout the section. 


ropolitan Redevelopment Code from only municipalities 


3-60A-41. Option to purchase. 


A. A lease may grant the user of a project an option to purchase all or a part of the project at a 
stipulated purchase price or at a price to be determined upon appraisal as is provided in the lease. 

B. The option may be exercised at a time as the lease may provide. 

C. The local government and'the user may agree and provide in the lease that all or a part of 
the rentals paid by the user prior to and at the time of the exercise of the option shall be applied 
toward the purchase price and shall be in full or partial satisfaction of the purchase price. 


History: Laws 1979, ch. 391, § 41; 2018, ch. 60, § 38. to now include counties, and made technical changes 


The 2018 amendment, effective May 16, 2018, ex- throughout the section; in Subsection C, after "The", de- 
tended the powers and duties as identified in the Met- leted "municipality" and added "local government". 


ropolitan Redevelopment Code from only municipalities 


3-60A-42. Revenue bonds; refunding. 


A, Any revenue bonds issued under the provisions of the Redevelopment Bonding Law [3-60A- 
26 through 3-60A-46 NMSA 1978] and at any time outstanding may at any time and from time to 
time be refunded by a local government by the issuance of its refunding bonds in such amount as 
the local government may deem necessary to refund the principal of the bonds to be so refunded, 
any unpaid interest on the bonds and any premiums and incidental expenses necessary to be paid 
in connection with the bonds. 

B. Any refunding may be effected, whether the bonds to be refunded have matured or shall 
thereafter mature, either by sale of the refunding bonds and the application of the proceeds, di- 
rectly or indirectly, to the payment of the bonds to be refunded or by exchange of the refunding 
bonds for the bonds to be refunded, but the holders of any bonds to be so refunded shall not be com- 
pelled, without their consent, to surrender their bonds for payment or exchange prior to the date 
on which they are payable by maturity date, option to redeem or otherwise or if they are called for 
redemption prior to the date on which they are by their terms subject to redemption by option or 
otherwise. | 

C. All refunding bonds issued under authority of the Redevelopment Bonding Law to refund 
revenue bonds shall be payable solely from revenues out of which bonds to be refunded are pay- 
able or from revenues out of which bonds of the same character may be made payable under the 
Redevelopment Bonding Law or any other law in effect at the time of the refunding. 


History: Laws 1979, ch. 391, § 42; 2018, ch. 60, § 39. to now include counties, and made technical changes 

The 2018 amendment, effective May 16, 2018, ex- throughout the section; in Subsection A, replaced "mu- 
tended the powers and duties as identified in the Met- nicipality" and "governing body" with "local government" 
ropolitan Redevelopment Code from only municipalities throughout the subsection. 


3-60A-43. Revenue bonds; application of proceeds. 


A. The proceeds from the sale of any revenue bonds shall be applied only for the purpose for 
which the bonds were issued, and, if for any reason any portion of the proceeds are not needed for 
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the purpose for which the bonds were issued, the unneeded portion of the proceeds oetnae be gar 
to the payment of the principal of or the interest on the bonds. 

B. The cost: of acquiring any project shall be deemed to include the actual ade not acquiring a 
site and the cost of the construction.of any part of a project that may be constructed, including 
architects' and engineers’ fees, the purchase price of any part of a project that may be acquired by 
purchase and all expenses in connection with the authorization, sale and issuance of the bonds to 
finance the acquisition and any costs incurred by the'local government. 


History: Laws 1979, ch. 391, § 43; 2018, ch. 60, § 40. to now include counties, and made technical changes 

The 2018 amendment, effective May 16, 2018, ex- throughout the section; in Subsection B, after "costs in- 
tended the powers and duties as identified in the Met- curred by the", deleted "municipality" and added "local 
ropolitan Redevelopment Code from only municipalities government". 


3-60A-44, No payment by local government. 


A. No local government or public body shall pay out of its general fund or otherwise contribute 
any part of the costs of acquiring a project and, unless specifically acquired for uses of the char- 
acter described in the Redevelopment Bonding Law [3-60A-26 through 3-60A-46 NMSA 1978] or 
unless the land is determined by the governing body to be no longer necessary for other municipal 
purposes or purposes of a public body, shall not use land already owned by the local government 
or public body or in which the local: government or public body has an equity for the construction 
thereon of a project or any part thereof. 

B. The entire cost of acquiring any project shall be paid out of the proceeds from the sale of the 
revenue bonds, but this provision shall not be construed to prevent a local government or public 
body from accepting donations of property to be used as a part of any project or money to be used 
for defraying any part of the cost of any project. ° 


History: Laws 1979, ch. 391, § 44; 2018, ch. 60, § 41. Metropolitan Redevelopment Code from only municipali- 
The 2018 ‘amendment, effective May 16, 2018, ties to now include counties; replaced "municipality" were 


extended the powers and duties as identified in the "local government" throughout t the section’ 
“a4 At 


3-60A-45. No local government operation. 


A. When all principal of, interest on and any prior redemption premium ‘due in connection 
with the revenue bonds issued for a project leased to a user have been paid in full and in the event 
the option to purchase or option to renew the lease, if any, contained in the lease has not been 
exercised as to all of the property contained in the project, the lease shall terminate and the local 
government shall sell the remaining property or devote the property to local government purposes 
other than manufacturing, commercial or industrial. 

B. Any sale that is not made pursuant to the exercise of an option to purchase by the user of a 
project shall be conducted in the same manner as is then provided by law governing the issuer's 
sale of surplus property. 


History: Laws 1979, ch. 391, § 45; 2018, ch. 60, § 42. to now include counties, made technical changes, and re- 


The 2018 amendment, effective May 16, 2018, ex- placed "municipal" and "municipality" with "local govern- 
tended the powers and duties as identified in the Met- ment" throughout the section. 


ropolitan Redevelopment Code from only municipalities 


3-60A-46. Limitation of actions. 


No action shall be brought questioning the legality of any contract, financing agreement, mort- 
gage, trust indenture, proceeding or bonds executed in connection with any project or improve- 
ments authorized by the Redevelopment Bonding Law [8-60A-26 through 3-60A-46 NMSA 1978] 
on and after thirty days from the effective date of the resolution or ordinance authorizing the i is- 
suance of such bonds. 
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_History: Laws 1979, ch. 391, §.46. ' Cross references. — For general limitation of action 
1013: ) on municipal bonds, see 37-1-25 NMSA 1978. 


8-60A-47. Sufficiency of code. 


A. The Metropolitan Redevelopment Code [3-60A-1 through 3-60A-13, 3-60A-14 through 3- 
60A-48 NMSA 1978], without reference to other statutes of the state, constitutes full authority for 
the exercise of powers granted herein, including but not limited to the authorization and issuance 
of bonds under that code. 

‘B.. No other act or law with regard to the saint ani of issuance of bonds that provides for 
an election requiring an approval or in any way impeding or restricting the carrying out of the acts 
authorized in the Metropolitan Redevelopment Code to be done shall be construed as applying to 
any proceedings taken under or acts done pursuant to that code, except for laws to which reference 
is expressly made in that code or by necessary implication of that code. 

C. The provisions of no other law, either general or local, except as provided in the Metropolitan 
Redevelopment Code, shall apply to the things authorized to be done pursuant to that code, and no 
board, agency, bureau, commission or official not designated herein has any authority or jurisdiction 
over any of the acts authorized in that code to be done, except as otherwise provided by that code. 

_.D. . No notice, consent or approval by any public body. or officer thereof shall be required as a 
prerequisite to the sale or issuance of any bonds, the making of any contract or financing agree- 
ment or the exercise of any other power under the Metropolitan Redevelopment Code, except as 
provided herein. 

E. The powers conferred by the Metropolitan Redevelopment Code shall ty in addition and 
supplemental to, and not in substitution for, and the limitations imposed by that:code shall not af- 
fect the powers conferred by any other law. 

F. No part of the Metropolitan Redevelopment Code shall repeal or affect any other law or part 
thereof except to the extent that the provisions of that code are inconsistent with any other law, 
it being intended that the Metropolitan Redevelopment Code shall provide a separate method of 
accomplishing its objectives and not an exclusive one; and the Metropolitan Redevelopment Code 
shall not be construed as repealing, amending or changing any other law except to the extent of 
such inconsistency. 


History: Laws 1979, ch. 391, § 47, 


3-60A-48. Liberal interpretation. 


The Metropolitan Redevelopment Code [3-60A-1 through 3-60A-13, 3-60A-14 through 3-60A-48 
NMSA 1978] shall be liberally construed to carry out its purposes. 


History: Laws 1979, ch. 391, § 48. Severability. — Laws 1979, ch. 391, § 49, provided 


for the severability of the act if any part or application 
thereof is held invalid. 
e 
Main Street 
Sec. © Ms Sec. 
3-60B-1.° Short title, 3-60B-4, Main street program; created; coordinator; pow- 
3-60B-2, Purpose. ers and duties. 


8-60B-3. Definitions. 
3-60B-1. Short title. 


Chapter 3, Article 60B NMSA 1978 may be cited as the "Main Street Act". 
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History: Laws 1985, ch. 88, § 1; 2013, ch. 60, § 1; Laws 2013, ch. 60, § 1 and Laws 2018, ch. 62, § 1 en- 
2018, ch. 62, § 1. acted identical amendments to this section. The section 

The 2013 ‘amendment, effective June 14, 2013, added was set out as amended by Laws 2013, ch. 62, § 1. See 
the NMSA chapter and article for the Main Street Act; 12-1-8 NMSA 1978. 


and at the beginning of the sentence, deleted "This act" 
and added "Chapter 3, Article 60B NMSA 1978". 


3-60B-2. Purpose. 


The purpose of the Main Street Act is to provide for the revitalization of central business dis- 
tricts in New Mexico communities based on the preservation and rehabilitation of existing struc- 
tures of unique historical and architectural character and the development of progressive market- 
ing and management techniques as an economic development strategy for local governments. 


History: Laws 1985, ch. 88, § 2. 


3-60B-3. Definitions. 


As used 1 in the Main Street Act: b308 

A. "program" means the state main street program developed i in conjunction with the national 
trust for historic preservation; and 

B. "coordinator" means the person responsible for coordinating the program and state and fed- 
eral activities relevant to the program. 


History: Laws 1985, ch. 88, § 3. 


3-60B-4. Main street program; created; coordinator; powers and duties. 


A. There is created the "main street program" in the economic development department. The 
secretary of economic development shall employ a coordinator to oversee the program. 
B. The coordinator shall: 

(1) carry out.state responsibilities pursuant to contract with the national main street cen- 
ter of the national trust for historic preservation; 

(2) coordinate activities of the program in consultation with the historic preservation divi- 
sion of the cultural affairs department; 

(3) advise the New Mexico community development council on the development of criteria 
for requests for proposals and selection of local government Spare | for the program to be funded 
through community development block grants; 

(4) monitor the progress of main street projects; 

(5) assist local main street project managers; 

(6) assist in the development of the frontier communities program; and 

(7) perform other duties necessary to carry out the provisions of the Main Street Act. 


History: Laws 1985, ch. 88, § 4; 1989, ch. 163, § 1; the first sentence and substituted "the economic develop- 
1991, ch. 21, § 8; 20138, ch, 60, § 2; 2013, ch. 62, § 2... i ment department" for "economic development and tourism" 
Cross references. — For New Mexico community de- in the second sentence. 
velopment council, see 11-6-4 NMSA 1978. The 1989 amendment, effective July 1, 1989, in Sub- 
The 2013 amendment, effective June 14, 2013, cre- section A, substituted "economic development and tour- 
ated the frontier communities program; and added Para- ism department" for "office of the lieutenant governor" in 
graph (6) of Subsection B. the first sentence and substituted "secretary of economic 
Laws 2018, ch. 60, § 2 and Laws 2018, ch. 62, § 2, both development and tourism" for "lieutenant. governor" in 
effective June 14, 2018, enacted identical amendments to the second sentence; and deleted "the economic develop- 
this section. The section was set out as amended by Laws ment and tourism department and" following "with" in 
20138, ch. 62, § 2. See 12-1-8 NMSA 1978. Subsection B(2). 


The 1991 amendment, effective March 27, 1991, in Sub- 
section A, deleted "and tourism" following "development" in 
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“ARTICLE 60C 


_Main Street Revolving Loan 


Sec. Sec. 
3-60C+1. Short title. ci '8-60C-5. Main'street revolving loan fund. 
3-60C-2. Purpose. ' + | 3-60C-6. Loan program; applications; awards. 


3-60C-3. Definitions. 
3-60C-4, Main street revolving loan committee; commit- 
tee and division duties. 


8-60C-1. Short title. | , 
Chapter 3, Article 60C NMSA 1978 may be cited as the "Main Street Revolving Loan Act". 


History: Laws 2007, ch. 103, § 1; 2009, ch. 185, § 1. The 2009 amendment, effective June 19, 2009, 
a8 changed the reference to the act to the chapter and article 
of NMSA 1978. 


3-60C-2. Pilsen” 


The purpose of the Main Street’ Revolving Loan Act is'to provide owners of eligible praalnity 
with low-cost financial assistance, through the creation of a self-sustaining revolving loan pro- 
gram, in the restoration, rehabilitation and repair of those properties if they meet certain eligibil- 
ity criteria and would contribute substantially to the state's economic well-being and to a sound 
and proper balance between preservation and development. 


History: Laws 2007, ch. 103, § 2. IV, § 28, was effective June 15, 2007, 90 meg after the 
Effective dates. — Laws 2007, ch, 103, contained no adjournment of the legislature. 
effective date provision, but, pursuant to NM. Const., art. , 


3-60C-3. Definitions. 


As used in the Main Street Revolving Loan Act: 

A. "committee" means the main street revolving loan committee; 

B. "division" means the historic preservation division of the cultural affairs department; 

C..."eligible. property" means a site, structure, building or object that is, subject to the Main 
Street Act. or otherwise found pursuant to.rule of the committee to merit preservation pursuant to 
the Main Street Revolving Loan Act; 

D. fund" means the main street revolving loan fund; 

E. "lending institution" means a bank, savings and loan-association, credit union or i Aaa 
opganization with lending programs as part of its bylaws; and 

F. "property owner" means the sole owner, joint owner, owner in partnership or an owner of a 
leasehold interest with a term of five years or longer of an eligible property. 


History: Laws 2007, ch. 103, § 3; 2009, ch. 185,§ 2. The 2009 amendment, effective June 19, 2009, added 
Subsection E, 


3-60C-4. Main street revolving foan committee; committee and division 
| duties. 


A. The "main street revolving loan committee" is created, consisting of six members as follows: 
(1) the director of the division or the director's designee; 
(2) the coordinator of the main street program under the Main Street Act [3- 60B- 1 through 
3-60B-4 NMSA 1978] or the coordinator's designee; 
(8) the chair of the cultural properties review committee or the hier! s designee; 
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(4) the director of the local government division of the department of finance and adminis- 
tration or the director's designee; 

(5) amember appointed by the governor with expertise in small loans; and 

(6) the chair of the board of directors of friends of New Mexico mainstreet, inc., or the 
chair's designee. 

B. Public members.of the committee shall not be paid but shall be reimbursed for per diem and 
mileage pursuant to the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 

C. The committee shall: 

(1) elect a chair and such other officers as it deems necessary; 

(2) meet at the call of the chair but no less than four times per year; 

(8) by rule, establish eligibility criteria for properties and owners, establish procedures to 
govern the application outreach and marketing of the loan program and promulgate such other 
rules as are necessary to carry out the provisions of the Main Street Revolving Loan Act; 

(4) after considering the recommendations of the division, make awards of loans or loan 
subsidies; and 

(5). approve expenditures by the division for marketing, managing and sdannieteeete the 
loan program. 

D. A member of the committee may participate in a meeting of the committee by means of a 
conference telephone or other similar communications equipment as provided in the Open Meet- 
ings Act [Chapter 10, Article 15 NMSA 1978]. Participation by conference telephone or other simi- 
lar communications equipment shall constitute presence in person at a meeting. 

E. The division shall: 

(1) review applications for loans and loan subsidies, and make recommendations to a 
committee; . 

(2) administer all loans and loan subsidies; 

(3) serve as staff to the committee; and 

(4) report annually to the governor, the legislative finance committee and the legislature 
on loans made, loan payments received and all other activities conducted pursuant to the Main 
Street Revolving Loan Act. 


History: Laws 2007, ch. 108, § 4; 2009, ch. 185, § 8. The 2009 amendment, effective June 19, 2009, added 
Paragraph (5) of Subsection C and added Subsection D. 


3-60C-5. Main street revolving loan fund. 


A. The "main street revolving loan fund" is created in the state treasury. The fund shall consist 
of appropriations, loan payments, federal funds received for the purpose of making loans, gifts, 
grants, donations and bequests made to the fund. Income from the fund'shall be credited to the 
fund, and money in the fund shall not revert or be transferred to any other fund at the end of a 
fiscal year. Money in the fund is appropriated to the committee for the purposes of: 

(1) making revolving loans, including related fees, to property owners, with the loans pro- 
cessed and serviced by a lending institution; and 

(2) paying division expenses to market, manage and administer the loan program; pro- 
vided that no more than ten percent of the annual appropriation or other distribution or transfer 
made to the fund may be used for marketing, managing and administering the loan program. 

B., Expenditures from the fund shall be made on warrant of the secretary of finance and ad- 
ministration pursuant to vouchers signed by the director of the division. 


History: Laws 2007, ch. 103, § 5; 2009, ch. 185, § 4. The 2009 amendment, effective June 19, 2009, added 
Paragraphs (1) and (2) of Subsection A. 


3-60C-6. Loan program; applications; awards. 


A. The division shall administer a program to make direct loans or loan subsidies and shall 
contract with one or more lending institutions for deposits to be used for the purpose of making or 
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subsidizing loans to property owners for the restoration, rehabilitation or repair of eligible proper- 
ties. 

B. The committee shall adopt a procedure for the priority ranking of applications and projects, 
both eligible and ineligible for federal funding assistance, for which loan or loan subsidy applica- 
tions have been received by the division. The procedure shall be based on factors including geo- 
graphic distribution of recipient projects, severity of deterioration of the eligible property, degree 
of architectural and construction detail in the loan application demonstrating the feasibility of 
the proposed restoration, rehabilitation or repair of the eligible property and availability of other 
funding for the project. All loans or loan subsidies from the fund shall be granted pursuant to the 
procedure, and the procedure shall be reviewed annually by the division and the committee. 

C. Loans or loan subsidies shall be made by the committee pursuant to the following criteria: 

(1) loans or loan subsidies from the fund shall be made only to property owners who: 

(a) agree to repay the loan in a time period not to exceed ten years; 

(b) agree to maintain the eligible property as restored, rehabilitated or repaired for 
the period specified in the loan or five years, whichever is greater; 

(c) agree to maintain complete and proper financial records regarding the eligible 
property and to make these available to the division and the committee on request; 

(d) agree to complete the proposed restoration, rehabilitation or repair work on the 
eligible property within twenty-four months from the date of loan approval by the committee; 

' (e) ‘provide sufficient collateral security interest, as determined by the lending insti- 
tution, to the state in accordance with rules established by the committee; 

(f) submit conceptual design and business plans with respect to the use of the loan 
proceeds, prepared with the assistance of the local main street project organization, the state main 
street program or other professionals with experience in architecture, design or business and fi- 
nancial planning; 

(g) agree to all financial and other commitments, ‘terms and conditions for the loan 
established by the division or the committee; and 

(h) agree to any restrictions on assignments of loans from the fund required by the 
committee or the division; 

(2) aloan shall be made for a period not to exceed ten years with interest on the unpaid 
balance at a rate not greater than the yield at the time of loan approval on United States treasury 
bills with a maturity of three hundred sixty-five days plus one-half of one percent. A loan shall 
be repaid by the property owner in equal installments not less often than annually with the first 
installment due within one year of the date the loan is issued. If a property owner transfers owner- 
ship of the eligible property with respect to which a loan is made, all amounts outstanding under 
the loan shall become immediately due and payable and the property owner shall make a final 
interest payment on the principal amount due at a rate equal to the interest rate on the loan plus 
an additional one percent; 

(3) loans shall be made only for eligible costs. Eligible costs include loan servicing fees, 
architectural, design, graphic design, construction and engineering documents and planning costs, 
inspection of work in progress, contracted restoration, rehabilitation and repair costs and costs 
necessary to meet code requirements. Eligible costs do not include costs of land acquisition, legal 
costs or certain fiscal agents' fees as determined by the committee; and 

(4) loans are not assignable. 

D. The division shall deposit in the fund all receipts from the repayment of loans made pursu- 
ant to the Main Street Revolving Loan Act. 


History: Laws 2007, ch. 103, § 6; 2009, ch. 185, § 5. which required property owners to meet the income eligi- 


The 2009 amendment, effective June 19, 2009, in Sub- bility criteria of the committee; deleted former Subsection 
section C(1)(a), after "repay the loan", added the remain- C(1)(, which required property owners to demonstrate 
der of the sentence; in Subsection C(1)(b), at the beginning that they had been denied a loan by at least two financial 
of the sentence, added "agree" and after "specified in the lenders for the same amount, for the same purpose and 
loan" deleted "but not less than five years" and added "or upon the same conditions as the loan the property owner 
five years, whichever is greater"; in Subsection C(1)(e), af- seeks to borrow from the fund; and in Subsection C(8), in 
ter "security interest", deleted "in the eligible property" and the second sentence, after "Eligible costs include", added 
added "as determined by the lending institution"; deleted "loan servicing fees" and in the third sentence after "agents' 
former Subparagraph (e) of Paragraph (1) of Subsection C, ' fees", added "as determined by the committee". 
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- ARTICLE 61 
Metropolitan Water Boards 
Sec. Sec. 
3-61-1. Power to create mblacbelttan water board; exer- 8-61-3, Reservation of powers. 
cise of power. 8-61-3.1. Eminent domain; restriction. 
3-61-1.1. Metropolitan water board. 3-61-4, Limitation on powers of water boards. 
3-61-2. Approval of budget. 


3-61-1. Power to create metropolitan water board; exercise of power. 


In addition to all other powers granted to municipalities and counties, the board of county com- 
missioners of any county and the governing board of any municipality lying totally or partially 
within the boundaries of that county may, by the passage of identical ordinances that comply with 
the provisions of Section 3-61-1.1 NMSA 1978, create a metropolitan water board of not more than 
ten members and grant to that board that portion of the powers of the municipality and the county 
which pass the identical ordinances necessary to allow the board to: 

A. contract for, lease or sublease any supply of water which the municipality and the county in 
combination with any other entity, public or private, may receive from the United States depart- 
ment of the interior, bureau of reclamation, for municipal, domestic or industrial purposes pursu- 
ant to the Reclamation Act of 1902 (32 Stat. 388), the Act of June 13, 1962 (76 Stat. 96) and the Act 
of April 11, 1956 (70 Stat. 105), all as amended or supplemented; ; 

B. enter into contracts, leases or subleases with other agencies of the United States and the 
state of New Mexico for purposes related to municipal, industrial and domestic water use, as nec- 
essary, pursuant to appropriate federal and state law; and 

C. conduct or engage in analysis or studies of the short and long range availability and need 
of water resources and of ways to accomplish more efficient use of water resources for purposes 
related to municipal, industrial and domestic water use in order to provide recommendations 
thereon. 


. History: 1953 Comp., § 14-63-1, enacted by Laws 
1976, ch. 47, § 1; 1977, ch. 804, § i; ‘1985, oh: 144, § 1; 
1989, ch. 358, $1, 

Compiler’ s notes. — The federal Act of Saree 13, 1962, 
referred to in Subsection A, appeared as 43 US. C. g 615i 
et seq., before being omitted. 

Cross references. — For the federal Reclamation Act 
of 1902, see 48 U.S.C. § 371 et seq, 

For the federal Act of April 11, 1956, see 43 U.S.C. § 620 
et seq. 


3-61-1.1. Metropolitan water board. | 


‘The 1989 amendment, effective June 16, 1989, substi- 


* tuted "ten members" for "seven members"in the introduc- 
‘tory paragraph.  arig 


~ ANNOTATIONS 


' Am. Jur, 2d, A.L.R. and C.J.S. references. a 78 Am, 
Jur. 2d Waterworks and Water Companies §§ 3 to 12, 23 
et seq: . 

93 ©. J.S. Waters § 226 et Aen 


A. Except as provided in Subsection B of this section, a metropolitan water board shall be c com- 


posed of the following: 


(1) seven elected members as provided in Subsection C of this section; 
(2) one member who is a registered voter of the municipality appointed by the governing 


body of the municipality; and 


(3) one member who is a registered voter of the equnty appointed by the governing body of 


the county. 


B. In addition to the members spedificd in’ \Subseetiont A of this section, the members of a met: 
ropolitan water board that is located in a class B county and a municipality lying totally or par- 
tially within the boundaries of that county shall include one additional member appointed hy the 
primary privately owned water company of that municipality if: 

(1) the city has a population of more than fifty thousand but less than one hundred thou- 
sand according to the last federal decennial census or any subsequent decennial census; or 
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(2) the county has a population separate of the city of more than twenty-five thousand but 
less than sixty thousand according to the last federal decennial census or aBy. subsequent pedet: 
nial census. 

C. Elected members of a metropolitan water board shall be elected at a cbinnipavidd indaiel elec- 
tion or at a general election by the registered voters of such county and municipality for such terms 
as are specified in the respective identical ordinances of the municipality and the county, pursuant 
to Section 3-61-1 NMSA 1978. Public employees may be elected to and serve on the board. 

D. For the purpose of electing members of the metropolitan water board, the governing bodies 
of the municipality and the county shall, in the identical such ordinances pursuant to Section 3- 
61-1 NMSA 1978, district the county once after each federal decennial census into a number of 
single-member districts equal to the number of elected board members; provided that in class B 
counties the board shall consist of no less than seven elected members. The districts shall be of 
equal populations as nearly as is practicable, and each member of the board shall reside in and be 
elected from his respective district. 

E. Change of residence to a place outside the district from which a metropolitan board member 
was elected shall automatically terminate the service of that member on the board, and the office 
shall be declared vacant. The respective governing bodies shall jointly, by appointment, fill any vacan- 
cies on the board until the next succeeding regular or special election,.other than a school election, 
which is applicable to the area over which the board has jurisdiction, at which time the position shall 
be filled by election for the remainder of the unexpired term of the member creating the vacancy. : 


History: 1978 Comp., § 3-61-1.1, enacted by Laws A to C as Subsections C to E, in Subsection C, inserted 


1985, ch, 144, § 2; 1989, ch. 358, § 2. iElected" at the beginning, and, in Subsection D, inserted 
Cross references. — For class B counties, see 4-44- 1 "once after each federal decennial census" and "elected" 

NMSA 1978. preceding "board members" and substituted "no less than 
The 1989 amendment, effective June 16, 1989, added seven elected’ members" for "no less‘than five: nor more 

Subsections‘A and B, redesignated former Subsections than seven members" in the first sentence. 


3-61-2. Approval of budget. 


A metropolitan water. board created by this act [8-61-1 through 3-61-4 NMSA 1978] may incur 
reasonable costs and expenses in carrying out its power; the budget of the water board shall be 
included in'the budget of the municipality and the county creating the water board and shall be 
subject. to the approval of the New Mexico department of finance and administration as sgequined 
by Section 6-6-2 et seq., NMSA 1978, as enacted or amended. 


History: 1953 Comp. + § 14-63-2, enacted by Laws 
1976, ch. 47,§2. 
8-61-3. Reservation of powers. 


A metropolitan water board may acquire, construct. and operate a water utility and to accom- 
plish this purpose shall be deemed a municipality for the purpose of Chapter 62 NMSA 1978 and 
for Articles a6 and 27 of Chapter 3 a ane 1978. 


History: 1978 Comp. . § 3-61-3, elated by Laws Repeals and reenactments. — Laws 1985, ch. 144, § 
1985, ch. 144,§3.. __ 3 repealed former 3-61-3 NMSA 1978, as enacted by Laws 
: 1976, ch. 47, § 3, and enacted a new section. 
3-61-3.1. Eminent domain; restriction. 


A metropolitan water board shall not use the power of eminent domain or dominant eminent 
domain to condemn the private property of the primary privately owned water company serving a 
Egat age 8 in| ‘the area in ene a agus water board'has sD ie pes 


si dne5% 1978 ‘ores a1 § 3-61-3.1, enacted by Laws 
1989, ch. 358, § 3. 


883 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


3-61-4 MUNICIPALITIES 3-62-2 


3-61-4. Limitation on powers of water boards. 


No water board created under this act [3-61-1 through 3-61-4 NMSA 1978] shall have the power 
to enter into a contract which by its. terms prohibits any governing body or any local subdivision 
from abolishing the water board by repeal of the ordinance or ordinances by which the water board 


was created. 


History: 1953 Comp., § 14-63-4, enacted by Laws 
1976, ch. 47, § 4. 


ARTICLE 62 


Methods of Insurance 


Sec, 
3-62-1. Providers of insurance. 


3-62-1. Providers of insurance. 


Sec. 
3-62-2. Pooling. 


Any insurance authorized by law to be purchased, obtained or provided by a municipality or 
other political subdivision or local public body or any insurance which a subdivision or body may 
assist in providing to its employees may be provided by: 

A. . self-insurance.which may be funded by appropriations or contributions to establish or main- 


tain reserves for self-insurance purposes; 


B. insurance secured in accordance with any other method provided by law; or 
C. any combination of insurance authorized by Sections 3-62-1 and 3-62-2 NMSA 1978. 


‘History: 1978 Comp., § 3-62-1, enacted by Laws 
1979, ch, 287, § 1; 1986, ch. 92, § 1. 

Cross references, — For general insurance provisions, 
see Chapter 594 NMSA 1978. 

The 1986 amendment, effective May 21, 1986, in the 
introductory paragraph, inserted "or other political subdi- 
vision or local public body", and substituted "subdivision 
or body" for "municipality"; and, in Subsection A, deleted, 
"provided, however, the provisions of this subsection shall 
not apply to public property coverage" from the end. 


ANNOTATIONS 


UM/UIM requirements do not apply to associa- 
tion of counties. — The requirements of Subsection A 
of 66-5-301 NMSA 1978, pertaining to uninsured and un- 
derinsured motorist coverage, does not apply to a group of 
counties that pool their financial resources under 3-62-1 
and 3-62-2 NMSA 1978 to satisfy claims against the in- 
dividual members of the group. Romero v. Board of Cnty, 
Comm'rs of Taos Cnty., 2011-NMCA-066, 150 N.M. 59, 257 
P.3d 404, cert, denied, 2011-NMCERT-005, 150 N.M. 666, 
265 P.3d 717. 

Where plaintiff, who was an employee of defendant, was 
injured in a motor vehicle accident while driving a county 
vehicle during the course of defendant's employment with 


3-62-2. Pooling. 


the county; plaintiff received a settlement for the policy 
limits of the insurance policy of the driver of the other 
vehicle and made a claim for UM/UIM coverage against 
the county's insurance coverage; the county provided li- 
ability coverage through a coverage agreement with the 
New Mexico Association of Counties which maintained a 
pool of contributions by member counties to fund property 
and liability losses; and the coverage agreement did not 
include UM/UIM coverage, the requirements of Subsec- 
tion A of 66-5-301 NMSA 1978 did not apply to the As- 
sociation of Counties and it was not required to offer UM/ 
UIM coverage. Romero v, Board of Cnty. Comm'rs of Taos 
Cnty., 2011-NMCA-066, 150 N.M. 59, 257 P.3d 404, cert. 
denied, 2011-NMCERT-005, 150 N.M. 666, 265 P.3d 717. 

Municipal self-insurers' fund subject to state au- 
dit. — The New Mexico municipal self-insurers" fund, 
formed under the provisions of 11-1-8 NMSA 1978, autho- 
rizing governing bodies to exercise joint powers, and/this 
article, is an "agency," as used in the Audit Act, Article 6 of 
Chapter 12 NMSA 1978, and is, therefore, subject to audit 
by the state auditor. 1987 Op. Att'y Gen, No. 87-65. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 56 Am, 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 206, 548. 

63 C.J.S. Municipal Corporations § 980. 


A. Twoor more municipalities or other political subdivisions or local public bodies may provide 
insurance for any purpose by any one or more of the methods specified in Chapter 3, Article 62 
NMSA 1978. Self-insurance or the pooling of self-insured reserves, claims or lossés among subdivi- 
sions or bodies as authorized pursuant to Sections 3-62-1 and this section NMSA 1978 shall not 
be construed to be transacting insurance or otherwise subject to the provisions of the laws of this 
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state regulating insurance or insurance companies. Two or more municipalities or other political 
subdivisions or local public bodies may also be insured under a master policy or contract of insur- 
ance. Premium costs may be set individually for each municipality, political subdivision or local 
public body or apportioned among participating municipalities as provided in the master policy or 
contract. Pooling to provide property coverage ‘Soha constitute the purchase of insurance for the 
purpose of Section 13-5-8 NMSA 1978. 

B. The pooling of self-insured reserves, claims or losses under this section shall be marketed to 
municipalities, other Molen subdivisions and local public bodies only eS a licensed insur- 
ance agent. 

‘C. An estimated annual standard premium of at least two hundred fifty thousand dollars 
($250,000) during first year of operation shall be required for two or more local public bodies to 
pool for the purposes of this act [3-62-1 and 3-62-2 NMSA 1978]. 


History: 1978 Comp., § 3-62-2, enacted by Laws Comm'rs of Taos Cnty., 2011-NMCA-066, 150 N.M. 59, 257 
1979, ch. 287, § 2; 1984, ch. 127, § 988.4; 1986, ch. 92, P.3d 404, cert, denied, 2011-NMCERT-005, 150 N.M., 666, 


§ 2. 265 P.3d 717. 

The 1986 amendment, effective May 21, 1986, in Sub- Where plaintiff, who was an employee of defendant, was 
section A, in the first and third sentences, inserted "or injured in a motor vehicle accident while driving a county 
other political subdivisions or local public bodies" and, in vehicle during the course of defendant's employment with 
the second sentence, substituted "subdivisions or bodies" _ the county; plaintiff received a settlement for the policy 
for "municipalities"; in Subsection B, inserted "and local limits of the insurance policy of the driver of the other 
public bodies" and deleted "and shall be limited to work- vehicle and made a claim for UM/UIM coverage against 
er's compensation and public liability risks" at the end of the county's insurance coverage; the county provided li- 
the subsection; and made minor stylistic changes, ability coverage through a coverage agreement with the 

ANNOTATIONS New Mexico Association of Counties which maintained a 


poo! of contributions by member counties to fund property 

UM/UIM requirements do not apply to associa- and liability losses; and the coverage agreement did not 
tion of rT be = The pbabedienals Subsection ‘A’ include UM/UIM coverage, the requirements of Subsec- 
of 665-301 NMSA 1978, pertaining to.uninsured and un- , _tion.A of 66-5-301 NMSA 1978 did not apply to the As- 


derinsured motorist coverage, does not apply to a group of sociation of Counties and it was not required to offer UM/ 
counties that pool their financial resources under 3-62-1 UIM coverage. Romero v. Board of Cnty. Comm'rs of Taos 


and 3-62-2 NMSA 1978 to satisfy claims against the in- Cnty., 2011-NMCA-066, 150 N.M. 59, 257 P.dd 404, cert. 

dividual members of the group, Romero v. Board of Cnty. denied, Pid Stes Silt aor 150 N.M. 666, 265 P.3d 717. 
Business Improvement Districts 

Sec. - + See. 

3-63-1. Short title. {fe yo if -63-9. Planning group. 

3-63-2, Purpose of act. -63-10. Notice and ena, 

3-63-3. Definitions. -63-11. Management committee; creation; duties. 

3-63-4, District creation; purpose; improvement; author- . Issuance and sale of bonds. 


aa SSS gee 
ees 
PH 
co bo 


ity. . Annual assessment; special account. 


co CO co co CO CO CO OO 


3-63-5. District; ihe creation. -63-14, Assessments; terms of, payment; liens; foreclo- 
3-63-6. Creation by petition. sure. 

3-63-7. Ordinance creating the district. -63-15. District review. 

3-63-8. Repealed. -63-16. Business improvement benefit fee distribution. 


3-63-1. Short title. 


This act [3-63-1 ehiSuah 3-63- 16 NMSA 1978] may be ited as the "Business priest ven Dis- 
trict Act". 


History: Laws 1988, ch. 32, § 1. 63 C.J.S. Municipal Corporations § 1290 et seq.; 64 Mu- 
nicipal Corporations §§ 1902, 1905 et seq. 
ANNOTATIONS ‘ ; 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 64 Am. 
Jur, 2d Public Securities and: Obligations §94 et seq.; 70A © 
Am. Jur. 2d Special or Local Assessments § 5 et seq. 
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3-63-2. Purpose of act. 


The purpose of the Business Improvement District Act is to: 

A. promote and restore the economic vitality of areas within municipalities by allowing the 
establishment of business improvement districts with the powers.to provide for the administra- 
tion and financing of additional and extended services to businesses within business improvement 
districts; 

B.. finance local improvements within those districts: and . 

C. provide municipalities and entrepreneurs a more flexible and proactive vehicle to collabo- 
rate in the revitalization efforts of their downtowns, commercial districts and central business 
districts. 


History: Laws 1988, ch. 32, § 2; 1999, ch. 204, § 1. The 1999 amendment, effective April 6, 1999, added 
the subsection designations and added Subsection C. 


3-63-3. Definitions. 


As used in the Business Improvement District Act: 

A. "business" means a fixed place of business within an incorporated municipality where one 
or more persons are employed or engaged in the purchase, sale, provision or manufacturing of 
commodities, products or services, and includes the ownership of unoccupied real property that i is 
held for commercial investment purposes, for sale or for lease; 

B. "council" means the governing hody of the incorporated municipality within which the dis- 
trict is found; 

C. "district" means an entity having a contiguous area of clearly defined boundaries within 
an incorporated municipality in which at least three-quarters of the area is zoned and used for 
business or mixed commercial or retail use, that is established pursuant to the Business Improve- 
ment District Act in which the improvements are to be constructed and upon which the business 
improvement benefit fee for the costs of the improvements is to be imposed; 

D. "improvement" means any one or any combination of services or projects in one or more 
locations authorized pursuant to the Business Improvement District Act; 

EK. "management committee" means the district aeige OES hg committee as established pursu- 
ant to the Business Improvement District Act; 

F. "planning group" means a group appointed by the council to prepare the proposed district 
plans as provided in the Business Improvement District Act; and 

G. "real property" means real property that is used to engage in the purchase, sale, provision or 
manufacturing of commodities, products or services and unoccupied real property that is held for 
commercial investment purposes, for sale or for lease. 


History: Laws 1988, ch. 32, § 3. 


3-63-4. District creation; purpose; improvement; authority. 


A district may be created pursuant to the Business Improvement District Act to provide services 
that shall attempt to restore or promote the economic vitality of the district and the general wel- 
fare of the incorporated municipality. 


History: Laws 1988, ch. 32, § 4. 


3-63-5. District; authority; creation. 


A. A district shall assess a business improvement benefit fee on any real property or business 
located within the district. 
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B. A district shall include any real property or business that benefits by the improvements set 
out in the business improvement district plan and that is located within the district's geographic 
boundaries. 

C. The district benefit fee assessment schedule shall not include: 

(1) governmentally owned real property; 

(2) residential real property that is not multifamily residential rental property with at 
least four units or homeowners associations of multifamily ownership properties; 

(3) real property owned by a nonprofit corporation; or 

(4) residential real property, located within an existing district, that became eligible for a 
business improvement benefit fee assessment after the district was created, unless the ordinance 
that created the district is amended to include the new business or property after notice is pro- 
vided and a hearing is held in accordance with Section 3-63-10 NMSA 1978. 

D. A district may be created by petition of real property owners or by petition of business own- 
ers in a proposed district after notice and public hearing. 


History: Laws 1988, ch. 32, § 5; 1999, ch. 204, § 2; all real property which is determined to be benefited by 
2009, ch. 172, § 2. the improvements specified in the business improvement 
The 2009 amendment, effective June 19, 2009, in Sub- district plan, exclusive of any real property owned by the 
section C(2), after "residential real property", added the state or the United States or any of its agencies or instru- 
remainder of the sentence; and added Subsection C(4). mentalities"; added present Subsections A to C, and re- 
The 1999 amendment, effective April 6, 1999, deleted designated the subsequent subsection accordingly; and, in 
former Subsection A, which read "A district shall include, Subsection D, inserted "or by petition of business owners", 


for the purpose of a business improvement benefit fee, 


3-63-6. Creation by petition. 


A. Whenever ten or more business owners comprising at least fifty-one percent of the total 
business owners in the proposed district or whenever five or more real property owners comprising 
at least fifty-one percent of the total real property owners in the proposed district, exclusive of any 
real property owned by the United States or the state or any of its political subdivisions, petition 
the council in writing to create a district, the council shall refer the petition to a planning group to 
prepare a plan pursuant to the provisions of the Business Improvement District Act to implement 
the creation of the district. The plans shall: 

(1). state the purpose for the creation of the district; 

(2) describe in general terms the real property to be included in the district; 

(8) provide an assessment plat of the area to be included in the district showing an esti- 
mate of the benefits to such real property and an amount estimated to be assessed against each 
parcel of real property; 

(4) provide such other information as the council deems necessary for the proper evalua- 
tion of the plan; 

(5) in the case of a petition brought by a majority of business owners within a proposed 
district, describe in general terms both the real property and the businesses included in the dis- 
trict; and. 

(6) in the case of a petition brought by a majority of business owners within a proposed 
district, provide a formula to be used to assess businesses in the district for the business improve- 
ment benefit fee to be collected along with the municipal property tax. 

B. After the completion of the plan, the planning group shall have the municipal clerk give 
notice of a hearing on the proposed plan. 

C. If after the hearing the planning group recommends to the council the creation of the dis- 
trict as proposed or amended, the council may adopt by ordinance the proposed district requested 
by petition and as described by the plan. 


History: Laws 1988, ch. 32, § 6; 1999, ch. 204, § 3. The 1999 amendment, effective April 6, 1999, rewrote 
the introductory paragraph and added Subsections A(5) 
and A(6), 
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3-63-7. Ordinance creating the district. 


The ordinance to create a district shall include: 

A. alist of improvements to be provided by the district; 

B. the amount of benefit estimated to be conferred on each tract or parcel of real ack 

C. a description of the real property or businesses to be assessed a business improvement ben- 
efit fee; 

D. the assessment method to be used to finance the improvements of the district;, 

E. the amount of the assessment to be imposed on each real property owner; and 

F. the terms of members, method of appointment and duties of the management committee for 
the district. 


The 1999 amendment, effective April 6, 1999, inserted 
"or businesses" in Subsection C. 


History: Laws 1988, ch. 32, § 7; 1999, ch. 204, § 4. 


3-63-8. Repealed. 


Repeals. — Laws 1999, ch. 204, § 8 repealed 3-63-8 
NMSA 1978, as enacted by Laws 1988, ch. 32, § 8, re- 
lating to petitions to oppose the creation of a business 


improvement district, effective April 6, 1999. For pro- 
visions of former section, see the 1998 NMSA 1978 on 
NMOneSource.com. 


3-63-9. Planning group. 


Upon the initiation of a proposed district, the council shall appoint a planning group consisting 
of not more than five members, not less than one of which shall be a business owner and not less 
than two of which shall be real property owners, subject to the assessment, located, within the 
proposed district. 


History: rib 1988, ch. 32, § 9.., 


3-63-10. Notice and hearing. 


A. The notice of public hearing required by the Business fuprovertent Districé: Act shall con- 
tain: 

(1) the time and place where the ping tres committee will hold a hearing on the ‘proposed 
district and improvements; “ 

(2) the estimated cost of improvements; 

(3) : the boundary of the district; and 

(4) the recommended formula or the preliminary estimate of Pascacinent of a business im- 
provement benefit fee against each tract or parcel of real property or business’ © 

B. ‘The notice of the public hearing shall be mailed to the affected real property owners or busi- 
ness owners in the proposed district at least thirty days prior to the date of the hearing. In addi- 
tion, notice shall be published once each week for two successive weeks in ‘a newspaper of general 
circulation in the municipality in which the Leila district lies. The rere sa iauibe pt shall bea at 
least three days before the date of the hearing. ' 

C. ‘Any citizen, business owner or real property owner affected by the proposed district siall 
be given opportunity to appear at the public hearing and present his views on the création of the 
district as outlined in 'the preliminary plan. 

D. Upon completion of the hearing, the planning group shall present its reodranaedation on 
the creation of the proposed district. If the recommendation is against the creation of the district; 
the council may not adopt an ordinance creating the district. 


History: Laws 1988, ch. 32, § 10; 1999, ch. 204, § 5. 

The 1999 amendment, effective April 6, 1999, in- 
serted "the recommended formula or" and "or business" 
in Subsection A(4); in Subsection B, inserted "or business 


owners" in the first sentence and substituted "two suc- 
cessive weeks" for "four successive weeks" in the second 
sentence; and, in Subsection C, inserted "business owner". 
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3-63-11. Management committee; creation; duties. 


A. The council, upon, adnate of an ordinance creating a district, shall appoint a management 
committee that shall be responsible for the operation of the district in one of the following man- 
ners: mane 

(1) the council shall appoint an existing downtown, community or central business district 
revitalization nonprofit corporation that operates within the boundaries of the district, to.admin- 
ister and implement the business improvement district plan; or 

(2) the.council shall appoint a management committee to administer and paenioed the 
business improvement district.plan from nominees submitted by the owners of businesses and the 
owners of real property located in the district. 

B. The management:committee shall prepare and file annually ikl the cael for its review 
and approval a budget and progress report for the district. 

..C.. The management.committee shall administer all improvements within the district. 

D. The management committee shall recommend the annual assessment to be made by the 
council, 

K. The management. committee, shall file annually with the council a report of the. district 
activities for the preceding fiscal year, which report: shall include a complete financial statement 
setting forth its assets, liabilities, income, and.operating expenses.as ofthe end of the fiscal year 
and.the benefits of the district's program to the real property and business owners of the district. 

F, The management committee shall be a nonprofit. corporation created, pursuant to the Non- 
profit Corporation Act [Chapter 53, Article 8 NMSA 1978]. 


History: Laws 1988, ch. 32, § 11; 1999, ch. 204, § 6. real property located in the district; The management 


The 1999 amendment, effective April 6, 1999, rewrote committee shall be responsible for the operation of the 
Subsection A, which formerly read "If the council adopts district", and deleted "Chapter 53, Article 8 NMSA 1978" 
the ordinance creating the district, the council shall ap- preceding "the Nonprofit Corporation Act" in Subsec- 
point a management committee from lists of names sub-, tion, F. 


mitted by local area owners of businesses and owners of 


3-63-12. Issuance and sale of bonds. 


A. An incorporated municipality shall have power to issue business improvement district rev- 
enue bonds from time to time in its discretion to finance the undertaking of any improvement 
within a district or the exercise of any power, authorized or delegated under the Business Im- 
provement District Act, including but not limited to the issuance of bonds to pay the costs of instal- 
lation, acquisition, construction or reconstruction of any public facility within the district's area 
of operation. An incorporated municipality shall also have power to issue refunding bonds for the 
payment or retirement of bonds previously issued by it pursuant to the Business, Improvement 
District Act. These bonds shall be made payable as to both principal and interest solely from the 
income, proceeds, revenues and funds of the incorporated municipality derived from or held in con- 
nection with its undertakings and carrying out of authorized improvements within a district or ac- 
tivities under the Business Improvement District Act. Payment of these bonds, both as to principal 

and interest, may be further secured by a pledge of any loan, grant or contribution from the federal 
government or other source in aid of any improvements within a district under the Business Im- 
provement District Act and by a mortgage or pledge of any of the real property acquired within a 
district or otherwise pursuant to the authority granted by the Business Improvement District Act. 

B. Bonds issued under this section shall not constitute an indebtedness within the meaning of 
any constitutional or statutory debt limitation or restriction and shall not be subject to the provi- 
sions of any other law or charter relating to the authorization, issuance or sale of bonds. Bonds 
issued under the provisions of the Business Improvement District Act are declared to be issued for 
an essential public and governmental purpose and the bonds and interest and income from them 
shall be exempted from all taxes, 

C. Bonds issued under this section shall be authorized by ordinance of the council if the au- 
thorization and planned issuance of the bonds was included in an improvement approved by the 
council and may be issued in one or more series and shall bear a date or dates, be payable upon 
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demand or mature at a time or times, bear interest at a rate or rates not exceeding the legally 
authorized rate, be in a denomination or denominations, be in the form provided by the Supple- 
mental Public Securities Act [6-14-8 through 6-14-11 NMSA 1978] as to registration, have rank 
or priority, be executed in a manner, be payable in a medium of payment at a place or places, be 
subject to the terms of redemption, with or without premium, be secured in a manner and have the 
other characteristics as may be provided by the resolution or trust indenture or mortgage issued 
pursuant thereto. 

D. The bonds or any portion of the bonds may be sold at not 18R than par at public sales held 
after notice published prior to the sale in a newspaper having a general circulation in the area of 
operation and in any other medium of publication as the council may determine. The bonds may 
be exchanged for other bonds on the basis of par. The bonds may be sold to the federal government 
or to the state at private sale at not less than par, and, in the event less than all of the authorized 
principal amount of the bonds is sold to the federal government or to the state, the balance may be 
sold at private sale at not less than par at an interest cost to the incorporated municipality of not 
to exceed the interest cost to the incorporated municipality of the portion of the bonds sold to the 
federal government. 

E. In case any of the public officials of the incorporated municipality whose signatures appear 
on any bonds or coupons issued under the Business Improvement District Act shall cease to be 
public officials before the delivery of the bonds, the signatures shall, nevertheless, be valid and suf- 
ficient for all purposes, the same as if the officials had remained in office until delivery: Any bonds 
issued pursuant to the Business Improvement District Act shall be fully negotiable. 

F. In any suit, action or proceeding involving the validity or enforceability of any bond issued 
under the Business Improvement District Act or the security therefor, any bond reciting in sub- 
stance that it has been issued by the incorporated municipality in connection with authorized 
improvements within a district. shall be conclusively deemed to have been issued for that purpose, 
and the project shall be conclusively deemed to have been planned, located and carried out in ac- 
cordance with the provisions of the Business Improvement District Act. 


History: Laws 1988, ch. 32, § 12. 


3-63-13. Annual assessment; special account, 


A. The council, upon recommendation of the management committee, may annually assess a 
business improvement benefit fee as defined by the ordinance upon all real property owners and 
business owners, exclusive of: 

(1) governmentally owned real property, 

(2) residential real property that is not multifamily residential rental property with at 
least four units or homeowners associations of multifamily ownership properties; 

(3) real property owned by a nonprofit corporation; or 

(4) residential real property, located within an existing district, that became eligible for a 
business improvement benefit fee assessment after the district was created, unless the ordinance 
that created the district is amended to include the new business or property after notice is pro- 
vided and a hearing is held in accordance with Section 3-63-10 NMSA 1978. 

B. The council may make reasonable classifications regarding real property owners located 
within the district. The annual assessment may be based on the amount of space used for business 
purposes, street front footage, building or land square footage or such other factors or combination 
of factors as shall be deemed reasonable. The annual assessment shall be in addition to any other 
incorporated municipal-imposed license fees or other taxes, fees or other charges assessed or lev- 
ied for the general benefit and use of the incorporated municipality. 

C, All money received by the municipality from the district assessment shall be held in a spe- 
cial account for the benefit of the district. 

D. In the case of a district that was created by a majority of real property owners, the amount 
owed by a commercial tenant shall be proportional to the square footage of space that the tenant 
rents but shall not be more than seventy-five percent of the total business improvement benefit fee 
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assessed on the property. The property owner shall pay at least twenty-five tae of the business 
improvement benefit fee. 

E. In the case of a district that was created by a majority of businesses, the bustin improve- 
ment benefit fee shall be collected at the same time that the real property owner's property taxes 
are collected. Businesses shall be assessed for one hundred percent of the business fee assessed to 
the property. 


History: Laws 1988, ch, 32, § 13; 1999, ch. 204, § 7; its political subdivisions located-within the district"; and 
2009, ch. 172, § 3. added Paragraphs (1) through (4) of Subsection A, 

“The 2009 amendment, effective June 19, 2009, in The 1999 amendment, effective April 6, 1999, inserted 
Subsection A, after "exclusive of", deleted "any real prop- "and business owners" in the first sentence of Subsection 
erty owned by the United States or the state or any of A and added Subsections C and D. 


3-63-14. Assessments; terms of payment; liens; foreclosure. 


A. The council shall by ordinance: 

(1) establish the time and terms of paying the business improvement benefit fee or install- 
ments on the fee; 

(2) set any rate or rates of interest upon deferred payments of the fee, which shall com- 
mence from the last date of publication of the ordinance ratifying the assessment; 

(3) fix penalties to be charged for delinquent payment of an assessment; 

(4) establish procedures and guidelines for the classification of property for the fee; 

(5) set a reasonable charge to recover the municipality's expense for the assessment, col- 
lection and administration of the fee; and 

(6) provide for the control and investment and order the expenditure of all money pertain- 
ing tothe district. _ 

B. The same interest rate shall be set for fees which are payable over the same time period. No 
rate or rates of interest in excess of twelve percent a year upon such deferred payments of the fee 
shall become effective unless the state board of finance or any successor thereof at any time ap- 
proves a higher interest rate in writing based upon the determination of the state board of finance 
that the higher rate is reasonable under existing or anticipated bond market conditions, which 
approval shall be conclusive. 

C. After the publication of the ordinance ratifying the assessment, as provided in the Business 
Improvement District Act, the assessment together with any interest or penalty accruing to the 
assessment is a lien upon the tract or parcel of land so assessed. Such a lien is coequal with the 
lien for general real property taxes and the lien of other improvement districts and all other liens, 
claims and titles. Unmatured installments are not deemed to be within the terms of any general 
covenant or warranty. All purchasers, mortgagees or encumbrancers of a tract or parcel of land so 
assessed shall hold the tract or parcel of land subject to the lien so created. 

D. Within sixty days after the publication of the assessment roll for a district, the municipal 
clerk shall prepare, sign, attest with the municipal seal and record 'in the office of the county clerk 
a claim of lien for any unpaid amount due and assessed against a tract or parcel of land. 

E. Any tract or parcel so assessed shall not be relieved from the assessment or lien by the sale 
of the tract or parcel of land for general taxes or any other assessment. 


History: Laws 1988, ch. 32, § 14. 


3-63-15. District review. 


The council shall review each district every five years, and prior to the issuance of business im- 
provement district revenue bonds other than those issued or committed during the first five-year 
period, to determine whether the district should remain in existence. If a majority of the council 
decides that the purpose for which the district was created has been served and that it is in the 
best interest for the district, the council shall terminate the district's status by ordinance or reso- 
lution and record this with the municipal clerk. If upon termination of a district's status there is 
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an outstanding revenue bond obligation, the municipality shall continue to assess the business 
improvement benefit fee for the life of the outstanding bond. ) 


History: Laws 1988, ch. 32, § 15. 


3-63-16. Business improvement benefit fee distribution. 


The business improvement benefit fee shall be distributed to the management committee on an 
annual basis pursuant to rules and guidelines established by the council and in accordance with 
the approved budget of the management committee. 


History: Laws 1988, ch. 32, § 16. 


ARTICLE 64 


Development Incentives 


ec. Bs Sec. 
64-1. Short title. 3-64-4, Transmittal of seaddtie resolution; action of as- 
64-2. Definitions. Sessor. 
64-3. Exemption of certain commercial personal prop- 3-64-5. Expiration of exemption; action of assessor. 
erty from property tax by local bodies. 


s 
3- 
3- 
3- 


Chapter 3, Article 64 NMSA 1978 may be cited as the "Community Development Incentive Act". 


History: Laws 1991, ch. 163, § 1; 2003, ch. 293, § 1; 
2008, ch. 405, § 1. 

Cross references, — For exemption of municipal prop- 
erty, owned for purposes of the Community Development 
Law, from taxes and from levy and sale by virtue of an 
execution, see 3-60-82 NMSA 1978. 

-For exemption of municipal property, owned for pur- 
poses of the Metropolitan Redevelopment Code, from 
taxes and from levy and sale by virtue of an execution, see 
3-60A-13 NMSA 1978. 

For county foreign-trade zone regulations, see 4-36-7 
NMSA 1978. 


3-64-2. Definitions. 


For exemption of governmental agencies or instrumen- 
talities from compensating tax, see 7-9-14 NMSA 1978. 
For tax status of lessee's interests in metropolitan rede- 


velopment property, see 7-36-3.1 NMSA 1978. 


The 2003 amendment, effective June 20, 2008, substi- 
tuted "Chapter 3, Article 64 NMSA 1978" for "This act" at 
the beginning of the section, and inserted "Community" 
preceding "Development Incentive Act" at the end of the 
section. 

Laws 2003, ch. 293, § 1 enacted identical amendments 
to: this section. The section was set out as amended by 
Laws 20038, ch. 405, § 1. See 12-1-8 NMSA 1978. 


A. As used in the Community Development Incentive Act: 

(1) "commencement of commercial operations" occurs when the new , business facility i is 
first available for use by the taxpayer or first capable of being used by the taxpayer in the revenue- 
producing enterprise in which the taxpayer intends to use the new business facility; 

(2) "facility" means any factory, mill, plant, refinery, warehouse, dairy, feedlot, building or 
complex of buildings located within the state, including the land on which the facility is located 
and all machinery, equipment and other real and tangible personal property located at or within 
the facility and used in connection with the operation of the facility; 

(3) "new business facility" means a facility that satisfies the following requirements: 

(a) the facility is employed by the taxpayer in the operation of a revenue-producing 


enterprise; the facility shall not be considered a "new business facility" in the hands of the tax- 
payer if the taxpayer's only activity with respect to the facility is to lease it to another person; if 
the taxpayer employs only a portion of the facility in the operation of a revenue-producing enter- 
prise and leases another portion of the facility to another person or does not otherwise use such 
other portions in the operation of a revenue-producing enterprise, the portion employed by the 
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taxpayer in the operation of a revenue-producing enterprise shall be considered’a "new business 
facility" if the requirements of Subparagraphs (b), (c) and (d) of this paragraph are satisfied; 

(b) the facility is acquired by or leased to the taxpayer on or after July 1, 2003; provided, 
the facility shall be deemed to have been acquired by or leased to the taxpayer on or after the speci- 
fied date if the transfer of title to the taxpayer, the transfer of possession pursuant to a binding con- 
tract to transfer title to the taxpayer or the commencement of the term of the lease to the taxpayer 
occurs on or after that date or if the facility is constructed, erected or installed by or on behalf of the 
taxpayer, the construction, erection or installation is:;completed on or after that date; 

(c) if the facility was acquired by the taxpayer from another person and the facility 
was employed, immediately prior to the transfer of title to the facility to the taxpayer or to the 
commencement of the term of the lease of the facility to the taxpayer, by any other person in the 
operation of a revenue-producing enterprise, the taxpayer does not continue the operation of the 
same or a substantially identical revenue-producing enterprise at the facility; and 

(d) the facility is not a replacement business facility; . 

(4) "new business facility employee" means:a person employed by the taxpayer in the op- 
eration of a new business facility during the taxable year for which the exemption authorized by 
Section 3-64-3 NMSA 1978 is granted; a person shall be considered to have been so employed if the 
person performs duties in connection with the operation of the new business facility on: 

(a). aregular, full-time basis; 

(b) a part-time basis if the person is euiatoninkite performing the described duties at 
least twenty hours per week throughout the taxable year; or 

(c) aseasonal basis if the person performs the described duties for substantially all of 
the season customary for the position in which the person:is employed. 

The number of new business facility employees during any property tax year shall be deter- 
mined by dividing by twelve the sum of the number of new business facility employees on the last 
business day of each month of that year. If the new business facility is in operation for less than 
the entire property tax year, the number of new business facility employees shall be determined by 
dividing the sum of the number of new business facility employees on the last business day of each 
full calendar month during the portion of the property tax year during which the new business 
facility was in operation by the number of full calendar months during that period; 

(5) “new business facility investment" means the value of the real and tangible personal 
property, except inventory or property held for sale to customers in the ordinary course of the 
taxpayer's business, that constitutes the new business facility or that is used by the taxpayer in 
the operation of the new business facility during the property tax year for which the exemption 
authorized by Section 3-64-83 NMSA 1978 is granted and the value of that property during the year 
shall be: 

(a) its original cost if owned by the taxpayer; or 

(b). eight times the net annual rental rate if leased by the taxpayer; the "net annual 
rental rate" is the annual rental rate paid by the taxpayer, less any annual rental rate received by 
the taxpayer from subrentals; 

(6) "related taxpayer" means: 

(a) a corporation, partnership, limited liability company, trust or association con- 
trolled by the taxpayer; 

(b) - an individual, corporation, limited liability company, partnership, trust or associa- 
tion under the control of the taxpayer; or 

(ec) a corporation, limited liability company, partnership, trust or association con- 
trolled by an individual, corporation, limited liability company, partnership, trust or association 
under the control of the taxpayer. 

For the purposes of this paragraph, "control of a corporation" means ownership, directly or indi- 
rectly, of stock possessing at least eighty percent of the total combined voting power of all classes 
of stock entitled to vote and at least eighty percent of all other classes of stock of the corporation; 
"control of a; partnership, limited liability company or association" means ownership of at least 
eighty percent of the capital or profits interest in such partnership, limited liability company or as- 
sociation; and "control of a trust" means ownership, directly or indirectly, of at least eighty percent 
of the beneficial interest in the principal or income of the trust; 
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(7) "replacement business facility" means a facility as defined in Paragraph (3) of this sub- 
section and referred to in this paragraph as a "new facility" that replaces another facility, referred 
to in this paragraph as an "old facility", located within the state in which the taxpayer or a related 
taxpayer previously operated but discontinued operating on or before the close of the first property 
tax year in which the exemption authorized by Section:3-64-3 NMSA 1978 is claimed; a new facil- 
ity shall be deemed:to replace an old facility if the following conditions are met: 

(a), the old facility was operated by the taxpayer or a related taxpayer for more risod 
three full property tax years out of the five property tax years next preceding the property tax year 
in which commencement of commercial operations occurs at the new facility; and 

(b). the old facility was employed by the taxpayer or a related taxpayer in the opera- 
tion of a revenue-producing enterprise and the taxpayer continues the operation ‘6 the same or a 
substantially identical revenue-producing enterprise at the new facility. 

Notwithstanding the provisions of Subparagraph (a) of this paragraph, a facility shall not i 
considered a "replacement business facility" if the taxpayer's investment in the new facility ex- 
ceeds three million dollars ($3,000,000) or, if less, three hundred percent of the investment in the 
old facility by the taxpayer or related taxpayer. The investment in the new facility and in the old 
facility shall be determined in the manner provided in Paragraph (5) of this subsection; 

(8) "revenue-producing enterprise" means: 

(a) the production, assembly, fabrication, manufacture or processing of any agricul- 
tural, mineral or manufactured product; 

(b) the storage, warehousing, distribution or sale of any products of agriculture, min- 
ing or manufacturing; 

(c) the feeding of livestock at a feedlot; 

(d) the operation of laboratories or other facilities for scientific, agricultural animal 
husbandry or industrial research development; ij avi ) 

(e) the generation of electricity; 

(f), the performance of services of any type; | 

(g) the administrative management of any of the activities listed in Suns aataphib 
(a) through (f) of this paragraph; or 

(h) any combination of any of the activities referred to in Subparagraphs (a) through 
(g) of this paragraph; and 

(9) "same or a substantially identical revenue-producing enterprise" means a revenue- 
producing enterprise in which the products produced or sold, the services performed or the activi- 
ties conducted are the same in character and: use and are produced, sold; performed or conducted 
in the same manner and to or for the same types of customers as the products, services:or activi- 
ties produced, sold, performed or conducted in another revenue-producing enterprise. 

B. The new business facility investment shall be determined by dividing by twelve the sum of 
the total value of such property on the last: business day of each calendar month of the property 
tax year. If the new business facility is in operation for less than an entire property tax year, the 
new business facility investment shall be determined by dividing the sum of the total value of the 
property on the last business day of each full calendar month during the portion of the property 
tax year during which the new business facility was in operation by the number of full palensay 
months during that period. 

C. Ifa facility that does not constitute a new business facility is expanded by tfle taxpayer, 
the expansion shall be considered a separate facility eligible for the exemption authorized by Sec- 
tion 3-64-38 NMSA 1978 if: 

(1) the taxpayer's iavetaiepnierit in the expansion exceeds ‘one million dollars ($1,000,000) or, 
if less, one hundred percent of its investment in the original facility prior to eileen and 

(2) the expansion otherwise constitutes a new business facility. 

The taxpayer's investment in the expansion and in the original facility prior'to expansion shall 
be determined in the manner provided in Paragraph (5) of Subsection A of this section. 

D. Ifa facility that does not constitute a new business facility is expanded by the taxpayer, the 
expansion shall be considered a separate facility for purposes of the exemption granted by Sec- 
tion 8-64-38 NMSA 1978 if: 
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(1) the expansion results in the employment of ten or more new business facility employ- 
ees over and above the average number of employees employed in the county or municipality 
granting the exemption by the taxpayer during the twelve months immediately prior to the expan- 
sion, computed pursuant to Paragraph (4) of Subsection A of this section; and 

(2) the expansion otherwise constitutes a new business facility. 


History: Laws 1991, ch. 163, § 2; 2003, ch. 293, § 2; substituted "3-64-38 NMSA 1978" for "3 of the Development 
2003, ch. 405, § 2. Incentive Act" following "authorized by Section" near the 

The 20038 amendment, effective June 20, 2003, in- end of Subsection A(5); substituted "3-64-38 NMSA 1978" 
serted "Community" preceding "Development Incentive for "3 of the Development Incentive Act" following "autho- 
Act" near the beginning of Subsection A; in Subsection rized by Section" near the end of Subsection A(7); added 
A(3)(b), substituted "2003" for "1991" following "after present Subsection A(8)(e) and redesignated the subse- 
July 1," near the beginning; substituted "provided" for quent subparagraphs accordingly; substituted "Subpara- 
"and within those property tax years ending on or before graphs (a) through (g)" for "Subparagraph (f)" following 
December 31, 2001" preceding "the facility shall" near the "referred to in" near the middle of Subsection A(8)(h); sub- 
beginning; substituted "on or after" for "within" preced- _—_ stituted "3-64-83 NMSA 1978" for "3 of the Development 
ing "the specified date" near the middle; substituting "on Incentive Act" following "authorized by Section" near 
or after that date" for "within those dates" following "the the end of Subsection C; and substituted "3-64-3 NMSA 
taxpayer occurs" near the middle; substituted "on or after 1978" for "3 of the Development Incentive Act" following 
that date" for "within those dates" following "installation "granted by Section" near the end of Subsection D. 
is completed" at the end; substituted "3-64-3 NMSA 1978" Laws 2008, ch. 293, § 2 enacted identical amendments 
for "3 of the Development Incentive Act" following "au- to this section. The section was set out as amended by 
thorized by Section" near the middle of Subsection A(4); Laws 2008, ch. 405, § 2. See 12-1-8 NMSA 1978. 


3-64-3. Exemption of certain commercial personal property from 
property tax by local bodies, 


A. The governing body of a county or a municipality may by a majority vote of the members 
elected to the governing body adopt a resolution exempting commercial personal property of a new 
business facility located in the county or municipality from the imposition of;any property tax on 
commercial personal property authorized to be imposed by. the respective governing body, subject 
to the limitations of Subsection B of this section. 

B... The exemption authorized by Subsection A of this section may be for up to one hundred ber 
cent of the value for property taxation purposes of the property exempted. 

C. The exemption authorized by Subsection A of this section may be for any period of time uot 
to.exceed twenty years. The effective date of any exemption shall be January 1 of the property tax 
year in which the new business facility commences commercial operations. 


History: Laws 1991, ch. 163, § 3; 2003, ch. 293, § 3; county," following "county or a municipality" near the be- 
2008, ch. 405, § 3. ginning of Subsection A; substituted "up to one hundred" 
Cross references. — For constitutionally tax exempt for "fifty" preceding "percent of the value" near the middle 
property, see N.M. Const., art. VIII, § 3. of Subsection B; and substituted "twenty" for "five" follow- 
For the Property Tax Code, see Chapter 7, Articles 35.to ing "time not to exceed" near the middle of Subsection C. 
88 NMSA 1978. _ “ara Laws 2008, ch. 293, § 3 enacted identical amendments 
The 2008 amendment, effective June 20, 2008, deleted to this section. The section’ was set out as amended by 


“other than @ class A county ora municipality in such Laws 2008, ch. 405, § 8. See 12-1-8 NMSA 1978. 


3-64-4, Transmittal of exemption resolution; action of assessor. 


A. After a resolution of exemption of personal property is adopted by a governing body, copies 
of it shall be certified by the clerk of the entity; one copy shall be delivered immediately to the 
county assessors; and one copy shall be sent to the taxation and revenue department. 

B. Upon receipt of a certified copy of an exemption resolution, the county assessor of the county 
in which the exempted property is located shall take appropriate action to enter the exemption in 
the property tax schedule for the property tax year in which the exemption becomes effective and 
shall also enter the exemption as appropriate for subsequent years during which the exemption 
remains in effect. _ 


History: Laws 1991, ch. 163, § 4. 


895 


7 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


3-64-5 MUNICIPALITIES 3-65-2 


3-64-5. Expiration of exemption; action of assessor. 


An exemption granted under Section 3-64-3 NMSA 1978 shall auttmidticallu cantata on rr 
last day of the property tax year in which it expires pursuant to the exemption resolution or on the 
last day of the property tax yearin which a new business facility ceases commercial operations, 
whichever occurs first. 


History: Laws 1991, ch. 163, § 5; 2008, ch, 293, § 4; Laws 2008, ch. 293, 8 4 enacted identical amendments 


2008, ch. 405, § 4. to this section. The section was set out as amended by 
The 2003 amendment, effective June 20, 2003, sub- Laws 2003, ch. 405, § 4. See 12-1-8 NMSA 1978. 


stituted "3-64-83 NMSA 1978" for "3 of the Development 
Incentive Act" following "granted under Section" near the 
beginning of the section. 


ARTICLE 65 
Minor League Baseball Stadium Funding 


S 

65-1. Short title. 3-65-6. Audits. 

65-2. Findings and purpose. 3-65-7. Enforcement; penalties. 

-65-3. Definitions. 3-65-8. Authorization of project. 

65-4. Authorization of surcharge; use of proceeds. 3-65-9. Cumulative and complete authority 

65-5. Collection of surcharge; remittance to the munici- 3-65-1 
pality. 


0. Liberal interpretation. 


3-65-1. Short title. 


Sections 1 through 11 [8-65-1 through 3-65-10 NMSA 1978] of this act may be cited as the "Mi- 
nor League Baseball Stadium Funding Act", 


History: Laws 2001, ch. 231, § 1. Compiler's notes. — Laws 2001, Chapter 231 en- 
Cross references, — For exemption to gross receipts acted the Minor League Baseball Stadium Funding Act. 
tax, see 7-9-138.8 NMSA 1978. Section 1 of that act defined the Minor League;Baseball 
Emergency clause. — Laws 2001, ch. 231, § 13 con- Stadium Funding Act as Sections 1 to 11 of Chapter 231, 
tained an emergency clause and was approved April 3, however, Section 11 of Chapter 281 was not codified and 
2001. appears as a note following 3-65-10 NMSA 1978. 


3-65-2. Findings and purpose. 


A. The legislature finds that: 

(1) the costs of land for and of designing, purchasing, constructing, remodeling, rehabil- 
itating, renovating, improving, equipping, furnishing, operating and maintaining minor league 
baseball stadiums have increased to a level that local financial resources are inadequate to meet 
all of the costs; 

(2) functional and modern minor league baseball stadiums are essential in retaining and 
attracting minor league baseball teams to the state; and 

(3) even after utilizing local financial resources, municipalities need additional means to 
provide complete funding for functional and modern minor league baseball stadiums. 

B. The purpose of the Minor League Baseball Stadium Funding Act is to provide an additional 
method of accessing the capital markets with the assistance of the New Mexico finance authority 
to meet the need for a complete funding package for functional and modern minor league baseball 
stadiums. 


History: Laws 2001, ch. 231, § 2. , Emergency clause. — Laws 2001, ch, 231, § 13 con- 
tained an emergency clause and was approved April 3, 
2001. 
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3-65-3 MINOR LEAGUE BASEBALL STADIUM FUNDING 3-65-4 


3-65-3. Definitions. 


As used in the Minor League Baseball Stadium Funding Act: 

A. "authority" means the New Mexico finance authority; 

_ B... "chief executive officer" means the mayor or chief sausiateheation officer of a municipality 
when designated in writing by the mayor to perform duties required by the Minor League Base- 
ball Stadium Funding Act; 

C. "governing body" means the council, commission or other group of elected officials of a mu- 
nicipality in which is vested the legislative authority of a municipality; 

D. "loan" means a loan or other financial arrangement pursuant to which money is lent or 
otherwise made available by the authority to a municipality to pay for some or all of the costs of 
land for and designing, purchasing, constructing, remodeling, rehabilitating, renovating, improv- 
ing, equipping and furnishing a minor league baseball stadium; 

E. "loan payments" means all payments of principal, interest, premiums, charges, expenses or 
other obligations required to be paid by a municipality to the authority to repay the loan; 

F, "minor league baseball stadium" means a stadium, including land, buildings and related im- 
provements, primarily designed and intended for use by minor league baseball teams as a venue 
for playing baseball games; 

G.” "municipality" means a municipality located in a class A county with a population of more 
than two hundred thousand according to the 1990 federal decennial census; 

H. "stadium surcharge" means a surcharge on tickets, parking, souvenirs, concessions, pro- 
grams, advertising, merchandise, corporate suites or boxes, broadcast revenues and all other prod- 
ucts or services sold at or’ related to the minor’ league baseball stadium or related to activities 
occurring at the stadium; 

I. “vendor" means every person, corporation, partnership or other entity, including a division or. 
department of a municipality, providing products or services sold at or related to the minor league 
baseball stadium; and 

J. "vendor contract" means a contract, agreement or other written arrangement between a 
municipality and a vendor pursuant to which the vendor provides products or services sold at or 
related to the minor league baseball stadium. 


History: Laws 2001, ch. 231, § 3. Emergency clause. — Laws 2001, ch. 231, § 13 con- 
tained an emergency clause and was approved April 3, 
2001, , 


3-65-4. Authorization of surcharge; use of proceeds. 


A. A municipality may impose a stadium surcharge by majority vote of the governing body. If a 
stadium surcharge has been imposed, the municipality shall include a stadium surcharge in each 
vendor contract, and each vendor contract shall be signed by the chief executive officer. 

B. Before establishing the amount of the stadium surcharge to be included in each vendor con- 
tract, the municipality shall notify the authority in writing of the proposed amount of the loan re- 
quested for the minor league baseball stadium and of the proposed amount of the surcharge to be 
included in each vendor contract. The authority shall review the proposed amount of the stadium 
surcharge and shall make a written recommendation to a municipality setting forth the minimum 
amount of the surcharge to be set forth in the loan and related documents. The minimum amount 
of the stadium surcharge shall never be less than five percent and may be any higher percentage 
recommended by the authority or otherwise established by the municipality. 

C. After receipt of the written recommendation from the authority, a municipality shall estab- 
lish the amount of the stadium surcharge to be included in each vendor contract, provided that 
the amount of the surcharge to be set forth in the loan and related documents shall be at least the 
minimum amount recommended by the authority. 

D. The receipts from the stadium surcharge may be used by the municipality for all or any 
portion of: 

(1) loan payments; 
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(2) costs of constructing, renovating, operating, maintaining or improving the minor league 
baseball stadium; or ) 
(3) costs of collecting and otherwise administering the surcharge. 

E. A municipality shall establish a fund for construction, renovation, operation, maintenance 
and improvement of a minor league baseball stadium for deposit of all receipts from the stadium 
surcharge that exceed the required loan payments, and all receipts deposited in that fund shall be 
used for such purposes and may also be used for the costs of collection and we spsrplo administer- 
ing the surcharge. 


History: Laws 2001, ch. 231, § 4. Emergency clause. — Laws 2001, ch. 231, § 13 con- 


tained an emergency clause and was. approved April 3, 
2001, 


3-65-5. Collection of surcharge; remittance to the municipality. 


A. Every vendor shall collect the stadium surcharge on behalf of the municipality and shall act 
as atrustee therefor. 

B. The stadium surcharge shall be collected by vende: from the users of itedaicts or services 
subject to the surcharge. Users shall be charged separately for the stadium surcharge from the 
cost of the product or service subject to the surcharge or the vendor shall institute accounting 
controls or procedures sufficient to identify the amount of the surcharge owed to a municipality for 
each sale, transaction or exchange subject to the surcharge. 

C. All receipts from the stadium surcharge shall be remitted by vendors to the treasurer of the 
municipality no later than the tenth day of the month following collection of the receipts. The trea- 
surer of the municipality shall deposit the receipts in a separate account and shall act.as trustee 
of the receipts on behalf of the authority so long as any loan is.unpaid. 


History: Laws 2001, ch, 231, § 5. Emergency clause. — Laws 2001, ch. 231, § 13 con- 


tained an emergency clause and was approved April 3, 
200%; 


3-65-6. Audits. 


A municipality shall provide by ordinance a method to either audit or otherwise ensure that 
vendors subject to the stadium surcharge collect and remit to the treasurer of the municipality the 
full amount of the surcharge receipts due to the municipality. 


History: Laws 2001, ch. 231, § 6. Emergency clause. — Laws 2001, ch, 231, § 18 con- 
tained an emergency clause and was approved April 3, 
2001. 


3-65-7. Enforcement; penalties. 


A. An action to enforce the imposition and collection of a stadium surcharge by a vendor may 
be brought by a municipality. 

B. A district court may issue an appropriate judgment, order or remedy to enforce the provi- 
sions of a vendor contract. 

C. Any judgment issued by a district court requiring stadium surcharge receipts to be paid to a 
municipal treasurer by a vendor shall also award interest at twelve percent on past- -due amounts, 
attorney fees and costs to a municipality. 


History: Laws 2001, ch. 231, § 7. Emergency clause. — Laws 2001, ch. 231, § 13 con- 
tained an emergency clause and was ply aaa April 3, 
2001. 
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3-65-8. Authorization of project. 


A. Pursuant to the provisions of Section 6-21-6 NMSA 1978, the legislature authorizes the 
authority to make a loan from the public project revolving fund to a municipality to acquire land 
for and to design, purchase, construct, remodel, renovate, rehabilitate, improve, equip or furnish a 
minor league baseball stadium on terms and conditions established by the authority. 

B. Prior to receiving the loan, the governing body shall approve the loan and related docu- 
ments by an ordinance to be adopted by a majority of the members of the governing body. The 
ordinance shall pledge the stadium surcharge receipts to make the loan payments. In addition to 
pledging stadium surcharge receipts for making loan payments, the ordinance shall pledge legally 
available gross receipts tax revenues distributed to a municipality pursuant to Section 7-1-6.4 or 
7-1-6.12 NMSA 1978 in an amount satisfactory to the authority and in an amount at least suffi- 
cient to make the loan payments. No action shall be brought questioning the legality of the pledge 
of receipts and revenues, the ordinance, the loan, the proceedings, the stadium surcharge or any 
other matter concerning the loan after thirty days from the date of publication of the ordinance 
approving the loan and related documents and pledging stadium surcharge receipts and gross 
receipts tax revenues of the municipality to make the loan payments. 

C. The legislature or a municipality shall not repeal, amend or otherwise modify any law or 
ordinance that adversely affects or impairs the stadium surcharge or any loan from the authority 
secured by a pledge of the stadium surcharge and gross receipts tax revenues, unless the loan has 
been paid in full or provisions have been made for full payment. 


History: Laws 2001, ch. 231, § 8. Emergency clause. — Laws 2001, ch. 231, § 13 con- 
tained an emergency clause and was approved April 3, 
2001. : 


i- 


3-65-9. Cumulative and complete authority. 


The Minor League Baseball Stadium Funding Act shall be deemed to provide an additional 
and alternative method for obtaining funding for a minor league baseball stadium, establishing 
the stadium surcharge and completing the acts authorized thereby and shall be regarded as sup- 
plemental and additional to powers conferred by other laws of the state, without reference to 
such other laws of the state, and shall constitute full authority for the exercise of powers granted 
herein, including but not limited to the pledging of stadium surcharge receipts and gross receipts 
tax revenues by the governing body to make loan payments to the authority. 


History: Laws 2001, ch. 231, § 9. Emergency clause. — Laws 2001, ch. 231, § 13 con- 
tained an emergency clause and was approved April 3, 
2001. 


3-65-10. Liberal interpretation. 


The Minor League Baseball Stadium Funding Act, being necessary for the welfare of the state 
and its inhabitants, shall be liberally construed to effect the purposes of the act. 


History: Laws 2001, ch. 231, § 10. Severability. — Laws 2001, ch. 231, § 11 provided for 

Emergency clause. — Laws 2001, ch. 231, § 13 con- the severability of the act if any part or application of the 
tained an emergency clause and was approved April 3, Minor League Baseball Stadium Funding Act is held in- 
2001. valid. ; 

Municipal Event Center Funding 
Sec. Sec. + 
3-66-1. Short title. . 3-66-2, Findings and purpose. 
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Sec. ec, 

8-66-38, Definitions. 

3-66-4, Authorization of surcharge and other fees; use of | 
proceeds; transfer, 

8-66-5. Collection of event center surcharge; remittance 


to municipality. O 


-66-7, Enforcement; penalties. 

-66-8. Issuance of bonds, 

-66-9. Cumulative and complete authority. 
-66-10.. Liberal interpretation. 

-66-11.,.. Severability. 


wc wom 


8-66-6. Audits. 


3-66-1. Short title. 


- Sections 3 through 11 of this act [8-66-1-through 3-66-11. NMSA 1978] may be cited,as the "Mu- 
nicipal Event Center Funding Act". 


History: Laws 2005, ch. 351, § 3. \ Emergency clause. — Laws 2005, ch, 351, § 14 con- 


Compiler's notes. — Laws 2005, ch. 351 was not en- tained an emergency clause and was approved April. 8, 


acted as part of the Municipal Code but was included in 2005. 
that code as a convenience to the user, j 


3-66-2. Findings and purpose. 


A. The legislature finds that: 

(1) the costs of acquiring land for and of designing, purchasing, constructing, remodeling, 
rehabilitating, renovating, improving, equipping, furnishing, operating and maintaining munici- 
pal event centers have increased to a level that local financial resources are inadequate to meet 
all of the costs; _ 

(2) functional and modern municipal event centers are essential in retaining and attract- 
ing cultural, educational, entertainment and sporting events to municipalities and the state and 
are essential for the economic development and prosperity of municipalities and the state; and 

(3) even after using local financial resources, municipalities need additional means to pro- 
vide complete funding for functional and modern municipal event centers. 

_ B...The purpose of the Municipal Event Center Funding Act is to provide an additional method 
of accessing the capital markets to meet the need for a complete funding package for functional 
and modern municipal event centers. 


History: Laws 2005, ch. 351, § 4. | Emergency clause. — Laws 2005, ch. 351, § 14 con- 


tained an Gea ede clause and was approved April 8, 
~ 2005. 


3-66-3. Definitions. 


As used in the Municipal Event Center Funding Act: 

A. "bonds" means revenue bonds issued by a municipality to pay for some or all of the costs of 
acquiring land for and designing, purchasing, constructing, remodeling, rehabilitating, renovating, 
improving, equipping and furnishing a municipal event center; 

B. "chief executive officer" means the mayor or chief administrative officer of a municipality 
when designated in writing by the mayor to perform duties required by the Municipal Event Cen- 
ter Funding Act; sit 

C. "debt service payments" means rentals, receipts, fees or other charges paid to a municipal- 
ity for the rights to use, operate or manage a municipal event center by any person, corporation or 
other entity; 

D. "event center revenues" means rentals, receipts, fees or other charges imposed by and paid 
to a municipality pursuant to the Municipal Event Center Funding Act for the rights to use, oper- 
ate or manage a municipal event center by any person, corporation or other entity; 

E. "event center surcharge" means a surcharge to be included-in each vendor contract on tick- 
ets, parking, souvenirs, concessions, programs, advertising, merchandise, corporate suites or boxes, 
broadcast revenues and all other products or services sold at or related to the municipal event 
center or related to activities occurring at the event center; 
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F. "governing body" means the council, commission or other group of elected officials of a mu- 
nicipality in which is vested the legislative authority of a municipality; 

G. "municipal event center" means an event center providing seating for a minimum of four 
thousand people, including land, buildings and related improvements, primarily designed and in- 
tended for cultural, educational, entertainment and sporting events, but does not include a civic or 
convention center; 

H. "municipality" means a political subdivision of the a organized and operating under a 
home-rule charter or the Municipal Code; 

.Iy "vendor" means every person, corporation, partnership or other entity, including a division 
or department of a municipality, providing products or services sold at or related to the municipal 
event center; and 
J. "vendor contract" means a contract, agreement or Patties written arrangement between a 
municipality and a vendor pursuant to which the vendor provides products or services sold at or 
related to the municipal event center. 


History: Laws 2005, ch. 351, § 5. , Emergency clause. — Laws 2005, ch. 351, § 14 con- 


tained an emergency clause and was approved April 8, 
2005. 


3-66-4. Authorization of surcharge and other fees; use of proceeds; 
transfer. 


A. A municipality in which a municipal event center is located may establish by ordinance 
an event center surcharge of not less than five percent of each vendor contract entered into by 
that municipality. As otherwise established by that municipality, the event center surcharge 
may be any percentage greater than five percent of each vendor contract entered into by the 
municipality. 

B. A municipality shall include an event center surcharge in the terms of each vendor contract 
into which it enters. A chief executive officer of a municipality shall sign each vendor contract into 
which that municipality enters. 

C. A municipality may establish charges and fees deemed necessary by the governing body or 
the chief executive officer for the use, operation or management of a municipal event center by a 
person, corporation or other entity. 

D. From the proceeds of the event center surcharge, an amount equal to two percent of each 
vendor contract entered into by the municipality shall be transferred monthly by the municipality 
that established the event center surcharge to the tax administration suspense fund. 

Kk. A municipality shall establish a fund for construction, renovation, operation, equipment, 
maintenance and improvement of a municipal event center for deposit of all event center revenues 
and event center surcharge proceeds that exceed the required debt service payments, except for 
event center surcharge proceeds transferred to the tax administration suspense fund pursuant to 
this section. Money in the fund may be used to pay: 

- (1). debt service payments; 

(2) costs of operating a municipal event center during the life of the bonds issued by the 
municipality pursuant to the Municipal Event Center Funding Act; 

(3) costs of constructing, renovating, equipping, maintaining or improving that municipal 
event center; or 

(4). costs of collecting or administering the event center surcharge. 


History: Laws 2005, ch. 351, § 6... ' ) Emergency clause. — Laws 2005, ch. 351, § 14 con- 
' tained an emergency clause and was approved April 8, 
2005. 
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3-66-5. Collection of event center surcharge; remittance to 
municipality. 


A. Upon the sale of a product or service subject to the event center surcharge, a vendor shall 
collect the event center surcharge from the purchaser of that product or service on behalf of the 
municipality and shall act as a trustee for the surcharge receipts. A purchaser of a product or 
service subject to the event center surcharge shall be charged separately for the event center sur- 
charge from the cost of the product or service, or the vendor shall institute accounting controls or 
procedures sufficient to identify the amount of the surcharge owed to a municipality for each sale, 
transaction or exchange subject to the surcharge. Receipts from the event center surcharge shall 
be remitted by a vendor to the treasurer of the municipality in which the municipal event center 
at which the vendor sold the product or service is located no later than the tenth day of the month 
following the collection of the surcharge. 

B. Atreasurer of a municipality shall deposit municipal event center revenues and event center 
surcharge receipts in a separate account and act as trustee of the revenue on behalf of bondholders 
pursuant to the Municipal Event Center Funding Act so long as any bonds remain outstanding. 


History: Laws 2005, ch. 351, § 7. Emergency clause. — Laws 2005, ch. 351, § 14 con- 
tained an emergency clause and was approved sie 8, 
2005. 


3-66-6. Audits. 


A municipality shall provide by ordinance a method to audit or otherwise ensure that vendors 
subject to the event center surcharge collect and remit to the treasurer of the TAD AGIDAMAY the full 
amount of the surcharge receipts due to the municipality. 


History: Laws 2005, ch. 351, § 8, Emergency clause. — Laws 2005, ch, 351, § 14 con- 
tained an emergency clause and was approved April 8, 
2005. 


3-66-7. Enforcement; penalties. 


A. An action to enforce the imposition and collection of an event center surcharge by a vendor 
may be brought by a municipality. . 

B. A district court may issue an appropriate judgment, order or remedy to enforce the provi- 
sions of a vendor contract. 

C. Ajudgment issued by a district court requiring event center surcharge receipts to be paid to 
a municipal treasurer by a vendor shall also award interest at an annual rate of twelve percent on 
past due amounts, attorney fees and costs to a municipality. 


History: Laws 2005, ch. 351, § 9. Emergency clause. — Laws 2005, ch. 351, § 14 con- 
tained an emergency clause and was approved April 8, 
2005, 


3-66-8. Issuance of bonds. 


A. A municipality may issue revenue bonds, in accordance with the procedures set forth in 
Sections 3-31-3 through 3-31-7 NMSA 1978, to acquire land for and to design, purchase, construct, 
remodel, renovate, rehabilitate, improve, equip or furnish a municipal event center. 

B. Revenue bonds issued by a municipality may be secured by event center revenues, event 
center surcharge receipts or gross receipts tax revenues distributed to that municipality pursuant 
to Section 7-1-6.4 or 7-1-6.12 NMSA 1978. 

C. An action shall not be brought questioning the legality of the pledge of event center rev- 
enues, event center surcharge receipts or gross receipts tax revenues, bonds issued pursuant to the 
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Municipal Event Center Funding Act, issuance of those bonds, an event center surcharge included 
in a vendor contract or any other matter concerning the bonds after thirty days from the date of 
publication of the ordinance authorizing issuance of the bonds and the pledging of event center 
receipts, event center surcharge receipts or gross receipts tax revenues of a municipality to make 
debt service payments. 

D. The legislature or a municipality shall not repeal, amend or otherwise modify any law or 
ordinance that adversely affects or impairs the event center surcharge or any bonds secured by a 
pledge of the event center revenues, event center surcharge receipts or gross receipts tax revenues, 
unless the bonds have been paid in full or provisions have been made for full payment. 


History: Laws 2005, ch. 351, § 10. Emergency clause. — Laws 2005, ch. 351, § 14 con- 
tained an emergency clause and was approved April 8, 
2005. 


3-66-9. Cumulative and complete authority. 


The Municipal Event Center Funding Act shall be deemed to provide an additional and alterna- 
tive method for obtaining funding for a municipal event center, establishing and collecting event 
center revenues and the event center surcharge and completing the acts authorized pursuant to 
that act, and shall be regarded as supplemental and additional to powers conferred by other laws 
of the state and shall constitute full authority for the exercise of powers granted pursuant to the 
Municipal Event Center Funding Act. 


History: Laws 2005, ch. 351, § 11. Emergency clause. — Laws 2005, ch. 351, § 14 con- 
tained an emergency clause and was approved April 8, 
2005. 


3-66-10. Liberal interpretation. 
The Municipal Event Center Funding Act shall be liberally construed to carry out its purpose. 


History: Laws 2005, ch. 351, § 12. Emergency clause. — Laws 2005, ch. 351, § 14 con- 
tained an emergency clause and was approved April 8, 
2005. 


3-66-11. Severability. 


If any part or application of the Municipal Event Center Funding Act is held invalid, the re- 
mainder or its application to other situations or persons shall not be affected. 


History: Laws 2005, ch. 351, § 13. Emergency clauses. — Laws 2005, ch. 351, § 14 con- 
tained an emergency clause and was approved April 8, 
2005, 
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Art. 
1. 
1A. 

2. 

3. 

3A. 


32. 
33. 
34. 
35. 


45. 
46. 


CHAPTER 4 


Counties 


Bernalillo County, 4-1-1 to 4-1-2 

New County South of Bernalillo County (South Valley), Deleted 
Catron County, 4-2-1 to 4-2-4 

Chaves County, 4-3-1 to 4-3-4 

Cibola County, 4-3A-1 to 4-3A-14 

Colfax County, 4-4-1 to 4-4-3 

Curry County, 4-5-1 

De Baca County, 4-6-1 

Dona Ana County, 4-7-1 to 4-7-3 


. Eddy County, 4-8-1 to 4-8-4 
. Grant County, 4-9-1 to 4-9-2 


Guadalupe County, 4-10-1 to 4-10-2 
Harding County, 4-11-1 to 4-11-3 
Hidalgo County, 4-12-1 to 4-12-2 
Lea County, 4-13-1 to 4-13-3 
Lincoln County, 4-14-1 to 4-14-2 


. Los Alamos County, 4-15-1 to 4-15-2 


Luna County, 4-16-1 to 4-16-2 


- McKinley County, 4-17-1 to 4-17-2 


Mora County, 4-18-1 to 4-18-4 
Otero County, 4-19-1 to 4-19-2 
Quay County, 4-20-1 to 4-20-7 
Rio Arriba County, 4-21-1 to 4-21-2 


- Roosevelt County, 4-22-1 to 4-22-3 


Sandoval County, 4-23-1 to 4-23-2 
San Juan County, 4-24-1 

San Miguel County, 4-25-1 to 4-25-7 
Santa Fe County, 4-26-1 to 4-26-2 
Sierra County, 4-27-1 to 4-27-3 
Socorro County, 4-28-1 

Taos County, 4-29-1 


. Torrance County, 4-30-1 to 4-30-2 


Union County, 4-31-1 to 4-31-2 

Valencia County, 4-32-1 

Creation or Change of Counties, 4-33-1 to 4-33-17 
Change of County Seats, 4-34-1 to 4-34-10 ; 
Determination of Boundary Disputes, 4-35-1 to 4-35-4 


. Miscellaneous Powers of Counties, 4-36-1 to 4-36-11 
. County Ordinances, 4-37-1 to 4-37-13 
. Board of County Commissioners, 4-38-1 to 4-38-42 


County Assessor, 4-39-1 to 4-39-7 

County Clerk, 4-40-1 to 4-40-10 

County Sheriff, 4-41-1 to 4-41-22 

County Surveyor, 4-42-1 to 4-42-15 

County Treasurer, 4-43-1 to 4-43-4_ 

Salaries and Provisions Applicable to More Than One Office, 4-44-1 to 4-44-45 
Accounts and Claims Against Counties, 4-45-1 to 4-45-7 

Suits by and Against Counties, 4-46-1 to 4-46-4 


905 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


4-1-1 


COUNTIES 


4-1-1 


47. Public Buildings and Works, 4-47-1 to 4-47-4 


48. Hospitals, 4-48-1 to 4-48-16 


48A. Special Hospital Districts, 4-48A-1 to 4-48A-30 
48B. Hospital Funding, 4-48B-1 to 4-48B-29 


49. 
50. 
51. 
52. 
53. 
54. 
55. 
55A. 
55B. 
55C. 
56. 
57. 
58. 
59. 
60. 
61. 
62. 


Flood Control, 4-50-1 to 4-50-17 
County Budget, 4-51-1 to 4-51-3 


Planning Districts, 4-58-1 to 4-58-6 


Revenue Bonds, 4-62-1 to 4-62-10 


Bonds for Courthouses, Jails, Bridges, Hospitals and Libraries, 4-49-1 to 4-49-21 


Refuse Disposal Districts, 4-52-1 to 4-52-15 ft b wi jles 
Special District Procedures, 4-53-1 to 4-53-11 ! 0 
Community Service Districts, 4-54-1 to 4-54-5 

Special Assessment Districts for Improvements in Class A Counties; Repealed 
County Improvement Districts, 4-55A-1 to 4-55A-43 

Historic Building Improvement Act, 4-55B-1 to 4-55B-5. 

Solar Energy Improvement Special Assessment Act, 4-55C-1 to 4-55C-9 
Refuse; Collection and Disposal, 4-56-1 to 4-56-3 

Planning Commission, 4-57-1 to 4-57-3 


County Industrial Revenue Bonds, 4-59-1 to 4-59-16 
County Pollution Control Revenue Bonds, 4-60-1 to 4-60-15 
Small Counties Assistance, 4-61-1 to 4-61-3 


ARTICLE 1 


Bernalillo County 


Sec. 
4-1-1. Original county boundaries. 


4-1-1. [Original county boundaries. | 


Sec. 
4-1-2. Change in south boundary. 


The boundaries of the county of Bernalillo are as follows: drawing a direct line toward the east 
toward the Bosque de los Pinos, touching the Canon Infierno, and terminating with the boundaries 
of the territory, drawing a direct line from the Bosque de los Pinos, crossing the Rio del Norte in 
the direction of the Quelites del Rio Puerco, and continuing in the direction of the canon of Juan 
Tafoya, until it terminates with the boundaries of the territory; on the north by the boundaries of 
Santa Ana and San Miguel; on the east and west by the boundaries of this territory. 


History: Laws 1851-1852, p. 292; C.L. 1865, ch. 42, 
§ 9; C.L. 1884, § 250; C.L. 1897, § 516; Code 1915, 
§ 1062; C.S, 1929, § 33-101; 1941 Comp., § 15-101; 1953 
Comp, § 15-1-1. 

Compiler's notes. — The county of Santa Ana, which 


is referred to in this section, was created by Act of Jan. 9,’ 


1852, p. 292 (C.L. 1865, ch. 42, § 8), which read: "The 
boundaries of the county of Santa Ana are as follows: 


on the east and north by the boundaries of the county of © 


Santa Fe; on the south from a point above the last houses 


of Bernalillo, where the lands previously known as those ' 


belonging to the Indians of Santa Ana are divided, draw- 
ing a direct line toward the east over the mountain until 
it reaches the parallel dividing the counties of San Miguel 
and Santa Fe, from said dividing point of the lands of the 
Indians of Santa Ana, drawing a line westward crossing 
the Rio del Norte, and terminating with the boundaries of 
the territory, are the boundaries of this county." 

The county of Santa Ana was:abolished by Laws 1876, 
ch, 8, § 1, which read: "The county of Santa,Ana in this 
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territory is hereby abolished; and all that portion of the 
territory of New Mexico heretofore embraced and in- 
cluded within the limits. of the said county of Santa Ana, 
is hereby incorporated into and made a part of the county 
of Bernalillo." 

Bernalillo county, which originally touched both the 
east and west borders) of the territory, has been greatly 
reduced in size since its creation, , 

The present boundaries of Bernalillo county. may be 
as follows: commencing at the’ southwest corner of sec- 
tion 34, township-8 north, range 5 east; thence east [de- 
scription from 4-30-1, NMSA 1978] on the township line 
between townships 7 and 8 north to the southeast corner 
of township 8 north, range 7 east; thence north on the 
range line between ranges 7 and 8 east: to the northeast 
corner of township 8 north, range 7 east, on the, second 
standard parallel north; thence west on said standard 
parallel to the southeast corner of township 9 north, 
range, 6 east; thence north on the range line between 
ranges 6 and 7 east [description from 4-30-1 NMSA 1978 
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4-1-2 NEW COUNTY SOUTH OF BERNALILLO COUNTY (SOUTH VALLEY) 4-1A-16 


and 4-26-1 NMSA 1978] to the northeast corner of town# ), line north, according to the United States public land 
ship 11 north of range 6 east; thence west [description surveys in New Mexico; thence running west along said 
from 4-23-1 NMSA 1978] on the township line between correction line between townships 8 and 9 north, to the 
townships 11 and 12 north to the boundary line of Valen- southwest corner of township 9 north, range 7 east, and 
cia county [described in 4-1-1 NMSA 1978 as being on the from thence north along the dividing line between ranges 
straight line running from the Quelites del Rio Puerco 6 and 7 east to a point due west of the northwest cor- 
(an old community on the Rio Puerco just below its junc- ner of the tract of land known as the Mesita de Juana 
tion with the Rio San Jose) in the direction of the Canon Lopez grant, as established by the surveys made by the 
of Juan Tafoya]; thence in a south-southeasterly direc- government of the United States; thence due east to said 
tion along said boundary line to its intersection with a northwest corner; thence due north 1 mile to a point; 
line directly west from the Bosque de los Pinos (township thence due west to the said dividing line between ranges 
line between townships 7 and 8 north); thence east along 6 and 7 east; thence north,along said. dividing line to:the 
said township line toward the Bosque de los Pinos to the northwest corner of the county of Santa Fe as at pres- 
center of the Rio Grande; thence following the thread ent established; it being understood that all of the coun- 
of the river upstream in a northeasterly direction to a ' try adjacent to the above-described lines, from the point 
point immediately west of a point [description from 4-1-2 «| of commencement on the south side and the west ‘side 
NMSA..1978] on the east bank of the Rio,Grande where thereof as far north as the present northern boundary of 
the southern foot of the Loma de Isleta strikes, the Rio the county of Bernalillo, shall hereafter be a part of the 
Grande; thence easterly to the Canon del Infierno; thence ~ county of Bernalillo." 
following up the Canon del Infierno to the point where’ — The sections in this article were compiled respectively 
it crosses the. section. line between sections 27 and. 28 in art. 1 and art, 25 of ch, 24 of the 1915 Code, They were 
in township 8 north of range 5 east; thence, south along not reenacted by their inclusion therein, but were com- 
section line to the point of beginning. [The Bernalillo- piled for convenience. See the 1915 Code, p. 1665. 
Valencia line from the Canon del Infierno (Hell canyon) to | | Cross references. — For boundaries of San Miguel 
the old boundary between:the two, counties is not defined county, see 4-25-1 NMSA 1978. 
by law. The accepted boundary seems to be that described For creation or change of counties, see 4- 33- 1 NMSA 
in the last two clauses above.] 1978 et seq. 

A change in the boundary between Santa Fe and Ber- For change of county seats, see 4-34-1 NMSA 1978 et 
nalillo counties was also made by Laws 1891, ch. 55 (Code seq. 
1915, § 1063; C.S. 1929, § 33-102; 1941 Comp., § 15-101, For prohibition against local or special laws locating or 
n.) which read: "After February 25, 1891, the dividing line changing county seats or changing county lines, except in 
between the counties of Santa Fe and Bernalillo shall’ be ‘creating new counties, see N.M. Const., art. IV, § 24. 
as follows: commencing at the southeast corner of town- For removal of county seats, see N.M. Const., art. X, § 3, 


ship 9 north, of range 11 east, on the second correction 


4-1-2, [Change i in south boundary.] 


All that portion, of the county of Bernalillo situated south of.a line commencing ata point on the 
east bank of the Rio Grande where the southern foot of the Loma de Isleta strikes the Rio Grande, 
and running thence to the Canon del Infierno, and then following;the old line of both counties to 
the east, shall be cut off from the county of Bernalillo, and included within the county of Valencia. 
All the above-described land shall be annexed to and form part of precinct number fifteen of the 
county of Valencia. 


History: Laws 1869-1870, ch. 16, § 1; C.L. 1884, Cross references, — For original boundaries of Valen- 
§ 279; C.L. 1897, § 585; Code 1915, § 1118; C.S. 1929, cia county, see 4-32-1 NMSA 1978. 
§ 83-8002; 1941 Comp., § 15-102; 1953 ane § 15-1-2. 


ARTICLE 1A 
New County South of Bernalillo County (South Valley) 


Sec. 
4-1A-1 to 4-1A-16. Deleted. 


4-1A-1 to 4-1A-16.. Deleted. 


~ Compiler's notes. — These sections, as enacted by NMSA 1978 was for the creation and operation of the new 
Laws 1995, ch, 85, §$ 1 to 17, were deleted by the com- county; that referendum was defeated at the general elec- 
piler in 1996. Section 20 of Laws 1995, ch. 85 provided tion held November 5, 1996, by a vote of 2,224 for and 
that the act would become effective upon certification by 9,055 against. For provisions of former sections, see the 


the state canvassing board that a majority of votes cast 1995 NMSA 1978 on NMOneSource.com. 
in the referendum conducted pursuant to former 4-1A-15 


907 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


4-2-1 COUNTIES 4-2-2 


ARTICLE 2 
Catron County’ 


Sec. : Sec. 
4-2-1, County boundaries. 4-2-3, Courthouse and jail bois repayment, 
4-2-2. County seat; courthouse, jail and public buildings. 4-2-4, .Road-and bridge bonds. 


4-2-1. [County boundaries. | 


That the county of Catron is hereby created out of that seb of the state of New Mexico lying 
and being situate within the following metes and bounds: 

beginning at the corner marking the southeast corner of township 9 south; range 9 west and 
the southwest corner of township 9 south, range 8 west, New-Mexico principal meridian and base 
lines, as shown by the United States survey, and located on the north boundary of Sierra county; 
thence north on the range line between range 8 west and range 9 west through townships 9, 8, 
7 and 6 south, New Mexico principal meridian and base lines to the United States first standard 
parallel south line; thence west on said first standard: parallel south to the southeast corner of 
township 5 south, range 9 west, and the southwest corner of township’5 south, range 8 west, New 
Mexico principal meridian and base lines; thence north on the range line between range 8 west 
and range 9 west, New Mexico principal meridian and base lines, through townships 5, 4, 3, 2 
and 1 south to the New Mexico base line, United States survey; thence west on said New Mexico 
base line to the southeast corner of township 1 north, range 9 west and the southwest corner of 
township 1 north, range 8 west, New Mexico principal meridian and base lines; thence north on 
the range line between range 8 west and range 9 west, New Mexico principal meridian and base 
lines through townships 1, 2, 3 and 4 north, to the south boundary line of Valencia county; thence 
westerly along the south boundary line of Valencia county to the boundary line between the states 
of New Mexico and Arizona; thence southerly along said boundary line between the states of New 
Mexico and Arizona to a point where the north boundary line of Grant county intersects said state 
boundary lines; thence easterly along said north boundary line of Grant county to the western 
boundary line of Sierra county; thence northerly along the western boundary line of Sierra county 
to the northwest corner of Sierra county, and thence easterly mene the north [boundary] line of 
Sierra county to the place of beginning. 


For original boundaries of Valencia county, see 4-32-1 
NMSA 1978, 


fice Laws 1921, ch. 28, § 1; C.S. 1929, § 33-201; 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. ANNOTATIONS 


Compiler's notes, — Catron county was created out of 
the western portion of Socorro county. 

The boundary line between Catron and Valencia coun- 
ties is in reality the section line 2 miles south of the first 
standard parallel north. 

Cross references, — For boundary between Grant and 
Catron counties, see 4-9-2 NMSA 1978. 

For original boundaries of Sierra county, see 4-27-1 
NMSA 1978, 


Attempt to abolish county and distribute terri- 
tory void. — Laws 1927, ch. 185, attempting to abolish 
Catron county and to distribute its territory between two 
other counties, was void as violating N.M. Const., art. 
IV, § 24, prohibiting the passage of local or special laws 
changing county lines, except in creating new counties. 
State ex rel. Dow v: Graham, 1928-NMSC-022, 33 N.M. 
504, 270 P. 897, 


4-2-2. [County seat; courthouse, jail and public buildings. ] 


The county seat of said county of Catron shall be established at Reserve, in said county, and the 
board of county commissioners of said county shall select and designate suitable and convenient 
places at said county seat for the sites for the erection of a eee jail and other public build- 


ings of said county. 


History: Laws 1921, ch. 28, § 2; C.S, 1929, § 38-202; 
1941 Comp., § 15-202; 1953 Comp,, § 15-2-2, 


Compiler's notes. — Laws 1921, ch. 28, §§ 3 to 13 con- 
tained temporary provisions concerning the officers and 
finances of the new county, 
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4-2-3 CHAVES COUNTY 4-3-1 


» Cross references. — For removal of county seats, see 
N.M. Const., art. X, § 3 and 4-34-1 NMSA 1978 et seq. _ 


4-2-3. [Courthouse and jail bonds; repayment.] 


The county of Catron may issue bonds for courthouse and jail purposes to an amount not exceed- 
ing fifteen thousand ($15,000) dollars, which bonds shall be issued in the manner.as provided by 
the constitution of New Mexico, payablé absolutely thirty years from their date and at the option 


es said county twenty Years from their date, 


History: Laws 1921, ch. 28, § 18; 0.8:1929, § 33-218; 
1941 Comp,., § 15-204; 1953 Comp., § 15-2-4. 

Compiler's notes. — This section may be inoperative. 
See State ex rel. Perea v. Board of Comm'rs, 25 N.M. 338, 
182 P. 865 (1919), which held that a similar section apply- 
ing to De Baca county was inoperative because it provided 
that the bonds might be issued in accordance with the 


4-2-4, [Road and bridge bonds.] 


constitution, but did not state that they could be issued in 
accordance with the laws of the state. 

Cross references. — For bonds for courthouses, jails, 
bridges, hospitals and libraries, see 4-49-1 NMSA 1978 et 
seq, 

For state, county and Leet ie ee eeoe, see N.M. 
Const., art. IX, § 1 et seq. 


The county of Catron may issue bonds for the purpose of constructing and repairing public roads 
and bridges in an amount not exceeding twenty-five thousand ($25,000) dollars, which bonds shall 
be issued in the manner as provided by the constitution of New Mexico, payable absolutely thirty 
years from their date, and at the option of said county twenty Benue from their date. 


History: Laws 1921, ch. 28, § 19; C.S. 1929, § 33-219; 
1941 Comp., § 15-205; 1953 Comp., § 15-2-5. 

Compiler's notes. — This section may be inoperative. 
See compiler's note under 4-2-3 NMSA 1978. 


For state, county and municipal indebtedness, see N.M. 
Const., art. IX, § 1 et seq. 

For bonds for highways and bridges, see 67-6-1 NMSA 
1978 et seq. , 


Cross references, — For bonds for courthouses, jails, 
bridges, hospitals and libraries, see 4-49-1 NMSA 1978 et 


seq. 
ARTICLE 3 
Chaves County 
Sec. Sec. 


4-3-3, Addition to Chaves county. 
4-3-4, County seats. — 


4-3-1, Original county boundaries. 
4-3-2. Dividing line between Chaves and Eddy. 


4-3-1, [Original county boundaries. | 


That the counties of Chaves and Eddy are hereby created out of all that portion’ of Lincoln 
county, lying eastward of a line drawn through said county as follows, to wit: commencing at the 
northern boundary line of the county of Lincoln on the line between ranges nineteen and twenty 
east; thence south on said line to the base line; thence south along the range line between ranges 
nineteen and twenty east to the first standard parallel south; thence east to the point where the 
range line between ranges twenty and twenty-one east, south of said first standard parallel in- 
tersects said parallel; thence south on the line between said ranges twenty and twenty-one to the 
second standard parallel south; thence south to the southeast corner of township eleven, south 
of range twenty east; thence west to the line between ranges twenty and twenty-one south of the 
second standard parallel, south; thence south to the third standard parallel south along the range 
line between ranges twenty and twenty-one to intersect the third standard parallel, south; thence 
east along said parallel to where the line from the south side of same between ranges twenty-one 
and. twenty-two intersect said parallel; thence along said range line between ranges twenty-one 
and twenty-two to the fourth standard parallel south; thence west along said parallel to the point 
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4-3-2 COUNTIES 4-3-3 


where the line between ranges twenty-one and twenty-two south of said parallel intersects said 
parallel, and thence south on said line to the north boundary of the state of Texas. 


History: Laws 1889, ch. 87, § 1; C.L. 1897, § 579; 
Code 1915, § 1064; C.S. 1929, § 33-301; 1941 Comp., 
§ 15-301; 1953 Comp.,, § 15-3-1. 

Compiler's notes, — This section is also compiled as 
4-8-1 NMSA 1978 as it relates to Eddy county. 

The boundary lines of Chaves and Eddy counties have 
been changed since the counties were created. De Baca 
and Roosevelt counties were created out of northern and 
eastern portions of Chaves county, and Lea county was 
created out of the eastern portions of both Chaves and 
Eddy counties. The western boundaries of these counties 
were changed by 4-3-3 and 4-8-3 NMSA 1978. The bound- 
ary line between Chaves and Eddy counties remains the 
third standard parallel south as provided in 4-3-2 NMSA 
1978. : 

The present boundary of Chaves county would seem to 
be as follows: commencing with the northwest corner of 
township 3 south of range 20 east; thence east [description 
from 4-6-1 NMSA 1978] on the township line to the north- 
east corner of township 3 south of range 20 east; thence 
south on the range line to the southeast corner of town- 
ship 3 south of range 20 east; thence east'on the township 


line to the southwest corner of township 3 south of range . 


27 east; thence north on the range line between ranges 26 
and 27 east to the northwest corner of township 3 south 
of range 27 east; thence east on the township line to the 
northeast corner of township 3 south of range 29 east [de- 
scription from 4-22-1 NMSA 1978]; thence south on the 
range line between ranges 29 and 30 east to the southeast 
corner of township 5 south of range 29 east [description 
from 4-22-2 NMSA 1978]; thence east on the said town- 
ship line which is also the first standard parallel south, to 
the northeast corner of township 6 south of range 31 east; 
thence south on the range line to the southeast corner 
of township 7 south of range 31 east; thence east on the 
township line to the northeast corner of township 8 south 
of range 33 east; thence south on the range line between 
ranges 33 and 34 east to the southeast corner of township 
8 south of range 33 east; thence west [description from 
4-13-1 NMSA 1978] on the township line between town- 
ships 8 and 9 south to the northeast corner of township 
9 south of range 31 east; thence south between ranges 31 


and 32 east to the second standard parallel south; thence 
west on said standard parallel to the northeast corner of 
township 11 south of range 31 east; thence south between 
ranges 31 and 32 east to the third standard parallel south; 
thence west on the third standard parallel south [descrip- 


_tion from 4-3-2 NMSA 1978] to the range line between 


ranges 20 and 21 east, south of the third standard parallel 
south; thence south [description from 4-8-3 NMSA 1978] 
on said range line to the fourth standard parallel south; 
thence west [description from 4-3-3. NMSA 1978] on said 
standard parallel to the range line between ranges 15 and 
16 east; thence north on said range line to the third stan- 
dard parallel south; thence east on said standard parallel 
to the range line between ranges 16 and 17 east, north 
of the third standard parallel south; thence north on said 
range line to the township line between townships 13 and 
14 south; thence east on said township line to the range 
line between ranges 20 and 21 east; thence north [descrip- 
tion from 4-3-1 NMSA 1978] on said range line to the 
northwest corner of township 12 south of range 21 east; 
thence east on the township line between townships 11 
and 12 south to the southwest corner of township 11 south 
of range 21 east; thence north on the range line between 
ranges 20 and 21 east to the second standard parallel 
south; thence north on the range line between ranges 20 
and -21 east to the first standard parallel south; thence 
west on said standard parallel to the range line between 
ranges 19 and 20 east, north of the first standard paral- 
lel south; thence north on said range line to the point of 
beginning. : 
The sections in this article comprised art. 2 of ch. 24 of 
the 1915 Code. They were not reenacted by the inclusion 
therein, but were compiled for convenience. See the 1915 
Code, p. 1665. ' : 
Section 2 of Laws 1889, ch. 87, read: "All that part of 
Lincoln county on the west side of the line described in 
the preceding section [compiled as 4-3-1 and 4-8-1 NMSA 
1978] shall be and remain in the county of Lincoln." 
Cross references, — For addition to Chaves county of 
eastern portions of Lincoln county, see 4-3-3 NMSA 1978. 
For original boundaries of Lincoln county, see 4-14-1 
NMSA 1978. 


4-3-2. [Dividing line between Chaves and Eddy.] 


All that part of the territory of Lincoln county east of said line and north of the third standard 
parallel south shall be and constitute the county of Chaves, and the remaining territory east of 
said line and south of said third standard parallel south, shall be and constitute the county of 


Eddy. 


History: Laws 1889, ch. 87, § 3; C.L. 1897, § 581; 
Code 1915, § 1065; C.S. 1929, § 33-302; 1941 Comp., 
§ 15-302; 1953 Comp,, § 15-3-2. 


Compiler's notes, — This section was also compiled as 
4-8-2 NMSA 1978 as it relates to Eddy county. 


4-3-3. [Addition to Chaves county. ] 


The western boundary of the county of Chaves is hereby changed so as to include within said 
county of Chaves all that portion of Lincoln county, lying south of the line between townships thir- 
teen and fourteen south, of the second standard parallel south on the north, and the fourth stan- 
dard parallel south on the south, and the range line between ranges fifteen and sixteen east, south 
of the third standard parallel south and sixteen and seventeen east south of the second standard 
parallel south on the west and the western boundary line of the county of Eddy on the east. 
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4-3-4 CIBOLA COUNTY 4-3A-2 


History: Laws 1899, ch. 3, § 8; Code 1915, § 1066; Laws 1899, ch. 3, 8§ 1 and 2; related to the creation 
C.S. 1929, § 33-303; 1941 Comp., § 15-303; 1953 Comp., of Otero county and were compiled as 4-19-1 and 4-19-2 
§ 15-3-3. NMSA 1978. 

Compiler's notes. — Laws 1899, ch. 3, § 8, as enacted, Cross references. — For original boundaries of Lin- 
contained additional provisions relating to the settlement -  coln county, see 4-14-1 NMSA 1978, 


of indebtedness between Chaves and Lincoln counties. 


4-3-4, [County seats.] 


The county seat of the county of Chaves shall be in the town of Roswell in said county and the 
county seat of Eddy shall be in the town of Carlsbad in said county. 


History: Laws 1889, ch. 87, § 4; C.L. 1897, § 582; Cross references. — For removal of county seats, see 
Code 1915, § 1068; C.S. 1929, § 38-305; 1941 Comp., N.M, Const., art. X, § 3 and 4-84-1 NMSA 1978 et seq: 
§ 15-305; 1953 Comp,, § 15-3-4, 

Compiler's notes. — This section was also compiled as 
4-8-4 NMSA 1978 as it relates to Eddy county. 


ARTICLE 3A 

Cibola County 
Sec. Sec. 
4-3A-1. Cibola county created. 4-3A-8. Transitional functions. 
4-3A-2. County seat. 4-3A-9. Judicial matters; 
4-3A-3. Temporary officers. 4-3A-10. Classification. ’ 
4-3A-4. Precincts. 4-3A-11. Unexpended funds and securities. 
4-3A-5, Tax records. 4-3A-12. Voting machines. 
4-3A-6, Unpaid taxes. 4-3A-13. Transfer of property. 
4-3A-7, Unpaid indebtedness. 4-3A-14. Certificates of indebtedness. 


4-3A-1. Cibola county created. 


The county of Cibola is hereby created out of that part of Valencia county lying westerly of the 
following described line: 

begin on the southerly boundary line of Valencia county at its intersection with the line com- 
mon to ranges 3 and 4 west, N.M.P.M.; then northerly along the line between ranges 3 and 4 west 
to the intersection with the line common to townships 8 and 9 north; then easterly along the line 
between townships 8 and 9 north and along the easterly prolongation of this line to its intersection 
with the westerly boundary line of Bernalillo county, the point of termination. 


History: Laws 1981, ch. 24,§ 1. | portion of Valencia county, was entitled to a portion of the 
Cross references, — For original county Someltie ied of "“paymentiin lieu of taxes" paid by the federal government 
Valencia County, see 4-32-1 NMSA 1978. to Valencia county to compensate the local governmental 
For general provisions on creation or change of counties, unit for loss of tax revenues from certain tax-exempt fed- 
see 4-33-1 NMSA 1978 et seq. eral lands ("entitlement lands") located within local gov- 
ernmental boundaries. Board of Cnty..Comm'rs v. Board 

ANNOTATIONS of Cnty. Comm'rs, 1986-NMSC-081, 105. N.M. 44, 728 P.2d 


County entitled to federal "payments in lieu of 454, 


taxes". — Cibola county, created in 1981 from the western 


4-3A-2. County seat. 


The county seat of Cibola county shall be established at the municipality of Grants. The board 
of county commissioners of Cibola county after their appointment as provided in this act [4-3A-1 
through 4-3A-14 NMSA 1978], shall select, designate and acquire a tract of land within that city asa 
place upon which shall be built the courthouse and public buildings of the county of Cibola. 


History: Laws 1981, ch. 24, § 2. 
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4-3A-3 COUNTIES 4-3A-7 


4-3A-3. Temporary officers. 


The governor shall within ten days after the effective date of this act Aboeips for the county of 
Cibola the county officers now provided by law for counties of this state. The officers so appointed 
shall serve until the election and qualification of their successors who shall be elected at the next 
succeeding general election. 


History: Laws 1981, ch. 24, § 3. Cross references. — For general provisions on county 
Compiler's notes. — The phrase "effective date of this officers, see 4-44-1 NMSA 1978 et seq. 

act", referred to in this section, means June 19, 1981, the 

effective date of Laws 1981, ch. 24. 


4-3A-4. Precincts. 


The precincts now existing in the territory included within the county of Cibola shall remain the 
same as they are now until changed according to law. 


History: Laws 1981, ch. 24, § 4. ' Cross references, — For general provisions on the cre- 
ation and change in county precincts, see 4-38-21 to 4-38- 


23 NMSA 1978. 


4-3A-5. Tax records. 


The county assessor of Valencia county, as soon as practicable after the effective date of this act 
and officers for the new county have been appointed, shall turn over to the proper officials of Ci- 
bola county all tax records, schedules and assessments upon all classes of property that shall have 
been assessed in and that pertain to the area constituting Cibola county. 


History: Laws 1981, ch. 24, § 5. Cross references, — For general provisions on county 
Compiler's notes. — The phrase "effective date of this assessor, see.Chapter 4, Article 39 NMSA 1978. 

act", referred to in this section, means June 19, 1981, the me 

effective date of Laws 1981, ch. 24. 


4-3A-6. Unpaid taxes. 


The county of Cibola is entitled to all unpaid taxes, which remain unpaid at.the effective date 
of this act upon property within the area embraced by the county of Cibola and.any funds in the 
hands of the treasurer of Valencia county at, the time; this act, [4-3A-1 through 4-3A-14 NMSA 
1978] becomes effective, or which thereafter come into the treasurer's hands which are properly 
transferable by the treasurer of Valencia county to the treasurer of Cibola county, shall be trans- 
ferred in the regular course in the administration of the office upon the demand from such author- 
ity to receive same. 


History: Laws 1981, ch. 24, § 6. Cross references. — For sited duties of county 
Compiler's notes. — The phrase "effective date of this treasurer, see 4-43-3 NMSA 1978. 

act", referred to in this section, means June 19, 1981, the 

effective date of Laws 1981, ch. 24. 


4-3A-7. Unpaid indebtedness. 


The county.of Cibola shall not be required to pay the county of Valencia any portion of any 
indebtedness incurred by the county of Valencia for public improvements which are made or con- 
tracted for after the effective date of this act. ) 


History: Laws 1981, ch. 24, § 7. Compiler's notes. — The phrase "effective date of this 
act", referred to in this section, means June 19, 1981, the 
effective date of Laws 1981, ch. 24, ~ 
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4-3A-8 CIBOLA COUNTY 4-3A-12 


4-3A-8. Transitional functions. 


The officers of the county of Valencia from which the county of Cibola has been ‘created; shall 
exercise the functions of their several offices over Cibola seme until the officers of the county of 
Cibola abel take micas | ) | 


History: Laws 1981, ch. 24, § 8. 


4-3A-9. Judicial matters. 


The county of Cibola shall for judicial purposes be attached to the thirteenth judicial district. 
Until otherwise provided by law, magistrates for the existing county of Valencia shall be the mag- 
istrates for the county of Cibola. . 


History: Laws 1981, ch. 24, § 9. 


as 3A-10. Classification. 


The county of Cibola, for the purpose of classification and auiig the amounts of salaries of county 
officers taking office at the organization of the county, shall be classed as a county of the first class 
having a valuation over $27,000,000 but less than $45,000,000; thereafter the county shall be 
classed as other counties are classed.: 


History: Laws 1981, ch. 24,:§ 10. , i For constitutional provision on classification of counties, 
Cross references. — For general provisions on clas- see N.M, Const., arts X, § 1, 
sification of counties, see 4-44-1 and 4-44-2 NMSA 1978, 


4-3A-11. Unexpended funds and securities. 


Upon the effective date of this act, the treasurer of Valencia county shall ascertain the amount 
of unexpended. funds and securities in the treasury of Valencia county and shall also ascertain 
the amount of unpaid obligations and expenses of Valencia county government which will be re- 
quired to be paid between the effective date of this act and the end of the sixty-ninth fiscal year. 
The excess of such unexpended funds and securities over such obligations and Valencia county 
government expenses shall be divided and paid by the treasurer of Valencia county to Cibola and 
Valencia counties in the proportion that the assessed valuation of all property in each county, 
as of January 1, 1981 bears to the total assessed valuation of all property in both counties as of 
January 1, 1981. 


History: Laws 1981, ch. 24, § 11. Compiler's notes. — The phrase "effective date of this 
, act", referred to in this section, means June 19, 1981, the 
effective date of Laws 1981, ch. 24. 


4-3A-12. Voting machines. 
Valencia county, acting by and through its proper officer or officers upon the effective date of this 


act shall transfer to Cibola county the number of votne: machines used in the area segregated into 
Cibola county in the 1980 general election. | 


History: Laws 1981, ch. 24, § 12. Cross references. — For care and custody of voting 
Compiler's notes. — The phrase "effective date of this machines by counties, see 1-9-12 NMSA 1978. 

act", referred to in this section, means June 19, 1981, the - 

effective date of Laws 1981, ch. 24. 
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4-3A-13 COUNTIES 4-4-1 


4-3A-13. Transfer of property. 


Upon the effective date of this act the county of Cibola becomes the owner of all: road-working 
and road-maintaining equipment of every kind and nature, including trucks, pickups and trailers, 
heretofore assigned to the county commissioner districts lying within the area segregated into Ci- 
bola county. In addition, the county of Cibola at such time shall become the owner of all real estate 
and improvements thereon or appurtenant thereto located within the boundaries of Cibola‘county, 
title to which is vested in the county of Valencia. The board of county commissioners of Valencia 
county shall execute and deliver to the proper officer or officers of Cibola county whatever instru- 
ments of transfer are necessary to vest title to all such property in the county of Cibola. 


History: Laws 1981, ch. 24, § 13. Cross references. — For property deemed county 
Compiler's notes. — The phrase "effective date of this property, see 4-36-4 NMSA 1978. 

act", referred to in this section, means June 19, 1981, the 

effective date of Laws 1981, ch. 24, 


4-3A-14. Certificates of indebtedness. 


For the purpose of meeting expenses payable out of the general county fund of the county of 
Cibola, contracted and payable for the seventieth fiscal year, and not otherwise, the county of Ci- 
bola may issue certificates of indebtedness of the county of Cibola not to exceed one million dollars 
($1,000,000), and tax levies shall be duly made therefor. The certificates of indebtedness shall be 
issued in a form to be approved by the state board of finance and shall be payable not more than 
ten years after date of issue. The certificates of indebtedness shall bear interest at a rate not to 
exceed that permitted by the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978]. The pro- 
ceeds of the tax levy shall be pledged to the payment of the principal and interest of the certificates 
when they fall due. 


History: Laws 1981, ch. 24, § 14. Cross references. — For boundaries of Cibola county, 
see 4-3A-1 NMSA 1978, 
Colfax County 
Sec. . See. 
4-4-1, Original county boundaries. 4-4-3. Change in part of southern boundary. 


4-4-2, Southern boundary. 


4-4-1, [Original county boundaries. ] 


All that part of the territory comprised within the following limits, to wit: to the north and east 
by the boundaries of the territory of New Mexico; to the south the boundaries of the grant made 
to Carlos Beaubien and Guadalupe Miranda, and known as the Rayado grant, and on the west 
the boundaries of the county of Taos, shall form and constitute a new county to be known as, and 
called, Colfax county. 


History: Laws 1868-1869, ch. 24, § 1; C.L. 1884, between townships 23 and 24 north of the base line; thence 
§ 312; C.L. 1897, § 555; Code 1915, § 1069; C.S. 1929, east [description from 4-4-3 NMSA 1978] on said township 
§ 83-401; 1941 Comp., § 15-401; 1953 Comp., § 15-4-1. line to the northwest corner of township 23 north of range 
Compiler’ s notes, — Colfax county was formed from 20 east; thence south on the range line between ranges 19 
the northern part of Mora county. and 20 east to the center of township 23 north; thence east 
The boundary with Taos county is described in 4-18-2 NMSA [description from 4-4-2 NMSA 1978] through the center of 
1978 and the compiler's notes under 4-29-1 NMSA 1978. township 23 north to the range line between ranges 27 and 
The north boundary is the state line. 28 east; thence north [description from 4-31-1 NMSA 1978] 
The southern and eastern boundaries may be described on said range line to the state line. 
as follows: commencing on the eastern boundary of Taos The sections in this article comprised art. 3 of ch. 24 of 
county at the point of its intersection with the township line the 1915 Code. They were not reenacted by the inclusion 
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4-4-2 CURRY COUNTY 4-5-1 


therein, but were compiled for‘convenience. See the 1915 Cross references, — For original boundaries of Taos 
Code, p. 1665. county, see 4-29-1 NMSA 1978, 


4-4-2. [Southern boundary. | 


That the boundary line between Mora and Colfax counties be and is hereby established, to wit: 
starting at a point on the eastern boundary of New Mexico and about fifty-three miles south of the 
northeast corner of New Mexico, and running west through the center of township twenty-three 
north from the base line as established by government. SUIVeY, to Hae western boundary of the 
counties of Mora and Colfax. to 


History: Laws 1876, a 61, § 1; C.L. 1884, § 282; Compiler's notes, — This boundary west of the range 


C.L. 1897, § 537; Code 1915, § 1070; C.S. 1929, § 33-402; line between ranges 19 and 20 east has been changed by 
1941 Comp., § 15-402; 1953 Comp., § 15-4-2. 4-4-3 NMSA 1978. 


Cross references. — For original boundaries of Mora 
county, see 4-18-1 NMSA 1978. 


4-4-3. [Change in part of southern boundary. | 


The north line of township twenty-three north, along ranges fifteen, sixteen, seventeen, eighteen 
and nineteen east, as shown by approved United States surveys, shall be the dividing line between 
Colfax county on the south, Mora county on the north and the range line between ranges nineteen 
and twenty east, to a point where said range line at present intersects the boundary line between 
said counties, from which point said boundary line, as now established by said act, January 13, 
1876 [4-4-2 NMSA 1978], shall continue east to the west line of the state of Texas. 


History: Laws 1882, ch. 72, § 1; C.L. 1884,-§ 289; Cross references. — For original boundaries of Mora 


C.L, 1897, § 544; Code 1915, § 1071; res S. 1929, § 33-403; county, see 4-18-1 NMSA 1978, 
1941 Comp.. ae ap a 1953 Comp., § 15-4-8. 
ARTICLE 5 
Curry County 


Sec. 
4-5-1. County boundaries, 


4-5-1, [County boundaries.] i 


That there be and is hereby created a county, to be known [as] and called Curry county, out of 
that portion of the territory of New Mexico, included in the following boundaries as indicated by 
the United States survey, to wit: commencing on the Texas-New Mexico boundary line at the point 
of its intersection with the east and west center line of township one north, projected thence west 
along said east and west,.center line of township one north, to the point of its intersection with the 
range line between ranges thirty and thirty-one east, thence north along the range line between 
thirty and thirty-one east.to the northwest corner of township five north of range thirty-one east, 
thence east along the north line of township five north to the point of its intersection with the 
range line between thirty-two and thirty-three east, thence north along the range line beeween 
[between] thirty-two and thirty-three east, to the northwest corner of township six north of range 
thirty-three east, thence east along the north line of township six north to the point of its intersec- 
tion with the range line between thirty-three and thirty-four east, thence north along the range 
line between thirty-three and thirty-four to the northwest corner of township seven north of range 
thirty-four east, thence [east] along the north line of township seven north to the point of its in- 
tersection with the range line of thirty-four and thirty-five east, thence north along the range line 
between thirty-four and thirty-five east to the northwest corner of township eight north of range 
thirty-five east, thence east along the north line of township eight north projected to its point of 
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4-6-1 COUNTIES 4-6-1 


intersection with the Texas-New Mexico boundary line, thence south along the Texas-New Mexico 
boundary line to the point of beginning.. 


History: Laws 1909, ch. 6, § 1; Code 1915, § 1072; This section was compiled in art. 4 of ch. 24 of the 1915 
C.S. 1929, § 88-501; 1941 Comp., § 15-501; 1953 Comp., Code. It was not reenacted by its inclusion therein, but 
§ 15-5-1. was compiled for convenience, See the 1915 Code, p. 1665. 

Bracketed material. — The bracketed material was Laws 1909, ch. 6, § 2, provided for a temporary pee 
inserted by the compiler and is not part of the law. seat and the selection of a permanent one. 

Compiler's notes. — Curry county was formed from 
btiney of Roosevelt and Quay counties. The bound- ANNOTATIONS 
ary description does not take into account a correction ~ Issuance of bonds without election, —. Under 
in range line between ranges 30 and 31 east on the first Laws 1909, ch. 6, creating Curry county, the issuance of 
standard parallel north. North of this parallel the range bonds to pay proportion of debts of counties from which 
line, and therefore the county line, is displaced a distance created was mandatory, and. the bonds authorized: for 
of about 2 miles to the east. courthouse, for jail and for current expenses, could be 


issued without submitting issue to voters, 1909-12 Op, 
Att'y Gen, 133. 


ARTICLE 6 
De Baca County 


Sec. 
4-6-1. County boundaries. 


4-6-1. County boundaries. 


That the county of De Baca is hereby created out of that portion of the state of New Mexico, 
lying and being situate within the following metes and bounds, as indicated by the United 
States survey, viz.: commencing at the northeast corner of township 4 north, range 28 east; 
thence south on range line between ranges 28 and 29 east to the southeast corner of township 
1 north, range 28 east; thence east on base line to the northeast corner of township 1 south, 
range 28 east; thence south on range line between ranges 28 and 29 east to the southeast cor- 
ner of township 2 south, range 28 east; thence west on township line to the southwest corner 
of township 2 south, range 27 east; thence south on range line between ranges 26 and 27 east 
to the southeast corner of township 3 south, range 26 east; thence west on township line to 
the southwest corner of township 3 south of range 21 east; thence north on range line to the 
southwest corner of township 2 south of range 21 east; thence west on township line to the 
southwest corner of township 2 south of range 20 east to the Lincoln county line; thence north 
on range line between ranges 19 and 20 east to the northwest corner of township 1 south of 
range 20 east; thence west [east] on township line to the southwest corner of township 1 north 
of range 20 east;'thence north on range line between ranges 19 and 20 east to the northwest 
corner of township 4 north of range 20 east; thence east on township line to the southeast cor- 
ner of township 5 north of range 23 east; thence north on range line to the northwest corner 
of township 5 north of range 24 east; thence east on township line to the northeast corner of 
township 5 north, range 24 east; thence north on range line to the northwest corner of town- 
ship 6 north of range 25 east; thence east on township line to the northeast corner of town- 
ship 6 north of range 26 east; thence south on range line between ranges 26 and 27 east to 
the southeast corner of township 5 north of range 26 east; thence east on township line to the 
place of beginning. 


History: Laws 1917, ch. 11, § 1; C.S. 1929, § 33-601; ANNOTATIONS 
1941 Comp., § 15-601; 1953 Comp., § 15-6-1. yet au { . Aa 
Bratch material. — The Conse material was Liability for indebtedness of counties from which 
inserted by the compiler and is not part of the law. created. — Under Laws 1917, ch. 11, §§ 9 to 11, De Baca 
Compiler's notes. — De Baca county was created county was liable for its prorata share of the total indebt- 
from parts of Chaves, Guadalupe and Roosevelt counties. edness of the counties from which it was carved, The ap- 


portionment of debts belongs exclusively to the legislature. 
State ex rel. Perea v. Board of Comm'rs, 1919-NMSC-030, 
25 N.M. 338, 182 P. 865. 
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4-7-1 DONA ANA COUNTY 4-7-2 


ARTICLE 7 
Dona Ana County 


Sec. Sec. ‘ 
4-7-1. Original county boundaries. 4-7-3, Territory added to Dona Ana county. 
4-7-2. Dividing line between Socorro and Dona Ana coun- 

ties, 


4-7-1. [Original county boundaries. ] 


The boundaries of the county of Dona Ana are as follows: the southern, boundary, on. the left 
bank of the Rio del Norte, is the boundary of the state of Texas, and on the right, the dividing line 
between the Republic of Mexico; on the north, the boundary of the county of Socorro, and on the 


east and west the boundaries of the territory. 


History: Laws 1851-1852, p. 292, § 10; C.L. 1865, ch. 
42, § 12; C.L. 1884, § 253; C.L. 1897, § 519; Code 1915, 
§ 1074; C.S, 1929, § 33-701; 1941 Comp., § 15-701; 1953 
Comp., § 15-7-1. 

Compiler's notes. — Dona Ana county, as created by 
the above section, constituted the southern portion of the 
state from east to west. The county has been greatly re- 
duced in size by the creation of new counties. 

The present boundaries of Dona Ana county may be as 
follows: commencing on the south boundary line of the 
state of New Mexico at the point of its intersection with 
the range line between ranges 4 and 5 west; thence north 
[description from 4-16-1 NMSA 1978] on said range line 
to the fifth standard parallel south; thence west on said 
standard parallel to the southwest corner of township 25 
south of range 4 west; thence north on the range line be- 
tween ranges 4 and 5 west to the fourth standard parallel 
south; thence west:on said standard parallel to the south. 
west corner of township 20 south of range 4 west; thence 
north on the range line between ranges 4 and 5 west to 
the northwest corner of township 18 south of range 4 west 
[description from 4-7-3 NMSA 1978 and 4-27-1 NMSA 
1978]; thence east on the township line between town- 
ships 17 and 18 south to the principal meridian of New 
Mexico; thence north on the principal meridian to its 
intersection with a line described [4-7-2 NMSA 1978] as 
running from a point on the Rio Grande 1 mile south of 
the dwellinghouse of Tomas Gonzales in a straight line 
tothe corner of the county of Lincoln a few miles north 
and west of the town of Tularosa (this corner described 
[4-15-1 NMSA 1978] as being the intersection of a line 


drawn from north to south from Malpais and a line pass- 
ing east and west through the head of E] Ojo de Tularosa); 
thence northeasterly on said line to its intersection with 
the range line between ranges 6 and 7 east; thence south 
[description from 4-19-1 NMSA 1978] on said range line 
to the third standard parallel south; thence west on said 
standard parallel to the northeast corner of township 16 
south of range 5 east; thence south on the range line be- 
tween ranges 5 and 6 east to the New Mexico-Texas state 
line. The southern boundary of the county is the southern 
boundary of the state, being, from east to west, the state of 
Texas, the center line of the Rio Grande as of September 9, 
1850, and the Republic of Mexico. 

Section 1075, 1915 Code, derived from Laws 1854-1855, 

p. 20 (C.L. 1865, ch. 20; C.L. 1897, § 533), read: "All that 
part of the territory of New Mexico that was recently 
acquired by the Gadsden Treaty, and has been annexed 
to this territory by an act. of Congress, entitled, 'An act 
designating the southern limits of New Mexico, approved 
August 4th, 1854,' shall be and is hereby annexed to the 
county of Dona Ana, and the district court of said county 
shall have jurisdiction over the same, until other provi- 
sions be provided by law." 
‘'-The sections in this article were incorporated in article 
5, chapter 24 of the 1915 Code. Their inclusion therein 
did not constitute a reenactment, but they were compiled 
merely for convenience. See the 1915 Code, p. 1665. 

Cross references. — For addition of territory to 
county, see 4-7-3 NMSA 1978. ; 

For original boundaries of Socorro county, see 4-28-1 
NMSA 1978. 


4-7-2. [Dividing line between Socorro and Dona Ana counties. | 


The dividing line between the counties of Dona Ana and Socorro, in this territory, is hereby 
established as follows, to wit: commencing at a point on the Rio Grande one mile south of the 
dwelling house of Tomas Gonzales, and thence a little southwest to a point one-quarter of a mile 
to the south of the Ojito del Cuervo, a ranch of the said:'Tomas Gonzales; thence in a westerly 
direction to a point one mile west of the Ojo de Berrendo, and running in a northwesterly direc- 
tion to the ranches respectively known by the name of the Ojo del Berrendo, the Cienega de los 
Pasenos, Jaraloso, Eucisio, Cienega de los Apaches, Las Perchas and Ojo Caliente, to an equal line 
with that of the northern line of the county of Grant, so that all the ranches and ojos and ojitos 
above-mentioned be included in the county of Socorro, and the town and settlement of Hillsboro 
and Santa Barbara shall be included in the county of Dona Ana; and returning to the Rio Grande 
at the point of commencement, running thence in a straight line to the corner of the county of Lin- 
coln, a few miles north and west of the town of Tularosa, in the county of Dona Ana. 
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4-7-3 COUNTIES 4-8-1 


History: Laws 1880, ch. 42, § 1; C.L. 1884, § 287; ‘Cross references. — For original boundaries of Lin- 

C.L. 1897, § 542; Code 1915, § 1078; C.S, 1929, § 33-705; coln county, see 4-14-1 NMSA 1978. 

1941 Comp., § 15-702; 1953 Comp,, § 15-7-2. For change of boundary line between Lincoln and So- 
Compiler's notes. — The western portion: of this corro counties, see 4-14-2 NMSA 1978, 

boundary line has been changed by 4-27-1 NMSA 1978. For original boundaries of Socorro county, see 4-28-1 
The name "Hillsboro" was so spelled in the original act NMSA 1978. 


and in Comp. Laws 1884; but the 1897 Compilation, 1915 
Code and 1929 Compilation had it spelled "Hillsborough." 
See also 4-27-3 NMSA 1978, 


4-7-3. [Territory added to Dona Ana county. ] 


That all that portion of the territory included within township creel south of ranges ites 
and four west, according to the United States survey, shall hereafter be attached to, and constitute 
a part of the county of Dona Ana in said territory, and, until further provisions be made as to town- 
ship lines, shall be a part of that precinct in said county, in which the town of Colorado i is situated. 


History: Laws 1887, ch. 14, § 1; C.L. 1897, § 573; 
Code 1915, § 1076; C.S. 1929, § 38-703; 1941 Comp., 
§ 15-708; 1953 Comp., § 15-7-3. 


ARTICLE 8 
Eddy County 
Sec. . Sec. 
4-8-1. Original county boundaries. sane 4-8-3, Western boundary of Eddy county. 
4-8-2. Dividing line between Chaves and Eddy. 4-8-4. County seats... be 


4-8-1. [Original county boundaries.] 


That the counties of Chaves and Eddy are hereby created out of all that portion of Lincoln 
county, lying eastward of a line drawn through said county as follows, to wit: commencing at the 
northern boundary line of the county of Lincoln on the line between ranges nineteen: and twenty 
east; thence south on said line to the base line; thence south along the range line between ranges 
nineteen and twenty east to the first standard parallel south; thence east to the point where the 
range line between ranges:twenty and twenty-one east, south of said first standard parallel in- 
tersects said parallel; thence south on the line between said ranges twenty and twenty-one to the 
second standard parallel south; thence south to the southeast corner of township, eleven south of 
range twenty east; thence west to the line between ranges twenty and twenty-one south of the sec- 
ond standard parallel south; thence south to the third standard parallel south along the range line 
between ranges twenty and twenty-one to intersect the third standard parallel south; thence east 
along said parallel to where the line from the south side of same between ranges twenty-one and 
twenty-two intersects said parallel; thence-along said range line between ranges twenty-one and 
twenty-two to the fourth standard parallel south; thence west along said parallel to the point 
where the line between ranges twenty-one and twenty-two south of said parallel intersects paid 
parallel, and thence south on said line to the north boundary of the state of Texas. 


History: Laws 1889, ch. 87, § 1; C.L. 1897, § 579; south, thence east [description from 4-8-2 NMSA 1978] 
Code 1915, § 1064; C.S. 1929, § 33-301; 1941 Comp., to the northeast corner of township 16 south of range 31 
§ 15-301; 1953 Comp., § 15-8-1. ..,, east; thence south [description from 4-13-1 NMSA 1978] 

Compiler's notes. — This section was alsocompiledas — between ranges 31 and 32 east to the correction line be- 
4-3-1 NMSA 1978 as it relates to Chaves county. tween townships 20 and 21 south; thence east on said cor- 

The present western boundary of Eddy county is as de- rection line to the northeast corner of township 21 south 
scribed in 4-8-8 NMSA 1978. ; . of range 31 east; thence south between ranges 31 and 32 

The southern boundary is the state of Texas. east to the south boundary of the state of New Mexico. _ 

The northern and eastern boundaries may be described _ ‘' The sections in this article comprised article 5, chap- 
as follows: commencing at the closing corner of township © «; ter 24 of the 1915 Code. They were not reenacted by the 
16 south, between ranges 20 and 21 east, [description . inclusion therein, but were compiled for convenience, See 
from 4-8-3 NMSA 1978]; on the third standard parallel the 1915 Code, p. 1665. 
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Laws 1889, ch. 87, § 2 read: "All that part of Lincoln 
county on the west side of the line described in the preced- 
ing section [compiled as 4-3-1 and 4-8-1 NMSA 1978] shall 
be and remain in the county of Lincoln." 

Cross references. — For western boundaries of eaten 
see 4-8-3 NMSA 1978. 


For original boundaries of Lincoln county, see 4-14-1 
NMSA 1978. 

For changes in western boundary of Lincoln county, see 
4-14-2 NMSA 1978. 


4-8-2. [Dividing line between Chaves and Eddy.] 


All that part of the territory of Lincoln county east of said line and north of the ied standard nate 
lel south shall be and constitute the county of Chaves, and the remaining territory east of said line and 
south of said third standard parallel south, shall be and constitute the county of Eddy. 


History: Laws 1889, ch.'87, § 3;.C.L. 1897, § 581; 
Code 1915, § 1065; C.S,. 1929, § 33-302; 1941 Comp., 
§ 15-302; 1953 Comp., § 15-8-2, . 

Compiler's notes. — This section was also compiled as 


For present boundaries of Eddy county, see compiler's 
notes under 4-8-1 NMSA 1978, 

Cross references, — For original boundaries of Lin- - 
coln county, see 4-14-1 NMSA 1978, 

For changes in western boundary of Lincoln county, see 


4-3-2 NMSA 1978 as it relates to Chaves county. 
$28 | 4-14-2 NMSA 1978. 


4-8-3. [Western boundary of Eddy county.] 


That the western boundary line of the county of Eddy, in the territory of New Mexico, shall 
be and the same is hereby established as follows, to wit: commencing at the closing corner to 
township sixteen south, between ranges twenty and twenty-one east, on the third standard par- 
allel south of the New Mexico principal meridian; thence south between said ranges twenty and 
twenty-one east, to the fourth standard parallel south; thence west along said parallel to the point 
where the line between ranges twenty and twenty-one east, south of said parallel, intersects said 
parallel, and thence south, on the range line between ranges twenty and twenty-one east, to the 
south boundary line of the territory of New Mexico. 


History: Laws 1895, ch. 11, § 1; C.L. 1897, § 629; 
Code 1915, § 1067; C.S. 1929, § 83-304; 1941 ‘Comp: is 
§ 15-304; 1953 hapa +» § 15-8-3. 


4-8-4, [County seats.] 


Compiler's notes. — For present boundaries of Eddy 
county, see compiler's notes under 4-8-1 NMSA 1978. 


The county seat of the county of Chaves shall be in the town of Roswell in said county and the 
county seat of Eddy shall be in the town of Carlsbad in said county. 


History: Laws 1889, ch. 87, § 4; C.L. 1897, § 582; 
Code 1915,'§ 1068; C.S. 1929, § 33-305; 1941 Comp., 
§ 15-305; 1953 Comp., § 15-8-4, 

Compiler's notes. — Laws 1889, ch. 87, § 4, as en- 
acted, provided, in relation to Eddy county, that the 
county seat of Eddy county "shall be in the town of Eddy 
in said county" and provided for an election in 1890 at 


which some other place could be named as the county 
seat. The change to "the town of Carlsbad" first appeared 
in the 1915 Code. 

This section was also compiled as 4-3-4 NMSA 1978 as 
it relates to Chaves county. 

Cross references. — For removal of county seats, see 
N.M. Const., art. X, § 3 and 4-34-1 NMSA 1978 et seq. 


ARTICLE 9 
Grant County 


Sec. ideale Sec. 
4-9-1. Original county boundaries. 4-9-2. Boundary between Grant and Catron counties. 


4-9-1. [Original county boundaries.] 


All that portion of the territory of New Mexico embraced within the following boundaries, to wit: com- 
mencing at the corners of townships twenty and twenty-one south, range seven and eight west, which 
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said corners are about four miles northeasterly from Fort Cummings, in Dona Ana county; thence run- 
ning northerly in a direct line across the summit of the Sierra Mimbres to a point due west of Ojo del 
Muerto; thence west to the western boundary of the territory; thence south along said boundary to the 
southwest corner of the territory; thence following the southern boundary of the territory eastwardly 
to a point on said southern boundary due south of the place of beginning; thence north to the place of 


beginning, shall form and constitute a new county to be called Grant county. 


History: Laws 1867-1868, ch. 20, § 1; C.L. 1884, 
§ 291; C.L. 1897, § 546; Code 1915, § 1079; C.S. 1929, 
§ 33-801; 1941 Comp., § 15-801; 1953 Comp., § 15-9-1, 

Compiler's notes. — Grant county, as created by the 
above section, was formed out of the western part of Dona 
Ana county. The counties of Luna and Hidalgo were later 
created out of parts of Grant county. 

The present boundaries of Grant county may be de- 
scribed as follows: commencing at the southwest corner 
of township 19 south of range 7 west [described in 4- 
27-2 NMSA 1978]; thence west [description from 4-16-1 
NMSA 1978] on the township line between townships 
19 and 20 south to the northeast corner of township 20 
south of range 11 west; thence south on the range line be- 
tween ranges 10 and 11 west to the fourth standard par- 
allel south; thence west on said standard parallel to the 
northeast corner of township 21 south of range 14 west; 
thence south on the range line between ranges 13 and 14 
west to the fifth standard parallel south; thence east on 
said standard parallel to the northeast corner of town- 
ship 26 south of range 14 west; thence south on the range 
line between ranges 13 and 14 west to the southeast cor- 
ner of section 13 in township 28 south'of range 14 west; 
thence following the description given in 4-12-1 NMSA 
1978 to the New Mexico-Arizona boundary line. The west- 
ern boundary is the state line. The north boundary is that 


described in 4-9-2 NMSA 1978. The northeast boundary is 
that described in 4-27-2 NMSA 1978, 

This section was incorporated in article 6, chapter 24 of 
the 1915 Code. Its inclusion therein did not constitute a 
reenactment, for it was only compiled. for convenience. See 
the 1915 Code, p. 1665. 

Laws 1927, ch. 185, which attempted to abolish Catron 
county, and to divide its territory between Grant county and 
a new county to be called. Rio Grande county, the latter in- 
cluding all of Socorro county, was held to violate N.M. Const., 
art. IV, § 24, since its purpose was to change county lines in a 
special or local act, and not to create new counties, by State 
ex rel. Dow v. Graham, 33 N.M. 504, 270 P. 897 (1928). 

Section 1080, 1915 Code, derived from Laws 1880, ch. 43 
(C.L. 1897, § 549), contained an amendment to the above 
section which read: "The above section 1079 [4-9-1 NMSA 
1978] is hereby amended so as to read: commencing at the 
corners of townships 20 and 21 south, range 7 and 8 west, 
which said corners are about 4 miles northeasterly from 
Fort Cummings; ‘thence running due north to a point on 
the south line of Socorro county, and due south to Mexico: 
provided, that the town of Hillsborough and the country 
within a radius of 5 miles of said town shall be in an 
form a part of Dona Ana county." 

Cross references. — For Louriineion of Dona pie 
county, see 4-7-1 to 4-7-3 NMSA 1978. 


4-9-2. [Boundary between Grant and Catron counties. ] 


That the boundary line between the counties of Socorro [Catron] and Grant be, and the same is, 
hereby located, fixed and established as follows: beginning at a point upon the western boundary 
line of the state of New Mexico where said line is intersected by the line between townships 12 and 
13 south of the New Mexico principal base line and running thence eastwardly along the line be- 
tween said townships 12 and 13 south, to the point where the said line intersects the one hundred 
and eighth (108th) meridian west of Greenwich. 


History: Laws 1917, ch. 57, § 1; C.S. 1929, § 33-803; of establishing the boundary line to be establishment 


1941 Comp.,, § 15-802; 1953 Comp., § 15-9-2. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. Catron 
county was formed out of that portion of Socorro county 
which bounded on Grant county. 


thereof in accordance with the public land survey of the 
United States, 

Cross references. — For boundary between Sierra 
and Grant counties, see 4-27-2 NMSA 1978. 

For original boundaries of Socorro county, see 4-28-1 


Compiler's notes. — Laws 1917, ch. 57, contained NMSA 1978. 


a preamble which declared the most feasible method 


ARTICLE 10 
Guadalupe County 


Sec. Sec. 
4-10-1. County boundaries. 4-10-2. County seat. 


4-10-1. [County boundaries. | 


That out of that portion of the territory of New Mexico, which was formerly embraced within 
the exterior limits of Guadalupe county, except those portions of said Guadalupe county, out of 
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which the counties of Quay and Roosevelt were established and created, and out of a portion of the 
county of Valencia which lies immediately west of said Guadalupe county, there is hereby created 
and established the county of Guadalupe, which said county of Guadalupe is described as follows, 
as indicated by the United States survey, to wit: commencing at the southeast corner of township 
two north of range twenty-six east;'thence north along the range line between ranges twenty-six 
and twenty-seven east, to the northeast corner of township eleven north of range twenty-six east; 
thence west along the north line of township eleven north of range twenty-six east, projected, to 
the northwest corner of township eleven north of range sixteen east; thence south along the range 
line between ranges fifteen and sixteen east’ to the southwest corner of township two north of 
range sixteen east; thence east along the south line of township two north of range sixteen east, 
projected, to the southeast corner of township two, north of pane twenty-six east, to the point or 


place of beginning. 


' History: Laws 1908, ch. 69, §°2; 1905, ch. 20, § 1; 


Code’1915, § 1081; C.S. 1929, § 33-901; 1941 Comp., : 


§ 15-901; 1953 Comp., § 15-10-1. 

Compiler’ s notes. — The southeast boundary of Gua- 
dalupe county was changed in the creation of De Baca 
county. The present southeast boundary begins where 
the south line of township 2 north is intersected by the 
range line between ranges 19 and 20 east; thence north 
[description from’ 4-16-1 NMSA 1978] on said range line 


to the northeast corner of township 4 north of range 19>» 
east; thence east on the township line between townships: 


4 and 5 east to the southeast corner of township 5 north 
of range 23 east; thence north on the range line between 
ranges 23 and 24 east to the northeast corner of township 
5 north of range 23 east; thence east.on the township line 
between townships 5 and 6 north to the southeast corner 
of township 6 north of range 24 east; thence north‘on the 
range line between ranges 24 and 25 east to the northeast 
corner of township 6 north of range 24 east; thence east on 
the township line between townships 6 and 7 east to the 
southeast corner of township 7 north of range 26 east; and 
thence north on the range line between ranges 26 and 27 
east as provided in this section. 

Guadalupe county was originally created out of a por- 
tion of San Miguel county by Laws 1891, ch, 88, § 1 which 
read: "All that portion of land of the county of San Miguel, 
and territory of New Mexico, included within the boundar- 
ies hereinafter described shall form and constitute a new 
county, which county shall be known as the county of Gua- 
dalupe, in the territory of New Mexico, to wit: commencing 
at the southeast corner of township number 2 north, of 
range number 37 east, on the line between the territory 


4-10-2. [County seat.] 


of New Mexico and the state of Texas, and running north 
on the line between New Mexico and Texas, to the north- 


_ east corner of township number 11 north, of range 37 east, 


thence westerly between townships 11 and 12 north, to 
the northwest corner of township number 11 north of 
range 16 east; thence south between ranges 15 and 16 
east, to the southeast corner of township 9 north, of range 
15 east; thence east between townships 8 and 9 north, to 


‘the northeast corner of township number 8 north, of range 


18 east; thence south on line between ranges 18 and 19 
east, to the southeast corner of township number 5 north, 
of range 18 east; thence west to the northeast corner of 
township number 4 north, of range 18 east; thence south 
between ranges 18 and 19 east, to the northeast corner of 
township number 1 north, of range 18 east; thence east- 
erly between ranges 1 and 2 north to the southeast corner 
of township number 2 north, of range 37 east and place of 
beginning. 

"For more particular description to the boundaries of 
said county of Guadalupe, reference is made to the map 
herewith annexed, which shall constitute part of this act." 

The sections in this article were incorporated in article 
7, chapter, 24 of the 1915 Code. Their inclusion therein 
did not constitute a reenactment, for they were compiled 
merely for convenience. See the 1915 Code, p. 1665. 

Cross references. — For boundaries of Quay county, 
see 4-20-1 NMSA 1978. 

For boundaries of Roosevelt county, see 4-22-1 and 4- 
22-2 NMSA 1978. 

For original boundaries of Valencia amet see 4-32-1 
NMSA 1978. 


That the county seat of the county of Guadalupe shall be and hereby is established at the town 


of Santa Rosa in said county. 


History: Laws 1903, ch. 69, § 3; 1905, ch. 20, § 1; 
Code 1915, § 1082; C.S. 1929, § 33-902; 1941 Comp., 
§ 15-902; 1953 Comp., § 15-10-2. 


Cross references. — For removal of county seats, see 
N.M. Const., art. X, § 3 and 4-34-1 NMSA 1978 et seq. 


ARTICLE 11 


Harding County 


Sec. 
4-11-1.~ County boundaries. 
4-11-2, County seat; buildings. 


Sec. 
4-11-38. Bonds for courthouse and jail. 
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4-11-1. [County boundaries.] 


That the county of Harding is hereby created outiof that portion of the state of New Mexico lying 
and being situate within the following metes and bounds, to wit: 

beginning at a point on the present west boundary of the county of Union, the same being the 
township corner of townships 22 and 23 north, ranges 27 and 28 east, thence north 2 [3] miles 
along the range line between ranges 27 and 28 east to the section corner, and point where the pres- 
ent north boundary of Mora county intersects the present west boundary of Union county; thence 
west along the present north boundary of Mora county to a point where said north boundary inter- 
sects the center of the main channel of Red river; thence southerly meandering the center of the 
main channel of said Red river to a point where the said center of the main channel of Red river 
intersects the present south boundary of the county of Mora; thence east along the present south 
boundary of the county of Mora to a point where said line intersects the present west boundary of 
the county of Union; thence southerly and southeasterly along the present west boundary of Union 
county and along the northeast boundary of the Pablo Montoya grant to a point where'said eastern 
boundary intersects the north line of the Baca location no. 2; thence east along the north line of the 
Baca location no. 2 to the northeast corner of said Baca location no. 2; thence south along the east, 
line of the Baca location no. 2 to a point where said line intersects the township line between town- 
ships 13 and 14 north being the third standard parallel north [sic]; thence east along said third 
standard parallel north [township line] to a point where the same intersects the northwesterly 
boundary line of the right-of-way of the Rock Island railroad; thence northeasterly along the said 
north line of said right-of-way to a point where said line intersects the range line between ranges 
33 and 34 east; thence north along the range line between ranges 33 and 34 east to a point where 
said range line intersects the township line between townships 21 and 22 north; thence west along 
the township line between [townships] 21 and 22 north to its intersection with range line between 
ranges 29 and 30 east; thence north along the range line between 29 and 30 east to the intersec- 
tion of said range line with the township line between townships 22 and 23 north; thence west to 
the intersection of the same with the range line between ranges 27 and 28 east and the point of 
beginning. 


History: Laws 1921, ch. 48, § 1; C.S. 1929, § 33-1001; 

1941 Comp,, § 15-1001; 1953 Comp., § 15-11-1. 
‘Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — Since 1941 changes have been 
made between Harding and Quay counties and Hard- 
ing and San Miguel counties. Legal descriptions of the 
changes are available in district court files of the respec- 
tive counties. 

Harding county was created out of Mora and Union 
counties. The northeast boundary of Mora county [south- 
east boundary of Colfax county] follows the center of 
township 23 north [4-4-2 NMSA 1978]. The line from the 
corner common to townships 22 and 23 north and ranges 
27 and 28 east must, therefore, extend north 3 rather than 
2 miles to intersect this line. This correction was indicated 
by the compiler of the 1941 Code by inserting in brackets 
the correct number. There are 2 east-west adjustments in 
the range line between ranges 33 and 34 east along the 
east side of the county which are not described in this sec- 
tion. These occur on the fourth and fifth standard paral- 
lels north, the amounts of displacement in each case being 


4-11-2. [County seat; buildings. ] 


small. The township line between townships 13 and 14 
north is not the third standard parallel north. This correc- 
tion was also indicated by the compiler of the 1941 Code 
by placing the incorrect portion in parentheses and by in- 
serting in brackets the words "township line" necessary 
for a correct reading of the section. 

Cross references. — For boundaries of Mora county, 
see 4-18-1 to 4-18-38 NMSA 1978. : 

For boundaries of Quay county, see 4-20-1 NMSA 1978. 

For boundaries of San Miguel county, see 4-25-1 NMSA 
1978. 

For boundaries of Union county, see 4-81-1 NMSA 1978. 


ANNOTATIONS 


Legislative intention. — It was the intention of the 
legislature that Harding county was to function from 
June 20, 1921, that it was authorized to make special tax 
levies, and to anticipate their collection by issuing certifi- 
cates of indebtedness not to exceed $30,000, payable in 
five years and that-the proceeds of the levies were to be 
used exclusively to pay such indebtedness. State v. South- 
ern Pac. Co., 1929-NMSC-027, 34 N.M. 306, 281 P. 29. 


The county seat of the county of Harding is hereby established at the town of Mosquero and the 
board of county commissioners of said county after their appointment as provided in this act shall 
select and designate a plat of the ground within said town as the place upon which shall be built 
the courthouse and public buildings of said county of Harding. 
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History: Laws 1921, ch. 48, § 2; C.S. 1929, § 33-1002; 
1941 Comp., § 15-1002; 1953 Comp. - § 15-11-2. 

Compiler's notes. — Laws 1921, ch. 48, 8§ 3 to 13 
contained temporary provisions relating to the officers, 
indebtedness and finances of the new county. 


Cross references. — For removal of county seats, see 
N.M,.Const., art. X, § 3 and 4-34-1 NMSA 1978 et seq, 


4-11-3. [Bonds for courthouse and jail.] 


The county of Harding may issue bonds for courthouse and jail purposes to an amount not ex- 
ceeding twenty-five thousand ($25,000) dollars, which bonds shall be issued in the manner as pro- 
vided by the constitution and the laws of the state of New Mexico, payable absolutely thirty years 
from their date, and, at the option of the county, sada years from their date. 


History: Laws 1921, ch: 48, § 18; C.S. 1929, § 33- 
1018; 1941 Comp., § 15-1004; 1953 Comp., § 15-11-4. 

Compiler's notes. — Laws 1921, ch. 48, §§ 19 and 20 
provided for the creation of a county high school. Such 
provision was held unconstitutional in State ex rel. Bd. of 
Educ. v. Saint, 28 N.M. 165, 210 P. 573 (1922). 

Cross references, — For bonds for courthouses, jails, 
bridges, hospitals and libraries, see 4-49-1 NMSA 1978 et 
seq. 

For state, county and minieioal indebtedness, see N.M. 
Const., art. IX, § 1 et seq. 


ANNOTATIONS 


Constitutionality. — This section is not a violation of 
N.M. Const., art. IV, § 24, prohibiting special legislation. 
Martinez v. Gallegos, 1922-NMSC- 058, 28 N.M. 170, 210 
P. 575. 

Issuance of bonds without election. — This section 
authorizes the county created to issue bonds for court- 
house and jail purposes without submission to a vote of 


the people as required by N.M. Const., art. IX, §-10. Marti- 
nez v. Gallegos, 1922-NMSC-053, 28 N. M. 170, 210 P. 575. 

Parties bound by judgment in suit relating to 
bonds. — Where suit was brought to determine rights un- 
der this section by a qualified citizen in behalf of himself 
and others similarly situated, all such other citizens were 
parties by representation and were bound by the judg- 
ment as to matters litigated or which might have been lit- 
igated, the same as actual parties to the record, regardless 
of whether they had actual notice of the pendency of the 
suit, Floersheim v. Board of Comm'rs, 1922-NMSC-070, 28 
N.M, 3380, 212 P, 451, 

Action to enjoin issuance of bonds barred by for- 
mer adjudication. — Where the allegations of a com- 
plaint to enjoin the issue of certain bonds did not state a 
new or different cause of action from those pleaded-in a 
former adjudication of the same, matter, in which all in- 
terested parties were joined by representation, the suit 
was barred by former adjudication. Floersheim v. Board of 
Comm'rs, 1922-NMSC-070, 28 N.M. 330, 212 P. 451. 


ARTICLE 12 
Hidalgo County 


Sec. 
4-12-1. County boundaries. 


4-12-1. [County boundaries. | 


Sec. 
4-12-2. County seat; buildings. 


That the county of Hidalgo is hereby created out of that portion of the state of New Mexico, lying 
and situate within the following boundaries: 

beginning at the northeast (NE) corner of section 24 in township 28 south of range 14 west of 
the New Mexico principal meridian, and running thence westwardly along the northerly boundary 
lines of sections 24, 23, 22, 21, 20 and 19 of said township 28 south.of range 14 west, and along 
the northerly boundary lines of sections 24, 23, 22,21, 20 and 19 of township 28 'south of range 15 
west, and along the northerly boundary lines of sections 24, 23, 22,21, 20 and 19 of township 28 
south of range 16 west to the southwest (SW) corner of section 18 of township 28 south of range 16 
west; thence northwardly upon the line between ranges 16 west and 17 west to the fifth standard 
parallel south and thence along the said fifth standard parallel south to the point where the line 
between ranges 16 and 17 west, north of said fifth standard parallel south intersects the same 
and thence northwardly along said line between ranges 16 west and 17 west to the northeast (NE) 
corner of township 21 south of range 17 west; thence westwardly along the line between townships 
20 south and 21 south to the southwest (SW) corner of township 20 south of range 17. west, thence 
northwardly along the line between ranges 17 west and 18 west to the northeast (NE) corner 
of township 20 south of range 18 west; thence westwardly along the line between townships 19 
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south and 20 south to the southwest (SW) corner of township 19 south of range 19 west; thence 
northwardly along the line between ranges 19 west and 20 west to the northeast (NE) corner 
of township 18 south of range 20 west; thence westwardly along the line between townships 17 
south and 18 south to the point where the same intersects the boundary line between the states of 
New Mexico and Arizona; thence southwardly along said boundary line between the states of New 
Mexico and Arizona to the point where the same intersects the boundary line between the United 
States of America and the Republic of Mexico; thence eastwardly along said boundary line be- 
tween the United States of America and the Republic of Mexico to the point where the same turns 
northwardly in township 34 south of range 14, west of the New Mexico principal meridian; thence 
northwardly along said boundary line between the United States of America and the Republic of 
Mexico to the point where the same turns eastwardly in township 29 south of range 14 [13] west of 
the New Mexico principal meridian; thence [west] upon a straight line to the southwest (SW) cor- 
ner of the county of Luna, and thence northwardly along the westerly boundary line of said rel 
of Luna to the point of ce Sega ae 


History: Laws. 1919, ch. 11, § 1; C.S. 1929, § 33-1101; Compiler's notes. — Hidalgo county was created out 


1941 Comp., § 15-1101; 1953 Comp., § 15-12-1. of the southern portion of Grant county. 
Bracketed material. — The bracketed material was Cross references. — For original boundaries of rare 
inserted by the compiler and is not part of the law. ; county, see 4-9-1 NMSA 1978, 


For boundaries of Luna county, see 4-16-1 NMSA 1978, 


4-12-2. [County seat; buildings. | 


The county seat of the said county of Hidalgo shall be established at the village of Lordsburg in 

said county and the board. of county commissioners of said county shall select and designate suit- 
able and convenient places in said village for the sites for the erection of the courthouse, jail and 
other public buildings of said county. 


History: Laws 1919, ch. 11, § 2; C.S, 1929, § 33-1102; Cross references. — For removal of county seats, see 
1941 Comp., § 15-1102; 1953 Comp.,, § 15-12-2. N.M. Const., art. X, § 3 and 4-34-1 NMSA 1978 et seq. 
Compiler's notes, — Laws 1919, ch. 11, §§ 3 to 14 con- 1-3 
tained temporary provisions relating to officers, indebted- 
ness and finances of the new county. 


ARTICLE 13 
Lea County 
Sec, Sec. 
4-13-1, County boundaries. 4-13-3. Courthouse and jail bonds. 


4-13-2. County seat; buildings. 


4-13-1. [County boundaries. ] 


That the county of Lea is hereby created out of that portion of the state-of New Mexico lying and 
being situate within the following metes and bounds, as indicated by the United States survey, 
viz.: at the southeast corner of the state of New Mexico, thence north on the line between the state 
of New Mexico and the state of Texas, in [to] the northeast corner of township nine (9) south’ of 
range thirty-eight (38) east; thence west on the line between townships eight (8) and nine (9) south 
to the northwest corner of township ‘nine (9) south of range thirty-two (32) east; thence south 
between ranges thirty-one (31) and thirty-two (32) east of [to] the correction line between town- 
ships ten (10) and eleven (11) south; thence west on said correction line to the northwest corner of 
township eleven (11) south of range thirty-two (32) east; thence south, between ranges thirty-one 
[31] and thirty-two.(32) east, to the correction line between townships fifteen (15) and sixteen (16) 
south; thence west, on said correction line to the northwest corner of township sixteen (16) south of 
range thirty-two [32] east; thence south, between ranges thirty-one (81) and thirty-two (32) east to 
the correction line between townships twenty (20) and twenty-one (21) south; thence east on said 
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4-13-2 LINCOLN COUNTY 4-14-] 


correction line to the northwest corner of township twenty-one (21) south of range thirty-two (32) 
east; thence south between ranges thirty-one [31] and thirty-two (32) east to the south boundary of 
the state of New Mexico; thence east, on said south boundary to the point of beginning. 


History: Laws 1917, ch. 23, §.1; C.S. 1929, § 33-1201; 
1941 Comp., § 15-1201; 1953 Comp., § 15-13-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes, — Lea county was created from the 
eastern portions of Chaves and Eddy counties. © 

Cross references. — For boundaries of Chaves county, 
see 4-3-1 to 4-3-3 NMSA 1978. 


ANNOTATIONS 


Title to lands falling in newly created yin = Pees 
Where an existing county out of which a new county was 
carved held tax sale certificates constituting complete le- 
gal title to lands falling in new county, title did not pass to 
the new county, Anderson v. Clardy, 1931-NMSC-028, 35 
N.M. 440, 1 P.2d 120. 


». For boundaries of Eddy county, see 4-8-1 to 4-8-3 NMSA 
1978. 


4-13-2. [County seat; buildings. ] 


The county seat of the said county of Lea shall be established at the town of Lovington, in said 
county; and the board of county commissioners of said county, to be appointed as hereinafter pro- 
vided, shall select and designate the plat of ground known as the public square in said town, being 
described on the recorded plat of said town of Lovington as block ten (10) thereof, as the place in 
said town upon which shall be built the courthouse and public buildings of the said county of Lea. 


Cross references. — For removal of county seats, see 
N.M. Const., art. X, § 3 and 4-34-1 NMSA 1978 et seq. 


History: Laws 1917, ch. 23, § 2; C.S. 1929, § 33-1202; 

1941 Comp., § 15-1202; 1953 Comp., § 15-13-2. 

Compiler's notes. — Laws 1917, ch. 23, 8§ 3 to 13 
contained temporary provisions relating to the officers, 
indebtedness and finances of the new county. 


4-13-3. [Courthouse and jail bonds.] 


The county of Lea may issue bonds for courthouse and jail purposes to an amount not exceeding 
thirty thousand dollars [($30,000)], which bonds shall be issued in the manner as provided by the 
constitution of New Mexico, payable absolutely thirty years from their date and at the option of 


said county, twenty years from their date. 


History: Laws 1917, ch. 23, § 17; C.S. 1929, § 33- 
1217; 1941 Comp., § 15-1204; 1953 Comp., § 15-13-4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes, — This section may be inoperative. 
See State ex rel, Perea v. Bd. of Comm'rs, 25 N.M. 338, 182 
P, 865 (1919), which held that a similar provision apply- 
ing to De Baca county was inoperative because it provided 


that the bonds might be issued in accordance with the 
constitution, but did not state that they could be issued in 
accordance with the laws of the state. 

Cross references. — For bonds for courthouses, jails, 
bridges, hospitals and libraries, see 4-49-1 NMSA 1978 et 
seq. 

For state, county and municipal indebbsdrtess: see N.M. 
Const., art. IX, § 1 et seq. 


ARTICLE 14 
Lincoln County 


Sec. | . See. 
4-14-1. Original county. acti 4-14-2, Changes in western boundary. 
4-14-1. [Original county boundaries.] 


All that part of the county of Socorro situated to the odie atl of a direct line drawn from north 
to south, from Malpais, and to be the western line of the new county, is hereby constituted and es- 
tablished, a new county which shall have the name of, and be called the county of Lincoln; the line 
of the north of said county shall be the dividing line of the county of Valencia; from thence drawing 
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a line eastward without interfering with the boundaries of the county of San Miguel; and on the 
south a line passing east and west. through the head of El Ojo de Tularosa; and this shall be the 
fixed boundary between the counties of Dona Ana:and Lincoln. ; 


History: Laws 1868-1869, ch. 8, § 1; C.L. 1884, § 303; 4-19-1 NMSA 1978] on the range line between ranges 
C.L. 1897, § 550; Code 1915, § 1083; C.S, 1929, § 33- 16 and 17-east to the township line between townships 
1301; 1941 Comp., § 15-1301; 1953 Comp., § 15-14-1. 11 and 12 south; thence west on said township line to 

Compiler's notes. — Lincoln county was originally the southwest corner of township 11 south of range 13 
created out of the eastern portion of Socorro county. An east; thence north on the range line between ranges 
addition was made to it by taking the eastern part of 12 and 13 east to the second standard parallel south; 
Dona Ana county by Laws 1878, ch. 34 (C.L. 1897, § 538; thence west. on said standard parallel to the southwest 
Code 1915, § 1077), which read: "The dividing line be- corner of township 10 south of range 6 east; thence 
tween the counties of Dona Ana and Lincoln shall be as north [description from 4-14-2 NMSA 1978] on the 
follows, to wit: following the line which separates said range line between ranges 5 and 6 east to the northwest 
counties from east to west, as now established by law, corner of township 8 south of range 6 east; thence east 
up to the intersection of parallel 28 degrees 30 minutes on the township line between townships 7 and 8 south 
west of Washington; thence following said parallel of 28 to the northeast corner of township 8 south of range 8 
degrees 80 minutes southwardly to the intersection of east; thence north [description from 4-14-1 NMSA 1978, 
the line which separates said county of Dona Ana and redefined indirectly in 4-14-2 NMSA 1978] on the range 
the state of Texas, and all that part of the territory to line between ranges 8 and 9 east to the first standard 
the east of said parallel 28 degrees 30 minutes heretofore parallel south; thence east [description from 4-14-2 
pertaining to said county of Dona Ana, be and the same NMSA 1978] on said standard parallel to the southwest 
hereby is annexed to and shall form a part of the county corner of section 32 in township 5 south of range 10 
of Lincoln." east; thence north on the section line to the northwest 

The area of Lincoln county has since been greatly re- corner of.section 5 in township 1 south of range 10 east, 
duced by the creation of new counties. on the New Mexico base line; thence east [description 

The present boundaries may be described as follows: from 4-30-1 NMSA 1978] on the base line to the range 
commencing at the northeast corner of township 1 north line between ranges 15 and 16 east; thence north on 
of range 19 east; thence south [description from 4-3-1 said range line to the northwest corner of township 1 
NMSA 1978] on the range line between ranges 19 and north of range 16 east; thence east [description from 4- 
20 east to the base line; thence south on the range line 10-1 NMSA 1978] on the township line between town- 
between ranges 19 and 20 east to the first standard par- ships 1 and 2 north to the point of beginning. 
allel south; thence east on said standard parallel to the The sections of this article were incorporated in article 
northeast corner of township 6 south of range 20 east; 8, chapter 24 of the 1915 Code. They were not reenacted 
thence south on the range line between ranges 20 and by their inclusion therein, but were compiled merely for 
21 east to the second standard parallel south; thence convenience, See the 1915 Code, p. 1665. 
south on said range line to the southeast corner of Cross references..— For boundaries of Dona’ Ana 
township 11 south of range 20 east; thence west on the county, see 4-7-1 to 4-7-3 NMSA 1978. 
township line between townships 11 and 12 south to the For boundaries of San Miguel county, see 4-25-1 NMSA 
northeast corner of township 12 south of range 20 east; 1978. 
thence south on the range line between ranges 20 and For original boundaries of Socorro county, see 4-28-1 
21 east to the southeast corner of township 13 south NMSA 1978. 
of range 20 east; thence west [description from 4-3-3 For original boundaries of Valencia se see 4- See 1 
NMSA 1978] on the township line between townships NMSA 1978. 


13 and 14 south to the southwest corner of township 13 
south of range 17 east; thence north [description from 


4-14-2. [Changes in western boundary. | 


That townships eight (8), nine (9) and ten (10) south of the base line in ranges six (6), seven (7) 
and eight (8) east of the New Mexico principal meridian be and the same are hereby attached to 
and shall hereafter constitute a part of Lincoln county: provided, that the line between Socorro 
and Lincoln counties shall be changed so as to run as follows: 

beginning at a point where the present westerly county line between Socorro and Lincoln coun- 
ties intersects the first standard parallel south, thence running east along said first standard 
parallel to the southeast corner of section thirty-one (31) in township five (5) south of range ten 
(10) east; thence north along the section line to the base line, and the same shall constitute the line 
between said Socorro and Lincoln counties north of said first standard parallel. 


History: Laws 1909, ch. 112, § 1; Code 1915, § 1084; ANNOTATIONS 


C.S. 1929, § 33-1302; 1941. Comp., § 15-1302; 1953 ert i 

Comp., § 15-14-2, Disposition of money received by county from 
Cross references, — For original boundaries of Lin- bonds of another county. — Money received by a county 

coln county, see 4-14-1 NMSA 1978. from bonds of another county must go into the county gen- 
For original boundaries of Socorro county, see 4-28-1 eral fund, under the control of the board of county com- 

NMSA 1978. missioners. The former act (Laws 1909, ch. 78), requiring 


that such funds should be used to pay outstanding bonds 
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4-15-1 LOS ALAMOS COUNTY 4-15-1 


of the county, has been annulled by congress. 1912-13 pa 
Att'y Gen. No. 12-885. 


“ARTICLE 15 
Los Alamos County 
Sec. > . Sec. 
4-15-1. Los Alamos ple foundaiies 4-15-2. Designation of county seat. 


4-15-1. [Los Alamos county; boundaries. ] 


That the county of Los Alamos is hereby created out of those portions of Sandoval and Santa Fe 
counties lying and situate within the following boundaries, to wit: 

beginning at NE corner of the SE 1/4 of section 13, township 20 north, range 6 east of the New 
Mexico principal meridian, which point is on the county line between Sandoval county and Santa 
Fe county, state of New Mexico; thence in a westerly direction along the northern boundary of the 
S 1/2 of said section 13 to the northwest corner of the SW 1/4 of said section 13; thence in a north- 
erly direction along the eastern boundary of section 14 to the northeast corner thereof; thence in 
a westerly direction along the northern boundaries of sections 14 and 15 to the northeast corner 
of section 16; thence in a southerly direction along the eastern boundary of said section 16 to the 
southeast corner thereof; thence in a westerly direction along the southern boundary of said sec- 
tion 16 to the southwest corner thereof; thence in a southerly direction along the eastern boundary 
line of section 20 to the NE corner of the SE 1/4 of said section 20; thence in a westerly direction 
along the north boundary of the S 1/2 of said section 20 to the northwest corner of the SW 1/4 of 
said section 20; thence in a westerly direction along the north boundary of the S 1/2 of section 19 to 
the northwest corner of the SW 1/4 of said section 19, all in township 20 north, range 6 east; thence 
in a westerly direction along the north boundary of the S 1/2 of section 24, to the northwest corner 
of the SW 1/4 of said section; thence in a westerly direction along the north boundary of the S 1/2 of 
section 23 to the northwest corner of the SW 1/4 of said section 23; thence in a northerly direction 
along the eastern boundary of section 22 to the northeast corner thereof; thence in a westerly direc- 
. tion along the northern boundary. of said section 22 to a point on the eastern boundary of the Baca 
location numbered 1, which point is the southwest corner of the Santa Clara Indian reservation; 
all in township 20 north, range 5 east; thence in a southerly direction along the eastern boundary 
of the Baca location numbered 1, a distance of approximately 9.1 miles, to the southeast corner of 
the Baca location numbered 1; thence in a westerly direction approximately 1.3 miles along the 
southern boundary of the Baca location numbered:1, to the intersection of said boundary with the 
initial station of the Sawyer Mesa special survey, a survey of a portion of unsubdivided township 
18 north, range 5 east, which point is the northwest corner of the Sawyer Mesa tract; thence in a 
southeasterly direction, along the southwest boundary of the Sawyer Mesa tract, a distance of 5.34 
miles, to the intersection of the south boundary of the Sawyer Mesa tract: with the west bound- 
ary of the Bandelier national monument, which point is the southeast corner of the Sawyer Mesa 
tract; thence in a general northerly direction approximately 0.8 miles along this boundary to the 
south boundary of the Ramon Vigil grant, which point is the northwest corner of the Bandelier 
national monument; thence in a general southeasterly direction for approximately 8.0 miles, along 
the boundary between the Ramon Vigil grant and the Bandelier national monument; to the inter- 
section of said south boundary of the Ramon Vigil grant with the south end of the east boundary 
of said grant, which point is the southeast corner of the Ramon Vigil grant and is on the west bank 
of the Rio Grande river; thence in a general northeasterly direction approximately 7.8 miles along 
the east boundary of the Ramon Vigil grant, which boundary is parallel to the west bank of the 
Rio Grande river, to the southeast corner of the tract within the Ramon Vigil grant’identified as 
Tract A in the general land office survey for group no. 406, dated August 15, 1938, and titled plat 
Ramon Vigil grant, New Mexico, said tract commonly being known as "Sacred Area" or "Indian 
Sacred Grounds"; thence in a general northwesterly direction approximately 7.7 miles along the 
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southern boundary of said Tract A, to a point on the northern boundary of the Ramon Vigil grant, 
which point is at the northwest corner of the so-called "Sacred Area"; thence in an easterly direc- 
tion approximately 1.9 miles along the northern boundary of the Ramon Vigil grant to a point on 
the Sandoval and Santa Fe county line, which point is the southeast corner of fractional section 25, 
township 19 north, range 6 east, and the southwest corner of a detached portion of the Bandelier 
national monument; thence northerly along the east side of said township to the northeast corner 
of section 1 of said township; thence northerly along the east side of township 20 north, range 6 
east to the northeast corner of the SE 1/4 of section 13 of said township, the point of beginning. 


History: 1941 Comp., § 15-1351, enacted by Laws For boundaries of Santa Fe county, see 4-26-1 and 4-26-2 
1949, ch. 184, § 1; 1958 Comp.,, § 15-15-1. NMSA 1978. 
Cross references. — For boundaries of Sandoval 


county, see 4-23-1 NMSA 1978. 


4-15-2. [Designation of county seat.]| 


That the county seat of said Los Alamos county shall be established at the con aTHy, of Los 
Alamos therein. 


History: 1941 Comp., § 15-1352, enacted by Laws. Cross references. — For removal of county seats, see 
1949, ch. 134, § 2; 1953 Comp., § 15-15-2. ; N.M. Const., art. X, § 3 and 4-34-1 NMSA 1978 et seq. 
Luna County 
Sec. Sec. 
4-16-1. County boundaries. 4-16-2. County seat. 


4-16-1. [County boundaries. ] 


That a county, which shall be known as Luna county, is hereby created out of that. portion of the 
territory of New Mexico included within the following boundaries,.as indicated by United States sur- 
vey, to wit: commencing at the northwest corner of township twenty-one south, range thirteen west 
of the New Mexico principal base and meridian; thence east along the north boundary line of town- 
ship twenty-one south, to the southwest corner of township twenty south, range ten west; thence 
north along the west boundary line of range ten west to the northwest corner of township twenty 
south, range ten west; thence east along the north boundary line of township twenty south, to the 
northeast corner of township twenty south, range five west; thence south along the east boundary 
line of range five west to the international boundary line of the United States and the Republic of 
Mexico; thence west along said international boundary line, to the range line between ranges thir- 
teen and fourteen west; thence north on said range line between ranges thirteen and fourteen west, 
to the northwest corner of township twenty-one south, range thirteen west, the place of beginning. 


History: Laws 1901, ch. 38, § 1; Code:1915, § 1085; 'C.S. The sections of this article were incorporated in article 


1929, § 33-1401; 1941 Comp., § 15-1401; 1953 Comp,, § 15- 9, chapter 24:of the 1915 Code. They were not reenacted 

16-1, by their inclusion therein, but were compiled merely for 
Compiler's notes. — Luna county was formed from convenience. See the 1915 Code, p. 1665. 

parts of Grant and Dona Ana counties. There are two appre- ° Cross references. — For boundaries of Dona’ Ana 

ciable east-west adjustments on the west boundary of Luna county, see 4-7-1 to 4-7-3 NMSA 1978. 

county which are not detailed in this description. These oc- For boundaries of Grant county, see 4-9-1 and Ee 9- 2 


cur on the 5th and 6th standard correction lines south. NMSA 1978. 


4-16-2. [County seat.] 


That the county seat of said county of Luna shall be established at the town of Deming i in said 
county. 
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History: Laws 1901, ch. 38, § 2; Code 1915, § 1086; C.S. Cross references. — For removal of county seats, see 
1929, § 33-1402; 1941 Comp., § 15-1402; 1953 Comp., § 15- N.M. Const., art. X, § 3 and 4-34-1 NMSA 1978 et seq. 
16-2, ; 


ARTICLE 17 
McKinley County 
Sec. ) Sec. 
4-17-1. County boundaries. 4-17-2. County seat. 


4-17-1. [County boundaries. | 


The present boundaries of McKinley county, as established by Chapter 19 of the Session Laws 
of 1899, are hereby enlarged and extended by adding thereto the following territory from the 
counties of Bernalillo and Valencia, viz.: beginning at the point where the second standard paral- 
lel north intersects the boundary line between the territories of Arizona and New Mexico; thence 
north on said line to the point where the fifth standard parallel north, if projected westward across 
the Navajo Indian reservation, would intersect the boundary line between New Mexico and Ari- 
zona; thence east along the line of said fifth standard parallel north, to the northeast corner of 
township number twenty north, range number five west of the New Mexico principal meridian; 
thence south along the line between ranges numbers four and five west of the New Mexico princi- 
pal meridian, to the point where it intersects the third standard parallel north; thence west along 
said third standard parallel north, to the southeast corner of township number thirteen north, 
range number eight west of the New Mexico principal meridian; thence north along the line be- 
tween ranges numbers seven and eight west of the New Mexico principal meridian, to the corner 
of sections thirteen, eighteen, nineteen and twenty-four, township number thirteen north, ranges 
numbers seven and eight west of the New Mexico principal meridian; thence west along the line 
between sections thirteen and twenty-four, fourteen and twenty-three, fifteen and twenty-two, six- 
teen and twenty-one, seventeen and twenty and eighteen and nineteen, township number thirteen 
north, range number eight west, to the point where it intersects the first guide meridian west; 
thence south along the line of said first guide meridian west, to the point where it intersects the 
third standard parallel north; thence west on said third standard parallel north, to the northeast 
corner of township twelve north, range sixteen west of the New Mexico principal meridian; thence 
south along the line between ranges fifteen and sixteen west, to the point where it intersects the 
second standard parallel north; thence west along said second standard parallel north, to the point 
of beginning. ; 


History: Laws 1901, ch. 39, § 1; Code 1915, § 1089; "Thence north along the said boundary line between the 
C.S. 1929, § 33-1503; 1941 Comp., § 15-1501; 1953 territories of New Mexico and Arizona to the point of be- 
Comp., § 15-17-1. ginning. 

Compiler's notes. — McKinley county was originally "All the territory contained south of the south township 
created out of the western portion of Bernalillo county. line of township 14 north, ranges 9 W,, etc., to the west 
The original boundaries, as created by Laws 1899, ch. 19, boundary line of the territory of New Mexico is hereby 
§ 1, were as follows: "There is created out of a part of the declared to be within and be a portion of the county of 
county of Bernalillo in the territory of New Mexico, a new Valencia." 
county to be known and called McKinley county which The sections of this article were incorporated in article 
shall embrace all that portion of the county of Bernalillo 10, chapter 24 of the 1915.Code. They were not reenacted 
lying within the following boundaries, viz: on the north by their inclusion therein, but were compiled merely for 
the south boundary line of the county of San Juan; on the convenience. See the 1915 Code, p. 1665. 
east commencing at a point where the said south bound- Cross references. — For boundaries of Bernalillo 
ary line of the county of San Juan intersects the range county, see 4-1-1 and 4-1-2 NMSA 1978. 
line between ranges 8 and 9 west of the New Mexico prin- For original boundaries of Valencia county, see 4-32-1 
cipal meridian. NMSA 1978. 


"Thence south between ranges 8 and 9 west of the 
southeast corner of township 14 north of range 9 west. ANNOTATIONS 


"Thence west along the line between townships 13 and Liability for payment of salary of offices where 


14 north of ranges 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, county formed from portion of another. — An ac- 
20 and 21, W. to the intersection of said line with the west count for unpaid salary of a district attorney, which was 


boundary line of the territory of New Mexico. void under the Bateman Act, was revived by Laws 1901, 
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ch. 39, § 2, which made: the county liable for the pay- 
ment of such accounts, and in case of one county being 
formed out of a portion of another, the court or county 
commissioners of the original county should ascertain 
such indebtedness that should be paid by each county 


4-17-2. [County seat. ] 


proportionally ‘as ascertained by a special. commission 
consisting of the treasurer, auditor and solicitor general. 
Johnston v. Board of County Comm'rs, 1904-NMSC-018, 
12 N.M. 287, 78 P. 43. 


The county seat of the county of McKinley shall be and the same is hereby located in the town 


of Gallup in said county. 


History: Laws 1899, ch. 19, § 2; Code 1915, § 1088; 
C.S. 1929, § 38-1502; 1941 Comp., § 15-1502; 1953 
Comp., § 15-17-2, 


Cross references, — For removal of county seats, see 
N.M. Const., art. X, § 3 and 4-34-1 NMSA 1978 et, seq.; 


ARTICLE 18 
Mora County 


Sec. 
4-18-1. Original county boundaries, 
4-18-2, Northwest boundary with Taos county. 


Sec. 
4-18-3, Southern boundary. 
4-18-4, County seat; courts. 


4-18-1. [Original county boundaries. | 


All:that portion of the territory embraced within the following boundaries, to wit: on the north 
and east by the limits of the territory of New Mexico; on the south by the northern limits ofithe 
county of San Miguel; and on the west by the tops of the ridge of mountains which divide the valley 


of Taos from Mora and Rayado, shall form:and constitute a new county, to be known [as] and:called 


the county of Mora. 


History: Laws 1859-1860, p. 76, § 9; C.L. 1865, ch: 
42, § 18; C.L, 1884, § 258; C.L. 1897, § 524; Code 1915, 
§ 1090; C.S. 1929, § 33-1601; 1941 Comp., § 15-1601; 
1953 Comp., § 15-18-1. 

Bracketed material.,— The bracketed material was 
inserted by the compiler and is not part of the law. 

‘Compiler's notes. — Mora county was originally cre- 
ated out of the eastern portion of Taos county and com- 
prised the northeastern part of the state. Colfax, Harding 
and Union counties were later created from this territory. 

The present boundaries of Mora county may be de- 
scribed as follows: commencing at a point on the range 
line between ranges 11 and 12 east where it intersects the 
top of the mountain of Nambe; thence easterly and north- 
erly [description from 4-21-1 NMSA 1978] along the sum- 
mit of the mountains to the southern boundary of Taos 
county; thence continuing along the summit [description 
from 4-18-1 and 4-18-2 NMSA 1978], which divides the 
valley of Taos from the valley of Mora, to its intersec- 
tion with the township line between townships 23 and 24 
north; thence east [description from 4-4-3 NMSA 1978] on 
said township line to the northeast corner of township 23 
north of range 19 east; thence south on range line between 
ranges 19 and 20 east to the center of township 23 north; 
thence east [description from 4-4-2 NMSA 1978] through 


the center of township 23 north to the point where it in- 
tersects the center of the main channel of Red [Canadian] 
river; thence southerly [description from 4-11-1 NMSA 
1978] meandering the center of the main channel of Red 
river to.a point where it intersects the north boundary of 
San Miguel county; thence due west [description from 4- 
18-3 NMSA 1978] to the Pinos Altos (on the center line of 
township 18 north); thence on a direct line west or west- 
erly to the old government bridge or crossing over the El 
Sapellocito [Sapello]; thence following up the Sapello river 
to its junction with the Arroyo de la Jara; thence follow- 
ing up the current of the Arroyo de la Jara to its fall and 
source; thence northwesterly to a point 500 yards north 
of the house of Leandro Sanchez at Pena Blanca [Penasco 
Blanco]; thence due west to the range line between ranges 
11 and 12 east on the east boundary of Santa Fe county; 
thence north [description from 4-26- 1 NMSA 1978] on 
said range to the point of beginning. [The description of 
the westerly boundary of the county does not follow ex- 
actly the description in 4-18-2 NMSA 1978 but is appar- 
ently the accepted boundary with Taos county.] 

Cross references. — For boundaries of San Miguel 
county, see 4-25-1 NMSA 1978, 
For original boundaries of Taos county, see 4-29-1 NMSA 
pt Js lagen 


4-18-2. [Northwest boundary with Taos county. ] 


The boundaries dividing the counties of Taos and Mora shall hereafter ‘be as follows, that is 
to say: west of the valley of Mora, a line running north, commencing at the first hill west of the 
said valley of Mora, and east of the Jicarita, crossing the Vega del Estillero opposite Canada del 
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4-18-3 OTERO COUNTY 4-19-1 


Raton, passing through the said canada till it reaches the foot of the Osha-hill on the western base 
thereof; thence continuing north along the eastern base of said range, along the eastern side of the 
head of the Rio Colorado which runs into the Rio Grande in the county of Taos, and thence in a 
northeast direction to the limits of the territory of New Mexico and the territory of Colorado. 


History: Laws 1867-1868, ch. 24, ;§ 1; C.L. 1884, Cross references. — For original boundaries of Taos 


§ 268; C.L..1897, § 529; Code 1915, § 1091; C.S. 1929, county, see 4-29-1 NMSA 1978. 
§ 88-1602; 1941 Comp, § 15-1602; 1953 Comp., § 15- 
18-2. 


Compiler's notes, — This line is mos the dividing line 
between Taos and Colfax counties, 


4. 18- 3. [Southern boundary.] 


“The dividing line to be known as the Hixiding line of the counties of Mora and San Miguel, shall 
be as follows: taking as a fixed point five hundred yards north of the house of Leandro Sanchez, at 
Pena Blanca, in the county of San Miguel; thence running a line directly to the west to the eastern 
boundary line of the county of Santa Fe; thence running from said point five hundred yards north of 
the house of Leandro Sanchez on a line directly east to the fall and source of the Arroyo de la Jara; 
thence following the current of the Arroyo de la Jara to its junction with the Sapello river; thence 
following down the Sapello river to the old government bridge or crossing over the El Sapellocito; 
thence running on a direct line:east, or as nearly as may be, to the Pinos Altos, leaving all settle- 
ments on both sides of the Mora river, and within the valley of said river, in the county of Mora; 
thence from Pinos Altos in a direct line to the east to the limits of the territory of New Mexico. 


History: Laws 1882, ch. 86, § 1; C.L. 1884, § 290; Cross references. — For boundaries of Harding 
Laws 1889, ch. 37, § 1; C.L. 1897, § 576; Code 1915, county, see 4-11-1 NMSA 1978. 
§ 1092; C.S. 1929, § 33-1603; 1941 Comp., § 15-1603; For boundaries of San Miguel county, see 4-25-1 NMSA 
1953 Comp., § 15-18-38. 1978. 

Compiler's notes. — The eastern part of this line was For boundaries of Santa Fe county, see 4-26-1 and 4-26-2 


changed by the creation of Harding county. NMSA 1978. 


4-18-4, [County seat; courts. | 


The county seat of said county shall be at the plaza of Santa Gertrudes de Mora, and the district 
and probate courts shall be held at the said county seat at such times and places as may be fixed 
by law. 


History: Laws 1859-1860, p. 76; C.L. 1865, ch. 42, Cross references. — For removal of county seats, see 
§ 19; C.L. 1884, § 259; C.L. 1897, § 525; Code 1915, N.M. Const., art. X, § 8 and 4-34-1 NMSA 1978 et seq. 
§ 1093; C.S. 1929, § 33-1604; 1941 Comp., § 15-1604; 
1953 Comp., § 15-18-4. 


ARTICLE 19 
Otero County 

Sec. wy . See, 

4-19-1, County boundaries. 4-19-2, Rannity seat. 


i 19-1. taut boundaries.] 


That there be and herebyii is created out of a part of the counties of arian Ana, Socorro and Lin- 
coln a new county to be known [as] and.called Otero county, which shall embrace all that portion of 
said counties of Dona Ana, Socorro and Lincoln lying within the following boundaries, viz.: begin- 
ning at a point on the boundary line between the territory of New Mexico and the state of Texas 
where the range line between ranges five and six east of New Mexico principal meridian, projected 
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south, would intersect said boundary line; thence running north on said range line to the third 
standard parallel south; thence east along the third standard parallel south to the range line be- 
tween ranges six and seven east; thence north along said range line between ranges six and seven 
east to the second standard parallel south; thence east along said second standard parallel south 
to where the same intersects the range line between ranges twelve and thirteen east; thence south 
along said range line between ranges twelve and thirteen east to the township lying [line] between 
townships eleven and twelve south; thence east along said township line between said townships 
eleven and twelve to the intersection of the range line between ranges sixteen and seventeen east; 
thence south along said range line between ranges sixteen and seventeen east, to the intersection 
of the same with the third standard parallel south; thence west along said third standard paral- 
lel south to the intersection of the range line between ranges fifteen and sixteen east, south of 
the third standard parallel south; thence south along said range line between ranges fifteen and 
sixteen east to the fourth standard parallel south; thence east along the fourth standard parallel 
south to the western boundary of Eddy county; thence south along said western boundary of Eddy 
county to the boundary line between the territory of New Mexico and the state of Texas; thence 
west along said boundary line between said ery and state to the place of ie Sopein sia 


History: Laws 1899, ch. 3, § 1; Code 1915, § 1094; 
C.S. 1929, § 33-1701; 1941 Comp., § 15-1701; 1953 
Comp,, § 15-19-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For boundaries of Dona Ana 


For boundaries of Eddy county, see 4-8-1 to 4-8-3 NMSA 
1978, 

For boundaries of Lincoln county, see 4-14-1 and 4-14-2 
NMSA 1978. 

For original boundaries of Socorro county, see 4-28-1 
NMSA 1978. 


county, see 4-7-1 to 4-7-3 NMSA 1978. 


4-19-2. [County seat. | 


That the county seat of said county so created is hereby fixed and established at the town of 
Alamogordo therein. 


History: Laws 1899, ch. 3, § 2; Code 1915, § 1095; C.S. 
1929, § 33-1702; 1941 Comp. » § 15-1702; 1953 Comp. a 15- 


Cross references. — For removal of county seats, see 
N.M. Const., art, X, § 3 and 4-34-1 NMSA 1978 et seq. 


19-2. 

Quay County 
Sec. Sec. 
4-20-1. County boundaries. 4-20-5. Records and tax rolls. 
4-20-2. Present organization to remain; county seat. 4-20-6. Salaries of officers, 
4-20-3. Funds, credits and taxes. 4-20-7, Change of name. 
4-20-4. Precincts and school districts remain. 


4-20-1. [County boundaries.] 


That the present county of Quay is hereby abolished and there is hereby created the county of 
Washington, which said county of Washington shall be described and its boundaries shall be as 
follows, to wit: 

beginning at a point on the boundary line between the states of New Mexico and Texas, the 
same being the northeast corner of township seventeen (17) north, range thirty-seven (37) east, 
fractional, N.M. P. M., and running thence west on the township line between townships seventeen 
(17) and eighteen (18) north to the northwest corner of township seventeen (17) north, range thirty- 
four (34) east; thence south on the range line between ranges thirty-three (33) and thirty-four (34) 
east, to a point where the same intersects the northwesterly right-of-way boundary line of the Rock 
Island railroad; thence southwesterly along said northwesterly right-of-way boundary line of the 
Rock Island railroad to a point where said line intersects the township line between townships 
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thirteen (13) and fourteen (14) north; thence west on the township line between townships thirteen 
(18) and fourteen (14) north, to a point where the same intersects the east boundary line of the Baca 
location no, 2; thence south on the east boundary of the said Baca location no. 2 to the southeast 
corner of said Baca location no. 2; thence west on the south boundary of the Baca location‘no. 2 to 
the southwest corner of the same; thence north on the west boundary of said Baca location no. 2 to 
a point where the same intersects the southeast boundary line of the Pablo Montoya grant; thence 
southwesterly along the southeast boundary line of the Pablo Montoya grant to a point where the 
same intersects the range line between ranges twenty-six (26) and twenty-seven (27) east; thence 
south on the range line between ranges twenty-six (26) and twenty-seven (27). east to the southwest 
corner of township five (5) north, range twenty-seven (27) east; thence east on the township line 
between townships four (4).and five (5) north, to the southeast corner of township five (5) north, 
range thirty (30) east; thence north on the range line between ranges thirty (30) and thirty-one (31) 
east to the northeast corner of township five (5) north, range thirty (30) east; thence east on the 
township line between townships five (5) and six (6) north, to the southeast corner of township six 
(6) north, range thirty-two (32) east; thence north on the range line between ranges thirty-two (32) 
and thirty-three (33) east to the southeast corner of township seven (7) north, range thirty-two (32) 
east; thence east on the township line between townships six (6) and seven (7) north, to the south- 
east corner of township ‘seven (7) north, range thirty-three (33) east; thence north on the range 
line between ranges thirty-three (33) and thirty-four (34) east, to the southeast corner of township 
eight (8) north, range thirty-three (33) east; thence east on the township line between townships 
seven (7) and eight (8) north, to the southeast corner of township eight (8) north, range thirty-four 
(34) east; thence north on the range line between ranges thirty-four (34) and thirty-five (35) east to 
the southeast [northeast] corner of township nine (9) [eight (8)] north, range thirty-four (34) east; 
thence east on the township line between townships eight (8) and nine (9) north to the boundary 
line between the states of New Mexico and Texas; thence north on the boundary line between the 
states of New Mexico and Texas to the intersection of the same with the township line between 
townships seventeen (17) and eighteen (18) north, N.M. P. M., and the place of beginning. 


History: Laws 1923, ch. 141, § 1; C.S. 1929, § 338- north to southwest corner of township 5 north, range 27 
1801; 1941 Comp., § 15-1801; 1953 Comp., § 15-20-1. east, to the point of beginning." 

Bracketed material. — The bracketed material was Laws 1907, ch. 62, § 1 added the following territory 
inserted by the compiler and is not part of the law. to Quay county: "All that portion of the territory of New 

Compiler's notes. — The county of Quay was origi- Mexico now included in the county of Union beginning at 
nally created in 1903 by Laws 1903, ch. 8 from the,coun- |. a point on the westerly boundary line of the state of Texas 
ties of Guadalupe and Union. Laws 1923, ch. 141 abol- between townships 17 and 18; thence west on the line be- 
ished Quay county and established Washington, county. tween townships 17 and 18 to the intersection between 
Laws 1928, ch. 150, § 1 (4-20-7 NMSA 1978) changed the ‘ranges 33 and 34; thence south on the line between ranges 
name of Washington county back’to Quay county. This sec- 33 and 34 to the northwesterly boundary line of the right- 
tion seems to have made no change in the boundary lines of-way of the Chicago, Rock Island and El Paso railroad; 
as they existed at that time. As to the validity of changes thence southwesterly along the northwesterly boundary 
in boundaries, see State ex rel. Dow v. Graham, 33 N.M, line. of said right-of-way of said railroad to the dividing 
504, 270 P. 897 (1928). line between townships 13 and 14; thence west on the di- 

Laws 1908, ch. 8, § 1, creating Quay county, read: "There viding line between townships 13 and 14 to the eastern 
is created a county, to be known and called Quay county, boundary line of the Baca location No. 2, the same being 
out of that portion of the territory of New Mexico included the eastern boundary line of the county of Sah Miguel ac- 
in the following boundaries as indicated by the United cording to the United States official survey; also all that 
States survey, to wit: commencing at the southwest corner portion of the territory of New Mexico now included in 
of township 5 north, range 27 east.of the New Mexico prin-..._ the county of San Miguel, lying immediately north and 
cipal meridian; thence north along the range line between adjoining the county of Quay and south of the Baca loca- 
townships 26 and 27 east to a point of intersection with tion No. 2 and the Pablo Montoya grant, is attached to and 
the southwest corner of the Pablo Montoya grant; thence shall hereafter constitute a part of the county of Quay in 
along the south boundary of said grant to the intersec- this territory." 
tion with the township line between townships 11 and 12 Since 1941 changes have been made in the boundary 
north; thence along said township line between townships between Harding and Quay counties. Legal descriptions 
11/and 12 north to its intersection with the southeast cor- of the changes are available-in district court files of the 
ner of San. Miguel county; thence north along said east respective counties. 
boundary of San Miguel county to its intersection with Due to an east-west correction on the second standard 
the third standard parallel north; thence east along said parallel north, the southeastern line of the county in- 
third standard parallel north to its intersection with the tersects said standard parallel at the northwest corner 
Texas-New Mexico boundary line; thence south along the of township 8 north of range 34 east rather than at the 
Texas-New Mexico boundary line to the point of its inter- southeast corner of township 9 north of range 34 east. 
section with the first standard parallel north (projecting This correction has been indicated by means of the brack- 
eastward); thence west along the first standard parallel eted words inserted by the compiler. 
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Curry county was created from the southeast portion of For boundaries of Harding county, see 4-11-1 NMSA 1978, 
Quay county. For boundaries of San Miguel county, see 4-25-1 NMSA 
Cross references. — For boundaries of Curry county, 1978. 
see 4-5-1 NMSA 1978. For original boundaries of Union county, see. 4-31-1 
For boundaries of Guadalupe county, see 4-10-1 NMSA 1978. NMSA 1978. 


4-20-2. [Present organization to remain; county seat.] 


That the present organization of the county of Quay as to precincts, school districts, officials and 
otherwise shall be and become the organization of the new county of Washington; the county seat 
of the county of Washington shall be and remain at Tucumcari until changed according to law. All 
officials of Quay county who were duly elected ati the last general election and who qualified as 
required by law and all appointive officials duly qualified shall be and remain the officials of Wash- 
ington county, holding their respective offices for the time for which they were severally elected or 
appointed, and qualified, and they shall perform all of the duties relating to their respective offices 
in the county of Washington hereby created. 


History: Laws 1923, ch. 141, § 2; C.S. 1929, § 33- Cross references. — For removal of county seats, see 
1802; 1941 Comp., § 15-1802; 1953 Comp., § 15-20-2, N.M. Const., art. X, § 3 and 4-34-1 NMSA 1978 et seq. 
Compiler's notes. — The name of Washington county 
was changed to Quay county by Laws 1923, ch. 150. 


4-20-3. [Funds, credits and taxes.] 


All funds, monies, rights, credits, licenses and taxes which belong to or were to be paid to the 
county of Quay shall be and become the property of the county of Washington hereby created, and 
all such monies and taxes shall be paid to the proper official of Washington county; and any valid 
and existing indebtedness, liability or obligation of the county of Quay shall be and become an 
indebtedness, liability or obligation of the said county of Washington. | 


History: Laws 1923, ch. 141, § 3; C.S, 1929, § 33- Compiler's notes, — The name of Washington county 
1803; 1941 Comp., § 15-1803; 1953 Comp., § 15-20-3. was changed to Quay county by Laws 1923, ch, 150. 
4-20-4, [Precincts and school districts remain. | 


The precincts and school districts heretofore existing in Quay county and the officials terse 
shall be and remain the same as they were until changed according to law. 


History: Laws 1923, ch. 141, § 4; C.S. 1929, § 33- Compiler's notes. — The name of Washington county 
1804; 1941 Comp., § 15-1804; 1953 Comp., § 15-20-4. was changed to Quay county by Laws 1923, ch. 150. 


4-20-5. [Records and tax rolls.] 


All records, tax rolls, assessments and tax schedules heretofore belonging or pertaining to the 
county of Quay shall belong to and become the property of the county of Washington. All things 
and acts or duties which could have been legally required to be done or performed by any person, 
firm, corporation, board or official in the county of Quay may also be required from such person, 
firm, corporation, board or official in the county of Washington. 


History: Laws 1923, ch. 141, § 5; C.S. 1929, § 33- Compiler's notes. — The name of Washington county 
1805; 1941 Comp.,, § 15-1805; 1953 Comp., § 15-20-5. was changed to Quay county by Laws 19238, ch. 150. 


4-20-6. [Salaries of officers. | 


The officials of Washington county shall receive the same salaries respectively as they would 
have received as officials in Quay county until otherwise provided by law. 
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History: Laws 1923, ch. 141, § 8; C.S. 1929, § 33- 
1808; 1941 Comp., § 15-1807; 1953 Comp., § 15-20-7. 


4-20-7. [Change of name.] 


RIO ARRIBA COUNTY 


4-21-1 


Compiler's notes, — The name of Washington county 
was changed to Quay county by Laws 1923; ch. 150. 


The name of Washington county, heretofore created, is hereby changed to Quay county. 


History: Laws 1928, ch. 150, § 1; C.S. 1929, § 33- 
1809; 1941 Comp., § 15-1808; 1953 Comp., § 15-20-8. 


ARTICLE 21 
‘ Rio Arriba County 


Sec. 
4-21-1. Original county boundaries. 


4-21-1. [Original county boundaries.] 


Sec. 
4-21-2. Hastern boundary. 


The boundaries of the county of Rio Arriba are as follows: on the south from the Puertecito of 
Pojuaque, drawing a direct line toward the west in the direction of the mesilla of San Yidefonso; 
from the mesilla crossing the Rio del Norte toward the west and continuing until it reaches the 
boundaries of the territory; drawing a direct line from said Puertecito de Pojuaque toward the east 
until it reaches the last house of the town of Cundiyo, toward the south, continuing the same line 
until it reaches the highest point of the mountain of Nambe; from thence, following the summit of 
the mountain toward the north, until it reaches the southern boundary of the county of Taos; this 
shall constitute the eastern boundary, and on the north the boundary of the county of Taos, and on 


the west the boundary line of the territory. 


History: Laws 1851-1852, p. 291; C.L. 1865, ch. 
42, § 5; C.L. 1884, § 246; C.L. 1897, § 512; Code 1915, 
§ 1099; C.S. 1929, § 33-1901; 1941 Comp., § 15-1901; 
1953 Comp., § 15-21-1. 

Compiler's notes. — After the creation of Rio Ar- 
riba county by the above section, the western part of 
Taos county was added thereto by Laws 1880, ch. 46, § 2 
which read: "Hereafter all that portion of the county of 
Taos, on the west side of the public road leading from the 
Hot Springs in the county of Rio Arriba, to Conejos, in the 
state of Colorado, is hereby annexed to the county of Rio 
Arriba," thereby making the county of Rio Arriba consti- 
tute the northwest portion of the state. Other provisions 
concerning the boundary with Taos are found in 4-21-2 
NMSA 1978. 

San Juan county was created out of the western portion 
of Rio Arriba county in 1887, and other changes have been 
made in the boundaries. 

The present boundaries of Rio Arriba county may be de- 
scribed as follows: commencing on the San Juan river at 
the point where it crosses the Colorado-New Mexico state 
line; thence [description from 4-24-1 NMSA 1978] follow- 
ing the San Juan river to its intersection with the range 
line between ranges 7 and 8 west; thence south on said 
range line to the seventh standard parallel north; thence 
west on said standard parallel to the northwest corner of 
township 28 north of range 7 west; thence south on the 
range line between ranges 7 and 8 west to the sixth stan- 
dard parallel north; thence west on said standard paral- 
lel to the northwest corner of township 24 north of range 
7 west; thence south on the range line between ranges 7 
and 8 west to the southwest corner of section 18 township 
24 north of range 7 west; thence east [description from 
4-23-1 NMSA 1978] on the center of township 23 north to 
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the New Mexico principal meridian; thence south on the 
principal meridian to the fifth standard parallel north; 
thence east on said standard parallel to the range line 
between ranges 6 and 7 east; thence south on the range 
line between ranges 6 and 7 east to the southwest corner 
of section 18 in township 20 north of range 7 east; thence 
east [description of Espanola precinct transferred to Rio 
Arriba county by 4-26-2 NMSA 1978] along the center of 
township 20 north to the range line between ranges 8 and 
9 east; thence north-northwesterly across Arroyo Seco to 
the center line of U.S. highway 285; thence westerly along 
the center line of the highway approximately 1,300 feet 
to a point which bears south 14 degrees 19 minutes west 
32.44 feet from the southeast corner of small holding 
claim No. 532; thence northeasterly to a point on the cen- 
ter line of the Santa Cruz river; thence west 3,060 feet to 
the center of highway 285 at the north end of the bridge 
over Santa Cruz river; thence northerly along the center 
line of U.S. highway 285 to a point opposite the south- 
west boundary of small holding claim No. 412; thence 
northwesterly on. the southwestern boundary of said 
small holding claim to the east bank of the Rio Grande; 
thence northerly along the east bank of the Rio Grande 
to the fifth standard parallel north; thence east [descrip- 
tion from 4-26-1 NMSA 1978] on the fifth standard par- 
allel north to the range line between ranges 11 and 12 
east; thence south on said range line to the point where 
it crosses the mountain of Nambe; thence easterly and 
northerly [description from 4-21-1 NMSA 1978] along the 
summit of the mountains to the point where the line de- 
scribed as being a straight line from the last house of Las 
Trampas on the south side southeasterly to the junction 
of the Mora and Sapello rivers [4-29-1 NMSA 1978] inter- 
sects the top of the divide. 
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Cross references. — For change of boundary between For attachment to Rio Arriba county of Espanola pre- 
Rio Arriba county and Taos county, see 4-21-2 NMSA 1978. cinct of Santa Fe county, see 4-26-2 NMSA 1978. 

For original borders of San Juan county, see 4-24-1 For original boundaries of Taos county, see 4-29-1 NMSA 
NMSA 1978. 1978, 


4-21-2. [Eastern boundary.] 


That the dividing line between the counties of Taos and Rio Arriba shall be changed so as to read as 
follows: the same shall be a straight line from the point where the present dividing line between said 
counties crosses the Rio Grande; thence to the north side of the house known as that of Antonio Do- 
mingo Lucero, deceased; thence west, crossing the Ojo Caliente river, to the summit of the Hot Springs 
mountains; and thence north to the junction of the Canada de los Comanches with the Ojo Caliente 
river, and thence following the wagon road to the crossing of the Tres Piedras arroyo west of the house 
of Juan Estevan Rodriguez, deceased, at the town of Tres Piedras; thence running west with said arroyo 
for a distance of one mile; thence north for a distance of one mile; thence east to the present dividing 
line of said counties; and thence to the southern boundary of the state of Colorado. Provided, that this 
will not affect any litigation now pending in said counties of Rio Arriba and Taos February 20th, 1905. 


History: Laws 1880, ch. 46, § 3; C.L. 1884, § 286; Cross references. — For original boundaries of Taos 
C.S. 1897, § 541; Laws 1905, ch. 11, § 1; Code 1915, county, see 4-29-1 NMSA 1978, 
§ 1101; Cs. 1929, § 33-1903; 1941 Comp., § 15-902; y 3 
1953 Comp. » § 15-21-2. 
Compiler's notes. — The wagon road to Capea Colo- 
rado, was made the boundary by Laws 1880, 'ch. 46, § 2.-° 
See compilér's notes to:4-21-1 NMSA 1978. 


ARTICLE 22 


Roosevelt County 7 
Sec. Sec. 
4-22-1. Original county boundaries. ; 4-22-3. County seat. 


4-22-2. Addition to Roosevelt county. 


4-22-1. [Original county boundaries. ] 


That there be and hereby is created a county, to be known as and called Roosevelt county, out 
of that: portion of the territory of New Mexico included in the following boundaries, as indicated 
by the United States survey, to wit: commencing at the southwest corner of township two south, 
range twenty-seven east of the New Mexico principal base and meridian; thence north along the 
range line between [ranges] twenty-six and twenty-seven east to the northwest corner of township 
four north of range twenty-seven east; thence east along the north line of township four north (pro- 
jected) to its point of intersection with the Texas-New Mexico boundary line; thence south along 
the Texas-New Mexico boundary line to the point of its intersection with the first standard parallel 
south (projected eastward); thence west along the first standard parallel south to the southwest 
corner of township five south, range thirty-one east; thence north along the range line between 
ranges thirty and thirty-one east to the southwest corner of township four south, range thirty-one 
east; thence west along the south line of township four south, range thirty east, to the southwest 
corner of township four south, range thirty east; thence north along the range line between ranges 
twenty-nine and thirty east, to the southwest corner of township two south, range thirty east; 
thence west along the south boundary line of township two south to the point of beginning. 


History: Laws 1903, ch. 7, § 1; Code 1915, § 1102; C.S. Compiler's notes. — Roosevelt county was created by 


1929, § 33-2001; 1941 Comp., § 15-2001; 1953 Comp., the above section from Chaves and Guadalupe counties. 
§ 15-22-1, Since its creation, the county of Curry was formed from 
Bracketed material. — The bracketed material in this the northeastern part, De Baca county took a strip off 
section was inserted by the compiler and is not part of the the western side, and additional land was added on the 
law. south. 
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The present boundary may be described as follows: thence east on the township line between townships 8 
commencing at the northwest corner of township 4 and 9 south to the western boundary line of the state of 
north of range 29 east; thence south [description from Texas; thence in a northerly direction along the bound- 
4-6-1 NMSA 1978] on the range line between ranges:28 | ary line between Texas and New Mexico to its intersec- 
and 29 east to the southwest corner of township 1 north tion with the east and west center line of township 1 
of range 29 east, on the New Mexico base line; thence north; thence west [description from 4-5-1 NMSA 1978] 
east on the base line to the northwest corner of town- along the center line of township 1 north to the point 
ship 1 south of range 29 east; thence south on range of its intersection with the range line between ranges 
line between ranges 28 and 29 east to the southwest 30 and 31 east; thence north along the range line be- 
corner of township 2 south of range 29 east; thence east tween ranges 30 and 31 east to the first standard paral- 
along the south boundary line of township 2 south to lel north; thence west-on said standard’ parallel to the 
the northwest corner of township 3 south of range 30 point of beginning. 
east; thence south [description from 4-22-1 and 4-22-2 This section was incorporated-in article 15, chapter 24 
NMSA 1978] along the range line between ranges 29 of the 1915 Code. It was not reenacted by its inclusion 
and 30 east to the southwest corner of township 5 south therein, but was compiled dade for convenience. See the 
of range 30 east which is on the first standard paral- 1915 Code, p. 1665. 
lel south; thence east on said standard parallel.to the Cross references. — For boundaries of Chaves county, 
northwest corner of township 6 south of range 32 east; see 4-3-1 to 4-3-8 NMSA 1978, 
thence south on the range line between ranges 31 and For boundaries of Curry county, see 4-5-1 NMSA 1978. 
32, east to the southwest corner of township 7 south - For boundaries of De Baca county, see 4-6-1 NMSA 
of range 32 east; thence east on the township line be- 1978. ) 
tween townships 7 and 8 south to the northwest corner — For boundaries of Guadalupe county, see 4-10-1 NMSA 
of township 8 south of range 34 east; thence south on 1978. 
the range line between ranges 33 and 34 east to the For addition to Roosevelt county, see. 4-22-2 NMSA 
southwest corner of township 8 south of range 34 east; 1978. 


4-22-2. [Addition to Roosevelt county. | 


That. all that portion of the territory described as follows: commencing at the southwest 
corner of township four south of range thirty east, thence south on range line to the south- 
west corner of township five south of range thirty east; thence east on said township line 
which is also the first standard parallel south, to the northwest corner of township six south 
of. range thirty-two east; thence south on range line to the southwest corner of township 
seven south of range thirty-two east; thence east on township line to the northwest corner 
of township eight south of range thirty-four east; thence south on range line between ranges 
thirty-three and thirty-four east to the southwest corner of township eight south of range 
thirty-four east; thence east along the township line between townships eight and nine south 
to its intersection with the western boundary line of the state of Texas; thence in a northerly 
direction along the boundary line between Texas and New Mexico.to the southeast corner 
of Roosevelt county; thence west along township line to the southwest [southeast] corner of 
township five south of range thirty east; thence north on range line to the northeast, corner 
of township five south;range thirty east; thence west along township line to the place of be- 
ginning, be and it hereby i is annexed to the county of Roosevelt as a part and portion thereof 
for every PUSDOe 


History: Laws 1917, ch. 11, § 18; C.S, 1929, § 33-618; the western part of Roosevelt county to De Baca county 


1941 Comp., § 15-2002; 1953 Comp., § 15-22-2. and added the above-described ‘territory to Roosevelt 
Bracketed material. — The bracketed material was county on the south. 

inserted by the compiler and ‘is not part of the law. Cross references. — For boundaries of De Baca 

‘ Compiler's notes. — This section was part of the act county, see 4-6-1 NMSA 1978. 


creating De Baca county. That act transferred a portion of 


4-22-3. [County seat.] 


That the county seat of the said county of Roosevelt shall be established at the town of Portales 
in said county. 


History: Laws 1903, ch. 7, § 1; Code 1915, § 1103; C.S. — reenacted by its inclusion therein, but was compiled 
1929, § 33-2002; 1941 Comp., § 15-2003; 1953 Comp., § 15- merely for convenience. See the 1915 Code, p. 1665. . 
22-3. Cross references. — For removal of county seats, see 

Compiler's notes. — This section was incorporated N.M. Const., art. X, § 38 and 4-84-1 NMSA 1978 et seq. 


in article 15, chapter 24 of the 1915 Code. It was not 
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4-23-1 COUNTIES 4-23-2 


ARTICLE 23 


Sandoval County 


See. : Sec... 
4-23-1, County boundaries. 4-23-2. County seat. 


4-23-1, [County boundaries.] 


That there be and is hereby created a county, to be known as and called the county of Sandoval, 
out of that portion of the territory of New Mexico included within the following boundaries, to wit: 

beginning at a point three miles north of the southwest corner of township twenty-three north, 
of range seven west of the New Mexico principal meridian, according to the public land surveys 
of the United States, and running thence east along the line three miles north of the line between 
townships twenty-two and twenty-three north to the said principal meridian, which line shall form 
a part of the southern boundary of Rio Arriba county; thence south along said principal meridian 
to the fifth standard parallel north; thence east along said fifth standard parallel north to the 
range line between ranges six and seven east at the northwest corner of township twenty north 
in range seven east; thence south along said range line between ranges six and seven east; the 
same being the western boundary of Santa Fe county, to the southeast corner of township twelve 
north in range six east of said principal meridian; thence west along the township line between 
townships eleven and twelve north, said line being the northern boundary of Bernalillo county, to 
the boundary line of Valencia county at the northwestern corner of Bernalillo county; thence in a 
northwesterly direction along the boundary line of Valencia county to the third standard parallel 
north; thence west along said third standard parallel north, to the southeastern corner of McKin- 
ley county; thence north and along the eastern boundary line of McKinley county to the fifth stan- 
dard parallel north at the southwest [northwest] corner of township twenty-one [twenty] north 
in range four west; thence west along said fifth standard parallel north to the southeast corner of 
San Juan county at the southwest corner of township twenty-one north in range seven west, and 
thence north along the range line between ranges seven and eight west, said line being the east- 
erly boundary of San Juan county, to the place of beginning. 


History: Laws 1905, ch. 10, § 2; Code 1915, § 1104; 
C.S. 1929, § 33-2101; 1941 Comp., § 15-2101; 1953 
Comp,., § 15-23-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — A change was made in the bound- 
aries of Sandoval county by the creation of Los Alamos 
county by Laws 1949, ch. 134, compiled as 4-15-1 and 4- 
15-2 NMSA 1978. 

Due to an east-west correction on the fifth standard 
parallel north, the west line of the county intersects said 
standard parallel at the northwest corner of township 20 
north of range 4 west rather than at the southwest corner of 
township 21 north of range 4 west, This correction has been 
indicated by the compiler by means of the bracketed words. 

Sandoval county was originally created out of a portion 
of Bernalillo county. The boundaries of the original San- 
doval county, as they appeared in Laws 1908, ch. 27, § 1, 
were as follows: "A county is created and established in 
the territory of New Mexico, to be known as the county of 
Sandoval, which shall include all that portion of the pres- 
ent county of Bernalillo lying north of a line beginning at 


4-23-2. [County seat.] 


the southeast corner of township 12 north, range 6 east of 
the New Mexico principal meridian, and running thence 
due west on the township line between townships 11 and 
12 north, to the boundary line between the present county 
of Bernalillo and the county of Valencia." The original 
Sandoval county was abolished by Laws 1905, ch. 10, § 1. 

The sections of this article were incorporated in Article 
16, Chapter 24 of the 1915 Code. They were not reenacted 
by their inclusion therein, but were compiled merely for 
convenience..See the 1915 Code, p. 1665. 

Cross references. — For boundaries of Bernalillo 
county, see 4-1-1 and 4-1-2 NMSA 1978. 

For boundaries of Los Alamos county, see 4-15-1 NMSA 1978, 

_For boundaries of McKinley county, see 4-17-1 NMSA 1978. 

For boundaries of Rio Arriba county, see 4-21-1 and 4- 
21-2 NMSA 1978, 

For boundaries of San Juan county, see 4-24-1 NMSA 1978, 

For boundaries of Santa Fe county, see 4-26-1 and 4-26-2 
NMSA 1978. 

For original boundaries of Valencia county, see 4-32-1 
NMSA 1978. 


The county seat of the said county of Sandoval is hereby established at the town of Bernalillo in 


said county. 
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4-24-1 SAN MIGUEL COUNTY 4-25-1 


History: Laws 1905, ch. 10, § 8; Code 1915, § 1105; 
C.S.. 1929, § 33-2102; 1941 Comp., § 15-2102; 1953 
Comp., § 15-28-2, 


Cross references, — For removal of county seats, see 
N.M. Const., art. X, § 3 and 4-34-1 NMSA 1978 et seq. 


ARTICLE 24 
San Juan County 


Sec. 
4.24-1, Original county smamior ees 


4-24-1. [Original county boundaries. ] 


That all of that portion of Rio Arriba county, New Mexico, comprised within the following bound- 
aries,,as hereinafter described, shall form and constitute anew county, to be hereafter known as 
the county of San Juan, to wit: commencing at the state line of Colorado, running along the San 
Juan river to where the San Juan crosses range line between ranges seven and eight [west; thence 
south on said range line],.to the north line of Bernalillo [McKinley] county; thence west to the line 
of Arizona; thence running north on the Arizona line to the state of Colorado; thence east to ‘the 
place of beginning; also to include all the settlements on the San Juan river below the mouth of 


the Los Pinos river. 


History: Laws 1887, ch. 18, § 1; C.L. 1897, § 569; 
Code 1915, § 1106; C.S. 1929, § 33-2201; 1941 Comp., 
§ 15-2201; 1953 Comp., § 15-24-1, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — There is an ambiguity in the de- 
scription of the east boundary of the county which may 
have been due to an omission of part of the wording of 
the original bill during the process of enrolling and en- 
grossing. The compiler has inserted the bracketed words 
to complete the sense of the description. 


The original south boundary of San Juan county was 
amended by Laws 1901, ch. 39 [4-17-1 NMSA 1978] and 
was fixed as being the fifth standard parallel north. 

This section was incorporated as article 17, chapter 24 
of the 1915 Code. It was not reenacted by its inclusion 
therein, but was compiled merely for convenience. See the 
1915 Code, p. 1665. 

Cross references.” — For boundaries of Bernalillo 
county, see 4-1-1 and 4-1-2 NMSA 1978, 

For boundaries of McKinley county, see 4-17-1 NMSA 1978. 

For boundaries of Rio Arriba county, see 4-21-1 and 4- 


21-2 NMSA 1978. 


San Miguel County 
Sec. “ ae See. 
4-25-1. County boundaries. 4-25-5. Records and tax rolls. 
4-25-2. Present organization retained; county seat. 4-25-6. Salaries remain the same. 
4-25-3. Funds, credits and taxes, 4-25-7. Change of name. 
4-25-4 


. Precincts and school districts remain the same. 


4-25-1. [County boundaries.] 


That the present county of San Miguel is hereby abolished and:there is hereby created the 
county of Jefferson out of the area formerly in San Miguel county and also out of a triangular area 
within the Pablo Montoya grant, lying between the counties of Guadalupe, Quay and San Miguel 
as it heretofore existed, which said county of Jefferson shall be described and its boundaries shall 
be as follows, to wit: 

beginning:at the southeast corner of the Baca location no. 2; thence west on the south boundary 
of the Baca location no. 2, to the southwest corner of the same; thence north on'the west boundary. 
of said Baca location no. 2, to a point where it intersects the southeast boundary line of the Pablo 
Montoya grant;' thence southwesterly along the southeast boundary line of the Pablo Montoya 
grant to a point where the same intersects the east boundary line of Guadalupe county; thence 
north along the eastern boundary line of Guadalupe county to the northeast corner of said county; 
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4-25-2 COUNTIES 4-25-3 


thence west along the north boundary line of Guadalupe county to the northwest corner of Gua- 
dalupe county; thence south along the west boundary line of Guadalupe county to the northeast 
corner of Torrance county; thence west along the north boundary line of Torrance county to the 
southeast corner of Santa Fe county; thence north along the east boundary line of Santa Fe county 
to a point where the same is intersected by the south boundary line of Mora county; thence in an 
easterly direction following the south boundary lines of Mora and Harding counties to a point 
where the same intersects [intersect] the northwest boundary line of the Pablo Montoya grant; 
thence northeasterly along the northwest line of the Pablo Montoya grant to the northeast corner 
of said grant; thence southeasterly along the easterly boundary line of the Pablo Montoya grant to 
its points of intersection with the north line of the Baca location no. 2; thence east along the north 
boundary line of the Baca location no. 2 to the northeast corner of said Baca location no. 2; thence 
south along the east boundary line of the Baca location no. 2 to the southeast corner of said. Baca 
location no, 2, and place of beginning. 


History: Laws 1923, ch. 142, § 1; C.S. 1929, § 33- Laws 1923, ch. 151, § 1 (4-25-8 NMSA 1978) changed 


2301; 1941 Comp., § 15-2301; 1953 Comp., § 15-25-1. the name back to San Miguel county. 
Bracketed material. — The bracketed material was For the validity of changes in boundaries, see State ex 
inserted by the compiler and is not part of the law. rel. Dow v. Graham, 33 N.M. 504, 270 P. 897 (1928). 
Compiler's notes. — The county of San Miguel was Since 1941 changes have been made in the boundary 
originally established by act of January 9, 1852 (§ 1107 of between Harding and San Miguel counties. Legal descrip- 
the 1915 Code) which read: "The boundaries of the county tions of the changes are available in district court files of 
of San Miguel are as follows: on the east, the boundary the respective counties, 
line of the territory; on the west, the boundaries of Santa Cross references. — For boundaries of Guadalupe 
Fe; on the north, the boundaries of the counties of Taos county, see 4-10-1 NMSA 1978. 
and Rio Arriba, and on the south, drawing a line from Ci- For boundaries of Harding county, see 4-11-1 NMSA 
bolo spring toward the north in the direction of the Ber- 1978. 
rendo spring, from thence drawing a perpendicular line For boundaries of Mora county, see 4-18-1 to 4-18-3 
toward the east, crossing the Pecos river, and continuing NMSA 1978, 
until it reaches the boundaries of the territory." For boundaries of Quay county, see 4-20-1 NMSA 1978, 
The eastern part of the original county of San Miguel For boundaries of Santa Fe county, see 4-26-1 and 4-26-2 
became a part of Union county when that county was cre- NMSA 1978. 
ated, and later became parts of Harding and Quay coun- For boundaries of Torrance county, see 4-30-1 NMSA 
ties. 1978. 


Laws 1923, ch. 142 abolished San Miguel county and 
established Jefferson county. 


4-25-2. [Present organization retained; county seat.] 


That the present organization of the county of San Miguel as to precincts, school districts, of- 
ficials and otherwise shall be and become the organization of the new county of Jefferson; that the 
county seat of the county of Jefferson shall be and remain at Las Vegas until changed according 
to law. All officials of San Miguel county who were duly elected at the last general election and 
who qualified as required by law and all appointive officials duly qualified shall be and remain the 
officials of Jefferson county, holding their respective offices for the time for which they were sever- 
ally elected or appointed, and qualified, and they shall perform all of the duties relating to their 
respective offices in the county of Jefferson hereby created. 


History: Laws 1923, ch. 142, § 2; C.S. 1929, § 33- Cross references. — For removal of county seats, see 
2302; 1941 Comp., § 15-2302; 1953 Comp., § 15-25-2. N.M. Const., art. X, § 3 and 4-34-1 NMSA 1978 et seq. 
Compiler's notes, — The name of Jefferson county ; 
was changed to San Miguel county by Laws 1923, ch, 151. 


4-25-38. [Funds, credits and taxes. ] 


All funds, monies, rights, credits, licenses and taxes which belong to or were to be paid to the 
county of San Miguel shall be and become the property of the county of Jefferson hereby created, 
and all such monies and taxes shall be paid to the proper official of Jefferson county; and any valid 
and existing indebtedness, liability or obligation of the county of San Miguel shall be and become 
an indebtedness, liability or obligation of the said county of Jefferson. 
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4-25-4 SANTA FE COUNTY 4-26-1 


History: Laws 1928, ch. 142, § 3; C.S. 1929, § 33- Compiler's notes. — The name of Jefferson county 
2308; 1941 Comp., § 15-2303; 1953 Comp., § 15-25-3. was changed to San Miguel county by Laws 1923, ch. 151, 


4-25-4. [Precincts and school districts remain the same.] 


The precincts and school districts heretofore existing in San Miguel county and the officials 
thereof shall be and remain the same as they were until changed according to law. The area in- 
cluded in the county of Jefferson which is not within any precinct or school district of said county 
may be organized into precincts or school districts in the manner provided by law. 


History: Laws 1923, ch. 142, § 4; C.S, 1929, § 33- Compiler's notes, — The name of Jefferson county 
2304; 1941 Comp., § 15-2304; 1953 Comp., § 15-25-4. was changed to San Miguel county by Laws 1923, ch. 151. 


4-25-5. [Records and tax rolls.] 


All records, tax rolls, assessments and tax schedules heretofore belonging or pertaining to the 
county of San Miguel shall belong to and become the property of the county of Jefferson. All things 
and acts or duties which could have been legally required.to be done or performed by any person, 
firm, corporation, board or official in the county of San Miguel may also be required from such 
person, firm, corporation, board or official in the county of Jefferson. Assessments of lands not 
assessed for the year 1923 shall be made for said year in the county of Jefferson by the state tax 
commission. 


History: Laws 1923, ch. 142, § 5; C.S. 1929, § 33- Compiler's notes. — The name of Jefferson county 
2305; 1941 Comp., § 15-2305; 1953 Comp., § 15-25-5. was changed to San Miguel county by Laws 1923, ch. 151. 
4-25-6. [Salaries remain the same.] 


The officials of Jefferson county shall receive the same salaries respectively as they would have 
received as officials in San Miguel county until otherwise provided by law. 


History: Laws 1923, ch.°142, § 8; C.S. 1929, § 33- Compiler's notes. ia nhe name of Jefferson county 
2308; 1941 Comp., § 15-2307; 1953 Comp., § 15-25-7. was changed to San Miguel county by Laws 1923, ch. 151. 


R 
4-25-7. [Change of name.]| 


That the name of the county of Jefferson, heretofore created, is hereby changed to San Miguel 
county. 


History: Laws 1928, ch. 151, § 1; C.S. 1929, § 33- 
2309; 1941 Comp., § 15-2308; 1953 Comp., § 15-25-8, 


ARTICLE 26 
Santa Fe County 


Sec. Sec, 
4-26-1. County boundaries. 4-26-2. Espanola precinct attached to Rio Arriba county. 


4-26-1. [County boundaries. | 


_ The boundaries of Santa Fe county shall be defined as follows: commencing at the southeast 
corner of township eight north, range eleven east; thence north between ranges eleven and twelve 
east, to the northeast corner of township twenty north, range eleven east; thence west between 
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4-26-2 COUNTIES 4-27-1 
townships twenty and twenty-one north, to the northwest corner of township twenty north, range 
seven east; thence south between ranges six and seven east to the southwest corner of township 
eight north, range seven east; thence east between townships's seven and eight north to the place 


of beginning. 


History: Laws 1889, ch. 127, § 1; C.L. 1897, § 596; 
Code 1915, § 1108; C.S. 1929, § 33-2401; 1941 Comp., 
§ 15-2401; 1953 Comp., § 15-26-1. 

Compiler's notes. — Since the enactment of this sec- 
tion, the following changes have been made in the bound- 
aries of Santa Fe county: on the north, Espanola precinct 
number 16 was detached and made a part of Rio Arriba 
county [see 4-26-2 NMSA 1978 and also description of 
present boundaries of Rio Arriba county in compiler's 
notes under 4-21-1 NMSA 1978]; on the south, the south- 
ern boundary was made the township line between town- 
ships 9 and 10 north by the creation of Torrance county 
[see 4-30-1 NMSA. 1978]; on the west, the present bound- 
ary is as described in this section, [see also 4-23-1 NMSA 
1978] although a change-in the boundary was made by 
Laws 1891, ch. 55 [see compiler's notes under 4-1-1 NMSA 
1978]: The eastern boundary remains as described in this 
section, A change also was made by the creation of Los 
Alamos county by Laws 1949, ch. 1384, compiled as 4-15-1 
and 4-15-2 NMSA ‘1978. 

Santa Fe county was originally créated by Laws 1852, 
p. 292, which read: "The boundaries of the county of Santa 
Fe are, on the east, from the point of Torreones, drawing 


: 


a direct: line across the summit of the mountain until it 
reaches the angle formed by the eastern and southern 
boundaries of the county of Rio Arriba; from the above- 
mentioned point of Torreones, drawing a direct line to- 
ward the south, touching the point called Salinas in the 
mountain of Galisteo, and continuing said line until it 
reaches the Cibolo spring; from this point to the westward 
and turning the point of San Ysidro toward the north in 
the direction of Juana Lopez, touching the mouth of Las 
Bocas canyon, and from thence drawing a direct line to- 
ward the north, until it reaches the boundaries of the 
county of Rio Arriba." — 

The sections of this article were incorporated ; in Article 
19 and Article 14 respectively of Chapter 24 of the 1915 
Code. They were not reenacted by their inclusion therein, 
but were compiled merely for convenience. See the 1915 
Code, p. 1665.: 

Cross references. —, For boundaries of Los Alamoa 
county, see 4-15-1 NMSA 1978.._. 

For boundaries of Rio Arriba county, see 4-21-1 and a 
21-2 NMSA 1978. 

For boundaries of Torrance county, see 4-30-1 NMSA 
1978. 


4-26-2. [Espanola precinct attached to Rio Arriba county. ] 


That all of precinct number sixteen of Santa Fe county, known as Espanola precinct, be and the 
same is hereby detached from Santa Fe county and made a part of Rio Arriba a se and attached 


to precinct number seven of said Rio Arriba county. 


History: Laws 1908, ch. 24, § 1; Code 1915, § 1100; 
C.S. 1929, § 33-1902; 1941 Comp., § 15-2402; 1953 
Comp., § 15-26-2. 


Cross references. — For boundaries of Rio Arriba 
county, see 4-21-1 and 4-21-2 NMSA 1978. 


ARTICLE 27 


Sierra County 


Sec. 
4-27-1, Original county boundaries. 
4-27-2, Boundary between Sierra and Grant counties. 


Sec. 
4-27-3. County seat. 


4-27-1, [Original county boundaries. | 


All that part of the territory of New Mexico comprised within the following boundaries and 
limits, to wit: commencing at the Mule springs, in Mule pass, in Cook's canyon range, in the 
county of Grant, and running thence in a northwesterly direction along the summit of the 
Mimbres mountains to the north boundary line of Grant county; thence west on said north 
boundary line to the one hundred ‘and eighth degree of longitude west of Greenwich; thence 
north on said degree of longitude to the point where the same intersects the north line of 
township line ten south, of New Mexico, being along the north line of [sic] township ten south, 
range eleven west of the [principal] meridian of New Mexico; thence east on said township 
line 'to the principal meridian of New Mexico;'thence south on’said principal meridian to the 
south line of township seventeen south, of the United States survey; thence west along said 
south line of said township number seventeen south, to the southwest corner of range four 
west, New Mexico principal meridian; thence south on the west line of said range line number 
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4-27-2 SIERRA COUNTY 4-27-3 


four west of said principal meridian of New Mexico, to the southwest corner of township 
number nineteen south, of range four west, New Mexico; thence west along the south line of 
township number nineteen south, to the southwest corner of township nineteen south, range 
seven west, New Mexico principal meridian; thence west-northwest to the place of begin- 
ning on said south line to the boundary line of Grant county, shall form and constitute a new 
county, to be known as and called Sierra county: provided, that the property thus separated 
from the county of Socorro shall not be exempt from its share of taxation to se he the outstand- 
ing bonded indebtedness of Socorro county. . 


History: Laws 1884, ch. 109, § 1; C.L. 1884, § 321; of township 10 south, range 11 west of the principal me- 
C.L. 1897, § 559; Code 1915, § 1109; C.S. 1929, § 33- ridian of New Mexico; thence east on said township line 
2501; 1941 Comp., § 15-2501; 1953 Comp., § 15-27-1, to the range line between ranges 5 and 6 east of the New 

Bracketed material. — The bracketed material was Mexico principal meridian; thence south on,said range line 
inserted by the compiler and is not part of the law. to the second standard parallel south; thence east on said 

Compiler's notes. — The words "township line ten standard parallel to the range line between ranges 6 and 
south, of New Mexico, being along the north line of" pre- 7 east; thence south on said range line to the northeast 
ceding "[sic]" in this section are unnecessary for a correct corner of Dona Ana county [see compiler's notes under 4- 
reading of the description. 7-1 NMSA 1978]; thence southwesterly along the former 

Sierra county was formed from parts of Grant, Dona boundary between Socorro and Dona Ana counties [see 
Ana, and Socorro counties. 4-7-2 NMSA 1978] to the intersection of the New Mexico 

By special election held on March 7, 1950, certificate of principal meridian with the third latitudinal section line 
which was filed with the county clerk of Sierra county on south in township 17 south; thence south along the New 
September 13, 1951, that portion of Socorro county lying Mexico principal meridian to the south line of township 
south of the ninth township line south of the New Mexico 17 south; thence west along said township line to the west 
base line and east’ of the New Mexico principal meridian line of range 4 west; thence south along said range line to 
was annexed to Sierra county. the south line of township 19 south; thence west along the 

The eurrent boundaries of Sierra county may be de- south line of township 19 south to the west line of range 7 
scribed as follows: commencing at Mule springs in Mule west; thence northwest to the place of beginning. 
pass in Cook's canyon range, and running thence in a Cross references. — For boundaries of Dona Ana 
northwesterly direction along-the summit of the Sierra county, see 4-7-1 to 4-7-3 NMSA 1978. 

Mimbres, or black range, to the line between townships For boundaries of Grant county, see 4-9-1 and 4-9-2 
12 and 13 south of the New Mexico base line; thence west NMSA 1978. 
along said township line to the 108th meridian west of For original boundaries of Socorro county, see 4-28-1 


Greenwich; thence north on said meridian to the north line NMSA 1978. 


4.217-2, [Boundary between Sierra and Grant. counties.] 


That the boundary-line between the counties of Sierra and Grant be,.and ‘the same is hereby 
located; fixed and established as follows: 

Kaptiny at a point where the line between townships 12 and 13 ast of the New. Mexico 
principal base line intersects the one hundred and eighth (108th) meridian west of Greenwich, 
and running thence eastwardly along the’said line between said townships 12 and 13 south, to the 
summit of the Sierra Mimbres, or Black range, and thence southwardly along the summit of said 
Sierra Mimbres, or Black range, to Mule springs in Mule pass in Cook's canyon range, and thence 
east-southeast to the southwest corner of township 19 south of range 7 west of the New Mexico 
principal base and meridian. 


History: Laws 1917, ch. 57, § 2; C.S. 1929, § 33-2502; Cross references. — For boundaries of Grant county, 


1941 Comp., § 15-2502; 1958 Comp,, § 15-27-2. see 4-9-1 and 4-9-2 NMSA 1978. 
4.27-3. [County seat.] + vein 


The county seat of said county of Sierra is*hereby permanently located and established at the 
town of Hillsborough in said county of Sierra. 


' History: Laws 1884, ch. 109, § 3; C.L. 1884, § 323; ANNOTATIONS 
C.L. 1897, § 561; Code 1915, § 1110; C.S. 1929, § 33- 


° : : ; ., § 15-27-38. Election authorizing removal of county seat 
Sian Ah coe. A aa pe romp aes Constr valid. — Election held Nov, 3, 1936 authorizing the re- 


moval of the county seat from Hillsboro to Hot Springs 
a ke Panaty aah gy PaR Amd ite h AMS6 :4876 ito was valid. Orchard v. Board of Comm'rs, 1938- NMSCO- 011, 


42 N.M.172, 76 P.2d,41. 


oe 
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COUNTIES 


4-29-1 


ARTICLE 28 


Socorro County 


Sec. 
4-28-1. Original county boundaries. 


4-28-1. [Original county boundaries.] 


The boundaries of the county of Socorro are as follows: on the south, drawing a direct line to 
the eastward from the Muerto spring in the Jornada in the direction of La Laguna, and continu- 
ing until it terminates with the boundary of the territory; drawing a direct line toward the west 
from said Muerto spring, crossing the Rio del Norte, and continuing in the same direction until it 
terminates with the boundary of the territory, shall be the southern boundary, and the northern 
boundary is the southern extremity of the county of Valencia. 


History: Laws 1851-1852, p. 292; C.L. 1865, ch. 42, § 11; 
C.L. 1884, § 252; C.L. 1897, § 518; Code 1915, § 1111; C.S. 
1929, § 33-2601; 1941 ai § 15-2601; 1953 Comp., § 15- 
28-1. 

Compiler's notes. — Socorro county, as originally cre- 
ated, touched both the eastern and western boundaries of the 
territory. Lincoln county was created from the eastern part 
of Socorro county and Catron county from the western part. 

Laws 1927, ch. 185, which attempted to abolish Catron 
county and divide its territory between Grant county and a 
new county to be called Rio Grande county, the latter to in- 
clude also all of Socorro county, was held to violate N.M. Const., 
art. IV, § 24, since its purpose was to change county boundaries 
by special or local law, and not to create a new county, in State 
ex rel. Dow v. Graham, 33 N.M, 504, 270 P. 897 (1928), 

Laws 1927, ch. 186 would have changed the name of Rio 
Grande county, created by Laws 1927, ch, 185, back to So- 
corro county, but since the latter was invalid, the former 
was of no effect, 

By a special election held on March 7, 1950, certificate 
of which was filed with the county clerk of Sierra county 
on September 13, 1951, there was annexed to Sierra 
county that portion of Socorro county lying south of the 
ninth township line south of the New Mexico base line. 

The current boundaries of Socorro county may be de- 
scribed as follows: commencing at the southeast corner’ of 
township 9 south of range 9 west then east on the south 
line of township 9 south to the range line between ranges 
5 and 6 east; thence north along said range line to the line 
between townships 7 and 8 south; thence east along said 
township line to the range. line between ranges 8 and 9 
east; thence north along said range line to the first parallel 
standard south; thence east along said standard parallel 
to the southeast corner of section 31 in township 5 south 
of range 10 east; thence north ‘along the section lines to 
the New Mexico base line; thence west along said base line 


to the southeast corner of section 33 in. township 1 north 
of range 5 east; thence north through the center of range 
5 east to the southeast corner of Valencia county; thence 
south 82 degrees 39 minutes west 2 miles 544.6 feet to.a 
point which bears north 38 degrees 27 minutes east 7768 
feet from the southwest corner of section 6, township 2 
north, range 5 east; thence north 63 degrees 17.5 minutes 
west 3 miles 1129.2 feet to a point on the centerline of the 
A.T. & S.F, railway bridge over Abo arroyo; thence north 
71 degrees 20 minutes west 15 miles 5075.8 feet to a point 
described as being between the town of Jose Pino and the 
house of Jose Antonio Chavez on the east bank of the Rio 
Grande; thence northwesterly to the confluence of Alamito 
canyon with the Rio Puerco; thence due west on the section 
line 2 miles south of the first standard parallel north to the 
range line between ranges 8 and 9 west; thence south on 
said range line to the New Mexico base line; thence east on 
said base line to the northwest corner of township 1 south, 
range 8 west; thence south on the line between ranges 
8 and 9 west to the first standard parallel south; thence 
east on said standard parallel to the northwest corner of 


‘township 6 south, range 8 west; thence south on the line 


between ranges 8 and 9 west to the point of beginning, 

This section was incorporated in Article 21, Chapter 24 
of the 1915 Code. It was not reenacted by its inclusion 
therein, but was compiled merely for convenience. See the 
1915.Code, p..1665, 

Cross references. — For boundaries of Catron county, 
see 4-2-1 NMSA 1978. 

For boundaries of Lincoln county, see 4-14-1 and 4-14-2 
NMSA 1978, 

For boundaries of Sierra county, see 4-27-1 anal 4- aT- 2 
NMSA 1978, 

For original boundaries of Valencia county, see 4-32-1 
NMSA 1978, 


a 


me 


ARTICLE 29 


Taos County 


Sec. 
4-29-1. Original boundaries. 


4-29-1. [Original boundaries.] 


The boundaries of the county of Taos are.as follows: on the south, from the first house of the 
town of Embudo, on the upper side, where the canyon of Picuris terminates, drawing a direct line 
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toward the south over the mountain of Bajillo at the town of Rincones, until it reaches the front 
of the last house of Las Trampas, on the south side; from thence, drawing a direct line toward the 
east, dividing the mountain, until it reaches the junction of the rivers Mora and Sapello, and from 
thence to the boundary line of the territory; from the above-mentioned house of Embudo, drawing 
a line toward the north over the mountain, and dividing the Rio del Norte in the direction of the 
Tetilla de la Petaca; from thence taking a westward direction until it terminates with the bound- 
ary line of the territory; and on the north by the boundary line of the territory of New Mexico. 


History: Laws 1851-1852, p. 291; C.L. 1865, ch. 42, 
§ 4; C.L. 1884, § 245; C.L. 1897, § 511; Laws 1901, ch. 
52, § 1; Code 1915, § 1112; C.S. 1929, § 33-2701; 1941 
Comp., § 15-2701; 1953 Comp., § 15-29-1. 

Compiler's notes. — Taos county as originally created 
was the northernmost county of the territory reaching 
from the eastern to the western boundaries. Mora county 
was created from the eastern part of Taos county, and 
Colfax county was later created from the northern part 
of Mora county. 

The boundary between Taos and Colfax counties may 
be described as follows: commencing on the township line 
between townships 23 and 24 north at a point where it in- 
tersects the summit of the divide between the Rio Grande 
and the Canadian rivers; thence northerly [description 
based on 4-18-2 NMSA 1978] along the summit of the di- 
vide to the southern base of Osha hill; thence northerly 
along the crest of Osha hill to the southwest corner of the 
Maxwell Land Grant; thence northerly along the western 
boundary of the Maxwell Land Grant (which genérally 
follows the summit of the divide) to its junction with the 
eastern boundary of the Sangre de Cristo Grant; thence 
northerly along the eastern boundary of the Sangre de 
Cristo Grant to the Colorado-New Mexico state line. 

The boundary with Mora county is described in 4-18-1 
and 4-18-2 NMSA 1978 and compiler's notes thereunder. 


The southern boundary with Rio Arriba county is de- 
scribed in this section and also the compiler's notes under 
4-21-1 NMSA 1978, 

The western boundary with Rio Arriba county was al- 
tered by Laws 1880, ch. 46, § 2, which read: "Hereafter all 
that portion of the county of Taos, on the west side of the 
public road leading from the Hot Springs in the county of 
Rio Arriba, to Conejos, in the state of Colorado, is hereby 
annexed to the county of Rio Arriba." 

The boundary with Rio Arriba county west of the Rio 
Grande is described in 4-21-2 NMSA 1978 and the com- 
piler's notes under 4-21-1 NMSA 1978. 

The north boundary of Taos county is the state line. 

This section was incorporated in article 22, chapter 24 
of the 1915 Code. It was not reenacted by its inclusion 
therein, but was compiled merely for convenience. See the 
1915 Code, p. 1665. 

Cross references, — For boundaries of Colfax county, 
see 4-4-1 to 4-4-3 NMSA 1978. 

For boundaries of Mora county, see 4-18-1 to 4-18-3 
NMSA 1978. 

For boundaries of Rio Arriba county, see 4-21-1 and 4- 
21-2 NMSA 1978. 


ARTICLE 30 


Torrance County 


Sec. 
4-30-1. County boundaries. 


4-30-1. [County boundaries. ] 


Sec. 
4-30-2, County seat. 


That a county which shall be known as Torrance county is hereby created out. of that portion of 
the territory of New Mexico included within the following boundaries, as indicated by the United 
States surveys, to wit: | 

commencing at the standard.corner to sections no. 33 and no. 34, township one north, range five 
east of the New Mexico principal. base line, and running thence north through the center-of town- 
ships one, two and three north to the line between townships three and four north; thence-west on 
the said township line to the southwest.corner of township four north, range five east; thence north 
on the range:line between ranges four and five east, to the southwest corner of township eight 
north, range five east; thence east on the township line between townships seven and eight north 
to the southeast corner of township eight north, range seven east; thence north on the range line 
between ranges seven and eight east to the northwest corner of township eight north, range eight 
east, on the second standard parallel north; thence weston the second standard parallel north to 
the southwest corner of township nine north, range seven east; thence north on the range line be- 
tween ranges six and seven east to the northwest corner of township nine north, range seven east; 
thence east on the township line between townships nine and ten north, to the northeast corner of 
township nine north, range fifteen east; thence south onthe range line between ranges fifteen and 
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sixteen east, to the New Mexico principal base line; and thence west on said New Mexico principal 


base line to the place of beginning. 


History: Laws'1908, ch. 70, § 1; 1905, ch. 2, § 2; Code 
1915, § 1118; C.S, 1929, § 33-2801; 1941 Comp., § 15- 
2801; 1953 Comp,, § 15-30-1. 

Compiler's notes. — Torrance county was formed 
principally from the county of Valencia but also took in 
portions of other counties, 

The sections of this article were incorporated in Article 
238, Chapter 24 of the 1915 Code, They were not reenacted 
by their inclusion therein, but were compiled merely for 
convenience. See the 1915 Code, p. 1665. 


4-30-2. [County seat.] 


Laws 1905, ch: 2, § 1, which amended the boundaries of 
the county and changed the county seat, was in the nature 
of a purpose clause. 

Cross references. — For boundaries of Santa Fe 
county, see 4-26-1 and 4-26-2 NMSA 1978, 

For original boundaries of Valencia county, see 4- 32-1 
NMSA 1978. 


The county seat of the said county of Torrance shall be, and the same is hereby located at the 


town of Estancia in said county. 


History: Laws 1903, ch. 70, § 2; 1905, ch. 2, § 3; Code 
1915, § 1114; C.S. 1929, § 33-2802; 1941 Comp., § 15- 
2802; 1953 Comp.,, § 15-30-2. 

Compiler's notes. — Laws 1905, ch. 2, § 3, changed 
the county seat from Progreso to Estancia. 

Cross references, — For removal of county seats, see 
N.M. Const., art. X, § 3 and 4-34-1 NMSA 1978 et seq. 


ANNOTATIONS 


Collateral attacks on validity of act changing 
county seat. — A contention that a murder conviction 
made at a term of court held in Estancia was invalid on 
the grounds that this section, amending Laws 1908, ch. 70, 
§ 2, changed the county seat from Progreso to Estancia and 


was a special act in violation of the former Springer Act (48 
US.C., § 1471, now repealed), was not well taken, since Es- 
tancia was at least a de facto county seat, and the validity 
of this section had not been attacked in a direct proceeding. 
Territory v. Clark, 1909-NMSC-005, 15.N.M. 35, 99 P. 697. 

Collateral attack on validity of location of county 
seat. — Action by taxpayer to restrain county commis- 
sioners from contracting for or erecting a courthouse or 
jail at Estancia, on ground that Estancia was not the law- 
ful county seat in that act designating it as the county seat 
was unconstitutional, was not maintainable since it was.a 
collateral attack on validity of location of county seat. Tor- 
res v. Board of County Comm'rs, 1910-NMSC-065, 15 N.M. 
703, 110 P, 851. 


ARTICLE 31 


Union County 


Sec. Sec. 
4-31-1. Original county boundaries. 4-31-2. County seat. 


4-31-1. [Original county boundaries. | 


That the county of Union is hereby created out of that portion of the territory of New Mexico ly- 
ing and being situate within the following metes and bounds, to wit: commencing at a point on the 
line between the state of Colorado and the territory of New Mexico where the range line between 
ranges twenty-seven and twenty-eight east crosses said line between the territory of New Mexico 
and state of Colorado; thence from said point, running south on said range line between ranges 
twenty-seven and twenty-eight east, to the south line of the county of Mora, in said territory; 
thence east along the south line of the said county of Mora to the east line of what is known and 
called the Pablo Montoya grant; thence in a southeasterly direction along the easterly line of the 
said Pablo Montoya grant to the north line of what is called and known as Baca location number 
two; thence east along the north line of said Baca location number two to the northeast corner of 
said Baca location number two;thence south along the east line of said Baca location number two 
to the southeast corner of said Baca location number two; thence continuing south to the town- 
ship line between townships eleven and twelve north; thence east along said line between town- 
ships eleven and twelve north, to the east line of the territory of New Mexico; thence north’ on the 
east line of the territory of New Mexico to the northeast corner of said territory of New Mexico; 
thence west along the north line of said territory of New Mexico, to the range line, between ranges 
twenty-seven and twenty-eight east, the point of beginning. 
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History: Laws 1898, ch. 49, § 1; 1895, ch. 12, § 1; C.L. parallel to the northwest corner of township 20 north of 
1897, § 615; Code 1915, § 1115; C.S, 1929, § 33-2901; range 34 east; thence south on the range line between 
1941 Comp., § 15-2901; 1953 Comp., § 15-31-1. ranges 33 and 34 east to the township line between town- 

Compiler's notes. — Union county was formed from ships 17 and 18 north; thence east on the township line 
the eastern portion of Colfax, Mora, and San Miguel coun- to the boundary line between the states of New Mexico 
ties. Harding and Quay counties have since been formed and Texas [description from 4-20-1 NMSA 1978]; thence 
from the southern parts of Union county. north on the east boundary line of the state to the south 

The present boundaries of Union county may be de- line boundary of the state of Colorado; thence west on the 
scribed as follows: commencing at a point on the line be- New Mexico-Colorado state line to the point of beginning. 
tween the states of Colorado and New Mexico where the The sections of this article were incorporated in Article 
range line between ranges 27 and 28 east meets said state 24, Chapter 24 of the 1915 Code. They were not reenacted 
line; thence south [description from 4-31-1 NMSA 1978] by their inclusion therein, but were compiled merely for 
on the range line between ranges 27 and 28 east to the convenience, See the 1915 Code, p. 1665. 
southwest corner of township 23 north of range 28 east Cross references. — For boundaries of Colfax county, 
[description from 4-11-1 NMSA 1978]; thence east on the see 4-4-1 to 4-4-3 NMSA 1978. 
township line between townships 22 and 23 north to the For boundaries of Harding county, see 4-11-1 NMSA 
range line between ranges 29 and 30 east; thence south on 1978. 
the range line between ranges 29 and 30 east to the town- For boundaries of Mora county, see 4-18-1 to 4-18-3 
ship line between townships 21 and 22 north; thence east - ‘NMSA 1978. 
on said township line to the range line between ranges 33 For boundaries of Quay county, see 4-20-1 NMSA 1978. 
and 34 east; thence south on said range line to the fifth For boundaries of San Miguel county, see 4-25-1 NMSA 
standard parallel north; thence west on said standard 1978. 


4-31-2. [County seat. ] 


The county seat of the county of Union shall be and the same is hereby located in the town of 
Clayton in said county. 


History: Laws 1893, ch. 49, § 2; C.L, 1897, § 616; Cross references, — For removal of county seats, see 
Code 1915, § 1116; C.S. 1929, § 33-2902; 1941 Comp., N.M. Const., art. X, § 3 and 4-34-1 NMSA 1978 et seq. 
§ 15-2902; 1953 Comp., § 15-31-2. 


ARTICLE 32 


Valencia County 


Sec. 
4-32-1. Original county boundaries, 


4-32-1. [Original county boundaries.] ' 


The county of Valencia shall be bounded: as follows: on the south, drawing a line from a point 
between the town of Jose Pino and the house of Jose Antonio Chavez toward the east in the direc- 
tion of the Bocas de Abo, and continuing said line along the Gabilan mountain until it terminates 
with the boundaries of the territory; drawing a direct line from the starting point of the eastern 
line, crossing the Rio del Norte, touching the dividing line between Belen and Sabinal, continuing 
the line in the direction of the canada of the Alamito del Rio Puerco, and following in the direction 
of Puerto de la Bolita de Oro, until it terminates with the boundary of the territory; on the north to 
be bounded by the county of Bernalillo. 


History: Laws 1852-1853, p. 292; C.L. 1865, ch. 42, line of Catron and Socorro counties [description from this 


§ 10; C.L. 1884, § 251; C.L. 1897, § 517; Code 1915, section; see also compiler's notes under 4-28-1 NMSA 
§ 1117; C.S. 1929, § 38-3001; 1941 Comp., § 15-3001; 1978] to the eastern boundary with Torrance county; 
1953 Comp., § 15-32-1. thence north [description from 4-30-1 NMSA 1978] follow- 

Compiler's notes. — Valencia county, which originally ing the boundary line with Torrance county to the south- 
touched the east and west boundaries of the territory, has east corner of section 33 in township 8 north of range 5 
been greatly reduced in size since it was created by the east; thence northerly and westerly [description from 
above section. 4-1-2 NMSA 1978; see also compiler's notes under 4-1-1 

The present boundaries of the county may be described NMSA 1978] to the south base of Isleta hill on the east 
as follows: commencing at the junction of the Arizona- bank of the Rio Grande; thence down the Rio Grande to 
New Mexico state line with the second standard parallel its intersection with the original north boundary line of 
north; thence south on the state line to the north line of the county; thence west and northwesterly (description 
Catron county; thence east and southeasterly on the north from this section) on the present boundary with Bernalillo 
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and Sandoval counties to the third standard parallel This section was incorporated in Article 25, Chapter 24 
north; thence west on the south boundary of Sandoval and of the 1915 Code. It was not reenacted by its inclusion 
McKinley counties [see 4-17-1 and 4-23-1 NMSA 1978] to therein, but was compiled merely for convenience. See the 
the state line and’ point of beginning. 1915 Code, p . 1665. 

Valencia county has been reduced in size by the forma- Cross oabeodides — For change of northern boundary 
tion of Cibola county out of that part of Valencia county with Bernalillo county, see 4-1-2 NMSA 1978, . 
lying westerly of the following described line: begin on For boundaries of Catron county, see 4-2-1 NMSA 1978. 
the southerly boundary: line of Valencia county at its in- For boundaries of Cibola county, see 4-3A-1 NMSA 1978. 
tersection with the line common to Ranges 3 and 4 west, For boundaries of McKinley county, see 4-17-1 NMSA 
N.M.P.M.; then northerly along the line between Ranges 1978. 
3 and 4 west to the intersection with the line common For boundaries of Sandoval county, see 4-23-1 NMSA 
to Townships 8 and 9 north; then easterly along the line 1978. 
between Townships 8 and 9 north and along the easterly For original boundaries of Socorro snared gee 4-28- 1 
prolongation of this line to its intersection with the west- NMSA 1978. 
erly boundary line of Bernalillo ee the point of ter- For boundaries of Torrance spat see 4-30-1 NMSA 
mination. 1978, 


ARTICLE 33 


’ Creation or Change of Woinarce 


Sec. Sec. 
4-33-1. Annexation of a portion of a county to another 4-33-9, Disposition of taxes collected. 
county; reasons. 4-33-10. Taking entire county; indebtedness of old 
4-33-2. Petition for annexation. taxation. 
4-33-3. Contest; notice of election. 4-33-11. Retention of court jurisdiction on creation or 
4-33-4. Judges for election; form of ballots. change of county. 
4-33-5, Counting and canvassing of votes. 4-33-12, Transcription of certain records. 
4-33-6. Copies of certificate of election; publication; de- 4-33-13. Cost of transcription; certificate. 
livery: “ 4-33-14. Transcription; effect; evidence, 
4-33-7. Effective date of annexation; effect of outstanding 4-33-15, Transcriptions made prior to 1899 validated: 
indebtedness. 4-33-16. Payment for transcription; county clerk; de- 
4-33-8. Taking part of territory from existing county; in- ferred payments. 
debtedness of existing county; taxation by 4-33-17. Annexation by resolution; notification of secre- 
new county. tary of state; challenge. 


4-33-1. [Annexation of a portion of a county to another county; 
reasons. | 


Whenever, because of the location and conditions of roads, or the existence or nonexistence of - 
transportation facilities, it will be more convenient for the residents of any portion of a county to 
travel to the county seat of some other contiguous county, and because of such location and condi- 
tion of roads or the existence or nonexistence of transportation facilities, it will be more convenient 
and economical for such other county to render. governmental services to such portion of such 
other county, the portion of the county so affected:may be annexed to such other county in the fol- 
lowing manner. 


History: 1941 Comp., § 15-3305, enacted by Laws Constitutional violation. — This article does not vio- 


1947, ch. 196, § 1; 1953 Comp.,, § 15-38- 1, late N.M. Const., art. IV, § 24, as being special legislation. 
Cross references. — For combined city and county Youree v. Ellis, 1954- NMSC-002, 58 N.M. 30, 265 P.2d 354. 

corporations, see N.M. Const., art. X, § 4, and 3-16-1 Failure to mention all provisions in title of act. — 
NMSA 1978 et seq. Provisions for suit and court trial are an incident of an an- 
ANNOTATIONS nexation proceeding and failure to mention them in title 


of the act providing for such proceedings does not invali- 
Constitutionality of article. — This article setting date this article. Crosthwait v. White, 1951-NMSC-008, 55 


forth procedure for detachment and annexation proceed- N.M. 71, 226 P.2d 477. 

ings is not void for vagueness and uncertainty. Crosthwait Savings clause. — Even in event something has been 

v. White, 1951-NMSC-003, 55 N.M. 71, 226 P.2d 477. improperly omitted from the title, the saving clause in the 
Section not vague. — This article is not void for un- constitutional provisions that only so much of the act as 

certainty and ambiguity. Youree v. Ellis, 1954-NMSC-002, is not mentioned in the title shall be void will save this 

58 N.M. 80, 265 P.2d 354. article providing for annexation of portions of counties. 
Annetativn section not special legislation. — ‘An! Crosthwait v. White, 1951-NMSC-008, 55 .N.M. 71, 226 

nexation statute is not unconstitutional as special legis- P.2d 477. 

lation. Crosthwait v. White, 1951-NMSC-0038, 55 N.M. 71, Factors in determining convenience of tr avel to 

996 P2d 477. another county seat. —- Neither mileage alone nor the 
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existence of unused public transportation was'a factor in». 


determining whether it would be more convenient under 


this section for residents to travel to some other county ~~ 


seat. Stone v. Crenshaw, 1952-NMSC-098, 56 N.M, 707, 
248 P.2d 822, 

Factors in dntcuniging eatucatance and economy 
of provision of governmental services by another 
county. — Testimony of county officials and others with 
knowledge of administrative and: geographic conditions 
should be considered in determining whether it would be 
more convenient and economical under ‘this section for 
the other county to render. governmental services. Stone 
uv. Crenshaw; 1952-NMSC-098, 56 N.M. 707, 248 P.2d 822. 

The board of county commissioners had no duty 
to publish notice of an invalid annexation petition. 
— Where petitioners filed a petition to annexthe Santa Fe 
county portion of Espafiola, which lies within the bound- 
aries of both Santa Fe county and Rio Arriba county, to 
Rio Arriba county because petitioners wanted to access 
the county services available at the Rio Arriba county of- 
fices in Espanola, the district court. erred in finding that 
the petition complied with this section and in issuing.a 


4-33-2. [Petition for annexation. ] 


writ of mandamus ordering the board of county commis- 
sioners of Santa Fe county to publish notice pursuant to 4- 
33-3 NMSA 1978. A plain language reading of this section 
requires that an annexation petition state facts showing 
that it will be more convenient for the residents of Es- 
pafiola currently residing in Santa Fe county to travel to 
Tierra Amarilla, the county seat, and neither the petition 
nor its attachments made any reference to Tierra Ama- 
rilla,and thus failed to comply with the statutory require- 
ment that a petition set forth facts to establish the county 
seat condition. Bd. of Comm'rs of Rio Arriba Cnty. v. Bd. of 
Comm'rs of Santa Fe Cnty., 2020-NMCA-017, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 39 to.77. 

Right of county to challenge acts or proceedings by 
which its boundaries or limits are affected, 86 A.L.R. 1373. 

Right .of one governmental subdivision to challenge 
annexation proceedings by another such subdivision, 17 
A.L.R.5th 195, 

20 C.J.S, Counties § 30. 


A petition executed by at least fifty-one percent (51%) of the qualified electors residing within 
the portion of the county proposed to be annexed shall be filed with the county commissioners of 
the county in which such portion is located. Such petition shall set forth the facts showing the ex- 
istence of the conditions described in Section 1 [4-33-1:. NMSA 1978] hereof and shall accurately set 
out the boundaries of the portion of the out proposed to.be annexed. 


History: 1941 Comp., § 15-3306, enacted by Laws 
1947, ch, 196, § 2; 1953 Comp., § 15-33-2. 


ANNOTATIONS 


When signers may withdraw names from peti- 
tion. — While signers of petition may withdraw their 
names before the body to which itis addressed has acted 
on it; they may not do so afterwards. Crosthwait v. White 
1951-NMSC-003,.55 N.M. 71, 226 P.2d.477, 


Number of names on petition held sufficient. — 
Where signers of petition could no longer withdraw their 
names by a subsequent petition, leaving more than 51 per- 
cent of the electors asking for an election, a sufficient 
number of names appeared upon the petition. Crosthwait 
v. White, 1951-NMSC-008, 55 N.M. 71, 226 P.2d 477. 


4-38-3. Contest; notice of election. 


Immediately upon the filing of a petition under Section 4-33-2 NMSA 1978, it shall be the duty 
of the board of county commissioners with which the petition is filed to cause a notice to be pub- 
lished in some newspaper of general circulation in each county affected. Within thirty days after 
the publication of the notice, but not thereafter, any resident of either of the counties affected, on 
behalf of the resident and all others similarly situated, may bring an action in the district court 
of the county in which the area proposed to be annexed is located, against any one or more of the 
signers of the petition, alleging that the petition has not been executed by the requisite number of 
signers or that the area to be annexed is not accurately described or that the conditions described 
in Section 4-33-1 NMSA 1978 do not exist. The judge, after hearing, shall make a determination 
as to whether the allegations of the petition are well taken. If the judge shall determine that the 
allegations of the petition are well taken, the judge shall enter an order. If the order is not stayed, 
it shall be the duty of the board of county commissioners to call an election to be held within ninety 
days within the county of the area proposed to be annexed; provided that the date is not in conflict 
with the provisions of Section 1-24-1 NMSA 1978. The county clerk shall cause a notice of election 
to be published two times in a newspaper of general circulation in the county, the last publication 
thereof to be at least seven days before the date of the election. The notice shall specify whether 
the proposed annexation shall appear as a ballot question in a statewide election or specify the 
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COUNTIES 


4-33-4 


date a special election will be held as prescribed in the Election Code [Chapter 1 NMSA 1978]. At 
the election, all qualified electors who reside within the county shall be entitled to vote, 


History: 1941 Comp., § 15-3307, enacted by Laws 
1947, ch. 196, § 3; 1951, ch. 148, § 1; 1953 Comp., § 15- 
83-3; 2019, ch. 212, § 188. 

The 2019 amendment, effective April 3; 2019, revised 
the notice procedures regarding an election held forthe 
purpose of determining whether a portion of a county 
should be annexed, and made technical amendments; 
after "Immediately upon the filing of a petition", added 
"under Section 4-33-2. NMSA 1978", after "conditions de- 
scribed in Section", deleted "1 (15-3305) hereof" and added 
"4-83-1 NMSA 1978", after "election to be held within", 
deleted "30" and added "ninety", after "proposed to be an- 
nexed", deleted "and" and added "provided that the date is 
not in conflict with the provisions of Section 1-24-1 NMSA 
1978. The county clerk", after "The notice shall specify", 
deleted "the polling places, which polling places shall 
be not fewer than there were in'said county at the last 
general election" and added "whether the proposed an- 
nexation shall appear as a ballot question in a statewide 
election or specify the date a special election will be held 
as prescribed in the Election Code", and after "entitled to 
vote", deleted the remainder of the section, which related 
to a prior version of law. 


ANNOTATIONS . 


Notice that the board is required to publish is a 
notice of the filing with it of the petition mentioned 
in this section, citing it and its general purpose and object. 
It should describe the portion of the county proposed to 
be detached from the named county and attached to the 
other, and announce that any resident of either county af- 
fected within 30 days after publication, but not thereafter, 
may bring the action mentioned in this section, in the dis- 
trict court of the county in which the affected area lies, 
challenging, on grounds named in this section, the right 
to the annexation sought. Youree v, Ellis, 1954-NMSC-002, 
58 N.M. 30, 265 P.2d 354. 

Hearing and determination as to correctness of 
petition. — If a contest is filed, the hearing provided 
for takes place as provided in this section. The judge of 
the district court of the county in which the proceedings 
are initiated must, at the hearing, determine whether 
the allegations of the petition are true. Youree v. Ellis, 
1954-NMSC-002, 58 N.M. 30, 265 P.2d 354. 

If no contest is filed, then the proponents of the pro- 
posed annexation, upon calling the matter, by some ap- 
propriate pleading, to the attention of the district court of 


the county where the annexation proceedings are pend- 
ing, may initiate the hearing contemplated by this section. 
Upon'such hearing, even though the relief sought is unop- 
posed, the court must determine whether there are juris- 
dictional grounds for the annexation as its authority to 
proceed further. Youree v. Ellis, 1954-NMSC- 002, 58 N.M. 
30, 265 P.2d 354. 

The board of county commissioners had no duty 
to publish notice of an invalid annexation petition. 
— Where petitioners filed a petition to annex the Santa Fe 
county portion of Espafiola, which lies within the bound- 
aries of both Santa'Fe county and Rio Arriba county, to 
Rio Arriba county because ‘petitioners wanted to access 
the county services available at the Rio Arriba county of- 
fices in Espafiola, the district court erred in finding that 
the petition complied with § 4-33-1 NMSA 1978 and in 
issuing a writ of mandamus ordering the board of county 
commissioners of Santa Fe county to publish notice pur- 
suant to this section. A plain language reading of 4-33-1 
NMSA 1978 requires that an annexation petition state 
facts showing that it will be more convenient for the resi- 
dents of Espanola currently residing in Santa Fe county to 
travel to Tierra Amarilla, the county seat, and neither the 
petition nor its attachments made any reference to Tierra 
Amarilla and thus failed to comply with the statutory re- 
quirement that a-petition set forth facts to establish the 
county seat condition. Bd. of Comm'rs of Rio Arriba Cnty. 
v. Bd. of Comm'rs of Santa Fe Cnty., 2020-NMCA-017. 

Procedure where second petition filed. — Where 
trial court has held on substantial evidence that a second 
petition seeking annexation is not an amendment of the 
first but an entirely new, independent and distinct. peti- 
tion, any defects in the first petition may be laid aside in 
determining the sufficiency of the second petition. Youree 
v. Ellis, 1954-NMSC-002, 58 N.M. 30, 265 P.2d 354. 

Right to contest annexation election. — Annexa- 
tion is a special statutory proceeding and the right of con- 
test and the jurisdiction to entertain it must be found in 
the Act itself. No such right is provided by the Act. Hartley 
v. Board of Cnty. Comm'rs, 1957-NMSC-028, 62 N.M. 281, 
308 P.2d 994. 

Sufficiency of findings of trial court. — Trial court 
findings, although phrased in disjunctive, were sufficiently 
clear to express intention to find the negative of each of 
the conditions relied on to support annexation. Stone v. 
Crenshaw, 1952-NMSC-093, 56 N.M. 707, 248 P.2d 822. 


4-33-4. [Judges for election; form of ballots.] 


At such election held hereunder there shall be three election judges named by the county com- 
missioners. Ballots shall be printed and furnished by the county commissioners, which ballots 


shall read as follows: 


"Shall the area described in the petition filed with the county commissioners of... 


be annexed to county? 


eeeeoroseres 
Conse veerere 


History: 1941 Comp., § 15-3308, enacted by Laws 
1947, ch. 196, § 4; 1953 Comp.,, § 15-33-4: 
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4-33-5 CREATION OR CHANGE OF COUNTIES 4-33-8 


4-33-5. [Counting and canvassing of votes. ] 


The ballots cast shall be counted by the election officials and the results thereof certified to the 
county commissioners. Within three days. after the election held as herein provided, the county 
commissioners shall meet and canvass the votes cast and if a majority of those voting shall have 
voted for the annexation, the area as geacmibadd in the petition shall be annexed to the other county 
as provided i in said petition. 


History: 1941 Comp., § 15-3309, enacted by Laws 
1947, ch. 196, § 5; 1953 Comp., § 15-33-5. 


4-33-6. Copies of certificate of election; publication; delivery. 


Immediately upon canvassing the results of the election held pursuant to Chapter 4, Article 33 
NMSA 1978, the board of county commissioners shall cause a certified copy of its certificate of elec- 
tion to be published in a newspaper of general circulation in both counties and shall cause a copy 
to be delivered to the department of finance and administration, the taxation and revenue depart- 
ment and the county assessor of each county affected. 


History: 1941 Comp., § 15-3310, enacted by Laws ANNOTATIONS 


1947, ch. 196, § 6; 1953 Comp., § 15-33-6; Laws 1995, 
ch, 12, § 1. 


The 1995 amendment, effective June 16, 1995, ehred. : 


the section heading; inserted "held pursuant to Chapter 4, 


Article 33 NMSA 1978", substituted "department of finance * 


and administration, the tax and revenue department" for 


Right to contest annexation election. — Annexa- 
tion is a special statutory proceeding and the right of con- 
test and the jurisdiction to entertain it must be found in 
the Act itself. Nosuch right.is provided by the Act. Hartley © 
v. Board of Cnty. Comm'rs, 1957-NMSC-028, 62 N.M. 281, 


"state tax commission", and made stylistic changes. | 308 P.2d 994. 


4-33-7. [Effective date of annexation; effect of outstanding 
indebtedness. | 


If the proposition carries, the area described in the petition shall be and become a part of the 
county to which annexation was made on January 1 of the next odd-numbered year. Provided that 
whenever there shall be any outstanding indebtedness of the county or school district.in which 
such area was originally located, the annexation shall not be complete for debt service purposes 
until such indebtedness is discharged in full: 


‘History: 1941 Comp., § 15- 8311, enacted une Laws 
1947, ch. EDS} § 7; 1953 Comp., § 15-33- 7. 


4-33-8. [Taking part of territory from existing county; indebtedness of 
existing county; taxation by new, county.] 


“Whenever a part of the territory embraced within the limits of any county of this state having 
outstanding indebtedness, bonded or otherwise, is taken to form a new county or to add to the area 
of a county already in existence, nothing in this article [4-33-8 and 4-33-9 NMSA 1978] shall be 
construed to release any of the citizens or property, subject at that. time or which may thereafter 
become subject to taxation within the exterior boundaries of the territory so taken, unless such 
indebtedness has been otherwise provided for, and the board of county commissioners of such new 
county or of the county to which such territory has been added is hereby authorized and required 
to levy annually a tax which shall be. assessed and collected by the assessor and collector at the 
time and in the manner that other taxes are assessed, levied and collected in said county upon. all 
the citizens and residents and property subject or which may thereafter become subject to taxa- 
tion within the limits of the territory so taken as the same legally existed and is established at the 
time the said territory is taken: provided, that said tax shall be uniform between the county gain- 
ing and the county losing the territory. The board of county commissioners of the county whose 
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territory has been taken shall notify the board of county commissioners of such new county to 
which territory has been added of the amount of the levy and for the purposes above specified im- 
mediately upon the same being made; and no adjournment of either board of county commission- 
ers, when convened for making the levies for the purposes of taxation, shall be had until the levy 
herein provided for in this article shall have been made. 


History: Laws 1908, ch. 20, § 1; Code 1915, § 1119; judgment against it in proportion to the taxable property 
C.S. 1929, § 38-3101; 1941 Comp., § 15-3101; 1953 received. Territory ex rel. Coler v, Board of Cnty. Comm'rs, 
Comp., § 15-33-8. 1907-NMSC-018, 14 N.M. 184, 89 P. 252, aff'd, 215 US. 

Compiler's notes. — The words "this article" were in- 296, 30S. Ct. 111, 54 L. Ed. 202 (1909). 
serted by the compilers of the 1915 Code and referred to Issuance of mandamus to compel tax levy to sat- 
art. 26 of ch. 24 thereof. The provisions in art. 26 of ch. 24 isfy judgment on bonds of divided county, — Manda- 
of the 1915 Code are compiled as this section and 4-33-9 mus could issue to compel the board of county commission- 
NMSA 1978. ers of Santa Fe county to levy a tax to satisfy a judgment 

Cross references. — For effect of outstanding iadabts on county bonds, although portions of that county had 
edness on annexation of a portion of one county to an- since been annexed to two adjoining counties, since Santa 
other, see 4-83-7 NMSA 1978. _ Fe county could compel contribution from the other coun- 

~ ties. In such case a demand was not necessary. Comm'rs 
ANNOTATIONS of Santa Fe Cnty. v. Territory of N.M. ex rel. Coler, 215 US, 


296, 30S, Ct. 111, 54 L. Ed, 202 (1909). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am, 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 82. 


Compulsion of contribution from former portion 
of county for payment of judgment against county. 
— Upon division of a county, it had the power to com- 
pel contribution from the segregated portions to pay a 


4-33-9. [Disposition of taxes collected.] 


All moneys collected by the collector of such new county or of the county to which said territory 
has been added pursuant to the levy and assessment provided for in Section 4-33-8 NMSA 1978 
shall be paid to the treasurer and collector of the cOUnLY, from which territory was taken, on or 
before the fifteenth day of each month. 


History: Laws 1908, ch. 20, § 2; Code 1915, § 1120; 
C.S. 1929, § 33-3102; 1941 Comp., § 15-3102; 1953 
Comp., § 15-33-9. 


4-33-10. [Taking entire county; indebtedness of old county; taxation. | 


Should an entire county having an outstanding indebtedness, bonded or otherwise, be taken so 
as to form a new county or be absorbed into another county already existing, it is hereby made the 
duty of the board of county commissioners of such new county, or of the county into which such 
entire new county may have been absorbed, annually to levy a tax which shall be assessed and col- 
lected by the assessor and collector of said county at the time and in the manner that other taxes 
are levied, assessed. and collected in said county, unless such indebtedness has been otherwise 
provided for, upon all citizens, residents and’ property now subject or which may herein be subject 
to taxation within the limits of the county so taken or absorbed as herein mentioned sufficient to 
pay the interest or principal or both of such outstanding indebtedness in the same manner and_to 
the same extent as was or would be required of the county commissioners of the county so taken or 
absorbed had the same not been taken or absorbed. 


History: Laws 1903, ch. 20, § 3; Code 1915, § 1121; county. — Where a county has been divided between 
C.S. 1929, § 33-3301; 1941 Comp., § 15-3103; 1953 two other counties, it may compel contribution from such 
Comp., § 15-33-10. counties for the payment of a judgment in proportion to 

the taxable property in each. Comm'rs of Santa Fe Cnty. v. 
ANNOTATIONS Territory of N.M. ex rel. Coler, 215 U.S. 296, 30 S. Ct. 111, 
Compulsion of contribution from former por- 54 L. Ed. 202 (1909). 


ie 


tion of county for payment of judgment against 
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4-33-11 CREATION OR CHANGE OF COUNTIES 4-33-14 


4-33-11. [Retention of court jurisdiction on creation or change 
of county. ] 


The jurisdiction of the courts of this state to proceed to final determination or settlement of all 
civil and criminal actions and probate proceedings pending therein shall in no wise be affected by the 
creation of a new county or by any other change of the boundary lines of any county, and the court in 
which such action or proceeding is then pending shall retain full jurisdiction of such action or proceed- 
ing to final judgment or decree, subject only to change of venue or appeals, as provided by law. 


History: Laws 1899, ch. 55, § 1; Code 1915, § 1122; 
C.S. 1929, § 33-3302; Laws 1939, ch. 76, § 1; 1941 
Comp,, § 15-3104; 1953 Comp., § 15-33-11. 


4-33-12. [Transcription of certain records.]| 


That whenever a new county has been created out of any county or counties of the state of New 
Mexico it shall be the duty of the board of county commissioners of the new county to arrange 
within thirty days from the time said commissioners qualify, for the transcribing of all that por- 
tion of the records on file in the office of the probate clerk and recorder of the original county or 
counties which affect persons, real estate and personal property situate or being in the new county. 


History: Laws 1899, ch. 70, § 1; Code 1915, § 1123;  ~ ANNOTATIONS 
Laws 1917, ch. 106, § 1; C.S. 1929, § 33-3303; 1941 : ; 
Comp., § 15-3105; 1953 Comp., §.15-33-12. SAM ECLET ACI he AS a ERE 
Cross references. — For payment for transcription of cient "transcript." 1921-22 Op. Att'y Gen. 21-2863 1/2. 


records, see 4-33-13, 4-33-16 NMSA 1978. 


4-33-13. [Cost of transcription; certificate.] 


The cost of transcribing such records shall be paid by the new county so created and the board 
of county commissioners of such county are [is] hereby empowered and directed to provide for such 
transcribing of records, either by contract let to some competent and responsible person or per- 
sons or by hiring responsible and competent persons for such work but in no event shall the price 
paid therefor exceed the sum of ten (10) cents per hundred (100) words for transcribing deeds and 
such printed or written matter or the sum of five cents [($.05)] per square inch for the reproduc- 
tion of maps, plats, etc. Provided, that no instrument shall be required to be transcribed for less 
than twenty-five (25) cents or any map or plat reproduced for less than one ($1.00) dollar. When 
the transcription of such records shall have been completed the person or persons making such 
transcription shall enter, upon the last page of such new records created or upon the face of such 
plat or maps reproduced, a certificate under oath, that the same are true and correct copies of the 
instruments as originally recorded. 


History: Laws 1899, ch. 70, § 2; Code 1915, § 1124; Bracketed material. — The bracketed material was 
Laws 1917, ch. 106, § 2; C.S. 1929, § 33-8804; 1941 inserted by the compiler and is not part of the law. 
Comp., §'15-3106; 1953 Comp., § 15-33-13. Cross references. — For payments to county clerk for 


transcription of records, see 4-33-16 NMSA 1978. 


4-33-14. [Transcription; effect; evidence.] 


Upon the completion of the transcription of any such record in the manner provided in the two 
preceeding [preceding] sections [4-33-12, 4-33-13 NMSA 1978] and the delivery thereof to any 
such new county, the same shall be taken and deemed in law the equivalent of such original record 
and be of the same force and effect and impart notice equally with original records, and certified 
copies of the transcribed records or any part thereof made by the county clerk of said new county 
shall be receivable in evidence in the same manner certified copies of such original records would 
have been so received. 
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History: Laws 1899, ch. 70, § 3; Code 1915, § 1125; Compiler's notes. — The 1915 Code compilers substi- 
C.S. 1929, § 33-3305; 1941 Comp., § 15-3107; 1953 tuted "county clerk" for "probate clerk and ex officio re- 
Comp,., § 15-33-14. corder." 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


4-33-15. [Transcriptions made prior to 1899 validated.|] 


Whenever any county created prior to'March 16, 1899 has already caused records eaiee the 
property therein to be made from the records of the county or counties, from which the same was cre- 
ated and certified to be such transcription by the county clerk making the same; such transcription 
shall have the same force and effect and certified copies or any part thereof shall be receivable in 
evidence as above provided for counties which shall have such transcription after March 16th, 1899. 


History: Laws 1899, ch. 70, § 4; Code 1915, § 1126; . created by law," "affecting" for "effecting," "county clerk" 
C.S. 1929, § 33-3306; 1941 Comp., § 15-3108; 1953 for "probate clerk and ex officio recorder" and "shall have 
Comp., § 15-33-15. such transcription after March 16th, 1899" for "shall _ 

Compiler's notes. — The 1915 Code compilers sub- hereafter have such transcription." 


stituted "created prior to March 16, 1899" for "heretofore 


4-33-16. [Payment for transcription; county clerk; deferred payments. |] 


The account of such county. clerk shall be presented to the board of county commissioners of the 
new county, said account to be itemized and verified, showing his expenses and services for such 
work, which shall consist of money, if any, actually expended by him for books of record in which 
the transcripts had been entered and a charge at the rate of fifteen cents [($.15)] per one hundred 
words for copying, comparing, indexing and certifying the transcripts of records and he shall be 
allowed interest on all deferred payments at six percent per annum. 


History: Laws 1907, ch. 28, § 2; Code 1915, § 1128; C.S. Cross references, — For costs of transcription of, re- 


1929, § 33-3308; 1941 ‘sh i +, § 15-3110; 1953 Comp., eords, see 4-33-13 NMSA 1978. 
§ 15-33-17, 


ANN OTATIONS 


Compensation of deceased Spee. Where probate 


, clerk died in 1906 while in process of making transcripts 
only to the county clerk of a county out of which another of property records of old county for use of new county, 


has been created, it may not apply to a person engaged to. ., 4 i ths : titled 
transcribe such records under 4-33-13 NMSA 1978 who is Ait by CLL. 1897, Scots parent 34-7-14, ar 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
_ Compiler's notes. — Since this section seems to apply 


not a clerk of such county. NMSA’ 1978). and not b ; : rR ES 
" F ) y this section, which imposed ad- 
gh Ope ited Cena en substituted BREE eleris! for ditional duties which were not performed by the decedent. 
sPaphate clonic end ex giticio recorier Summers v. Board of Cnty, Comm'rs, 1910-NMSC-025, 15 


N.M, 376, 110 P. 509. 


4-33-17, Annexation by resolution; notification of secretary of state; 
challenge. 


If there are no qualified electors residing within the portion of a county proposed to be annexed 
by another county, resolutions shall be passed by the county commissions of both affected counties 
approving a transfer of territory from one county to the other. The resolutions shall state the facts 
permitting such transfer by this method and a description of the territory to be transferred, The 
county clerks shall forward a copy of each resolution to the secretary of state. The county to which 
the territory is to be transferred shall place the territory within one or more of its voting precincts 
and so notify the secretary of state for compliance with election laws. Any aggrieved property 
owner or qualified elector within the annexed territory may file an action in the district. court; if 
no action is filed within the ninety days, the transfer of the territory shall take n plage! in accordance 
with the provisions of Section 4-33-7 NMSA 1978. ) 


History: 1978 Comp., § 4-33-17, enacted by Laws 
1985, ch. 64, § 1. 
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4-34-1 | CHANGE OF COUNTY SEATS 4-34-1 


ARTICLE 34 
Change of County Seats 
Sec. ) Sec. 
4-34-1, Petition; number of signers; calling of election; 4-34-6. City cooperating in erection of buildings; bonds; 
deposit in certain cases; deeds to property taxation. 
for buildings; prohibited: removals; limita- 4-34-7. City cooperating; amount of bonds required; city 
tion on elections... to have perpetual use. 
4-34-2.,. Notice of election; ballots; canvassing. 4-34-8. City cooperating; sale of bonds; construction by 
4-34-3.. Bonds for new building; bids. commissioners; maintenance. 
4-34-4. Removal to new county seat; neglect of officer; 4-34-9. City cooperating; bonds and deeds may be in lieu 
misdemeanor; penalty. of cash contribution. 
4-34-5. Notice of éstablishment of new county seat; pend- 4-34-10, Tax levy for payment of bonds. 


ing actions and proceedings, 


4-34-1. [Petition; number of signers; calling of election; deposit in 
certain cases; deeds to property for buildings; prohibited 
removals; limitation on elections.] 


Whenever the citizens of any county in this state shall present a petition to the board of county 
commissioners signed by qualified electors’ of said county equal in number to at least one-half the 
legal votes cast at the last preceding general election in said county, asking for the removal of the 
county seat of said county to some other designated place, which petition shall be duly recorded in 
the records of said county, said board shall make an order directing that the proposition to remove 
the county seat to the place named in the petition, be submitted to a vote of the qualified electors 
of said county at the next general election, if the same is to occur within one year of the time of 
presenting said petition; otherwise at a special election to be called for that purpose at any time 
within two months from the date of presenting said petition: provided, that whenever it is proposed 
to.remove a county seat of any county which has public buildings consisting of a courthouse and 
jail, the original construction of which cost said county more than the sum of thirty thousand dol- 
lars ($30,000), such cost to be ascertained from the records of the board of county commissioners 
of said county, then before said board of commissioners shall make such order so submitting such 
proposition to remove the county seat, to the qualified voters of said county, [the board of commis- 
sioners] shall require from the petitioners or the persons interested in the removal of said county 
seat a deposit of forty thousand dollars ($40,000) in money, which said deposit shall be placed in 
the treasury of said county, which said sum of money when so placed in said treasury shall be 
used in the construction of a courthouse and jail in the.event that the proposition for the removal 
shall receive a majority of the votes cast at such election, but such deposit shall not be required as 
a condition precedent to submitting such proposition a the removal in counties which have no 
courthouses and jails, the cost to the county of which, as ascertained from the records of said county 
commissioners is less than said sum of thirty thousand dollars ($30,000) as aforesaid; but the same 
shall be required in all cases when it is proposed to remove a county seat from a point situated on 
a railroad to another point also so situated: provided, further, that the city, town, village or place 
named in the petition to which it is proposed to remove said county seat shall be at least twenty 
miles distant from the then county seat of said county and said:petitioners or persons interested 
in the removal of said county seat shall cause to be conveyed to'said county, by a good and perfect 
title, in the event that the proposition for the removal shall receive a majority of the votes cast at 
such election, sufficient suitable land-to be accepted, if containing as much as three-fourths of an 
acre for courthouse, jail and other buildings for such county, the deed for which shall be filed with 
and accepted by the board of county commissioners before calling said election which deed to be 
redelivered to the grantor therein named in case said proposition to remove said county seat fails to 
receive a majority of the votes cast at such election, and that no proposition to remove a county seat 
from a city, town, village or place, situated on a railroad, to'one not so situated, shall be entertained 
or voted upon, and that no vote shall be ordered on substantially the same proposition more than 
once in ten years. 7 
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4-34-2 


History: Laws 1897, ch. 6, § 1; C.L. 1897, § 630; Laws 
1909, ch. 80, § 2; Code 1915, § 1140; C.S, 1929, § 33- 
3501; 1941 Comp,, § 15-3201; 1953 Comp., § 15-34-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — New Mexico Const., art. X, § 3 
provides that where there are county buildings, three- 
fifths of the votes are necessary for removal of the county 
seat. It also limits removal elections to once in eight years, 

Cross references, — For issuance of bonds for con- 
struction of buildings, see 4-34-38 NMSA 1978. 

For acceptance of bonds and deeds to grounds in lieu of 
cash contribution, see 4-34-9 NMSA 1978. 

For constitutional provisions for removal of county 
seats, see N.M. Const., art. X, § 3. 


ANNOTATIONS 


Constitutionality of article. — The intent of the 
legislature was to apply the law to all cities and counties 
similarly situated; having a present application to all cit- 
ies within the provisions of the act and ‘a future applica- 
tion to all cities in the territory attaining similar condi- 


tions, The necessity for the discrimination made in this. 


act is apparent and fully justifies its enactment as general 
legislation which it purports to be. Codlin v. Kohlhousen, 
1899-NMSC-008, 9 N.M. 565, 58 P. 499, appeal dismissed, 
181 U.S. 151, 218. Ct. 584, 45 L. Ed. 793 (1901). 

Validity. — This section is valid and constitutional. 
Gray v. Taylor,.227 U.S. 51, 33 S. Ct,,199, 57 L. Ed. 413 
(1913). 

This section was not special or local by reason of the 20- 
mile limitation. Gray v. Taylor, 1910-NMSC-069, 15 N.M. 
742, 113 P. 588, aff'd on rehearing, 1911-NMSC-020, 16 


NM. 171, 113 P. 588, aff'd, 227 U.S. 51, 33 8. Ct. 199, B7 L. 


Ed. 413 (1913). 

This section was not invalid for want of registra- 
tion of voters at particular election. Gray v. Taylor, 
1910-NMSC-069, 15 N.M. 742, 113 P. 588 (1910), aff'd on 
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rehearing, 1911-NMSC-020, 16 N.M. 171, 113 P. 588, aff'd, 
227 U.S. 51, 33 S. Ct. 199, 57 L. Ed. 413 (1913), 

This section was held not invalid for absence of sig- 
nature of governor and certificate by him as of the date 
when he received it; nor for the absence of signatures of 
presiding officers of the legislative council and house, the 
journals showing passage in both houses. Gray v. Taylor, 
1910-NMSC-069, 15 N.M. 742, 113 P. 588, aff'd on rehear- 
ing, 1911-NMSC-020, 16 N.M. 171, 113 P. 588, a/f'd, 227 
U.S. 51, 33 S. Ct. 199, 57 L. Ed. 413 (19138). 

Effect of constitutional provision. — The consti- 
tutional provision relative to removal of county seats 
"as now or hereafter provided by law" authorized elec- 
tion under this section, Orchard v. Board of Comm'rs, 
1938-NMSC-011, 42 N.M. 172, 76 P.2d 41. 

Meaning of "general election". — Legislature in 
authorizing municipalities to change their names and 
change their county seats by favorable vote at "general 
election" following appropriate action of the governing 
body meant the biennial election for choosing county, state 
and federal officials and representatives. Benson v. Wil- 
liams, 1952-NMSC-074, 56 N.M. 560, 246 P.2d 1046. 

Contents of petition. — Petition to board of county 
commissioners to call an election to vote on proposition to 
remove county seat was held sufficient without requesting 
removal of county seat. Gray v. Taylor, 227 U.S. 51, 33 S. 
Ct. 199,57 L. Hd. 413 (1913). 

Determination of original cost of old building. 

— In determining original cost of old building, subse- 
quent repairs should not be included. Gray v. Tuylor, 
'1910-NMSC-069, 15 N.M. 742, 113 P. 588 (1910), aff'd on 
rehearing, 1911-NMSC-020, 16 N,M. 171, 113.P, 588, affd, 
227 U.S. 51, 33 S. Ct. 199, 57 L, Ed, 413 (1913), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 32, 33. 

Prohibition to restrain action of administrative officers as 
to relocation of county seat, 115 A.L.R. 33, 159 A-L.R. 627, 

» 20 C.J.S. Counties §§ 49 to’ 62. 


4-34-2. [Notice of election; ballots; canvassing.] 


The county commissioners shall cause a certified copy of such order to be published in some 
newspaper of general circulation published in said county for four consecutive weeks immediately 
prior to such election, and by handbills posted up at three of the most public places in each pre- 
cinct at least four weeks prior to such election. 

The ballots to be voted at such election shall have printed thereon the words: For county seat 
i eee , with the name of the place for which the voter desires to cast his ballot either printed 
or written thereon. Such ballots shall be canvassed as in elections for county officers and the re- 
turns of such election shall be certified by the county clerk to the secretary of state together with 
a certified copy of the order of the county commissioners and a sworn certificate of the publication 
thereof, to be filed 1 in the office of'said secretary. 


History: Laws 1897, ch. 6, § 2; C.L. 1897, § 631; Code 
1915, § 1141; C.S. 1929, § 33-3502; 1941 Comp., § 15- 
3202; 1953 Comp., § 15-34-2. 


Cross references, — For canvassing of ballots, see 1- . 


13-1 NMSA 1978 et seq. 


ANNOTATIONS 


Form of ballot. — Form of ballots in county seat re- 
moval election was held sufficient where ballot provided 
for in order was’"For county seat...." Gray v. Taylor, 
1910-NMSC-069, 15 N.M. 742, 113 P. 588 (1910), aff'd on 


For publication of notice, see 14-11-1 NMSA 1978 et seq. rehearing, 1911-NMSC-030, 16 N.M. 171, 113 P. 588, aff'd 
; é ? ig i ' ’ onthe ? . »O ’ 


227 US. 51, 33 S. Ct. 199, 57 L. Ed. 413 (1918), 


4-34-3. Bonds for new building; bids. . 


Should a majority of the votes at such election be cast in favor of the place named in the peti- 
tion, the county seat shall be removed to that place, and it shall be the duty of the board of county 
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commissioners, as soon as the citizens:of that place have delivered the deed and paid over the sum 
of money mentioned in the written guaranty provided for in Section 4-34-1 NMSA 1978, to cause 
to be erected upon the site so provided a courthouse and jail to cost not to ae three times the 
amount paid by the citizens, including said amount: 

For the purpose of such construction, the board of county commissioners is Seles andivezod to 
issue bonds of that county in such form as the board of county commissioners'shall determine, for 
such time and bearing such rate of interest as it may deem best, such bonds to be sold at, above or 
below par as permitted by the Public Securities Act [6-14-1 through 6-14-83 NMSA 1978], or taken 
at par in payment for such construction. The contract for the construction of such buildings shall 
be let to the lowest responsible bidder after advertising the time and place of opening sealed bids 
for the same in a newspaper published in the county once a week for four consecutive weeks, such 
contractor to furnish a good and sufficient bond for the completion of such buildings according to 
the plans and specifications: Why. Ed 


History: Laws 1897, ch. 6, § 3; C.L. 1897, § 632; Code expressly provide that certain omissions shall invalidate 
1915, § 1142; C.S. 1929, § 33-3503; 1941 Comp., §15- _ the vote, in which event no alternative is left to the court, 
3203; 1953 Comp., § 15-34.3; Laws 1983, ch. 265, § 15. Orchard v. Board of Comm'rs, 1988-NMSG-011, 42 N.M. 

Cross references. — For bonds for Pearthiiaes. jails, 172. 76 P20 415 
bridges, hospitals and libraries, see 4-49-1 NMSA 1978 et seq. Prerequisites to bond issue. — Bonds for construc- 

For public works contracts, see 13-4-1.NMSA 1978 et seq. tion of buildings in removal of county seat may not be is- 

For publication of notice, see 14- 11-1 NMSA 1978 et seq. sued until county commissioners have complied with con- 

stitutional requirements. Orchard v. Board of Comm'rs, 
ANNOTATIONS, | 1938-NMSC-011, 42 N.M. 172, 76 P.2d 41. 


Am. Jur. 2d, AL. R. and C, J.S. references. — Public 
contracts: authority of state or its subdivision to reject all 
bids, 52 A.L.R. 4th 186. 


Vote required. — Mere irregularitiés in the conduct of 
an election will not render an election void in the absence 
of a statute so providing. The legislature may, however, 


4- 34- 4, [Removal 8 new Hats seat; neglect of officers 
misdemeanor; penalty. | 


So soon as convenient buildings can be had at such new county seat the aintete for said mee sled be 
held therein, and:so soon.as the new courthouse and jail shall have been completed, the county commis- 
sioners shall cause all the county records, county offices and property pertaining thereto, and all county 
prisoners, to be removed to the new county seat. Any county commissioner or other county officer who 
shall neglect or refuse to carry out any of the provisions of this section shall be deemed guilty of a misde- 
meanor and upon conviction thereof, shall be fined in a sum not less than five hundred dollars [($500)] 
nor more than one thousand dollars [($1,000)], which fine may be collected by a suit on his official bead 
and shall be paid over to the county treasurer for the general county fund. 


i 


History: Laws 1897, ch. 6, § 4; C.L. 1897, § 633; Code When removal to new county seat required. — In 
1915, § 1143; C.S. 1929, § 33-3504; 1941 Comp. § 15- case of removal to.a new county seat, officers are not re- 
3204; 1953 Comp., § 15-34-4. quired to remove offices and books before a courthouse 

Bracketed material. — The bracketed material was and jail are completed. Territory ex rel. White v. Riggle, 
inserted by the compiler and is not part of the law. 1911-NMSC-074, 16 N.M. 718, 120 P. 318. 

- Cross references, — For requirement that county sur- A courthouse must be built on property within 
veyor keep office at county seat, see 4-42-4 NMSA 1978. the county seat. 1967 Op, Att'y Gen. No, 67-61. 

For requirement that county officers keep offices at What materials need to be moved. — Where conve- 
county seat, see 4-44-34 NMSA 1978. nient buildings have been obtained at the new county seat 

For requirement that clerk of probate court have office for the purpose of holding court, the district. court may 
at county seat, see 34-7-4 NMSA 1978, » . and shall convene its sessions therein, but none of ie 

other county offices, records or prisoners shall be remove 
ANNOTATIONS — to the new county seat until the courthouse and jail are 
Section not repealed by 4-44-34 NMSA 1978. — > completed, and this includes the probate office, 1936 Op. 


This section was not made obsolete by the predecessor of Att'y Gen. 36-1472. 


current 4-44-34 NMSA 1978, amending the law relating Am. Jur. 2d, A.L.R. and C.J.S. references, — Offi- 
to the duty of officers to keep office at the county seat. cer's failure or refusal to reside at county seat as neglect 
Tebritory ex rel. White'v. Riggle) 1911-NMSC-074, 16N.M, oP duty puniahable af offense, 184 7h Re i266. 

718, 120 P. 318. : 


roi | 
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4-34-5. [Notice of establishment of new county seat; pending actions ©» 
and proceedings. | 


When a new county seat shall have been established in accordance with this article the county 
commissioners shall cause due notice thereof to be published in some newspaper of general circu- 
lation published in said county for four consecutive weeks, and all suits, actions, process, prosecu- 
tions and proceedings already commenced or that may be commenced shall proceed to final judg- 
ment and execution at such new county seat. 


History: Laws 1897, ch. 6, § 5; C.L. 1897, § 634; Code compiled herein as 4-34-1 to 4-34-10 NMSA 1978. The 
1915, § 1144; C.S. 1929, § 33-3505; 1941 Comp., § 15- words "this act" referred to Laws 1897, ch. 6, compiled 


3205; 1953 Comp., § 15-34-5. herein as 4-34-1 to 4-84-5 NMSA 1978. 
Compiler's notes, — The words "this article" were © Cross references, — For publication of notice, see 14- 
substituted for the words "this act" by the 1915 Code com- 11-1 NMSA 1978 et seq. 


pilers and referred to art. 29 of ch. 24 of the 1915 Code 


4-34-6. [City cooperating in erection of buildings; bonds; taxation.] 


Hereafter when the county seat of any county in this state shall be established at any incor- 
porated city and the council of such city shall desire to join with said county in the erection of a 
public building to be used as a courthouse and jail, as well as for city purposes, such council may 
issue bonds of such city for the purpose of such construction and the purchase of suitable grounds 
for such buildings, not to exceed in amount three percent upon the total.value of all the taxable 
property within the limits of such city, as shown by the last preceding general assessment for the 
purpose of taxation: provided, the total indebtedness of such city, including such bonds, shall not 
exceed four per centum of the total value of all taxable property within the limits of BCH city ac- 
cording to such last preceding general. assessment, 

Such bonds may be payable in such time and manner and with such rate of interest not to ex- 
ceed six per centum per annum as such council shall prescribe; and it shall be the duty of such 
council, or the county commissioners of said county, as the case may be, to cause to be levied and 
collected in the manner and at the time of the levying and collecting other taxes each year and 
until such bonds and interest thereon shall be fully paid, a special tax upon all taxable property in 
the said city sufficient in amount to meet the interest and create a sinking fund to pay said bonds 
at palate in accordance with the provisions thereof. 


Histoxi Laws 1897, ch. 33, § 1; C.L. 1897, § 635; Cross references.’ — For joint City-County Building 
Code 1915, § 1145; C.S, 1929, § 38-3506; 1941 Comp., Law, see 5-5-1 NMSA 1978 et seq. ‘ 
§ 15-3206; 1953 Comp,, § 15-34-6, 


4-34-7, [City epoperatine: amount of bonds required; city to have 
perpetual use.] 


The county commissioners of such county are hereby authorized 6 join with the council of such - 
city in the construction of such building: provided, the par value of the bonds so issued and con- 
tributed by such city shall equal the cost of the grounds for such building. The [, the] amount of 
the cash contribution provided by law to be made by the city to which the county seat shall be re- 
moved, and a sufficient sum in addition thereto to cover the costs of the additional space to be used 
for city purposes; and upon completion of said building to give such city a lease for the perpetual 
use of such portion of said building as it may be entitled to; and also to arrange for the keeping of 
city prisoners in said jail. 


History: Laws 1897, ch. 33, § 2; C.L. 1897, § 636; Cross references. — For. requirement of contribution 
Code 1915, § 1146; C.S, 1929, § 33-3507; 1941 Comp., by city to which county seat to be removed, see 4-34-1 
§ 15-3207; 1953 Comp., § 15-34-7, NMSA 1978. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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4-34-8. [City cooperating; sale of wifes construction by commissioners; 
maintenance. | 


Such bonds shall be sold at par or taken at par in payment for grounds or building, and such 
bonds shall be delivered'to the county commissioners or to such person as they may designate to 
have charge of the construction and payment for such building. The contract for such construction 
shall be let by the county commissioners, and said grounds and building shall belong to the county, 
and the county shall have the right to charge and collect from such city its proper share of the cost 
of maintenance, repair and insurance thereof. 


History: Laws 1897, ch. 33, § 3; C.L. 1897, § 637; 
Code 1915, § 1147; C.S. 1929, § 38-8508; 1941 Comp. 
§ 15-3208; 1953 Comp. -§ 15-34-8. 


Cross references. — For public works contracts, see 
13-4-1 NMSA 1978 et seq. 


4-34-9. [City cooperating; Bui and deeds may be i in lieu of cash 
contribution. ] 


Such county commissioners shall receive and accept bonds of such city issued according to this 
article, together with an agreement duly executed by the owners of suitable grounds for said pub- 
lic building, to execute a good and sufficient deed conveying the same to said county in exchange 
for a certain amount of said bonds in lieu of the cash contribution and guaranty provided by law in 
case of removal of county seats. 


History: Laws 1897, ch. 33, § 4; C.L. 1897, § 638; 
Code 1915, § 1148; C.S. 1929, § 33-3509; 1941 Comp., 
§ 15-3209; 1953 Comp. + § 15-34-9. 

Compiler's notes. — The words "this article" were 
substituted for the words "this act" by the 1915 Code com- 


compiled herein as 4-34-1 to 4-34-10 NMSA 1978. The 
words "this act" referred to Laws 1897, ch. 33, compiled 
herein as 4-34-6 to.4-34-10 NMSA 1978. 

Cross references. — For requirement of contribution 
by city to which county seat to be removed, see 4-34-1 


pilers and referred to art. 29 of ch. 24 of the 1915 Code NMSA 1978. 


4-34-10. [Tax levy for payment of bonds.] 


In case of a removal of the county seat as provided by law and the issue of bonds by any county 
for the purpose of constructing county buildings, it’shall be the duty of the county commissioners 
of such county to cause to be levied and collected at the time and in the manner of levying and 
collecting other taxes, each year until said bonds and the interest thereon are fully paid, a special 
tax upon all taxable property within said county sufficient to pay the interest on such bonds and 
to create a sinking fund to retire said bonds at maturity in accordance with the provisions thereof. 


History: Laws 1897, ch. 33, § 5; C.L. 1897, § 639; 
Code 1915, § 1149; C.S, 1929, § 33-3510; 1941 Comp., 
§ 15-3210; 1953 Comp., § 15-34-10, 


Cross references. — For bonds for courthouses, jails, 
bridges, hospitals and libraries, see 4-49-1 NMSA 1978 
et seq. 


ARTICLE 35 


Determination of Boundary Disputes 


Sec. 

4-35-1. Boundaries; dispute; commission to settle. 
4-35-2. Survey; plat and field notes. 

4-35-3, District attorney; duties; payment of expenses. 


Sec. 
4- a 4. Boundary commission; inability to locate linel; 
procedure for judicial determination]. 


4-35-1. Boundaries; dispute; commission to settle. 


Whenever the location of the boundary line between two or more counties is in dispute, the con- 
troversy shall be settled by a boundary commission consisting of the chair of the board of county 
commissioners and a licensed professional surveyor appointed by the board of county commis- 
sioners of each of the counties affected by the dispute and the district attorney of the district in 
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which the counties are situate. If such counties are:in more than one judicial district, the district 
attorney of each district shall be a member of the commission. 


History: Laws 1912, ch, 45, § 1; Code 1915, § 1174; . ANNOTATIONS 


Coal poriuforrarute tees enn Sp aad i oo Am, Jur. 2d, A.L.R. and C.J.S. references, — 56 Am! 
The 2011 seadainvediid mete December 31, 2012, Jur. 2d Municipal Corporations, Counties, and Other Po- 


: : : litical Subdivisions § 28. 
required that licensed ,professional surveyors be ap-. R 
: oie ight of county as to challenging acts or proceedings by 
Dolited }0,phe BOURaary reat which its boundaries are affected, 86 A.L.R,1873. 
20 C.J. 8. Counties § 16. ; 


4-35-2. [Survey; plat and field notes. | 


It shall be the duty of such boutidary commission to cause a joint Bhryay to ‘be made of Bue 
boundary line according to the description thereof in the statutes and to have such line plainly 
marked by suitable monuments set at convenient intervals and to cause a plat and field notes of 
such survey to be filed in the office of the county clerk of each of said counties. Such plat and field 
notes shall be signed and certified by the members of the boundary commission as the official plat 
and field notes of said boundary line as located by the commission. 


History: Laws 1912, ch. 45, § 2; Code 1915, § 1175; _ For survey for establishment of county boundaries, see 
C.S. 1929, § 33-4004; 1941 Comp. + § 15- 3302; 1958 4-42-9 NMSA 1978. 
Comp., § 15-35-2. 

Cross references, — For descriptions of county bound- 
aries, see 4-1-1 NMSA 1978 et seq. 


4- 35- 3. [District attorney; duties; payment of expenses. | 


' The district attorney or district attorneys, as the case may be, shall call a meeting of the com- 
mission to arrange for making such joint survey. 

The officers serving on such boundary commission shall receive no additional compensation for 
such services. The expense incurred by the commission for transportation, subsistence and the nec- 
essary assistants and employes [employees] shall be borne share and share alike by the several 
counties interested, to be paid upon warrants drawn by the several boards of county commissioners. 


History: Laws 1912, ch. 45, § 3; Code 1915, § 1176; Bracketed material. — The bracketed material was 
C.S. 1929, § 38-4005; 1941 Comp., § 15-3308; 1953 ‘inserted by the compiler and is not part of the law, ~ 
Comp,, § 15-35-3. ; 


4-35-4. Boundary commission; inability to locate line[; aE for 
judicial determination]. 


If for any reason the joint boundary commission be unable to locate the boundary line according 
to the description thereof in the statutes, the commission shall certify such disagreement to the 
attorney general of the state of New Mexico, and it shall thereupon be the duty of the attorney 
general of the state of New Mexico to forthwith file petition in the district court of the judicial dis- 
trict wherein the two counties disagreeing as to the boundary are located, or, if said counties are in 
two judicial districts, said petition shall be filed in either of said judicial districts as may be deter- 
mined by the said attorney general of the state of New Mexico; such petition shall accurately de- 
scribe by metes and bounds or by section, township and range, the area in controversy. The judge 
of the district court in which such petition is filed shall thereupon enter an order fixing a time and 
place for hearing upon said petition, and cause such notice thereof to be given to interested parties 
as the court in such order may prescribe, Upon such hearing the court shall receive and hear such 
competent evidence as may be material to prove the true location of such county line as fixed by 
the statutes of New Mexico; and the court shall from such evidence determine and fix by judicial 
decree the boundary line between the two counties, as it may find the same to exist under the laws 
of the state of New Mexico and shall assess the costs to the parties as to the court may seem just 
and equitable. The board of county commissioners of either county interested, or any taxpayer of 
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the district or area involved in the controversy may appear at said hearing and introduce evidence 
as to the true location of such boundary line. In the event such decree shall establish a boundary 
line different from the line theretofore recognized by either county in the matter of assessment 
and collection of taxes, or by:individual' owning real estate in the area thus in controversy in the 
matter of the filing or recording of instruments of writing affecting such real estate, such decree 
shall not affect taxes or property already assessed for taxes at the time of the rendition of such 
decree, and the record of instruments affecting such real estate made in good faith in either county 
before the rendition of said decree shall/not be affectedthereby, but such filing or recording of such 
instruments shall be legal, and have the same effect as if such instruments had been filed or re- 
corded in the proper county as determined by the decree so establishing such boundary line. 


History: Laws 1912, ch. 45, § 4; Code 1915, § 1177; Bracketed material. — The bracketed material in the 
C.S8. 1929, § 33-4006; ‘Laws 1939, ch. 160, °'§ 1; 1941 eatchline was inserted by the compiler and is not part of 
Compt 15-8304; 1953 eee os the law. 


Cross references. — For descriptions of ears bound- 
aries, see 4-1-1 NMSA 1978 et seq. 


ARTICLE 36 


Miscellaneous Powers of Counties 


Sec. ) Sec, 
4-36-1. [County public library;] secretary of state to fur- 4-36-7, / Foreign trade zones. 

nish publications. 4-36-8. Class B county; sewer and water utility. 
4-36-2, County libraries; establishment; contract ser- 4-36-9,. Reimbursement for expenses.attendant to tempo- 

vices; gifts and bequests, rary detention of a child; reimbursement 

4-36-3, County power to act as agent; purpose. , for ancillary services; civil action, 
4-36-4,. County property. 4-36-10. Class A county; sewer and water utility; opera- 
4-36-5, Firefighting; county may purchase from munici- tion authorization. 

palities. 4-36-11. Findings; declaration of disaster; powers of 
4-36-6. Parks; county government acquisition. county commissions, 


4-36-1. [County public library;] fgets Sa of state to furnish 
publications. 


After a public library is established, the secretary of state shall furnish to the public library a 
copy of any work published under his authority. . 


History: 1953 Comp., § 15-36-1.2, enacted by Laws Bracketed material. — The bracketed material in the 


1965, ch, 87, § 2. , catchline was inserted by the compiler and is not part of 
~ the law. 


436-2. County libraries; establishment; contract services; gifts 
and bequests. 


A. Acounty may establish and maintain a free public library under proper regulation and may 
receive, hold and dispose of a gift, donation, devise or bequest that is made to the county for the 
purpose of establishing, increasing or improving the library. The governing body may apply the 
use, profit, proceeds, interest and rents RecrHang from such property in any manner that will best 
improve the library and its use. 

B. A county establishing a public library may enter into contracts and joint powers agreements 
with other counties, municipalities, local school boards, post-secondary educational institutions 
and the library division of the office of cultural affairs for the furnishing of regional library ser- 
vices. 


History: 1953 Comp., § 15-36-1.3, enacted by Laws Cross references. — For state library commission, see 
1965, ch. 87, § 3; 1977, ch. 246, § 46; 1980, ch. 151, § 2; Chapter 18, Article 2 NMSA 1978, 
1999, ch, 20, § 2. 
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The 1999 amendment, effective June 18, 1999, substi- 
tuted the present catchline for the former catchline which 
read "Contract with other counties"; deleted former Sub- 
sections A(1) through A(3) and B relating to contracting 
with one or more counties and the library division of the 
office of cultural affairs for library services, contracting 
for the establishment of a regional library serving more 


COUNTIES 


4-36-6 


than one county, appropriating money for the support of a 
regional library or library services, and providing that any 
regional library so established must first be approved by 
the’ state librarian; added the language beginning "estab- 
lish and maintain" to the end of Subsection A; and added 
Subsection B. ; 


4-36-3. County power to act as agent; purpose. 


A county may act as an agent of the United States government for the expenditure of money 
authorized by any act of the United States congress. 


History: 1958 Comp., § 15-36-1.4, enacted by Laws 
1975, ch. 137, § 1. 


ANNOTATIONS 


County receipt of wastewater system construc- 
tion grants. — There are no constitutional or statutory 


4-36-4, [County property.] 


limitations which would’ prevent counties: from being eli- 
gible to receive wastewater system construction grants 
from the environmental protection agency. 1978 Op. Att'y 
Gen. No, 78-15, 


Any real or personal property heretofore or which may hereafter be transferred to any county 


shall be deemed the property of such county. 


History: Laws 1876, ch. 1, § 2; C.L. 1884, § 333; C.L. 
1897, § 652; Code 1915, § 1151; C.S. 1929, § 33-3602; 
1941 Comp., § 15-3402; 1953 Comp., § 15-36-2. 


ANNOTATIONS 


‘Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 491 to 499. 


Absence of specific statutory authority, power of govern- 
ing body of county to dispose of county real estate in, 21 
A.L.R.2d 722. 

Public utility plant or interest therein, power of county 
to sell, lease or mortgage, 61 A.L.R.2d 595. 

20 C.J.S. Counties §§ 143 to 149. 


4-36-5. Firefighting; county may purchase from municipalities. 


A. ‘Counties may contract with municipalities or individuals for purchase of firefighting ser- 
vices for the county or certain areas in a county where such services are needed when, in the 
opinion of the board of county commissioners, such services may be more economically provided by 
such contracts than maintaining firefighting services by the county. 

B. The contract price shall be based upon the cost of the services, the depreciation of the equip- 
ment and the cost of insurance necessary or desirable to protect the municipality from loss or 
claim during the time it is engaged in extraterritorial firefighting under a contract with the county. 
Subject to the agreement between the municipality and the county, the contract may provide for 


annual, monthly or actual-use payments. 


History: 1953 Comp., § 15-36-40, enacted by Laws 
1967, ch. 115, § 1; 2013, ch. 78, § 1. 

Cross references, — For municipal powers for fire 
prevention and protection, see 3-18-11 NMSA 1978. 

For municipal fire-fighting facilities, see 3-35-1 NMSA 
1978 et seq. 


For the Fire Protection Fund Law, see 59A-53-1 NMSA 
1978 et seq. 

The 2013 amendment, effective June 14, 2013, autho- 
rized counties to contract with individuals for firefight- 
ing services; and in Subsection A, after "municipalities", 
added "or individuals". 


4-36-6. Parks; county government acquisition. 


No county government shall acquire property within the exterior boundaries of any other lo- 
cal government for park purposes unless it has received the prior approval for such acquisition 
for such purposes from the governing body of the local government within whose boundaries the 
property is situated. 
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History: 1953 Comp.,, § 15-36-42, enacted by Laws ANNOTATIONS 
1973, ch. 368, § 1. be ort unas 
Cross references. — For powers of municipalities as . Am. Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 
to parks generally, see 3-18-18 NMSA 1978. ity to one struck by golf ball, 53 A.L.R.4th 282, 


For construction of parks and recreational facilities, see 
3-18-19 NMSA 1978. 


4-36-7. Foreign trade zones. 


The board of county commissioners of any county, pursuant to the federal Foreign Trade Zones 
Act, as may be amended from time to time, and regulations adopted pursuant thereto, may: 

A. with the prior written approval of the economic development department, apply for and ac- 
cept.a grant of authority to establish, operate and maintain a foreign trade zone; 

B. provide such facilities and services as may be necessary or desirable in establishing a for- 
eign trade zone; and 

C. exercise such other powers as may be necessary or desirable to establish, operate and main- 
tain a foreign trade zone. 


History: Laws 1991, ch. 154, § 1. For the federal Foreign Trade Zones Act, see 19 U.S.C.S, 
Cross references. — For municipal foreign-trade zone § 81a et seq. 

regulations, see 3-18-29 NMSA 1978. 
For the Community Development Incentive Act, see 

Chapter 3, Article 64 NMSA 1978. 


4-36-8. Class B county; sewer and water utility. 


A. Any class B county of the state having a population of more than ninety-eight thousand 
but less than one hundred thousand, according to the last federal decennial census, and having a 
net taxable value for rate-setting purposes for the 1991 property tax year of more than one billion 
four hundred million dollars ($1,400,000,000) but less than one billion five hundred million dollars 
($1,500,000,000) shall be permitted to purchase, own, operate and sell sewer and water utilities. 
Such class B counties shall not purchase, own, operate or sell any other utilities. 

B. . In the operation of a.sewer or water utility by a class B county, the county shall set just and 
reasonable rates bagad.« on. cost of service. | 


Bintons; 1978 Comp., § 4-36-8, enacted by Laws 
1993, ch. 308, § 1. 


4-36-9. Reimbursement for expenses attendant to temporary detention 
of a child; reimbursement for ancillary services; civil action. 


A. When a child is,detained in a facility for the temporary detention of children that i is admin- 
istered or financed by a county and the child subsequently is found to be delinquent or enters into 
a consent decree, the board of county commissioners may seek reimbursement from ithe child's 
parent, guardian or legal custodian for the amount of money expended by the county for the care 
and support of the child during his period of detention. The child support guidelines set forth in 
Section 40-4-11.1 NMSA 1978 may be used to calculate a reasonable payment. 

B. When a child is detained in a facility for the temporary detention of children that.is adminis- 
tered or financed by the county and the child subsequently is.found to.be delinquent or enters into 
a consent decree, the board of county commissioners may seek reimbursement from the child's par- 
ent, guardian or legal custodian for the amount of money expended by the county for the provision 
of ancillary services to the child. Ancillary services include psychiatric, psychological or medical ser- 
vices provided by the county to the child. The child support guidelines set forth in Section 40-4-11.1 
NMSA 1978 may be used for the purpose of determining the amount of money owed by a parent, 
guardian or legal custodian for the provision of ancillary services to that parent's child. 

C. When a parent, guardian or legal custodian refuses or fails to reimburse a county for the 
expenses incurred by a county pursuant to Subsection A or B of this section, the board of county 
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commissioners may initiate a civil action against the parent, guardian or legal custodian to re- 
cover the amount of money owed to the county. 


History: Laws 1998, ch, 243, § 1. 


4-36-10. Class A county; sewer and water utility; operation 
authorization. 


A. Aclass A county having a population of more than one hundred thirty-five thousand but less 
than four hundred eighty-one thousand according to the last federal decennial census, and having 
a 1993 net taxable value of property, as that term is defined in the Property Tax Code [Chapter 7, 
Articles 35 through 38 NMSA 1978], of at least one billion one hundred thirty-one million dollars 
($1,131,000,000) but not more than five billion two hundred million dollars ($5,200,000,000) may 
establish, purchase, own and operate sewer and water utilities and sell water and sewer utility 

service. 

B. In the operation of a sewer or water utility, the county shall set just and reasonable rates 
based on its cost of service. 


History: 1978 Comp., § 4-36-10, enacted by Laws 
1996, ch. 83, § 1. 


4-36-11. Findings; declaration of disaster; powers of county 
commissions. ~ 


A. The legislature finds that: 

(1) numerous citizens and government officials in the state of New Mexico have repeatedly 
petitioned the United States forest service both collectively and individually at public meetings, 
by correspondence and by telephone to request that the forest service take appropriate action to 
remove or eliminate the conditions that have created a state of emergency caused by a present risk 
to the lives and property of citizens in and adjacent to national forests within New Mexico; 

(2) all the petitions have for all practical purposes been either ignored or discounted by 
the United States forest service resulting only in what can be reasonably characterized as inaction 
on the part of the forest service to appropriately reduce, if not remove, the risk to the lives and 
property of the citizens of New Mexico; 

(3) because the United States forest service has failed to exercise its responsibilities as a 
sovereign to protect the lives and property of the citizens of New Mexico and because it is a fun- 
damental principle under the laws of any just society that the persistent failure of a sovereign to 
fulfill such obligations constitutes grounds for the forfeiture of jurisdictional supremacy, such a 
forfeiture must hereby be recognized and declared; and 

. (4) because of recognition and declaration of this forfeiture of jurisdictional su- 
premacy, a jurisdictional vacuum has been created that requires the state of New Mexico 
to acknowledge its obligations as a sovereign power to protect the lives and property of its 
citizens and consequently to authorize any action it presently deems necessary to fill the 
vacuum created by the federal government by assuming jurisdiction to reduce to acceptable 
levels, if not remove, the threat of i abil tet: fires posed by present conditions in national 
forests within its borders. 

B. The legislature declares a disaster within those areas of the fattened forests of New Mexico 
that suffered severe fire damage, as determined by the local board of county commissioners, where 
large amounts of forest undergrowth have created the potential for damaging fires in the future. 
The legislature also declares that the disaster is of such magnitude that the police power of the 
state should be exercised to the extent necessary to provide the resources and services that will 
end the disaster and mitigate its effects. 

C. After consulting with the state forester and the regional United States forester, seleih sur- 
veys, holding those public hearings as may be necessary and developing a plan to mitigate the 
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effects of the disaster, a board of county commissioners for a county in which a disaster has been 
declared pursuant to Subsection A of this section may take such actions as are necessary to clear 
and thin undergrowth and to remove or log fire-damaged ‘trees within the area of the disaster. A 
county may enter into an agreement with a contractor, licensee or other agent to carry out the 
purposes of this subsection. 


History: Laws 2001, ch. 7,§1. by conflicting federal law, the district court did not err in 


Emergency clauses. — Laws 2001, ch. 7, § 2 contained granting summary judgment to the United States because 


an emergency clause and was approved March 8, 2001. although state and local governments can ordinarily ex- 
ercise their police powers over federal land within their 


ANNOTATIONS boundaries, those powers must yield under the Suprem- 

‘ tea acy Clause when they conflict with federal law regarding 
eae aati sitar edeammastiaced i a conduct on federal land. The test of whether both federal 
suant to this section, enacted a plan to reduce hazard- and state regulations may operate, or the state regulation 
ous vegetation in the Lincoln national forest by extract- must give way under the Supremacy Clause is whether 
ing standing live and dead trees and wood materials for both regulations can be enforced without impairing the 
the purpose of reducing the fire danger in the area, and federal superintendence of the field, not whether they 
where the United States sued thé board“dnd the state of are aimed at similar or different objectives. United States 
New Mexico in federal court seeking a declaration that v. Bd. of Cnty. Commiss'rs of the Cnty. of Otero, 843 F.3d 
the resolution and its enabling statute were preempted 1208 (10th Cir. 2016). 

ARTICLE 37 
® 
County Ordinances 
Sec. ' Sec, 
4-37-1.. Counties; powers; ordinances. 4-37-9, County ordinances; recording and publication; 
4-37-2. Areas in which county ordinances are effective. effective date, 
4-37-3. Enforcing county ordinances; jurisdiction. 4-37-9.1, Water conservation and drought management 
4-37-4, Enforcement. officers in counties; duties, plans. 
4-37-5. County ordinances; style and form, 4-37-10. Short title. 
4-37-6.. Yoting on proposed county ordinances; majority 4-37-11, - Validation. 
vote required for passage or repeal. 4-37-12, Effect and limitations. 

4-37-7. Proposal of ordinances; publication, 4-37-13. Construction. 
4-37-8.. Printed county ordinances; seal; use as evidence. 


4-37-1. Counties; powers; ordinances. 


All counties are granted the same powers that are granted municipalities except for those pow- 
ers that are inconsistent with statutory or constitutional limitations placed on counties. Included 
in this grant of powers to the counties are those powers necessary and proper to provide for the 
safety, preserve the health, promote the prosperity and improve the morals, order, comfort and 
convenience of any county or its inhabitants. The board of county commissioners may make and 
publish any ordinance to discharge these powers not inconsistent with statutory or constitutional 
limitations placed on counties. 


History: 1953 Comp., § 15-36A-1, enacted by Laws each particular act to be done, but it is sufficient if the 
1975, ch. 312, § 1. words used are sufficiently comprehensive to include the 
Cross references, — For municipal ordinances, see 3- proposed acts; an express authority might be general as 
17-1 NMSA 1978 et seq: well as particular. Agua Pura Co. v. Mayor of Las Vegas, 

For powers of municipalities, see 3-18-1 NMSA 1978 et seq. 1900-NMSC-002, 10 N.M. 6, 60 P. 208. 
For zoning regulations, see 3-21-1 NMSA 1978 et seq. Police powers. — The legislature has conferred po- 
lice powers to counties through Section 4-37-1 NMSA 
ANNOTATIONS 1978. Brazos: Land, Inc. v. Board of Cnty. Comm'rs, 


1993-NMCA-0138, 115 N.M. 168, 848 P.2d 1095. 
General police power and zoning ordinances. — 
Counties have statutory authority to enact general police 


Powers. — A county is a political subdivision of the 
state and possesses only such powers as are expressly 
granted to it by the legislature, together with those neces- . : 
sarily implied to implement those express powers. El Do- power and zoning ordinances; however, enactment proce- 
rado at Santa Fe, Inc. v. Board of Cnty. Comm'rs of Santa dures and regulatory powers differ between the two. Board 
Fe Cnty., 1976-NMSC-029, 89 N.M. 313, 551 P.2d 1860. of Cnty. Comm'rs v. City of Las Vegas, 1980-NMSC-137, 95 


Construction of grants of authority generally. — N.M. 387, 622 P.2d 695. , 

It is not necessary that grant of powers to counties or _ Preemption of local ordinances. — Under New Mex- 

other municipal corporations contain a specification of ico law, there are three ways a state statute can preempt a 
local ordinance: 1) expressly, because the statute contains 
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language stating that it preempts local ordinances, 2) im- 
pliedly, because the ordinance and the state statute con- 
flict, or 3) impliedly, because the statute demonstrates an 
intent to occupy the entire field. Rancho Lobo, Ltd. v. De- 
vargas, 803 F.8d 1195,(10th Cir. 2002), cert. denied, 538 
U.S. 906, 128 S. Ct. 1483, 155 L. Ed. 2d 225 (2003). 

In passing the Forest Conservation Act, 68-2-1 NMSA 
1978 et seq., the legislature left room for concurrent ju- 
risdiction over local forestry issues; thus, the act does 
not impliedly preempt a county ordinance, dealing, inter 
alia, with economic development, local employment, and 
hours of operation, by occupying the entire field of regula- 
tion relating to timber harvesting in New Mexico. Rancho 
Lobo; Ltd. v. Devargas, 303 F.3d 1195 (10th Cir. 2002), cert. 
denied, 538 U.S. 906, 123 S. Ct: 1488, 155 L. Hd. 2d 225 
(2003), 

Under New Mexico law, an Srditiended is not necessarily 
invalid because it provides for greater restrictions than 
state law; rather, the test is whether the ordinance per- 
mits an act the general law prohibits or prohibits an act 
the general law permits, Rancho Lobo, Ltd. v. Devargas, 
308 F.8d 1195 (10th Cir, 2002), cert. denied, 588 U.S. 906, 
123 S. Ct. 1483, 155 L. Ed, 2d 225 (2003). 

Enforcement of zoning ordinances. — Although 
this section acknowledges that counties are granted the 
same powers granted to municipalities except for those 
powers that are inconsistent with the statutory or consti- 
tutional limitations placed on counties, the statute in no 
way provides an express grant of authority to enforce lo- 
cal zoning ordinances on state land. County of Santa Fe 
v. Milagro Wireless, LLC, 2001-NMCA- 070, 130 N.M. 771, 
32 P.3d 214. 

Leasing road equipment; — A county has the power 
to lease road equipment as a power included in the right 
to purchase. Allstate Leasing Corp. v. Board of County 
Comm'rs, 450 F.2d 26 (10th Cir. 1971). 

Road construction and repair. — Counties possess 
the authority to construct or repair county roads within 
their boundaries. Bolton v. Board of Cnty. Comm'rs, 
1994-NMCA-167, 119 N.M. 355, 890 P.2d 808, cert. denied, 
119 N.M. 311, 889 P.2d 1233 (1995). 

Removal of offices, property and prisoners to new 
county seat. — A county is a quasi-municipal corpora- 
tion and among its definite powers is the power, coupled 
with a mandatory duty, to remove to new county. seat, 
when properly selected, all county offices and property, 
and all county prisoners, if courthouse and jail are com- 
pleted. Orchard, v. Board of Comm'rs, 1988-NMSC-011, 42 
N.M, 172,76 P.2d 41, 

Power to adopt traffic ordinances. — Based on 
express provisions in the’ state Motor Vehicle Code [66- 
1-1 NMSA. 1978] governing local authorities and the 
corresponding powers of counties and municipalities, a 
county has the statutory authority to adopt local traffic 
ordinances that are not inconsistent with the laws of the 
state. Board of Comm'rs v. Greacen, 2000-NMSC-016, 129 
N.M. 177, 3 P.3d 672. 

Ordinance conflicted with free range of livestock 
management. — Where the county filed a criminal com- 
plaint against defendant for allowing defendant's cattle to 
run at large in violation of a county ordinance that made 
it unlawful for a person to allow or permit an animal to 
run at large; and the land in question was not within the 
boundary ofa municipality, a conservancy district, or a 
military base, the metropolitan court properly dismissed 
the criminal complaint because the ordinance conflicted 
with New Mexico's free range or "fence out" approach to 
livestock management as expressed in Subsection C of 
Section 66-7-363 NMSA 1978 and Section: 77-16-1 NMSA 
1978, and the county did not have general authority to 
disallow the free running: of livestock in unincorporated 
or open areas of their jurisdiction, Bernalillo Bd. of Co. 
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Comm'rs v, Benavidez, 2018-NMCA-015, 292 P.8d 482, 


cert. denied, 2012-NMCERT-012, 


Merit system and collective bargaining. — A board 
of county commissioners has power to adopt a merit sys- 
tem for, and collectively bargain with, county employees, 
Board of Cnty, Comm'rs v., Padilla, 1990-NMCA-125, 111 
N.M. 278, 804 P.2d 1097. 

Authority to charge franchise fee. — A county 
board of commissioners may enter into franchise agree- 
ments with utility companies and impose a franchise fee 
in exchange for the county's reasonable expenses incurred 
in granting the franchise and for the utilities' use of public 
highways, streets and alleys under the franchise agree- 
ments, 2014 Op. Att'y Gen. No, 14-01. _ ' 

Powers generally. — A county is merely a governmen- 
tal unit of the state and possesses only such powers as are 
expressly or impliedly conferred upon it by constitutional 
provisions or legislative enactments. 1969 Op. Att'y Gen. 
No, 69-103. 

Consolidation of counties. — Two or more counties 
possess the authority to consolidate in accordance with 3- 
5-1 NMSA 1978. The counties, however, must be contigu- 
ous. 1987 Op, Att'y Gen. No, 87-55. 

The legislature would be prohibited from passing a spe- 
cial law that would in effect or specifically abolish a county. 
When two or more counties consolidate under a general 
statute, however, they effectively are abolished, and a new 


entity would emerge. 1987 Op. Att'y Gen. No. 87-55. 


The laws providing for annexation or consolidation of 
portions of counties provide no "priorities" among con- 
tiguous counties. The petition must accurately set out 
the boundaries of the county proposed to be annexed and 
must state to which county the residents desire to be an- 
nexed, The resolutions’ providing for consolidation must 
also include within their terms the counties to be consoli- 
dated. 1987 Op.'Att'y Gen. No. 87-55. 

No authority to call for referendum. — In the ab- 
sence of a constitutional reservation of the right of the 
people to hold referendum on county ordinances, and in 
the absence of a specific statutory authority requiring 
a referendum on ordinances, there is no authority for a 
county to call a voluntary referendum. Should such a ref- 
erendum be held, it- would not, regardless:of its outcome, 
affect the adoption or validity of the ordinance. 1979 Op. 
Att'y Gen. No, 79-35. 

Cooperation with cities and federal government. 
— A county and a city can enter into an agreement to co- 
operate in sponsoring a flood control project, and counties 
and cities can cooperate with the federal government and 


~ geek aid under the Watershed Protection and Flood Pre- 
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vention Act (16 U.S.C. 1001 et seq.). 1963-64 Op. Att’ y 
Gen. No, 63-82;: 

Power to carry out proprietary functions. — Vaden 
the general rule, the grant to counties of the authority to 
carry out normally proprietary functions may not be im- 
plied under any statute. 1969 Op. Att'y Gen. No. 69-103. 

Operation of housing project. — The county .com- 
missioners are invested with broad powers regarding 
authority to do acts in the interest of the county. The op- 
eration of a housing project is certainly in the interest of 
the county and for a county purpose and county commis- 
sioners have the power to maintain and operate a housing 
project. 1953-54 Op. Att'y Gen. No. 53-5725. 

Authority over sewage facilities. — Pursuant to - 
this section and 3-26-1A(1) NMSA 1978, counties have 
the authority to acquire and maintain sewage facilities 
and thereby meet the requirements of 40 C.F.R. 131.11(0) 
(2)(ii), which requires an agency to have the authority to 
effectively manage waste treatment works, etc. 1978 Op. 
Att'y Gen. No. 78-15. 

County may not impose criminal sanctions by 
resolution rather than by ordinance, 1981 Op. Att'y Gen, 
No. 81-26. 
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Fireworks. — This section gives counties the same 
authority to enact ordinances under the. Fireworks Li- 
censing and Safety Act (60-2C-1 et seq. NMSA 1978) as 
is specifically conferred on munselae ities 1990 Op. Att'y 
Gen. No, 90-11, 

Setting office hours, — A county commission may set 
the hours that offices of other elected county officials must 
stay open. 1990 Op. Att'y.Gen. No. 90-05. 

Increasing work hours without additional com- 
pensation. — A county commission may increase the 
hours worked by county employees without additional 
compensation. 1990 Op. Att'y Gen. No. 90-05. 

Violation of law by county officials. — Elected 
county officials who fail to perform their official duty are 
subject to removal, civil suit or criminal prosecution if 
they violate the law. 1987 Op. Att'y Gen. No, 87-18. 

General superintending authority of commission 
or council, — A county commission or a: county council 
does not have any general superintending authority over 
other elected county officials. 1987 Op. Att'y Gen. No. 87-18. 

Supervision of employees of elected officials. — A 
county commission, its personnel director or other agents 
may exercise supervision over the employees of other 
elected officials and require those employees to work hours 
contrary to’those established by the officials, to the extent 
permitted by statute, provided the board's supervision over 
elected officials' employees does not interfere with the du- 
ties of those officials. 1990 Op. Att'y Gen. No. 90-05, 

Although a county commission has the authority to con- 
trol staff of elected officials to some extent through the 
budget, it must act reasonably in light of other demands 
on the budget and the needs of the officials. 1990 Op, Att'y 
Gen. No. 90-05. 

Lease of equipment or Pavagantet ais botish — Mu- 
nicipalities or counties may lease equipment or other per- 
sonal property on a long-term basis, since municipalities 
and counties in New Mexico have been given express au- 
thority to contract, and a lease is merely a contract. 1966 
Op. Att'y Gen. No. 66-20. 

Purchase and sale of land for industrial park 
development. — Under this section, it appears that a 
county may purchase land for industrial park develop- 
ment and in turn sell the property in order for the de- 
velopment to be realized if such;a transaction would be 
for the benefit of the inhabitants of the county. It appears 
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that so long as the land purchased for industrial park de-__ 


velopment is sold at a fair market price, the operation of 
such a project will not run afoul of N.M. Const., art. IX, 
§ 14, 1965 Op. Att'y Gen. No. 65-75. 

Conservation easements. — Counties may acquire 
and hold conservation easements assuming they: do, so 
consistent with other laws applicable to public purchases 
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of real property and do not do so by eminent domain. 2001 
Op. Att'y Gen. No. 01-02. 

Providing work for charitable institutions, — It 
may be implied, from construction of N.M. Const., art. 
IX, § 14, that a county would have the power to do "road 
work for a charitable institution which was providing for 
the care of sick and indigent persons. 1969 Op. Att'y Gen. 
No. 69-103, 

Providing services for private persons, — The 
county road departments may not perform services for 
private persons without specific statutory authority. 1969 
Op. Att'y Gen. No. 69-103. 

Responsibility for legal fees, — In a lawsuit between 
a county commission and other elected county officials 
concerning employment terms and conditions, each party 
is responsible for its own attorney's fees. The county is re- 
sponsible for legal fees of its elected officials and employ- 
ees only to the extent required by: statute. 1990 Op. Att'y 
Gen. No. 90-05. . 

Law reviews. — For note, "County Regulation of Land 
Use and Development," see 9 Nat. Resources J. 266 (1969). 

Am, Jur, 2d, A.L.R. and Ciw.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions 8§ 167 to 204, 295 to 383, 400. 

Loan or transfer temporarily of money from one fund to 
another, power to make, 70 A.L.R,.431. 

Mortgage or pledge of property or income thereof, power 
as to, 71 A.L.R, 828. 

Federal courts, applicability to, of state constitutional or 
statutory provisions regarding liability of county to suit, 
86 A.L.R, 1019, 

Insurance of public property, right or duty to carry, 100 
A.L.R. 600,» 

Compromise claim, power of county or its officials to, 
105 A.L.R. 170, 15 A.L.R.2d 1359. 

"County and corporate" purposes, what are, within con- 
stitutional provision that legislature may invest power to 
levy taxes for, in the local authorities, 106 A.L.R. 913. 

Stock of private corporation, constitutional or statutory 
provisions prohibiting counties from acquiring or sub- 
scribing to, 152 A.L.R, 495. 

Auditorium or stadium as public purpose for which tax- 
ing power may be exercised, 173 A.L.R. 415, 

Assignment of claims arising out of contract against 
state, constitutionality, construction and effect: of statute 
forbidding, 175 A.L.R. 1119. 

Real estate, power of governing body to dispose of in ab- 
sence of specific statutory authority, 21 A.L.R.2d 722. 

Tax claim, power to remit, release or compromise, 28 
A.L.R.2d 1425. 

Public utility plant or interest therein, power of county 
to sell, lease or mortgage, 61 A.L.R.2d 595. 

20 C.J.S. Counties §§ 39, 73. 


4-37-2. Areas in which county ordinances are effective. 


County ordinances are effective within the boundaries of the county, including privately owned 
land or land owned by the United States. However, ordinances are not effective within the limits 
of any incorporated municipality; provided that an ordinance adopted by a county pursuant to the 
Solar Energy Improvement Special Assessment Act [Chapter 4, Article 55C NMSA 1978] shall be 
effective within the limits of an incorporated municipality if the municipality adopts an ordinance 
approving the application of the county's ordinance within the incorporated municipality.” 


History: 1953 Comp., § 15-36A-2, enacted by Laws 
1975, ch. 312, § 2; 2019, ch. 110, § 1. 

Cross references. — For municipal.ordinances, see 3- 
17-1 NMSA 1978 et seq. 

For zoning regulations, see 3-21-1 NMSA 1978 et seq. 
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The 2019 amendment, effective June 14, 2019, pro- 
vided that ordinances adopted by a county pursuant to 
the, Solar Energy Improvement Special Assessment Act 
are effective within the limits of an incorporated munici- 
pality if the municipality adopts an ordinance approv- 
ing the application of the county's ordinance within the 
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incorporated municipality; after "not effective within the Municipality not exempt from regulations of air 
limits of any incorporated municipality", added the re- quality control board. — This section does not ex- 
mainder of the section. empt a municipality from regulations adopted by the 
Albuquerque-Bernalillo county air quality control board, 

ANNOTATIONS which has the authority to adopt regulations to prevent 

County traffic ordinance. — Provision of a county or abate air pollution in Bernalillo county. 1982Op: Att'y 


Gen. No.82-07. 


traffic ordinance that "It is unlawful for any person who is Ami Jur, 2dy ARs ahdstWiSirefarsicesioso IRs 


under the influence of intoxicating liquor to drive any ve- dius." : f sieeeah bade tals eel 
hicle within this state" was clearly antagonistic with the lus,” meaning of term com isch sna saa ee motelesisbe a 
jurisdictional limit placed on county ordinances in this ordinance as descriptive of area, location or distance, 


section. Board of Comm'rs v. Greacen, 2000-NMSC-016, A.L.R.2d 605. 
129 N.M. 177, 3 P.3d 672. 


4-37-3. Enforcing county ordinances; jurisdiction. 


A. County ordinances may be enforced by prosecution for violations of those ordinances in any 
court of competent jurisdiction of the county. Penalties for violations of any county ordinances 
shall not exceed a fine of three hundred dollars ($300) or imprisonment for ninety days or both the 
fine and. imprisonment; except that a county may enact and enforce ordinances that impose the 
following penalties in addition to any other penalty provided by law: 

(1) .no more than one thousand dollars ($1,000) for discarding or disposing of refuse, litter 
or garbage on public or private property in any manner other than by disposing it in an authorized 
landfill; 

(2) no more than five thousand dollars ($5,000) for the improper or illegal disposal of haz- 
ardous materials or waste in any manner other than as provided for in the Hazardous Waste Act 
[Chapter 74, Article 4 NMSA 1978]; and 

(3) no more than imprisonment for three hundred sixty-four days or a fine of one thousand 
dollars ($1,000), or both, for violation of an ordinance regarding driving Sob sein the influence 
of intoxicating liquor or drugs. 

B... Prosecution of violations under this section may be commenced by the issuance of a citation 
charging the violation. Citations may be issued by the code enforcement officer of the county or 
an employee or employees of the county authorized by the board of county commissioners to issue 
such citations. 


History: 1953'Comp., § 15-36A-3, enacted by Laws Cerrillos Gravel Products, Inc. v. Santa Fe Bd. of Cnty. 
1975, ch. 312, § 3; 1989, ch. 370, § 1; 1993, ch. 66, § 2. Comm'rs, 2005-NMSC-023, 138 N.M. 126, 117 P.3d 932. 

The 1993 amendment, effective January 1, 1994, in- County traffic ordinance. — Provision of a county 
serted the subsection designations "A" and "B" and, in traffic ordinance that purported to punish certain of- 
Subsection A, inserted the paragraph designations "(1)" fenses deemed to be felonies with punishment up to im- 
and "(2)" and added Paragraph (3). prisonment for eighteen months and/or a five thousand 


dollar fine was in direct conflict with this section and 
ANNOTATIONS was, therefore, invalid. Board’ of Comm'rs v. Greacen, 


Enforcement of ordinance. — This section does not 2000-NMSC-016, 129 N.M. 177, 3 P.3d 672. 
provide sole remedy for violations. of county ordinances. 


4-37-4. Enforcement officers in counties; duties. . 


A. Itis the duty of every county sheriff, deputy sheriff, constable and other county law enforce- 
ment officer to: : , 

(1) enforce the provisions of all county ordinances; . 

(2) diligently file a complaint or information alleging a violation if circumstances would 
indicate that action to a reasonably prudent person; and 

(3) cooperate with the district attorney or other prosecutor in all reasonable ways. 

B. Any county law enforcement officer that fails to perform his duty in any material respect is 

subject to removal from office and payment of all costs of prosecution. 


History: 1953 Comp., § 15-36A-4, enacted by Laws Cross references. — For county sheriff, see Chapter 4, 
1975, ch. 312, § 4. Article 41 NMSA 1978. 
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For payment of expenses of sheriffs, deputy sheriffs and 
guards in performing certain official business, see 4-44-18 
NMSA 1978. 


ANNOTATIONS 
Liability under 41-4-12 NMSA 1978. — The statu- 


justice; accordingly, as with the duty to investigate crimes 
under 29-1-1 NMSA 1978, the duties of cooperating with 


_ prosecutors, diligently filing complaints, and bringing de- 


fendants before the courts inure to the benefit of private 
individuals, and the violation of these statutory duties 
may give rise to a cognizable claim under the Tort Claims 
Act, Chapter 41, Article 4 NMSA 1978, Weinstein v. City 


tory. obligations that officers cooperate with prosecutors 
and bring defendants before the courts are primarily 
designed to protect the public by ensuring that danger- 
ous criminals are removed from society and brought to 


of Santa Fe’ex rel. Santa Fe Police Dep't, 1996-NMSC-021, 
121 N.M. 646, 916 P.2d 13138. 


4-37-5. County ordinances; style and form. 
The style and form of county ordinances shall be determined by the board of county commissioners. 


History: 1953 Comp., § 15-36A-5, enacted by Laws 
1975, ch, 312, § 5. 


4-37-6.. Voting on proposed county ordinances; majority vote required 
for passage or repeal. 


A. A proposed county ordinance shall be passed only by a majority vote of all the members 
of the board of county commissioners, and an existing county ordinance shall be amended or re- 
pealed in the same manner. Upon a vote of passage, amendment or repeal of any county ordinance, 
the yeas and nays shall be called and recorded. 

B. Within thirty days of the adoption, amendment or repeal of an ordinance or resolution in an 
H.class county, a petition may be presented to the board of county commissioners asking that the 
measure be submitted to a special election for its adoption or rejection. The petition must be signed 
by more than fifteen percent of the number of qualified electors who voted at the previous general 
election. Only qualified electors may sign the petition. Upon the filing of the petition with the board 
of county commissioners, the ordinance or resolution becomes ineffective and.the board shall provide 
for an election on the measure within sixty days of the filing of the petition. The ballot shall contain 
the text of the ordinance or resolution in question. Below the text shall be the phrases: "for the mea- 
sure" and "against the measure" followed by spaces for marking with a cross the phrase desired. The 
election may be held using voting machines in which case copies of the ordinance or resolution shall 
be made available at the polls, If a majority of the votes cast favor the measure, it shall take effect im- 
mediately. If a majority of the votes cast are against the measure, it shall not take effect. 


History: 1953 Comp., § 15-36A-6, enacted by Laws 
1975, ch. 312, § 6. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — In- 
junctive. relief against... submission of constitutional 


amendment, statute, municipal charter or municipal ordi- 
nance, on ground that proposed action would be unconsti- 
tutional, 19 A.L.R.2d 519. 


4- 37- 7. hea of ordinances; publication. 


IN Ordinances may be proposed by any member of the board of county commissioners. Ordi- 
nances shall not be submitted to the board for final passage until a majority of the members have 
directed that the title and a general summary of the subject matter of the proposed ordinances 
be published one time in a newspaper of general circulation within the county at least two weeks 
prior to the meeting of the board at which the ordinance is proposed for final passage. The date 
and time of the meeting at which the ordinance is to be considered shall also be published. 

B. Copies of proposed ordinances shall be made available to interested persons during normal 
and regular business hours of the county clerk upon request and payment of reasonable charge, 
beginning with the date of publication and continuing to the date of consideration by the county's 
elected commission. 
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C. This section shall not apply to ordinances dealing with an emergency declared by the board 
of county commissioners to be an immediate danger to the public health, safety and welfare of the 
county or to ordinances the, subject matter of which amends a city zoning map if the amendment 
has been considered by, and recommended to, the board of county commissioners by a Bape EE 
commission with jurisdiction in the matter. 

D. It is a sufficient defense to any suit or prosecution to show that notice by publication was 
not made. 


History: 1953 Comp., § 15-36A-7, enacted by Laws ANNOTATIONS 
1975, ch. 312, § 7; 1981, ch. 218, § 2. bye are ; 
Cross references. — For adoption of municipal ordi- An omission of a publication of an ordinance 
Hancos. ace 8.17.4 NMISAO73. would render the enactment of the ordinance void and it 
. could not be enforced. 1964 Op. Att'y Gen. No. 64-117 (ren- 

dered under former law). 


4-37-8. Printed county ordinances; seal; use as evidence. 


County ordinances may be received in evidence without further proof when they are printed and 
when the ordinance purports to be printed by the county. Ordinances may also be proved by the 
seal of the board of county commissioners. 


History: 1953 Comp., § 15-36A-8, enacted by Laws 
1975, ch. 312, § 8. 


4-37-9. County ordinances; recording and publication; effective date. 


A. All county ordinances, immediately after their passage, shall be recorded in a book Kept, for 
that purpose and shall be authenticated by the signature of the county clerk. 

B.° No ordinance shall take effect until thirty days after the Sr NAnC has been recorded i in the 
book kept by the county for that purpose. 

C. Notwithstanding the provisions of Subsection B of this section, when a board of county com- 
missioners declares that it is necessary for the public peace, health and safety that an ordinance 
take effect immediately after passage, the ordinance shall take effect when it is recorded in the 
book kept by the county for that purpose and authenticated by the signature of the county clerk. 


History: 1953 Comp., § 15-36A-9, enacted by Laws ANNOTATIONS 
1975, ch. 312, § 9; 1997, ch, 37, § 1. 

The 1997 amendment, effective July 1, 1997, added Am. Jur, 2d, A.L.R. and C.J.S. references. — Con- 
Srpsention C. luther fa declaration of emergency in ordinance, 35 


4-37-9.1. Water conservation and drought management plans. 


A county shall consider ordinances and codes to encourage water conservation and drought 
management planning pursuant to the provisions of Section 3 [72-14-3.2 NMSA 1978] of this act. 


History: Laws 2008, ch. 138, § 2. ~ art. IV, § 23, was effective June 20, 2003, 90 pele after 
Effective dates. — Laws 2003, ch. 138 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


4-37-10. Short title. 


This act [4-87-10 through 4-37-13 NMSA 1978] may be cited as the "Home Rule County Valida- 
tion Act". 


History: Laws 1987, ch. 8, § 1. 
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4-37-11. Validation. 


All amendments adopted under color of law to a county charter adopted under the provisions of 
Article 10, Section 5 of the constitution of New Mexico allowing or purporting to allow the county 
to exercise all legislative powers and perform all functions not expressly denied by general law 
or charter as provided in Article 10, Section 6 of the constitution of New Mexico and all acts and 
proceedings heretofore taken under such charter amendments are hereby validated, ratified, ap- 
proved and confirmed, as of the date of adoption or attempted adoption of such amendments, 
notwithstanding any lack of power, authority or otherwise, and notwithstanding any defects and 
irregularities in such acts and proceedings. 


History: Laws 1987, ch. 8, § 2. 


4-37-12. Effect and limitations. 


The Home Rule County Validation Act [4-37-10 through 4-37-13 NMSA 1978] shall operate to 
supply such legislative authority as may be necessary. to validate any amendments to a county 
charter adopted under Article 10, Section 5 of the constitution of New Mexico allowing the county 
to exercise the powers provided for in Article 10, Section 6 of the constitution of New Mexico and 
any acts and proceedings heretofore taken under such charter amendments which.the legislature 
could have supplied or provided for or can now supply or provide for in the law under which such 
amendments were adopted and such acts and proceedings were taken. The Home Rule County 
Validation Act, however, shall be limited to the validation of charter amendments, acts and pro- 
ceedings to the extent to which such validation can be effectuated under the state and federal 
constitutions. The Home Rule County Validation Act shall not operate to validate, ratify, approve, 
confirm or legalize any charter amendment, act, proceeding or other matter which has heretofore 
been determined in any legal proceeding to be illegal, void or ineffective. 


History: Laws 1987, ch. 8, § 3. 


4-37-13. Construction. 


The Home Rule County Validation Act [4-37-10 through 4-37-13 NMSA 1978], being necessary 
to secure the public health, safety, convenience and welfare, es be liberally construed to carry 
out its purposes. 


History: Laws 1987, ch. 8, § 4. 


ARTICLE 38 
Board of County Commissioners 

Sec. Sec. 
4-38-1. Exercise of county powers. 4-38-13.2. Legislative findings; community value. 
4-38-2. Members; quorum. 4-38-14. County appropriation for state fair authorized. 
4-38-38. Residence in districts; period for districting; elec- 4-38-15. Agent of county having charge of county exhibit 

tion at large. at state fair; appointment, 
4-38-4, 4-38-5. Repealed. 4-38-16. Accounts; county buildings; taxation. 
4-38-6. Election; term. 4-38-17. Tax levy for county general purposes; allocation, 
4-38-7. Holding office until successor is qualified. 4-38-17.1. Tax levies authorization; procedures; health 
4-38-8. Meetings. purposes, 
4-38-9,. Repealed. 4-38-18. Management in general. 
4-38-10. Chairman. . 4-38-19, County commissioners; employing deputies and 
4-38-11. Chairman; powers and duties. employees; employing a county manager. 
4-38-12. Seal; sessions to be public; rules and regulations. 4-38-22, Repealed. 
4-38-13. Powers; property belonging to county. ° 4-38-23, Repealed. 
4-38-13.1. County equipment and property; permitted 4-38-24. Powers over highways. 

uses, 4-38-25, Bridges. 
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Sec. Sec. 5 rcs beds ; 
4-38-26. Streets in unincorporated county seats. 4-38-33, Eminent domain power over land contiguous 
4-38-27. Receipts and. expenditures; publication of re- and adjacent to airport, 

port. _ ? 4-38-34. Joint county-municipal operation of airports, 
4-38-28. Payments without authority; liability of com- rested. toting tae pes iesieg sis 

nit rant 4-38-37, Procedure for issuing bonds for airports, . 
4-38-29. Approving unauthorized account; penalty; re- 4-38-38, Creation of county advisory boards 

covery of money. 4-38-39. Duties of board. 
4-38-30. | Neglect of duty; penalty. 4-38-40. Executive committee. svOId 
4-38-31. Establishment of airports. 4-38-41. Terms of members. * 
4-38-32. Eminent domain power for acquiring airports. 4-38-42. Salary [; members of advisory board]. a 


4-38-1. [Exercise of county powers. |] 


The powers of a county as a body politic and corporate 


commissioners. 


History: Laws 1876, ch. 1, § 3; C.L. 1884, § 334; C.L. 
1897, § 653; Code 1915, § 1188; C.S. 1929, § 33-4201; 
1941 Comp.,, § 15-3501; 1953 Comp., § 15-37-1. 

Cross references. — For powers of counties generally, 
see 4-37-1 NMSA 1978. 

For management powers of board generally, see 4-38-18 
NMSA 1978. 

For filling of vacancies in legislative offices, see N.M. 
Const., art. IV, § 4. 

For control of property of disincorporated municipali- 
ties, see 3-4-7 NMSA 1978. 

For subdivision planning, see 3-20-5 NMSA 1978 et seq. 

For investigation of bonds of county and precinct offi- 
cers, see 10-2-12 NMSA 1978. 

For filling of vacancies in county and precinct offices, see 
10-3-3 NMSA 1978. 

For liability of governmental entities and public em- 
ployees, see 41-4-1 NMSA 1978 et seq, 

For subdivision regulation, see 47-6-9 NMSA 1978 et 
seq. 


ANNOTATIONS 


Government of county vested in boards of county 
commissioners. — By the 1876 act.of which this section 
was a part, it was evidently intended that the government 
of the county should pass from the probate judge to the 
boards of county commissioners. Coler v. Board of Cnty. 
Comm'rs, 1891-NMSC-024, 6 N.M. 88, 27 P. 619. 

Allocation of public funds. — Where a county or po- 
litical subdivision is confronted with a shortage of avail- 
able revenues, the county is invested with discretion con- 
cerning the allocation of public funds. Gallegos v. Trujillo, 


1992-NMCA-090, 114 N.M. 435, 839 p20 645, cert. denied, 


114 N.M. 314, 838 P.2d 468. 


Investment decision-making. — The county trea- 


surer determines how to deposit and invest county funds. 
That decision must then be approved by the board of 
county commissioners, sitting as the county board of fi- 
nance. The board of finance has no power to modify the 
county treasurer's decision without, the, treasurer's con- 
currence. On the other hand, the county treasurer cannot 
impose a unilateral decision upon the board of finance, 
Board of Cnty. Comm'rs v. Padilla, 1990-NMCA-125, 111 
N.M. 278, 804 P.2d 1097. 

There is no statutory prohibition against delegation to 
the county treasurer by the board of county commission- 
ers, sitting as the county board of finance, of specific in- 
vestment decision-making. For example, the board could 
adopt a policy and permit the treasurer to make invest- 
ment decisions that conform to the policy. Such delegation 
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fee 


shall be exercised by a board of county 


may be essential to enable the treasurer to respond to 
sudden changes in the financial markets. Board of Cnty. 
Comm'rs v. Padilla, 1990-NMCA-125, 111 N.M. 278, 804 
P.2d 1097. 

Adoption of merit system or approval of 
collective- bargaining agreement, — There is no statu- 
tory impediment in:general to the adoption by the board 
of county commissioners. of a merit system or approval of 
a collective-bargaining agreement that includes at least 
some employees of the county treasurer. Board of Cnty. 
Comm'rs v. Padilla, 1990-NMCA-125, 111 N.M. 278, 804 
P.2d 1097. 

A board of county commissioners does not tel peas or be 
infringe upon a county treasurer's prerogatives unless 
it undermines the treasurer's ability to perform the du- 
ties of the office by means that are not granted to the 
board by statute. Ordinances providing for merit systems 
or collective-bargaining agreements can pass that test. 
Board of Cnty. Comm'rs v. Padilla, 1990-NMCA-125, 111 
N.M. 278, 804 P.2d 1097. 

Employment offer from two commissioners held 
invalid. — The action of two county commissioners orally 
extending an offer of a two-year employment was with- 
out statutory authority because it was not.made at.a duly 
constituted meeting of the board and, thus, it was not a 
valid act capable of binding the county, Trujillo v. Gonza- 
les, 1987-NMSC-119, 106 N.M. 620, 747 P.2d 916. 

County officials are trustees for the people within 
the county. — As such, they are required to act with rea- 
sonable skill and diligence, and to discharge their duties 


with that prudence, caution and attention which careful 


men usually exercise in the management of their own af- 
fairs. 1967 Op. Att'y Gen. No. 67-149. 

General superintending authority. — A county 
commission or a county council does not have any gen- 
eral superintending authority over other elected county 
officials. 1987 Op. Att'y Gen. No. 87-18. 

Violation of law. — Elected county officials who fail to 
perform their official duties are subject to removal, civil 
suit or criminal prosecution if they violate the law. 1987 
Op. Att'y Gen. No. 87-18. 

Ownership, operation and maintenance of an air- 
port i is within the powers of the board of county commis- 
sioners. 1947-48 Op. Att'y Gen. No. 47-5007. 

Closing county offices on Saturdays. — In view 
of the language of the statutes and the holdings in the 
supreme court, the county commissioners in the various 
counties have the absolute power and discretion to deter- 
mine if they should close the county offices on Saturdays. 
1955-56. Op. Att'y Gen, No. 55-6221. 
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Approval of purchases must be made in public 
meeting. — A county commission may not, consistently 
with the Open Meetings Act, Chapter 10, Article 15 NMSA 


1978, approve purchases by telephone. When it approves. 


purchases, a county commission is conducting public busi- 
ness and taking official action, Therefore, to be valid, this 
action must be taken by the commissioners acting as a 
body at a meeting open to the public and according to the 
requirements of the Open Meetings Act. 1991 Op, Att'y 
Gen, No. 91-12. ils 

Board of county commissioners may legally 
award a franchise to a water company for the operation 


4- 38. 2. Members; quorum. 


of a water system outside corporate limits of a municipal- 
ity. 1945-46 Op, Att'y Gen. No, 46-4915, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 56 Am, 
Jur, 2d Munidipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 124 to 166. 

Power of board to make appointment to office extending 
beyond its own term, 70 A.L.R. 794, 149 A.L.R, 336. 

~ Compromise claim; power of county or its officials to, 15 
A.L.R,2d 1359. 

Real estate: power of governing body of county to dis- 
pose of county real estate in absence of specific statutory 
authority, 21 A.L.R.2d 722. 

20 C.J.S.. Counties § 70. 


A. ‘The board of county commissioners shall consist of either three or five qualified electors who 
shall be elected according to law. For a three-member board, two members constitute a quorum for 
the purpose of transacting business. For a five-member yieets three members constitute a quorum 
for the purpose of transacting business: 

B. The board of county commissioners of any county naving a population of more than one 
hundred thousand, as shown by the most recent federal decennial census, and ‘having a final, full 
assessed valuation in excess of seventy-five million dollars ($75,000,000) shall consist ie five quali- 
fied electors who shall be elected according to law. 


sale one: Laws. 1876, ch. 1, § 8; C.L. 1884, § 339; C.L. 
1897, § 658; Code 1915, § 1189; C.S. 1929, § 38-4202; 
1941 Comp, -y § 15-3502; 1953 Comp. § 15-39-25 Laws 
1974, ch. 21, § 1; 2002, ch. 61, § 1. 

Cross references, — For clasaifications of counties for 
salary purposes, see 4-44-1 NMSA 1978. 

For five member boards of county commissioners, see 
N.M. Const., art. X, § 7. 

For oath and bond of county officers, see 10- 1-13 NMSA 
1978, 

The 2002 amendment, effective May 15, 2002, in Sub- 
section A, substituted "either three or five qualified elec- 
tors" for "three qualified electors any two of whom shall be 
competent to transact business" in the first sentence, and 
added the second and third sentences; and in Subsection 
B, inserted "federal", and deleted the former last sentence, 
which read: "For the purpose of transacting business, 
three members shall constitute a quorum.” 


ANNOTATIONS 


Relationship of constitutional provisions con- 
cerning office of county commissioner. — When N.M. 
Const., art. X, § 7, was added by constitutional amend- 
ment, the old 8 2 of article X ceased to apply to counties 
having a population greater than 100,000 and an assessed 
valuation greater than $75,000,000. Under N.M. Const., 
art. X, § 7, the original offices of county commissioner for 
two-year terms in affected counties were in effect abol- 
ished and new offices of county commissioner for two four- 
year terms were created, notwithstanding that the new 
constitutional provision does not expressly say that the 
old offices were abolished and new ones created. Morris 
v. Gonzales, 1978-NMSC-026, 91 N.M. 495, 576 P.2d 755. 

Permissible terms of office. — A county commis- 
sioner who has previously served a two-year term as 


one four-year term under N.M..Const., art, X, § 7, may 
serve an additional four-year term under N.M.:Const., art. 
X, § 7. Morris v. Gonzales, 1978-NMSC-026, 91 N.M. 495, 
576 P.2d 755, 

Constitutionality of scheme for election of county 
commissioners. — Statutory provisions for election of 
county commissioners from five separate voting districts 
in certain heavily populated counties does not deny equal 
protection under federal constitution to residents of less 
heavily populated counties where three county. commis- 
sioners are elected at large, since classification between 
heavily populated counties, with a greater variety of social 
and economic needs of the populace, and more rural coun- 
ties, where needs of the general populace were likely to be 
similar, has a substantial and reasonable relation to the 
subject matter involved. Pierce v. King, 373 F. Supp: 1130 
(D.N.M. 1974). 

Eligibility of county employee for office of county 

commissioner. — A school bus. driver, employed. by the 
county; is eligible to be a candidate and may run for elec- 
tion for the office:of county commissioner if he is a quali- 
fied elector and is not otherwise disqualified generally 
by reason of the disqualification spelled out in the New 
Mexico constitution. 1959-60 Op. Attly Gen. No. 59-210, 
» There is no statute prohibiting a county commis- 
sioner from accepting another office. The office is 
not incompatible with-an office under the cattle sanitary 
board (now New Mexico livestock board) or the state high- 
way department. 1939-40 Op, Att'y Gen. 39-3137. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal, Corporations, Counties, and Other Po- 
litical Subdivisions § 129. 

Power of courts or judges in respect of removal of county 
commissioner, 118 A.L.R. 175. 

20 C.J.S, Counties § 79. 


county commissioner under N.M. Const., art. X, § 2, and 


4-38-3. Residence in districts; period for districting; election at large. 


A. A county having a population greater than thirteen thousand, according to the most recent 
federal decennial census, shall be divided by the board of county commissioners into as many 
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compact single-member districts as there are board members to be elected. The districts shall 
be as equal in population as possible and numbered respectively to correspond to the number of 
board members. One commissioner shall be elected from each district by the voters of the district 
and shall be a resident of the district from which he is elected. If a commissioner permanently re- 
moves his residence from or maintains no residence in the district from which he was elected, he 
shall be deemed .to have resigned. The division of the county into single-member districts shall be 
made once immediately following each federal decennial census. 

B. An H class county or a county having a population of thirteen thousand or fewer according 
to the most recent federal decennial census, may be divided by the board of county commissioners 
into single-member districts. If the county is districted, the districts shall be as equal in population 
as possible and numbered respectively to correspond to the number of board members. A commis- 
sioner shall be a resident of the district from which he is elected. If a commissioner permanently 
removes his residence from or maintains no residence in the district from which he was elected, he 
shall be deemed to have resigned. The division of the county into single-member districts shall be 
made once immediately following each federal. decennial census. The board of county commission- 
ers in a county with only three board members may require either that: 

(1) commissioners shall be elected from each district by the voters of the whole county; or 
(2) . each commissioner shall be elected by the voters of the district from which that com- 
missioner is running for office. 


History: Laws 1876, ch. 1, § 10; 1880, ch, 19, § 1; C.L. Power to draw boundaries for election of five 
1884, § 341; C.L. 1897, § 660; Code 1915, § 1190; C.S. member boards of county commissioners, State ex 
1929, § 33-4203; 1941 Comp., § 15-3503; 1953 Comp., rel, Robinson v, King, 1974-NMSC-028, 86 N.M. 281, 522 


§ 15-37-3; Laws 1959, ch. 106, § 1; 1961, ch. 27, § 1; P.2d 83 (decided prior to 1992 amendment to N.M. Const. 
1974, ch. 21, § 2; 1985, ch. 204, § 1; 1987, ch. 290, § 1; art, X, § 7), 


1991 (1st S.S.), ch. 5, § 1; 2002, ch. 61, § 2. Residency requirement, — A candidate for county 

Cross references, — For election of county commis- commissioner must reside in the district in which he runs. 
sioners, see 4-38-6 NMSA 1978. Velasquez v. Chavez, 1984-NMSC-109, 102 N.M. 54, 691 
’. For class H county, see 4-44-38 NMSA 1978. P.2d 56. 

For authority of legislature to enact laws permitting di- Candidates must be resident of district at time 
vision of counties into county commission districts and to name certified. — A reason for restricting candidates to 
provide that elective county commissioners reside in re- residents of the district from which they seek election is to 
spective county commission districts, see N.M. Const., art. insure that each elected commissioner has knowledge of 
V, $13. the problems and the needs of the district from which he 

For qualifications for holding office poace le see: N.M. is elected. It is properly within the spirit of such restric- 
Const., art. VII, § 2. tion, and will promote ‘efficient filing administration, to 

For five member boards of county commissioners, see require that a candidate be a resident of the district from 
N.M. Const., art. X, § 7. which he seeks election at the time his name is certified. 

The 2002 amendment, effective May 15, 2002, in Sub- State ex rel: Rudolph v. Lujan, 1973-NMSC-077, 85 N.M. 
section A, inserted "according to the most recent federal 378, 512 P.2d 951, 
decennial census," in the first sentence, and inserted "im- Redistricting. — If redistricting has not occurred 
mediately following" in the last sentence; and in Subsec- within two years and in the board's discretion redistrict- 
tion’ B, inserted "according to the most recent federal de- ing is needed and justifiable, the board of county commis- 
cennial census," in the present first sentence and:added sioners may do so, filing a map and record of the change 
the remainder of the subsection. in the county clerk's office. 1941-42 Op. Att'y Gen. No. 41- 

The 1991 (1st S.S.) amendment, effective Decem- 3863 (rendered under prior law). 
ber 18, 1991, deleted the Subsection A designation and Candidate for county commissioner must file in 
deleted former Subsection B, relating to division, based district of residency. In order for a candidate for 
on census results, of counties having a population of over county commissioner to qualify for that office, he must 
100,000 and having a final, full assessed valuation in ex- file in the district where he resides. 1966 Op. Att'y Gen. 
cess of $75,000,000. No. 66-30, 


ANNOTATIONS Declaration of candidacy to be used in determin- 


ing residency of candidate. — Since a candidate may 
Constitutionality of scheme for election of county move without changing his affidavit of registration, the 
commissioners. — Statutory provisions for election of address (or precinct) shown on the declaration of candi- 
county commissioners from five separate voting districts dacy should be used in determining the candidate's pre- 
in certain heavily populated counties does not deny equal cinct. 1966 Op. Att'y Gen. No. 66-30. etc 
protection under federal constitution to residents of less Investigation by county clerk of residency of can- 
heavily populated counties where three county commis- didate. — If the county, clerk's office has any reason to 
sioners are elected at large, since classification between believe that a person's residence is other than that shown 
heavily populated counties, with a greater variety of social on the declaration of candidacy, the county clerk should 
and economic needs of the populace, and more rural coun- investigate to ascertain if the address (or precinct) shown 
ties, where needs of the general populace were likely to be on the declaration of candidacy is in fact the candidate's 
similar, has a substantial and reasonable relation to the residency. The county clerk may use his staff to do so, or 
subject matter involved. Pierce v, ic 373 F. Supp. 1130 may call upon the services of the sheriff's office. 1966 Op. 
(D.N.M. 1974). Att'y Gen. No. 66-30, 
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4-38-4 BOARD OF COUNTY COMMISSIONERS 4-38-7 


Residency of persons appointed to fill vacancies. prohibiting a county commissioner from holding a position 
— Person appointed to fill vacancy in office of county com- with the state administration, but under 10-3-1 NMSA 
missioner must, at the time of appointment, be a resident . 1978, his office would be vacated if he undertook to dis- 
of the commissioner district from which his predecessor charge the duties of an incompatible office. Whether 
was elected. 1915-16 Op. Att'y Gen. No. 16-1764. it would be incompatible depends on the position ons 

Effect of change of residence by county commis- 1939-40 Op. Att'y Gen. No. 39-3196. 
sioner subsequent to election. — A county commis- Incompatible positions. — A person may serve as a 
sioner, once elected and qualified, does not lose his right member of the' board of trustees of a town and county com- 
to the office by change of residence, unless he removes’ - missioner or county assessor at the same time unless the 
entirely from the county. 1915-16 Op. Att'y Gen. No. 15- two offices held at the same time are considered legally 
1516. incompatible. 1959-60 Op. Att'y Gen. No. 60-30. 

Where a county is divided and a new county is Am, Jur. 2d, A.L.R. and C.J.S. references. — "At- 
made, commissioners who reside in the new county for- large" elections as violation of § 2 of Voting Rights Act of 
feit their office as commissioners of the old county. 1917- 1965 (42 USCS § 1973), 92 A.L.R. Fed. 824. 

18 Op. Att'y Gen. No. 18-2079. 20 C.J.S. Counties § 65. © 

Holding of another office or position by county 

commissioner. — There is nothing in our statutes 


t 


4- 38. 4, 4-38-5. Repealed. 


Rep eals. — Laws 1991 (1st 8. S.), ch. 5; § 3 repealed 4- county, respectively, effective December 18, 1991. For pro- 
38-4 i 4-38-5 NMSA 1978, as amended by Laws 1983, visions of former sections, see the 1990 NMSA 1978 on 
ch..126,§ 1 and as enacted by Laws 1983, ch. 126, § 2, relat: NMOneSource.com. 


ing to precincts and designation of districts in Bernalillo 


4-38-6. Election; term. 


A. In each county all county commissioners shall be elected to serve four-year terms, subject to 
the provisions of Subsection B of this section. 

B. In those counties that consist of a three-member board of county commissioners, the secre- 
tary of state shall designate by lottery the terms for each county commission district, which shall 
elect two.county commissioners for terms of four years and one county commissioner for a term of 
two years. The terms for two commissioners shall expire in the same year. 

C. In those counties that, prior to 1992, have not had four-year terms for elected officials, the 
assessor, sheriff and probate judge shall be elected to four-year terms and the treasurer and clerk 
shall be elected to two-year terms in the 1994 general election; thereafter, all elected officials shall 
be elected for terms of four years. The terms of the assessor, sheriff and probate judge shall. expire 
in the same year, and the terms of the treasurer and clerk shall expire in the same year. 


History: Laws 1899, ch;'30, § 1; Code 1915, §.1191; For five member boards of county: commissioners, see 


C.S. 1929, § 33-4204; 1941 Comp., § 15-3504; 1953  N.M. Const., art..X, §.7. 
Comp., § 15-37-4; Laws 1974, ch. 21, $5; 1983, a 126, The 1993 amendment, effective June 18, 1998, re- 
§ 3; 1998, ch.119,§ 1. - wrote this section to the extent that a detailed comparison 
Cross references. — For residence of county commis- is impracticable. 
38-3 NMSA 
appar in areas from which elected, see 4- N ANN or. ATT ONS 
For terms of county officers generally see N.M. Const., Ain. TGS, 24, ALR: ahd C JS. references, — 20 


art,.X, § 2, sapls C.J.S. Counties § 64. 


4-38-7, [Holding ahhice er successor is qualified. 7 


Every person appointed county commissioner shall hold his office ante the general election, and 
until his successor shall be qualified and enters upon the duties of such office, 


History: Laws 1876, ch. 1, § 39; C.L. 1884, § 370; C.L. For filling of vacancies of county ‘commissioners, see 


1897, § 689; Code 1915, § 1192; C.S. 1929, § 33-4205; N.M. Const., art. XX, § 4. 
1941 Comp., § 15-3505; 1953 Comp.,, § 15-37-5. 
Cross references. M For terms of office of county com- _ ANNOTATIONS 
missioners, see N.M, Const., art. X, §§ 2 and 7 and 4-38-6 Am, Jur, 2d, A.L.R. and C.J.S. references. — 20 
NMSA 1978. C.J.S: Counties § 66. 
For tenure of officers generally, see N.M. Const., art, XX, heey 
ean 
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4-38-8 COUNTIES 4-38-11 


4-38-8. Meetings. 


The board of county commissioners shall meet, after notice as required by law for meetings of 
public bodies, at the county seat of each county at quarterly meetings in January, April, July and 
October in each year and at such other times within the prescribed county as'in the opinion of the 
board the public interests may require. Meetings other than quarterly meetings may be held in 
the municipality with the largest population concentration in the county, and meetings concerning 
matters of local interest only may be held in the community affected. All meetings shall be held in 


a public building owned be [by] the state, county or public schools. 


History: Laws 1876, ch. 1, § 11; C.L. 1884, § 3438; C.L. 
1897, § 662; Code 1915, § 1194; C.S. 1929, § 33-4208; 
1941 Comp., § 15-3507; 1953 Comp., § 15-37-7; Laws 
1975, ch, 30, § 1; 1981, ch. 81, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For duties of county clerk as 
clerk of board of county commissioners, see 4-40-3 to 4- 
40-6 NMSA 1978. 

For examination by board of canceled orders, see 4-45-7 
NMSA 1978. 

For meetings of policy-making bodies, see 10-15-1 to 10- 
15-4 NMSA 1978. 


ANNOTATIONS 


Election of chairman. — This section and 4-38-10 
NMSA 1978 in essence provide that at its first meeting 
in the January following its election, a board of county 


4-38-9. Repealed. 


Repeals. — Laws 2013, ch, 214, § 14 repealed 4-38-9 
NMSA 1978, as enacted by Laws 1897, ch. 60, § 15, re- 
lating to publishing of board of county commissioners’ 


4-38-10. Chairman. 


commissioners shall elect a chairman to serve as such 
during his term of office. 1969 Op. Att'y Gen. No. 69-110, © 

Authority to call special meetings. — The two com- 
missioners other than the chairman most certainly pos- 
sess the authority to call special meetings. So far as the 
chairman is concerned, his power is no greater and no less 
than the authority possessed by his fellow county commis- 
sioners. 1959-60 Op. Att'y Gen. No. 59-204. 

County seat as "designated post of duty". — The 
"designated post of duty" (as referred to in 10-8-4 NMSA 
1978) of a county commissioner for purposes of per diem 
and mileage rates is established by reference to this sec- 
tion at the county seat. 1988 Op. Att'y Gen. No. 88-65. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 136 to 158. 

20 C.J.S. Counties §§ 79 to 81. 


" proceedings, effective June 14, 2013. For provisions of for- 


mer section, see the 2012 NMSA 1978 on NMOneSource 
.com. 


A. The county commission shall select a chairman in a manner and for a term ite by 


county ordinance. 


B. In the absence of a county ardiieaics providing for the chairman's selection and tert, the 
county commissioners shall, at the first meeting of each year choose one of their number chairman, 
who shall preside at that meeting and all other meetings if present; but in case of his absence from 
any meeting, the members present shall choose one of their number as temporary chairman. —— 


History: Laws 1876, ch. 1,.§ 17; C.L. 1884, § 348; C.L. 
1897, § 667; Code 1915, § 1196; C.S. 1929, § 33-4210; 
1941 Comp. + § 15-3509; 1953 Comp. yy 8 15-37-9; 1990, 
ch. 13, § 1. 


ANNOTATIONS 


Election of chairman generally. — Section. 4-38-8 
NMSA 1978 and this section in essence provide that at its 
first meeting in the January following its election, a board of 
county commissioners shall elect a chairman to serve as such 
during his term of office. 1969 Op. Att'y Gen. No. 69-110. 

Term of chairman. — The language "who shall pre- 
side at such meeting and all other meetings during the 


year if ‘present’ might be considered as limiting the term 
of the chairman to one year. However, it is felt that this 
language merely relates back and refers to 4-88-8 NMSA 
1978 setting forth the regular meetings to be held during 
any year and does not limit the term of the chairman to 
one year when his term of office as county commissioner is 
for two years. 1953-54 Op. Att'y Gen. No. 54-5983 (decided 
prior to adoption of N.M. Const., art. X, § 7 and amend- 
ment of 4-38-6 NMSA 1978). 

When new chairman may be elected. — Only if 
the chairman either resigns as chairman or ceases to be 
a member of the board may a new chairman be legally 
elected. 1969 Op. Att'y Gen. No. 69-110, 


4-38-11. [Chairman; powers and duties. |] 


The chairman of said board shall have power to administer oaths to any person concerning any 
matter submitted to the board or connected with their powers and duties and he shall sign all or- 


ders on the county treasury. 
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4-38-12 


History: Laws 1876, ch. 1, § 18; C.L. 1884, § 349; C.L. 
1897, § 668; Code 1915, § 1197; C.S, 1929, § 33-4211; 
1941 Comp., § 15-3510; 1953 Comp.,, § 15-37-10. | 


BOARD OF COUNTY COMMISSIONERS 


4-38-13.1 


Cross references, — For signature by chairman of 
county orders, see 4-45-4 NMSA 1978. 


4-38-12. [Seal; sessions to be public; rules and regulations. | 


Every board of county commissioners shall have a seal, or scroll until a seal can be procured, 
and may alter the same at pleasure. Their sessions shall be.public with open doors, and all persons 
conducting themselves in an orderly manner may attend their meetings, ve they may establish 
rules and regulations to govern the transaction of their business. 


History: Laws 1876, ch. 1, § 16; C.L. 1884, § 347; C.L. 
1897, § 666; Code 1915, § 1198; C.S. 1929, § 33-4212; 
1941 Comp., § 15-3511; 1953 Comp., § 15-87-11. 

Cross references. — For duty of sheriff to attend 
meetings of board of county commissioners, ‘see 4-41-16 
NMSA 1978. 

For meetings of policy-making bodies, see 10-15-1 to 10- 
15-4 NMSA 1978. 


ANNOTATIONS 


Approval and signature of minutes of special 
meeting. — If a special meeting is held and the minutes 
of the proceedings are read later at the regular meeting, 
the commissioners who concurred in the special meeting 
may approve and sign them if the proper procedures are 
followed, as motion to approve, second, etc. 1959-60 Op. 
Att'y Gen. No. 59-204. 


4-38-13. [Powers; property belonging to county. | 


The board of county commissioners shall have power at any session to make such orders con- 
cerning the property belonging to the county as they may deem expedient. 


History: Laws 1876, ch. 1, § 14(1); C.L. 1884, § 345(1); 
C.L. 1897, § 664(1); Code 1915, § 1199; C.S. 1929, § 33- 
4213; 1941 Comp., § 15-3512; 1953 Comp.,, § 15-37-12. 

Cross references. — For county property, see 4-36-4 
NMSA 1978. 

For powers of counties generally, see 4-37-1 NMSA 1978. 

For control of property of disincorporated municipality, 
see 3-4-7 NMSA 1978. 

For insuring of public buildings, see 13-5-1, 13-5-3 
NMSA 1978. 

For maintenance and upkeep of district attorney facili- 
ties, see 36-1-8.1 NMSA 1978, 


ANNOTATIONS 


Rental of space in county buildings to private 
persons. — Board of county commissioners may rent 
space in county courthouse to private individual when it 
does not interfere with public use and rental is for a short 
term only. 1945-46 Op. Att'y Gen. No. 45-4723. 

Lease of county buildings free of rent. — The board 
of county commissioners may permit the,department of 
public welfare (now human services department) to use 


county buildings for its purposes free of rent. 1937-38 Op. 
Att'y Gen. 38-1899. 

Determination of use of space assigned to county 
sheriff. — While this section and 4-38-18 NMSA 1978 
grant the board of county commissioners the authority to 
control and manage county property, this does not mean 
the board, may arbitrarily decide how space assigned 
to the county sheriff may be used. 1969 Op. Att'y Gen. 
No. 69-50. 

Setting office hours. — A county commission may set 
the hours that offices of other elected county officials must 
stay open. 1990 Op. Att'y Gen. No. 90-05. 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 56 Am, 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 491 to 498. 

Real estate: power of governing body of county to dis- 
pose of county real estate in absence of specific statutory 
authority, 21 A.L.R.2d 722. 

Public utility plant or interest therein, power of county 
to sell, lease or mortgage, 61 A.L.R.2d 595. 

20 C.J.S. Counties §§ 143 to 149. 


4-38-13.1. County equipment and property; permitted uses. 


A. Notwithstanding any other provision of law, the board of county commissioners of any county 
except a class A county may contract for the use of county equipment or property for the benefit of 
community ditch associations, mutual domestic water associations or other public entities provid- 
ing services to significant groups of county residents, which services could legally be provided by 
a governmental entity. In granting this permission, the board shall specifically describe the equip- 
ment or property to be used and the entity on whose behalf it will be used. 

B. Aboard of county commissioners may contract for the use of county buildings for the benefit 
of nonprofit organizations demonstrating a consistent history of service to sick and indigent per- 
sons in the county, which service could legally be expected to be provided by a governmental entity, 
at rates these organizations can be reasonably expected to pay while maintaining their full service 
commitment to their respective constituencies. These contracts shall set forth the respective value 
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4-38-13,2 


COUNTIES 


4-38-16 


of services being provided to county residents and the relative value of the use of property provided 
by the county. A contract entered into pursuant to this subsection is exempt from the Procurement 
Code [13-1-28 through 13-1-199 NMSA 1978] pursuant to Section 13-1-98.2 NMSA 1978. 


History: 1978 Comp., § 4-38-13.1, enacted by Laws 
1984, ch. 48, § 1; 2005, ch. 96, § 2; 2009, ch. 155, § 1. 

Cross references. — For exercise of county powers 
through ordinances, see 4-37-1 NMSA 1978. 

The 2009 amendment, effective June 19, 2009, in Sub- 


of county buildings for the benefit of nonprofit organiza- 
tions that provide services to sick and indigent persons at 


rates those organizations can reasonably pay while main- 
taining their full service commitment. and to require the 
‘contract to set forth the respective value of services being 


section B, added'the last sentence. 
The 2005 amendment, effective June 17, 2005, Biidod 
Subsection B to authorize counties to contract fora the use 


provided and the value of the use of county property. 


4-38-13.2. Tagislageve findings; community value. 


The legislature finds that without the daily contributions and efforts of the thousands of worth- 
while nonprofit organizations dedicated to serving sick and indigent persons in communities 
throughout New Mexico, the state would be inundated with constant requests for health, human 
and social services that it does not have revenue or resources to provide. The legislature finds that 
it is in the best interests of that population, as well.as for all residents and taxpayers, that consid- 
eration be extended as real value recognition of the indispensable part these services contribute to 
the fabric of life in New Mexico. 


IV, § 23, was effective June 17, 2005, 90 days after ad- 
journment of the legislature. 


History: Laws 2005, ch, 96, § 1. 
Effective dates. — Laws 2005, ch. 96 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


4-38-14, [County appropriation for state fair authorized.] 


That the county commissioners in each respective county of the state may, for the purpose of 
aiding their county in displaying its products or potential products at the New Mexico state fair in 
Albuquerque, appropriate and expend out of the general fund of such county a sum not exceeding 
$1, 000 annually. 


History: 1941 Comp.,, § 15-3512a, enacted by Laws 
1951, ch. 88, § 1; 1953 Comp., § 15-37-13. 

Cross references. — For state fairs generally, see 16- 
6-1 NMSA 1978 et seq. 


ANNOTATIONS 


Appropriation of funds to install displays at state 
fair. — Counties may make appropriations with which to 
install displays at the state fair which, presumably, will be 
of benefit to the counties. 1915-16 Op. Att'y Gen. No. Le 
1578; 1915-16 Op. Att'y Gen. No. Aol 1G 


4-38-15. [Agent of county having charge of county exhibit at state fair; © 
appointment. | 
That said county commissioners may. appoint a qualified and suitable person to have charge of 


said county exhibits and to represent their county at the New Mexico state fair, and may if neces- 
sary compensate said agent for such services out of said appropriation. 


History: 1941 Comp., § 15-3512b, enacted by Laws 
1951, ch. 88, § 2; 1953 Comp., § 15-37-14. 


Cross references, — For state fairs generally, see 16- 
6-1 NMSA 1978 et seq. 


4-38-16. [Accounts; county buildings; taxation. |] 


To examine and settle all accounts of the receipts and expenses of the county, and to examine 
and settle, and allow all accounts chargeable against ihe county, and when so settled they may is- 
sue county orders therefor as provided by law. is 
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BOARD OF COUNTY COMMISSIONERS 


4-38-17 


To build and keep in repair all county buildings, and in case there are no county buildings, to 


provide suitable rooms for county purposes. 


vie apportion and order the collection of taxes by law. 


History: Laws 1976, ch, 1, § 14(2-4); C.L. 1884, 
§ 345(2-4); C.L. 1897, § 664(2-4); Code 1915, § 1200; 
. CS. 1929, § 33-4214; 1941 Comp., § 15-3513; 1953 
Comp,, § 15-37-15, 

‘Cross references. — For publication of report of re- 
ceipts and expenditures, see 4-38-27 NMSA 1978. 


For settlement of accounts upon turning over of office by 


county collector, see 4-43-4 NMSA 1978. 
For accounts and claims against counties, see 4-45-3 
NMSA 1978 et seq. 


_ For contracts for construction of courthouses, jails or 


bridges, see 4-49-15 NMSA 1978. 

For construction of county auditoriums, see 5-3-11 
NMSA 1978 et seq. 

For joint city-county building see 5-5-1 NMSA 1978 et 
seq. 

’ For publication of list of monthly expenditures of board, 
see 10-17-38 NMSA 1978. 

For filing with clerk by county officers of monthly state- 
ment of public moneys received and disbursed, see 10- 17-4 
NMSA 1978. 

For public works giacdelbe see 13-4-1 NMSA 1978 et 
seq. 

For insuring of public buildings, see 13- 5-1, 13-5-3 
NMSA 1978. 


ANNOTATIONS 


The board has jurisdiction to allow and autho- 
rize the payment of only legal accounts against the 
county. State ex rel. Baca v. Montoya, 1915-NMSC-013, 20 
N.M. 104, 146 P, 956. 

Accounts legally chargeable. — The county commis- 
sioners are not authorized to allow an account not legally 
chargeable against the county, such as allowing a deputy 
assessor, whose compensation is not fixed by statute, a 
claim for services as a public officer. Fancher v. Board of 
Comm'rs, 1921-NMSC-039, 28 N.M. 179, 210 P. 237, 

Court. can .inquire_ into judgment rendered 
against a county to ascertain if the claim is legally pay- 
able out of taxes sought to be so applied. State ex rel. Baca 
v. Montoya, 1915-NMSC-0138, 20 N.M. 104, 146 P. 956; 
Atchison, T. & S.F-R.R..v. Territory, 1903-NMSC-007, 11 
N.M. 669, 72 P. 14, appeal dismissed, 201 US. 41, 26S. Ct. 
386, 50 L. Ed. 651 (1906)... ; 

Provision of water supply for community within 
county. — Providing an adequate supply of water for 
municipal and domestic purposes in one of the communi- 
ties of the county possessed of no other municipal govern- 
ment than that-afforded.by the county. was a legitimate 
county purpose. Agua Pura Co. v. poker of Las Vegas, 
1900-NMSC-002, 10.N.M. 6, 60 P. 208, 

Meaning of "county purposes", — County pur- 
poses are those purposes which promote the welfare of 
the county as a whole and its citizens. The term "county 


purposes" means such enterprises as would not advance 
the wants and demands of the community independent of 
public aid. The building of courthouses, jails, poorhouses 
and common roads and bridges by which they are made 
accessible to the people are county purposes, while hotels 
and mercantile, trading, banking and manufacturing es- 
tablishments would not be. Functions pertaining to legal 
aid, a health center, welfare services, employment, job 
training and counseling services and relocation ‘and reha- 
bilitation services would be of sucha nature as to provide 
a primary benefit to the county in which they are situated. 
Therefore, they are county purposes and may be housed 
by the county. 1967 Op. Att'y Gen. No. 67-145. 

Provision of sleeping. accommodations in jail. — 
The county commissioners have no authority to divert 
money from one fund to another; but providing sleeping 
accommodations in the jail could properly be paid from 
the courthouse repair fund. 1914 Op, Att'y Gen, No. 14- 
1151. 

Arrangement for sale of county bonds, — It is 
within the power of the county commissioners to make 
such arrangement as is possible to secure the sale of 
county bonds at par and accrued interest, which are worth 
less than par in the market. 1914 Op. Att'y Gen, No, 14- 
1282. 

Priston for aasesspes! expenses. — The matter 
of providing for assessors' expenses is governed by the 
general powers of the county commissioners. 1923-24 Op. 
Att'y Gen. No. 24-3749. 

Rental of office space outside county seat. — The 
county commissioners have the power under this section 
to rent office space outside the county seat for an assistant 
district attorney. 1951-52 Op. Att'y Gen. No. 52-5501. 

Setting office hours. — A county commission may set 
the hours that offices of other elected county officials must 
stay open. 1990 Op. Att'y Gen. No, 90-05. 

Purchase and maintenance of automobile for of- 
ficial use by sheriff. — County funds may be used for 
the purchase of an automobile to be used by the sheriff in 
his official business, and also to maintain the same, if no 
claim is made for mileage. 1921-22 Op. Att'y Gen. No. 21- 
3031, 

Payment of expenses in kidnapping case. — It was 
within the discretionary power of the commissioners to al- 
low and pay expenses incurred in child kidnapping case, 
but such expenses should be paid out of the general county 
fund, and could not properly be charged to the court fund. 
1909-12 Op. Att'y Gen, 187, 

Am, Jur. 2d, A.L.R. and C.J.8. references. — 56 Am. 
Jur, 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 499, 533, 766; 71 Am. Jur, 2d State 
and Local Taxation §.67; 72 Am. Jur, 2d State and Local 
Taxation §§ 629, 630, 753, 854, 881. 

20 C.J.S, Counties:$§ 70, 145, 203, 233, 234, 244. 


4:38- 17. Tax levy for county general purposes; allocation. 


Boards of county commissioners are authorized to levy a tax on all exable property in the 
county for general county purposes, including salaries and expenses of county officers, deputies 
and employees, subject to maximum rates provided by law. Proceeds of the tax shall be allocated to 
appropriate funds, budgeted and expended as provided by law. 


History: 1953 Comp;, § 15-37-15.1, enacted by Laws 
1973, ch. 4, § 10. 
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4-38-17.1. Tax levies authorization; procedures; health purposes. 


A. A board of county commissioners may adopt a resolution to submit to the qualified electors 
of the county the question of whether a property tax at a rate not to exceed the rate specified in the 
resolution should be imposed upon the net taxable value of property allocated to the county under 
the Property Tax Code [Chapter 7, Articles 35 through 38 NMSA 1978] for the purpose of provid- 
ing health care to sick and indigent persons in the county. 

B. The resolution shall specify the rate of the proposed tax, which shall not exceed one dollar 
fifty cents ($1.50) on each one thousand dollars ($1,000) of net taxable value of property allocated 
to the county under the Property Tax Code and shall: 

(1).. specify the date of the election at which the question of imposition of the tax to the 
qualified electors of the county shall be held, which may be a general election or a special election 
called for that purpose, except that the election may not be held on the same ballot as an election 
held pursuant to Section 4-48B-15 NMSA 1978; and 

(2) limit the imposition of the proposed tax to no more than eight years. 

C. The question shall be voted upon as a separate question and shall be called, eatlnees 
and canvassed in substantially the same manner as provided by law for general elections. Upon 
certification, copies of the election shall be mailed immediately to the Sos aD ak of finance and 
administration and the taxation and revenue department. 

D. For purposes of this section, "county" means a class B county with a population of no less 
than forty-one thousand and no more than forty-five thousand according to the last federal decen- 
nial census. . 

E. The mill levy authorized in this section is not subject to the rate limitation provisions of 
Section 7-37-7.1 NMSA 1978 and shall not be used to meet a county's obligations pursuant to Sec- 
tion 27-10-4 NMSA 1978. 


History: Laws 2004, ch. 118, § 1; 2005, ch. 89, § 1. The 2005 amendment, effective June 17, 2005, in Sub- 


Cross references. — For the Indigent Hospital and section B(1), provided that an election may not be held on 
County Health Care Act, see 27-5-1 NMSA 1978. the same ballot as an election held pursuant to Section 4- 


48-15 NMSA 1978. 


4-38-18. [Management in general.] 


To represent the county and have the care of the county property and the management of the 
interest of the county in all cases where no other provision is made by law. 


History: Laws 1876, ch. 1, § 14(5); C.L. 1884, Discretion of commissioners. — This section gives 
§ 345(5); C.L. 1897, § 664(5); Code 1915, § 1201; C.S, the county commissioners very wide discretionary power 
1929, § 33-4215; 1941 Comp., § 15-3514; 1953 Comp., in management of interest of county in cases not other- 
§ 15-37-16, wise provided for by law. 1915-16 Op. Att'y Gen. No. 15- 
Cross references, — For county powers generally, see 1482, 
4-37-1 NMSA 1978. Scope of commissioners! powers. — The powers 
For exercise of powers of county by board of county com- given to the county commissioners to act in the interest 
missioners generally, see 4-88-1 NMSA 1978. of the county are extremely broad. 1967 Op. Att'y Gen. 
For county advisory boards, see 4-38-38 NMSA 1978 et seq. No. 67-145. 


Expenditure of county's general funds. — The com- 


ANNOTATIONS missioners may, in their discretion, expend the county's 

Supplying of unincorporated town in county with general funds for any purpose which will be of benefit to 
water. — The powers of a county are not only corporate the county unless such expenditure is expressly prohib- 
but administrative, and it is authorized to do the acts in ited by law. 1957-58 Op. Att'y Gen. No. 58-21. 
the interest of the county and to make necessary contracts Use of excess funds in county treasury. — County 
when not otherwise provided by law. This will include the _ | Commissioners have discretionary power to use excess 
right to supply an unincorporated town with water for do- funds remaining in treasury for county purposes. 1914 Op. 
mestic and municipal use. Agua Pura Co. v, Mayor of Las Att'y Gen. No, 14-1232, 1914 Op. Att'y Gen, No. 14-1250. 
Vegas, 1900-NMSC-002, 10 N.M. 6, 60 P. 208. Use of funds arising from interest on deposits. — 

Representing county. — This Beco would AUuthon Under this section, county commissioners have discretion 
rize the commissioners to represent the county against to use money arising from interest on deposits. 1914 Op. 
unwarranted injuries or prejudice to its rights and prop- . Atty Gen, No. 14-1227. 
erty. Board of Comm'rs v. Hubbell, 1923-NMSC-060, 28 Employment of agents and servants, — The gen- 
N.M. 634, 216 P, 496, distinguished in Dietz v, Hughes, eral rule is that county commissioners are without power 
1935-NMSC-055, 39 N.M. 349, 47 P.2d 417. toemploy a person to perform acts which are part of the 
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official duties imposed by, statute on another county or 
state officer, or where the matter of employment of per- 
sons is expressly and fully covered by the statute, but with 
these limitations they have implied power to employ such 
agents and servants.as may be required for county pur- 
poses and which are not otherwise provided for by statute 
or by the state constitution, and the wisdom and expedi- 
ency of making a particular appointment is within their 
exclusive discretion, 1939-40 Op, Att'y Gen. No. 39-3256. 

This section is an exceedingly, broad grant of power, and 
county commissioners may, in their discretion, appoint 
purchasing agents or other servants necessary to effi- 
ciently carry out the business of the county. 1939-40 Op. 
Att'y Gen. No, 39-3256. 

Employment of agricultural agent. — - County com- 
missioners may cooperate with the agricultural college 
(now New Mexico state university) to employ an agricul- 
tural agent for the benefit of the county, 1914 Op. Att'y 
Gen. No. 14-1301. 

Employment of farm demonstrator. — Expenditure 
of county money ,in cooperation with the state in putting a 
farm demonstrator at.work in the county was within this 
section, 1915-16 Op. Att'y Gen. No, 15-1481... | 

Merit system for county employees. — The county 
commissioners may establish by ordinance a merit system 
to.regulate the employment of county employees. 1981 Op. 
Att'y Gen..No. 81-29, 

Security for county courthouse. — Commissioners 
are responsible for providing security for county court- 
house on 24-hour basis. 1979. Op, Att'y Gen, No. 79-04. 

Increasing work hours without additional com- 
pensation. — A county commission may increase the 
hours worked by county employees without additional 
compensation, 1990 Op. Att'y Gen. No. 90-05. 

Supervision of employees of elected officials. 
— A county commission, its personnel director or other 
agents may exercise supervision over the employees of 
other elected officials and require those employees to 
work hours contrary to those established by the officials, 
to the extent permitted by statute, provided the board's 
supervision over elected officials' employees does not in- 
terfere with the duties of those officials, 1990 Op. Att'y 
Gen. No. 90-05. 

Interaction with other elected county officials. — 
Although a county commission has the authority to con- 
trol staff of elected officials to some extent through the’ 
budget, it must act reasonably in light of other demands 
on the budget and the needs of the officials. 1990 Op. Att'y 
Gen. No. 90-05, 

Cooperation with cities and federal government. 
— A county and a city can enter into an agreement to co- 
operate in sponsoring a flood control project, and counties 
and cities can cooperate with the federal government and 
seek aid under the Watershed Protection and Flood Pre- 
vention Act (16 U.S.C. § 1001 et seq.). 1963-64 Op, Att'y 
Gen. No. 63-82 (opinion rendered under former law). 


BOARD OF COUNTY COMMISSIONERS 


4-38-19 


_ Setting office hours. — A county commission may set 


the hours that offices of other elected county officials must 
stay open. 1990 Op. Att'y Gen. No. 90-05, 

Closing county offices on Saturdays. — In view 
of the language of the statutes and the holdings in the 
supreme court, the county commissioners in the various 
counties have the absolute power and discretion to deter- 
mine if they should close the county offices on Saturdays. 
1955-56 Op. Att'y Gen, No. 55-6221. 

Rental of space in county buildings to private 
persons. — Board of county commissioners may rent 
space in county courthouse to private individual when it 
does not interfere with public use and rental is for a short 
term only. 1945-46'Op, Att'y Gen, No. 45-4723; ; 

Determination of use of space assigned to county 
sheriff. — While 4-38-18 NMSA 1978 and this section 
grant the board of county commissioners the authority to 
control and manage county property, this does not mean 
the board may arbitrarily decide how space assigned 
to the county sheriff may be used. 1969 Op. Att'y Gen, 
No, 69-50, 

Provision for lodging of prisoners from other 
counties in county jail. — The board of county commis- 
sioners can lodge federal prisoners from surrounding coun- 
ties if adequate facilities for their care and custody are not 
available in that particular county; however, the sheriff of 
the county wherein the jail is situated has, even in the case 
of a contract between two counties within the state of New 
Mexico, the right to maintain the standards of cleanliness, 
health and discipline, and such a contract cannot work to 
the exclusion of the prisoners of the county wherein the jail 
is situated. 1957-58 Op. Att'y Gen. No. 57-234. 

Rewards for capture of criminals. — The board has 
no power to offer rewards for the capture and conviction of 
criminals, 1921-22 Op. Att'y Gen, No. 22-3295. 

Payment for services in detecting and prosecut- 
ing for unlawful death, — To detect and prosecute for 
unlawful death is certainly such a governmental purpose 
as is envisaged, and the county commissioners, under this 
section, can certainly pay for such services. 1957-58 Op. 
Att'y Gen. No. 58-83. 

Appropriation of funds to install displays at state 
fair. — Counties may make appropriations with which to 
install displays at the state fair which, presumably, will be 
of benefit to:the counties. 1915-16 Op. Att'y Gen: No. 15- 
1578, 1915-16 Op. Att'y Gen. No. 15-1676. 

Allowance of funds to city for service rendered in 
fighting fire outside of the city limits was within general 
powers of the board. 1915-16 Op. Att'y Gen. No. 15-1482, 

Responsibility for legal fees. — In a lawsuit/between 
a county commission and other elected county officials 
concerning employment terms and conditions, each party 
is responsible for its own attorney's fees. The county is re- 
sponsible for legal fees of its elected officials and employ- 
ees only to the extent required by statute. 1990 Op. Att'y 
Gen. No. 90-05, 


4-38-19. County commissioners; employing deputies and employees; 
employing a county manager. 


A. A board of county commissioners may set the salaries of such employees and deputies as it 
feels necessary to discharge the functions of the county, except that elected county officials have 
the authority to hire and recommend the salaries of persons employed by them to carry out the 
duties and responsibilities of the offices to which they are elected... 

B,. Aboard of county commissioners may employ and set,the salary of a 8 manager to con- 
duct the business of the county, to serve as personnel officer, fiscal director, budget officer, property 
custodian and to act generally as the administrative assistant to the board, aiding and assisting it 
in the exercise of its duties and responsibilities. 
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COUNTIES 


4-38-24 


C. All officials, officers, deputies and employees of the county or of an elected official. of the 
county, shall receive their salaries or wages for services rendered on regular paydays, not more 


than sixteen days apart. 


History: 1953 Comp., § 15-37-16.1, enacted by Laws 
1969, ch. 219, § 1; Laws 1971, ch. 191, § 1; 1973, ch. 
90, § 1. 

Cross references. — For salaries of elected county of- 
ficers, see 4-44-4 NMSA 1978 et seq. 


ANNOTATIONS 


The "except" clause of Subsection A does not trans- 
fer the salary-setting authority for deputies and the like 
from the board of county commissioners to elected offi- 
cials, 1975 Op. Att'y Gen. No. 75-64, 

Merit system for county employees. — The county 
commissioners may establish by ordinance a merit system 
to regulate the employment of county employees. 1981 Op. 
Att'y Gen. No. 81-29. 

Employment contract between board of county 
commissioners and county manager, while not in 
violation of the Bateman Act (6-6-11 NMSA 1978 et seq.), 
which was enacted to require municipalities to live within 
their annual incomes, was nonetheless void because it cre- 
ated an unconstitutional debt of the county and was an 
illegal attempt to bind future boards. 1988 Op. Att'y Gen. 
No. 88-67. 

Increasing work hours without additional com- 
pensation. A county commission may increase the 


4-38-20. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 4-38-20 
NMSA 1978, as enacted by Laws 1969, ch. 90, § 1, relating 
to precinct boundaries, filing with the secretary of state, 


4-38-21. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 4-38-21 
NMSA 1978, as enacted by Laws 1876, ch. 1, § 15, relating 
to creation of new ‘precincts, petition necessary, effective 


4-38-22. Repealed. 
Repeals. — Laws 2019, ch. 212, § 284 repealed 4-38-22 


NMSA 1978, as enacted by Laws.1876, ch. 1, § 28, relating 
to change in precincts, map, effective April 3, 2019. For 


4-38-23. Repealed. 


Repeals. — Laws 2019, ch, 212, § 284 repealed 4-38-23 
NMSA 1978, as enacted by Laws 1876, ch. 1, § 32, relating 
to change in precincts, certificates and map to secretary 


4-38-24. Powers over highways. — 


hours worked by county employees without eerie 
compensation. 1990 Op. Att'y Gen. No. 90-05. 

Supervision of employees of elected officials. — A 
county commission, its personnel director or other agents 
may exercise supervision over the employees of other 
elected officials and require those employees to work hours 
contrary to those established by the officials, to the extent 
permitted by statute, provided the board's supervision 
over elected officials' employees does not interfere with the 
duties of those officials. 1990 Op. Att'y Gen. No. 90-05, 

Although a county commission has the authority to con- 
trol staff of elected officials to some extent through the 
budget, it must act reasonably in light of other demands 
on the budget and the needs of the officials. 1990 Op. Att'y 
Gen. No. 90-05. 

Employment of agents and servants. — The gen- 
eral rule is that county commissioners are without power 
to employ a person to perform acts which are part of the 
official duties imposed by statitte on another county or 
state officer, or where the matter of employment of per- 
sons is expressly and fully covered by the statute, but with 
these limitations they have implied power to employ such 
agents and servants as may be required for county pur- 
poses and which are not otherwise provided for by statute 
or by the state constitution, and the wisdom and expedi- 
ency of making a particular appointment is within their 
exclusive discretion. 1939-40 Op. Att'y Gen. No. 39-3256. 


atyative April 3, 2019. For provisions of former section, see 
the 2018 NMSA 1978 on NMOneSource.com. 


April 3, 2019. For provisions of former section, see the 
2018 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource. com. 


of state, effective April 3, 2019. For provisions of former 
section, see the 2018 NMSA 1978 on NMOneSource.com. 


The board of county commissioners of each county shall have the power to lay out, alter or 
discontinue any road running through one or more precincts or townships in such county and to 
perform such other duties respecting roads as may be required by law. 


982 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


4-38-25 


History: Laws 1876, ch, 1, § 14(7); C.L. 1884, 
§ 345(7); C.L. 1897, § 664(7); Code 1915, § 1203; C.S. 
1929, § 33-4217; 1941 Comp., § 15-3520; 1953 Comp., 
§ 15-37-22; 2011, ch. 137, § 108. 

Cross references, — For application of moneys from 
United States forest reserves to road fund, see 6-11-3 
NMSA 1978. 

For funds for maintenance of secondary roads, see 6- 
11-6 NMSA 1978, 

For cattleguards on school bus routes, see 22-16-8 
NMSA 1978, : 

For snow removal on school bus routes, see 22-16-10 
NMSA 1978. 

For requirement of permission for utilities to use county 
roads, see 62-1-3 NMSA 1978, 

For county highways, see 67-4-2 NMSA 1978 et seq. 

For the Scenic Highway Zoning Act, see 67-138-1 NMSA 
1978 et seq. 

For rights-of-way for oil and gas pipelines, see 70-3-7 to 
70-3-9 NMSA 1978. 

For the Noxious Weed Control Act, see 76-7-1 NMSA 
1978 et seq. 

Compiler's notes. — Laws 1927, ch. 41, § 722, pur- 
ports to repeal "So much of Section 1203 [this section] ... 


as relates to elections. ..." The second paragraph of this. 


4-38-25. [Bridges.] 


BOARD OF COUNTY COMMISSIONERS 


4-38-27 


section was therefore omitted from the 1929, 1941 and 
1953 Comps. However, the paragraph is set out above 
since N.M. Const., art. IV, § 18 requires the section to be 
amended to be set out in full which was not done as to this 
section in Laws 1927, ch. 41. 

The 2011 amendment, effective July 1, 2011, elimi- 
nated the duty of boards of county commissioners to ap- 
point a board of registration for the registration of voters 
and judges of elections, the authority to act as boards of 
canvassers, the duty of judges of elections to make re- 
turns, and requirements for canvassing elections. 


ANNOTATIONS 


Road construction and repair. — Counties possess 
the authority to construct or repair county roads within 
their boundaries. Bolton v. Board of County Comm'rs, 
1994-NMCA-167, 119 N.M. 355, 890 P.2d 808,cert. denied, 
119 N.M. 311, 889 P.2d 1233 (1995). 

When dedication of land by owner binding upon 
county. — Though dedication of land by the owner to 
public use may bind the dedicator, the county is not bound 
until there has been an acceptance by the board of county 
commissioners, State ex rel. Shelton v. Board of Comm'rs, 
1945-NMSC-027, 49 N.M. 218, 161 P.2d 212. 


They may order and direct the construction of bridges and provide and appropriate funds therefor. 


History: Laws 1876, ch. 1, § 14(11); C.L. 1884, 
§ 345(11); C.L. 1897, § 664(11); Code 1915, § 1205; C.S. 
1929, § 33-4219; 1941 Comp., § 15-3521; 1953 Comp., 
§ 15-37-23. 

Cross references. — For powers of commissioners 
with, respect. to county highways in general, see 67-4-2 
NMSA 1978 et. seq. 


For vacation, alteration and establishment of county 
roads and bridges, see 67-5-l’ NMSA 1978 et seq. 

For county highway-and bridge bonds, see 67-6-1 NMSA 
1978 et seq. 

For obstructions and injuries to highways and bridges, 
see Chapter 67, Article 7 NMSA 1978. 


4-38-26, [Streets in unincorporated county seats. | 


The boards of county commissioners in the unincorporated county seats of this state shall have 
the same powers that were possessed by the boards of trustees and city council in the incorporated 
towns and cities of New Mexico, on March 7, 1897, with reference to the care, opening, altering, 
changing and grading of roads and streets in their respective county seats, and with reference to 
the laying of sidewalks and taking care of the same in such county seat: provided, that the county 


shall not pay any of the expenses in making such improvements or changes. 


History: Laws 1897, ch. 30, § 1; C.L. 1897, § 664(13); 
Code 1915, § 1206; C.S. 1929, § 33-4220; 1941 Comp., 
§ 15-3522; 1953 Comp., § 15-37-24. 

Compiler's notes, — The compilers of C.L. 1897 added 
this section to § 664 thereof, as though it were a subsec- 
tion of Laws 1876, ch, 1, § 14. Except in content, it had no 


in an unincorporated village. 1929-30 Op. Att'y Gen. 
No. 29-13. 

When dedication of land by owner binding upon 
county. — Though dedication of land by the owner to 
public use may bind the dedicator, the county is not bound 
until there has been an acceptance by the board of county 


commissioners, State ex rel. Shelton v. Board of Comm'rs, 


connection with that act, but was independent legislation. 
49 N.M. 218, 161 P.2d 212 (1945). 


ANNOTATIONS 


Traffic in unincorporated village. — County 
commissioners have not the power to regulate traffic 


4-38-27. [Receipts and expenditures; publication of report.]. 

The boards of county commissioners of their respective counties at their regular meeting. in 
January in each year shall cause to be prepared a statement of the receipts and expenditures of 
such county during the year immediately preceding, setting forth the amount of money received 
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COUNTIES 


4-38-30 


from taxes, from licenses and all other sources; setting forth also the amount expended and the 
particular objects for which in each case every sum of money has been expended; and such state- 
ment signed by the chairman and county clerk shall be published. 


History: Laws 1876, ch. 1, § 26; C.L. 1884, § 357; C.L. 
1897, § 675; Code 1915, § 1211; C.S, 1929, § 33-4225; 
1941 Comp., § 15-8524; 1953 Comp., § 15-37-26. 

Compiler's notes. — This section may be affected by 10- 
17-1 to 10-17-38 NMSA 1978 which provide for monthly sum- 
maries of minutes of the proceedings of the board of county 
commissioners to be prepared and filed with the clerk and 
mailed to county legal newspapers and made public, and for 
monthly statements of expenditures to be published. 

Cross references, — For publication of proceedings of board 
of county commissioners generally, see 4-88-9 NMSA 1978. 

For preparation and disposition of monthly minutes of 
proceedings of board of county commissioners, see 10-17-1, 
10-17-2 NMSA 1978. 


For publication of list of monthly expenditures of board 
of county commissioners, see 10-17-3 NMSA 1978, 

For filing of monthly statements of public moneys received 
and disbursed by county officers, see 10-17-4 NMSA 1978, 

For language requirements for publication of pro- 
ceedings of board of county commissioners, see 14-11-11 
NMSA 1978. 


ANN OTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. ‘references, — 20 
C.J.S. Counties § 196. 


4-38-28. [Payments without authority; liability of commissioners.] 


All moneys, county warrants or other indebtedness paid out or ordered to be paid out by any of 
the said county commissioners before mentioned, without authority of law, each and every county 
commissioner so doing shall be liable for and to the county for the amount so.by them paid out 
without authority of law and all the costs and expenses incurred in the recovery of such money, 
which amount shall be collected,and recovered in a suit before the district court, and upon the said 


bond, in the same manner as other actions. 


History: Laws 1887, ch. 8, § 2; C.L. 1897, § 697; Code 
1915, § 1215; C.S. 1929, § 33-4229; 1941 Comp., § 15- 
3525; 1953 Comp., § 15-37-27, 

Cross references. — For use of certified copy in action 
on bond of public officer, see 10-2-10 NMSA 1978. 


ANNOTATIONS 


Sheriff's telephone bills. — Because the board of 
county commissioners may be liable for any payments 
they order made if the payments are not authorized by 
law, the board may require the county sheriff to itemize 


and verify telephone bills for his office in order for the 
board to protect itself. 1963-64 Op. Att'y Gen. No. 63-142. 

Returning portion of saloonkeepers license 
money. — Action of board of county commissioners in 
returning to saloonkéepers portions of license money be- 
cause the saloons had been closed by injunction was with- 
out authority of law. 1909-12 Op. Att'y Gen. 31. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 539. 

20 C.J.S, Counties §§ 199 to 201, 187 to 141. 


4-38-29. [Approving unauthorized account; penalty; recovery of money.] 


Any county commissioner who shall vote to approve any account, or-order any money paid to any of- 
ficer or individual, except as provided by law, shall be deemed ‘guilty of a misdemeanor, and upon convic- 
tion thereof shall be fined in a sum not exceeding five hundred dollars [($500)], and the money so illegally 
ordered to be paid shall be recovered in a suit brought in the name of the county on his official bond: ~ 


History: Laws 1897, ch, 60, § 15 [14]; C.L. 1897, 
§ 867(14); Code 1915, § 1216; C.S. 1929, § 33-4230; 1941 
Comp., § 15-3526; 1953 Comp., § 15-37-28, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The 1915 Code compilers deleted 
"The county commissioners shall receive no mileage or 
additional compensation for attending special or called 
meetings and" from the beginning of the section. 


4-38-30. [Neglect of duty; penalty. ] 


, Cross references. — For use of certified copy in action 
on bond of public officer, see 10-2-10 NMSA 1978. 


ANNOTATIONS 


County clerks not responsible for funds. — Legal 
responsibility for the disbursement of public funds, vested 
in the board of county commissioners, does not extend to 
county clerks, 1979 Op. Att'y. Gen. No. 79-33. 


If any one of the commissioners shall refuse or neglect to perform any of the duties which are 
or shall be required by law of him as a member of the board of county commissioners without any 
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just cause therefor, he shall. for each offense be fined in a sum not less than twenty-five dollars 
[(($25.00)] nor more than one hundred dollars [($100)] on conviction in the district court. 


History: Laws 1876, ch. 1, § 27; C.L. 1884, § 358; C.L. Cross references. — For failure, neglect or refusal to 
1897, § 676; Code 1915, § 1212; C.S. 1929, § 83-4226;, perform duties as cause for removal of local public officers, 
1941 Comp,, § 15-3527; 1953 Comp., § 15-37-29. see 10-4-2 NMSA 1978. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


4-38-31. [Establishment of airports.] 


The boards of county commissioners of the various counties of this state are hereby authorized 
and empowered to acquire by purchase, condemnation, gift or lease lands for use as an airport and 
to establish, construct, own, lease, control, equip, improve, maintain and operate an airport, and to 
lease or grant the use and privilege thereof to others. Such airports and the airstrips ‘and landing 
fields thereof are hereby declared to be in the nature of public roads in their facilitation of public 
travel and transportation; and, the buildings and structures necessary to be used in connection 
therewith are hereby declared to be necessary public buildings, and the exclusive use of any such 
airport or airports shall not be granted to any person, persons, firm, corporation or association. 


History: 1941 Comp., § 15-3528, enacted by Laws an airport or landing field. Yarger v. Timberon Water & 
1949, ch. 67, § 1; 1953 Comp., § 15-37-30. Sanitation Dist., 2002-NMCA-055, 132 N.M. 270, 46 P.3d 
Cross references. — For leasing of state lands by mu- 1270. 
nicipalities, see 19-7-54 NMSA 1978. Am. Jur. 2d, A.L.R. and C.J.S. references. — 8 Am, 
For joint airport zoning boards, see 64-2-1, 64-2-2 NMSA 1978. Jur. 2d Aviation § 71. 
ANNOTATIONS 


Airports and landing fields. — Counties and munici- 
palities are specifically authorized by statute to operate 


4-38-32. Eminent domain power for acquiring airports. 


Any property desired for use as an airport by counties under Section 4-38-31 NMSA 1978, may 
be acquired as for a public purpose and as a matter of public necessity under the power of eminent 
domain according to the procedure for condemnation provided by the Eminent Domain Code [42A- 
1-1 through 42A-1-33 NMSA 1978]. 


History: 1941 Comp., § 15-3529, enacted by Laws — “ANNOTATIONS 
ADGR; oh: 6708, 23/1955 Comp, LBS 197s L PBs cH 16: Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 


ba of owner of land not originally taken or purchased as part 
of adjacent project to recover, on enlargement of project to 
include adjacent land, enhanced value of property by rea- 
son of proximity to original land, 95 A.L.R.3d.752, 


4-38-33. [Eminent domain power over land contiguous and adjacent to 
airport. | 


The power of eminent domain and right of condemnation granted to counties under the provi- 
sions of this act [4-38-31 through 4-38-37 NMSA 1978] shall extend to such land contiguous and 
adjacent to any such airport or any other lands within one-half mile in any direction from the 
outer boundaries of said airport as may be necessary to render ingress to and egress from said 
airport efficient and free from hazard. 


History: 1941 Comp., § 15-3530, enacted by Laws _ ANNOTATIONS — 
1949, ch. 67, § 3; 1953 Comp., § 15-37-32. : 
Cross references. — For condemnation proceedings Am. Jur, 2d, A.L.R. and C.J.S. references. — Right 


generally, see 42A-1-1 NMSA 1978 et seq of owner of land not originally taken or purchased as part 
< . : of adjacent project to recover, on enlargement of project to 


include adjacent land, enhanced value of property by rea- 
son of proximity to original land, 95 A.L.R.3d 752. 
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4-38-34 COUNTIES 4-38-38 


4-38-34. [Joint county-municipal operation of airports.] 


The boards of county commissioners are hereby authorized and empowered to cooperate and 
join with any municipality located in such county, in the joint operation, financing, maintenance 
and control of publicly owned or operated airports, under such plan and provisions, as the board of 
county commissioners and the governing body of such municipality may mutually agree. 


History: 1941 Comp., § 15-3531, enacted by Laws Cross references. — For joint airport zoning boards, 
1949, ch. 67, § 4; 1953 Comp., § 15-37-33. see 64-2-1, 64-2-2 NMSA 1978. 


4-38-35. [Federal aid for airports; gifts. ] 


The respective boards of county commissioners are authorized and empowered to seek and ob- 
tain, if possible, from the United States government, or any department or agency thereof, finan- 
cial aid and assistance to carry into effect the purposes hereof. Such boards are also authorized 
and empowered in their discretion to accept gifts and donations of any kind or:character from any 
source whatsoever, including, but not limited to a site for such airports.. 


History: 1941 Comp., § 15-3532, enacted by Laws 
1949, ch. 67, § 5; 1953 Comp., § 15-37-34. 


4-38-36. [Power to issue bonds for airports. | 


The boards of county commissioners of the various counties of this state are hereby authorized 
and empowered to issue and dispose of the negotiable bonds of such county, subject to the limita- 
tions and in accordance with Article 9 of the constitution, for the purpose of securing funds for the 
acquisition and construction of an airport, airplane landing strips and necessary public buildings 
to be used in connection therewith. 


History: 1941 Comp., § 15-3533, enacted by Laws ANNOTATIONS 
1949, ch. 67, § 6; 1953 Comp., § 15-37-35. 

Cross references, — For state, county and municipal Am. Jur. 2d, A.L.R. and C. J.S. references. — 20 
indebtedness, see N.M. Const., art. IX,§letseq. C.J.S, Counties ‘ 220, 


4-38-37. [Procedure for issuing bonds for airports.] 


The proceedings for calling, holding and canvassing the results of an election to determine whether 
such bonds are to be issued, the manner of issuance and the terms and provisions of such bonds, the 
sale thereof, the levy of taxes for the payment thereof and the manner and time of payment thereof 
shall all be the same as is now or may hereafter be provided by law with respect to bonds issued 
for the purpose of building courthouses and, in general, all of the provisions of law with respect to 
county courthouse bonds shall, so far as applicable, apply to the bonds herein authorized. 


History: 1941 Comp., § 15-3534, enacted by Laws Cross references. — For bonds for courthouses, jails, 
1949, ch. 67, § 7; 1953 Comp., § 15-37-36. bridges, hogpitals and libraries, see 4-49-1 NMSA 1978 et 
i seq. 


4-38-38. Creation of county advisory boards. 


There is created a county advisory board in each county of the fourth and fifth class. The board 
shall consist of the county commissioners, the county treasurer, county assessor, sheriff and county 
clerk. 


History: 1953 Comp., § 15-37-37, enacted by Laws Cross references. — For classification of counties for 
1959, ch, 239, § 1. salary purposes, see 4-44-1 NMSA 1978. 
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4-38-39. Duties of board. 


The board shall meet with the county commissioners and advise them on all matters concerning 
the offices of county officials and on all matters concerning administration of public matters of the 
county. Each member of the board shall familiarize himself with all matters of a public nature in 
his respective county, and each member of the advisory board shall make suggestions and recom- 
mendations for more efficient administration of county finances, county government or any other 
function of the county. The advisory board shall encourage cooperation between various county 
officials and bring about mediation when several county officials fail or neglect to cooperate in 
exercising their duties whenever the lack of cooperation becomes detrimental to the efficiency of 
county government. 


History: 1953 Comp., § 15-37-38, enacted by Laws 
1959, ch, 239, § 2. 


4-38-40. Executive committee. 


The county treasurer, county assessor and county clerk are ex officio the executive committee of 
the county advisory board. 


History: 1953 Comp., § 15-37-39, enacted by Laws 
1959, ch. 239, § 3. 


4-38-41. Terms of members. i 


Terms of members of the county advisory boards in fourth and fifth class counties begin June 15, 
1959, and expire with each member's term of elective county office. Terms of successors shall begin 
and expire with each member's term of elective county office. 


History: 1953 Comp., § 1-87- 40, enacted by Laws 
1959, ch. 239, § 4. 


4-38-42. Salary [; members of advisory board]. 


In addition to salaries received as elective county officers, each member of a county advisory 
board, except the county commissioners, shall receive six hundred dollars ($600) a year, plus three 
hundred dollars ($300) additional for deputies. Each county commissioner shall receive three hun- 
dred dollars ($300) a year; provided, that only so much of the salaries of each member of the board 
shall be allowed as the county's valuation will raise for the salary funds within the twenty mill 
limitation. 


History: 1953 Comp., 8 15-37-41, enacted by ae Bracketed material. — The bracketed material in the 


1959, ch. 289, § 5. catchline was inserted by the compiler and is not part of 
the law. 
County Assessor 

Sec. Bec. 

4-39-1, Repealed. 4-39-5, Additional compensation to appraisers. 

4-39-2. Courses in property valuation and property tax 4-39-6. Assessors; removal proceedings against; secre- 
administration authorized; issuance of cer- tary of taxation and revenue may cause 
tificates, , to be instituted; district attorney; attorney 

4-39-3. Qualifications for appraiser's certificates. general, 

4-39-4, Additional compensation to assessors. 4-39-7. Repealed. 
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4-39-1. Repealed. 


.Repeals. — Laws 1993, ch. 119, § 2 repealed 4-39-1 1993. For provisions of former section, see the 1992 NMSA 
NMSA 1978, as enacted by Laws 1884, ch. 63,§ 1, provid- = 1978 on NMOneSource.com. For present comparable pro- 
ing for the election of a county assessor, effective June 18, visions, see 4-38-6 NMSA 1978. 


4.39-2. Courses in property valuation and property tax administration 
authorized; issuance of certificates. 


The taxation and revenue department, in cooperation with the international association of as- 
sessing officers and the real estate appraisers board, may establish four grades of courses in the 
field of property valuation and property tax administration. The courses shall be graded in order 
of increasing difficulty and shall be administered by the department, Persons completing a course 
and passing an examination on a particular grade of property valuation and property tax adminis- 
tration shall be issued an appraiser's certificate of an appropriate grade. A person shall not be is- 
sued an appraiser's certificate of a particular grade unless the person has been issued an apprais- 
er's certificate for each one of the lesser grades. The appraiser's certificates shall be denominated 
"Appraiser 1", "Appraiser 2", "Appraiser 3" and "Appraiser 4" and shall be granted in order of 
difficulty of the course and examination completed. The "Appraiser 4" certificate shall be granted 
for completion of the most difficult course. County assessors or appraisers who have been granted 
an "Appraiser 4" certificate shall be designated "New Mexico certified appraiser" and shall be pro- 
vided by the taxation and revenue department with a certificate granting this designation. 


History: 1953 Comp., § 15-38-1.1, enacted by Laws establishing property valuation and property tax admin- 
1978, ch. 47, § 1; 1995, ch. 12, § 2; 2005, ch. 118, § 1. istration courses.. 

Repeals and reenactments, — Laws 1978, ch. 47, § 1, The 1995 amendment, effective June 16, 1995, de- 
repealed 15-38-1.1, 1953 Comp. (4-39-2 NMSA 1978), re- leted "property tax division of the" preceding "taxation" 
lating to the authorization of courses in property valua- and substituted "international association of assessing 
tion and property tax administration and issuance of cer- officers" for "state institutions of higher learning" in the 
tificates, and enacted a new section. first sentence; substituted "department" for "institutions 

Cross references. — For qualifications for appraisers' of higher learning" at the end of the second sentence; sub- 
certificates, see 4-39-3 NMSA 1978. stituted "taxation and revenue department" for "property 

For property tax training programs, see 7-35-56 NMSA tax division" in the final sentence; and made a stylistic 
1978. change. 


The 2005 amendment, effective June 17, 2005, au- 
thorized the real estate appraisers board to participate in 


4-39-3. Qualifications for appraiser's certificates. 


The taxation and revenue department, in cooperation and in keeping with the standards of the 
international association of assessing officers and the real estate appraisers board, shall establish 
the qualifications that are prerequisite to the issuance of each grade of appraiser's certificate. 


History: 1953 Comp., § 15-38-1.2, enacted by Laws qualifications for appraisers' certificates in cooperation 
1969, ch. 269, § 2; 1973, ch. 258, § 139; 1974, ch. 92, § 1; and in keeping with the standards of the real estate ap- 
1977, ch. 249, § 25; 1995, ch. 12, § 3; 2005, ch. 118, § 2. praisers board. 

Cross references. — For conduct of courses in prop- The 1995 amendment, effective June 16, 1995, de- 
erty valuation and property tax administration and issu- leted "property tax division of the" preceding "taxation" 
ance of appraisers’ certificates, see 4-89-2 NMSA 1978. and "with the representatives of the participating insti- 

For property tax training programs, see 7-35-5 NMSA tutions" following "cooperation" near the beginning, and 
1978. . made stylistic changes throughout the section. 


The 2005 amendment, effective June 17, 2005, re- 
quired the taxation and revenue department to establish 


4-39-4. Additional compensation to assessors. 


In addition to the salaries provided for county assessors in Sections 4-44-4 through 4-44-12 
NMSA 1978, county assessors may receive: 

A. an additional five hundred dollars ($500) a year for holding an "Appraiser 1" certificate; 

B. an additional one thousand dollars ($1,000) a year for holding an "Appraiser 2" certificate; 

C. an additional one thousand dollars ($1,000) a year for holding an "Appraiser 3" certificate; and 
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D. an additional one thousand dollars ($1,000) a year for holding an "Appraiser 4" certificate. 


History: 1953 Comp., § 15-38-1.8, enacted by Laws Cross references. — For certificates generally, see 4- 
1969, ch. 269, § 3; 1977, ch. 138, § 1. ‘ - 89-2, 4-89-3 NMSA 1978, 

Compiler's notes. — Salaries for county assessors are For powers of board of county commissioners as to hir- 
now set out in sections 4-44-4 through 4-44-8 NMSA 1978 ing and setting of salaries of county employees and depu- 
and in 4-44-14 NMSA 1978. ties generally, see 4-38-19 NMSA 1978. 


4-39-5. Additional compensation to appraisers. 


A board of county commissioners may provide additional cumulative increments to the salary 
of any qualifying appraiser employed in the office of the assessor as an incentive for obtaining 
greater qualification levels up to the following amounts: 

A. an additional five hundred dollars ($500) a year for holding an "Appraiser 1" certificate; 

B. an additional one thousand five hundred dollars ($1,500) a year for holding an "Appraiser 
2" certificate; 

C. an additional two thousand five hundred dollars ($2,500) a year for holding an "Appraiser 
3" certificate; and 

D. an additional three thousand dollars ($3,000) a year for holding an "Appraiser 4" certificate. 


History: 1953 Comp., § 15-38-1.4, enacted by Laws qualification incentive pay the following", and after "of- 
1977, ch. 188, § 2; 2015, ch. 78, § 1. fice of the assessor", added "as an incentive for obtaining 

Cross references. — For powers of board of county greater qualification levels up to the following amounts"; 
commissioners as to hiring and setting of salaries of in Subsection B, after "additional", deleted "one thousand 
county employees and deputies generally, see 4-38-19 dollars ($1,000)" and added "one thousand five hundred 
NMSA 1978, dollars ($1,500)"; in Subsection C, after "additional", de- 

The 2015 amendment, effective July 1, 2015, adjusted leted "one thousand dollars ($1,000)" and added "two 
the qualification incentive pay for qualifying appraisers thousand five hundred dollars ($2,500)"; and in Subsec- 
employed in the office of the assessor; in the introductory tion D, after "additional", deleted "one thousand dollars 
sentence of the section, after "may provide", deleted "as ($1,000)" and added "three thousand dollars ($3,000)", 


4-39-6. Assessors; removal proceedings against; secretary of taxation 
and revenue may cause to be instituted; district attorney; 
attorney general. 


A. The secretary of taxation and revenue may, if grounds appear therefor, cause removal pro- 
ceedings to be instituted against any assessor by the district attorney for the county for which the 
assessor was elected, or by the attorney general, in the manner provided by law for the institution 
and prosecution of removal proceedings against public officers by district attorneys. 

B. The secretary of taxation and revenue shall cause removal proceedings to be instituted un- 
der Subsection A of this section against any assessor whose functions have been suspended under 
Section 7-35-6 NMSA 1978 when any suspension under that Reaeign continues without interrup- 
tion for a period of more than sixty days. 

C. Nothing in this section shall be construed to repeal or limit any provisions of law relating to 
the liability of assessors as such or as public officers to fine, imprisonment or removal from office 
for failure, refusal or neglect to discharge any duty imposed upon them by law, but shall be in ad- 
dition to them. 


History: 1953 Comp., § 15- 38- 7, enacted by Laws The 1995 amendment, effective June 16, 1995, sub- 


1955, ch. 176, § 5; 1973, ch. 258, § 140; 1977, ch. 249, stituted "secretary of taxation and revenue" for "property 

§ 26; 1995, ch. 12, gia tax division of the taxation and revenue department" in 
'Crdad referenced’ — For action against assessors for the section heading and for "director of the property tax 

noncompliance with the Property Tax Code, see 7-35-6 division of the taxation and revenue department" in Sub- 

NMSA 1978. sections A and B, made a stylistic change in Subsection B, 
For removal of public officers, see 10-3-1 NMSA 1978 et seq. and added Subsection C. 


4-39-7. Repealed. 


Repeals. — Laws 1995, ch. 12, § 15 repealed 4-39-7 assessors, effective June 16, 1995. For provision of former 
NMSA 1978, as enacted by Laws 1955, ch. 176, § 6, relating section, see the 1994 NMSA 1978 on NMOneSource.com, For 
to construction of the law on removal proceedings against present comparable provisions, see 4-39-6 NMSA 1978. 
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4-40-1 COUNTIES 4-40-3 


ARTICLE 40° 
County Clerk 1} agh ato Wren 


4-40-1. Repealed, 4-40-6,. Duties as to orders for money, 
4-40-2. County clerk; bond. 4-40-7. Newspaper subscriptions. 
4-40-38. Duties; ex-officio clerk of board of county commis- 4-40-8, To keep file of newspapers. 
4-40-9, 
4-40-1 


sioners. -40-9. Newspapers; payment of expenses. 
4-40-4. Duties as clerk of county commissioners. ' 0. Newspapers; abstraction, mutilation or destruc- 
4-40-5. County clerk; duty regarding accounts. » Po tion; penalty. 


4-40-1. Repealed. 


Repeals. — Laws 1993, ch. 119, § 2 repealed 4-40-1 effective June 18, 1993. For provisions of former section, 
NMSA 1978, as enacted by Laws 1868-1869, ch. 36, § 1, see the 1992 NMSA 1978 on NMOneSourceicom., For pres- 
providing for the election of a county clerk and treasurer, ent comparable provisions, see 4-38-6 NMSA.1978. 


4-40-2. County clerk; bond. 


The county clerk of each county shall, before entering upon the duties of his office and within 
ten days after the first day of January following his election, execute a bond to the state of New 
Mexico, in the penal sum of ten thousand dollars [($10,000)], with sufficient sureties, to'be ap- 
proved by the judge of the district court of said county, conditioned that he will well and faithfully 
perform all of his duties as such county clerk during his term of office. ’ 


History: Laws 1901, ch. 35, §§ 1, 2; Code 1915, Cross references. — For oath and bonds of county of- 
§ 1441; Laws 1919, ch. 10, § 1; C.S. 1929, § 34-425; 1941 ficers, see 10-1-138 NMSA 1978. 
Comp,, § 15-3702; 1953 Comp., § 15-39-2. For bonds of public officers generally, see 10-2-1 NMSA 
Bracketed material. — The bracketed material was, 1978 et seq. 


inserted by the compiler and is not part of the law. 


4-40-3. [Duties;.ex-officio clerk of board of county commissioners.] 


The county clerk shall be ex-officio clerk of the board of county commissioners, shall attend: the 
sessions of the board in person or by deputy, keep the seals, records and papers of said board of 
county commissioners and keep a record of the proceedings of said board in a book as required by 
law, under the direction of the county commissioners. 


History: Laws 1876, ch. 1, § 19; C.L..1884, § 350; C.L. For deputy probate clerks, see 34-7-22 NMSA 1978 et 
1897, § 678; Code 1915, § 1235; C.S, 1929, § 33-4301; seq. , 
1941 Comp., § 15-3704; 1953 Comp., § 15-39-4. For duties pertaining to filing and vacation of subdivi- 

Compiler's notes. — Under, N.M. Const., art. VI, § 22, sion plats, see 47-6-6, 47-6-7 NMSA 1978. 
the county clerk is designated as clerk of the district court For filing or recording with clerk of public utilities in- 
and clerk of the probate court until otherwise provided by struments, see 62-18-9, 62-13-11, 62-13-12 NMSA 1978. 
law. After July 1, 1969, judges of the district courts are For deposit of money received from sale of trespassing 
authorized and empowered to appoint clerks, See 34-6-19 animal in irrigation district, see 77-14-22 NMSA 1978. 
NMSA 1978. 
Cross references, — For duties pertaining to change ANNOTATIONS 


of precinct boundaries, see 4-38-23 NMSA 1978." 


For filing of surveys with county cleric, see 4-427 NMSA Purpose of this section i is not to confer validity on 


meetings of the county commissioners but to provide the 


1978. 
For duties pertaining to accounts and claims against beard wih a lerk, tr, Keep ite reports, 718.0054 ibis: 
county, see 4-45-9 NMSA’ 1978 et'seq. Am, Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 


For maintenance of record of vouchers filed by county ity of clerk of court, county clerk or prothonotary, or surety 


flood commissioner, see 4-50-6 NMSA 1978. b C 
For duties pertaining to recording of documents, see 14- polar: ape egligen A a pie pwr ieT | 


8-1, 14-8-2, 14-8-6, 14-8-9 NMSA 1978, : P 
For duties of probate clerks, see 34-7-14 NMSA 1978 et seq. 20, Go euactiaes Cet. <7 
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4-40-4 COUNTY CLERK 4-40-7 


4-40-4. [Duties as clerk of county commissioners. ] 


It shall be the general duty of the clerk of the board of commissioners: 
A. to record in a book to be provided for that purpose all proceedings of the board; 
B. to make regular entries of all their resolutions and decisions in all questions concerning the 


raising of money; 


C. to record the vote of each commissioner on any neater submitted to the board if required 


by any member; 


D. to sign all orders issued by the board for the payment of money, and to record in a book to 
be provided for that purpose, the receipts of the county treasurer of the receipts and expenditures 


of the county; 


E.,. to preserve and file all accounts acted upon by the board with their action cneenaal and he 
shall perform such special duties as are required by law. 


‘i 


History: Laws 1876, ch. 1, § 29; C.L. 1884, § 360; C.L. 


1897,.§ 679; Code 1915, § 1236; C.S. 1929, § 33-4302; 
1941 Comp, § 15-8705; 1953 Comp. » § 15- 39- 5. 

' Cross references, — For service of clerk on county ad- 
visory board, see 4-38-38 NMSA 1978 et seq. 

For duties of clerk as to accounts and claims against 
county, see 4- 45- 3 NMSA 1978 et seq. 


ANNOTATIONS 


Ministerial duties. — Statutory duties of county 


~ clerks are ministerial andiare intended only to insure the 


regularity of county fiscal procedures. 1979 Op. Att'y Gen. 


No. 79-33. 


4-40-5. County clerk; duty regarding accounts. 


It shall be the duty of the county clerk to designate upon every account, which shall be audited 
and approved and allowed by the board of county commissioners, the amount so allowed. 


History: Laws 1876, ch. 1, § 30; C.L. 1884, § 361; C.L. 
1897, § 680; Code 1915, § 1287; C.S, 1929, § 33-4303; 
1941 Comp., § 15-3706; 1958 Comp., § 15-39-6; 2011, 
ch, 134, § 1. 

Cross references, — For approval or disapproval of 
accounts by board, see 4-45-3 NMSA 1978. 

The 2011 amendment, effective July 1, 2011, elimi- 
nated the requirement that county clerks provide certified 
copies of records and accounts upon request. 


ANNOTATIONS 


Death certificates. — County clerks may not is- 
sue copies of death certificates on file in their office un- 
less the vital statistics bureau promulgates regulations 


authorizing it or unless the legislature amends the Vital 
Statistics Act (24-14-1 NMSA 1978 et seq.) to grant county 
clerks such authority, 1988 Op. Att'y Gen. No. 88-01. 

County clerks could not issue certified copies of death 
certificates: pursuant to 14-8-4 NMSA 1978 in order to 
avoid the higher fees charged for the issuance of certifi- 
cates by the vital statistics bureau. 1988 Op. Att'y Gen. 
No. 88-01. 

Charging of fee for issuance of certified copies of 
military discharge papers. — In absence of statute au- 
thorizing free certified copies, a fee of $.15 per page must 
be charged by the county clerk for issuing certified cop- 
ies of soldiers' discharge papers. 1943-44 Op. Att'y Gen. 
No. 43-4337. 


4-40-6. [Duties as to orders for money. | 


Such clerk shall not sign or issue any county order unless ordered by the board of commissioners 
authorizing the same; and every such order shall be numbered, and the date, amount and number 
of the same and the name of the person to whom it is issued shall be entered in a book kept by him 


in his office for that purpose. 


' History: Laws 1876, ch. 1, § 31; C.L. 1884, § 362; C.L. 
. 1897, § 681; Code 1915,’§ 1238; C.S. 1929, § 38-4804; 
1941 Comp., § 15-3707; 1953 Comp., § 15-39-7, 

Cross references. — For attestation of county orders 
by clerk, see 4-45-4 NMSA 1978. 


4-40-7. [Newspaper subscriptions. | 


ANNOTATIONS 


Ministerial duties, — Statutory duties of county clerk are 
ministerial and are intended only to insure the regularity of 
county fiscal procedures, 1979 Op, Att'y Gen: No, 79-33, 


The county clerks of the several counties of this state are hereby authorized and required to 
subscribe for such, one copy each of newspapers as are printed and published in their respective 


counties. 
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History: Laws 1889, ch. 49, § 1; C.L. 1897, § 768; _. or newspapers are printed and published in the county. 

Code 1915, § 1241; C.S. 1929, § 33-4307; 1941 Comp., 1957-58 Op. Att'y Gen. No. 57-192. 
§ 15-3708; 1953 Comp.,, § 15-39-8, Microfilming. — Newspapers maintained by county 
clerks may be microfilmed, so long as the microfilm is ac- 


ANNOTATIONS cessible to the public. 1979 Op. Att'y Gen, No. 79-16. 


Section imposes duty to subscribe to newspa- 
pers upon the county clerk only when such newspaper 


4-40-8. To keep file of newspapers. 


It shall be the duty of each county clerk to receive and preserve every copy of the paper or 
papers so subscribed for and from time to time cause the same to be properly arranged and 
bound in volumes of convenient size and in a substantial manner, and said volumes, when 
bound, shall be kept in his office for the use of the courts, when needed, of strangers and the 
inhabitants of the county all of whom shall have access to the same at all times during of- 
fice hours, free of charge. Provided, that in order to more permanently preserve and to make 
easily accessible valuable historical source material of state and local history, county clerks 
may upon the approval of the county commissioners make indefinite loans» of the files of 
newspapers not in current demand, to libraries of state educational institutions, or to public 
libraries situated within the county. For his services in this behalf the county clerk shall 
receive the sum of ten dollars [($10.00)] for each volume, and for the neglect of the duties 
hereby imposed shall forfeit the sum of fifty dollars [($50. 00)I, to be recovered with costs in 
a civil action before any court. 


History: Laws 1889, ch. 49, § 2; C.L. 1897, § 769; ~ Newspapers maintained by county clerks may be 
Code 1915, § 1242; C.S. 1929, § 38-4808; Laws 1941, ch. microfilmed, so long as the microfilm is accessible to the 
182, § 1; 1941 Comp., § 15-3709; 1953 Comp., § 15-39-9. public. 1979 Op. Att'y Gen. No. 79-16. 

Bracketed material. — The bracketed material was Microfilmed originals may be destroyed. — If 
inserted by the compiler and is not part of the law. microfilmed and certified pursuant to 14-3-15 NMSA 


1978, originals of records, including newspapers kept 


ANNOTATIONS by county clerks, may be destroyed without any ac- 
The $10.00 fee provision of this section is uncon- tion on the part of the records administrator, 1979 Op. 
stitutional as it is clearly in conflict with N.M. Const. art Att'y Gen. No. 79-16. 


X, § 1, but other provisions of the section are fully effec- 
tive. 1941-42 Op. Att'y Gen: No, 42-4199. 


4-40-9. [Newspapers; payment of expenses. | 


The subscription price of such paper or papers, and the binding of the several volumes thereof, 
shall be paid out of the general fund of the county in the same manner as other charges are au- 
dited and allowed from such fund by the respective boards of county commissioners. 


History: Laws 1889, ch. 49, § 3; C.L. 1897, § 770; Cross references. — For duties of clerk pertaining to 
Code 1915, § 1243; C.S. 1929, § 33-4309; 1941 Comp., subscription to and preservation of newspapers, see 4-40- 
§ 15-3710; 1953 Comp., § 15-39-10. 7, 4-40-8 NMSA 1978. 


4-40-10. [Newspapers; abstraction, mutilation or destruction; penalty.] 


Any person who shall willfully abstract, destroy, mutilate or deface any number or volume: of 
such newspapers purchased in pursuance of Sections 4-40-7 and 4-40-8 NMSA‘1978, shall be 
deemed guilty of a misdemeanor, and shall be fined in a sum not exceeding five hundred dollars 
[($500)], or imprisonment [imprisoned] in the county jail not more than six months, or [punished] 
both by such fine and imprisonment in the discretion of the court. 


History: Laws 1889, ch. 49, § 4; C.L. 1897, § 771; Bracketed material. — The bracketed material was 
Code 1915, § 1244; C.S, 1929, § 33-4310; 1941 Comp., inserted by the compiler and is not part of the law. 
§ 15-3711; 1953 Comp., § 15-39-11. 
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4-41-2 


ARTICLE 41 
County Sheriff 


Sec. 

4-41-1. Repealed. 

4-41-2, Duties. 

4-41-3. Failure to execute bond and path, performing d dea 
ties; penalty. 

4-41-4, Exercising powers after eipation patialis, 

4-41-5. Deputy sheriffs; eppoiniment and. term; merit 

system. 
4-41-6, Counties authorized to establish merit systems 
for deputies and» personnel in the county 

sheriff's office, 

4-41-7, Provisions of merit system constitute part of em- 
ployment contract. . 

4-41-8. Deputy sheriff; qualifications; character; revoca- 


tion of commission. 
4-41-9. Powers of deputy sheriff. 
4-41-10. | Right to carry arms; deputies; “mE ee a 
4-41-10.1. Right to carry concealed arms. 
4-41-11. Injuries to sheriff or deputy while making ar- 
rest; medical expenses; limitation. 


4-41-1. Repealed.» 


Repeals. — Laws 1993, ch. 119, § 2 “eavrhrd 4-41-1 
NMSA 1978, as enacted by Laws 1851-1852, p. 198, 
providing for the election of a county probate judge and 
sheriff, effective June 18, 1993, For provisions of former 


4-41-2, [Duties.] 


Sec. 

4-41-11. 1. Qualifications; waiver. 

4-41-12, Entering other counties; powers. 

4-41-13, Execution of process of probate court; atten 
dance. 

Sheriff to serve and execute process and orders, 
of magistrate [and municipal] courts. 

Fees; payment in advance, 

Fees; attendance on courts; sessions of county 
commissioners; hearing before judges. 

Executions; commissions and expenses. 

Fees; service of jury venire. 

County peace officers and constables; mileage; 
conditions. 

Sheriffs, deputy sheriffs and other county peace 
officers; public piahe sities reimburse- 
ment. 

More than one subpoena, summons or prisoner; 
no extra charge. 

Other fees. 


4-41-14. 


4-41-15. 
4-41-16, 


4-41-17, 
4-41-18. 
4-41-19, 


4-41-20, 


4-41-21. 


4-41-22. 


section, see the 1992 NMSA 1978 on NMOneSource.com. 
For present comparable provisions, see 54a 38-6 NMSA 
1978. - 


The sheriff shall be conservator of the peace within his county; shall suppress assaults and bat- 
teries, and apprehend and commit to jail, all felons and traitors, and cause all offenders to keep the 
peace and to appear at the next term of the court and answer such charges as may be preferred 


against them. 


History: Kearny Code, Sheriffs, § 4; C.L. 1865, ch. 
99, § 3; C.L. 1884, § 398; C.L. 1897, § 734; Code 1915, 
§ 1260; C.S. 1929, § 33-4416; 1941 Comp., § 15- 3802; 
1953 Comp., § 15-40-2. 

Cross references. — For enforcement of county ordi- 
nances, see 4-37-3 NMSA 1978. 

For collection and disposition of fees by: sheriffs of H 
class counties, see 4-44-15 NMSA 1978. 


For maintenance of records as to confinement and re- 


lease of prisoners, see 4-44-19 NMSA 1978. 

For allowances and reimbursement of expenses for feed- 
ing prisoners, see 4-44-19, 4-44-20 NMSA 1978. 

For collection and disposition of fees, commissions, mile- 
age and per diem, see 4-44-28, 4-44-29 NMSA 1978. 

For enforcement of game laws, see 17-2-19 NMSA 1978. 

For enforcement of trappers’ and fur dealers’ provisions, 
see 17-5-8 NMSA 1978. 

For carrying of weapons, see 30-7-2 NMSA 1978, 
For penalty for resisting or obstructing officer, see 30- 

22-1 NMSA 1978. 

For penalty for refusing to aid paioet see 30-22-2 NMSA 
1978. 

For penalty for permitting prisoner to escape, see 380- 29. 
11 NMSA 1978. 

For duties pertaining to forest fire laws, see 30- 32-3 
NMSA 1978. 

For control of jails, see 33-3-1 NMSA 1978. 


For collection of contributions under Unemployment 
Compensation Law, see 51-1-36. NMSA 1978. 
For duties pertaining to the Detoxification Reform Act, 
see 43-2-1.1 NMSA 1978. 
For arrest procedure for wadiabitna of motor vehicle 
laws, see 66-8-122 NMSA 1978 et seq. 
For arrest of persons obstructing or causing injury to 
highways, see 67-7-11 NMSA 1978, 
For execution of orders of livestock board, see 77-3-2 to 
77-38-10 NMSA 1978. 
For power of officers to stop vehicles transporting live- 
stock or carcasses, see 77-9-46 NMSA 1978, 


ANNOTATIONS © 


County sheriff is conservator of peace. — A sheriff 
and his deputies are conservators of the peace within their 
county. Anchondo v. Corrections Dep't, 1983-NMSC-051, 
100 N.M. 108, 666 P.2d 1255. 

Suppressing breaches of the peace. — The power 


“and duty of a law enforcement officer to suppress breaches 
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of the peace includes the right to take any reasonable 
steps to prevent such breaches from occurring when the 
officer has good reason to believe that a disturbance may 
occur, State v. Prince, 1999-NMCA-010, 126:N.M. 547, 972 
P.2d 859. 

Preventing breaches of the peace. — The power and 
duty to suppress breaches of the peace includes the right 
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to take any reasonable steps to prevent such a breach . 


from occurring when the officers have good reason to be- 
lieve that a disturbance may take place. State v. Hilliard, 
1988-NMCA-066, 107 N.M. 506, 760 P.2d 799, cert. denied, 
107 N.M. 468, 760 P.2d 160. 

Duties as to maintenance of roads and extin- 
guishment of fires. — Sheriffs are conservators of the 
peace, law enforcement officers and arms of the courts and 
have no duties pertaining to the maintenance of roads or 
the extinguishment of fires. Sanchez v. Board of County 
Comm'rs, 1970-NMCA-058, 81 N.M. 644, 471 P.2d 678, 
cert. denied, 81. N.M. 668, 472 P.2d 382. 

Liability under 41-4-12 NMSA 1978. — The statutory 
obligations that officers cooperate with prosecutors and 
bring defendants before the courts are primarily designed 
to protect the public by ensuring that dangerous criminals 
are removed from society and brought to justice; accord- 
ingly, as with the duty to investigate crimes under 29-1-1 
NMSA 1978, the duties of cooperating with prosecutors, 
diligently filing complaints, and bringing defendants be- 
fore the courts inure to the benefit of private individuals, 
and the violation of these statutory duties may give rise to 
a cognizable claim under the Tort Claims Act, Chapter 41, 
Article 4 NMSA 1978. Weinstein v. City of Santa Fe ex rel. 
Santa Fe Police Dep't, 1996-NMSC-021, 121 N.M. 646, 916 
P.2d 1313. 


County sheriff is conservator of peace within his 
county. 1955-56 Op. Att'y Gen. No. 55-6283. 

County sheriff and state police have concurrent 
authority for enforcement of state laws independent of 
one another. 1943-44 Op. Att'y Gen. No, 43-4252, 

Transportation of prisoners housed at a county jail 
or other detention facility is not the exclusive responsi- 
bility of the local sheriff's department; jail administrators 
and independent contractors may also transport inmates 
at their facilities. 2000 Op. Att'y Gen. No. 00-02. 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 70 Am. 
Jur, 2d Sheriffs, Police, and Constables §§ 46, 48, 49, 61. 

Civil liability of sheriff or other officer charged with 
keeping jail or prison for death or injury of prisoner, 14 
A.L.R.2d 3538, 41 A.L.R.3d 1021. 

Personal liability of sheriff, or his bond, for negligently 
causing personal injury or death, 60 A.L.R.2d 873. 

Liability of prison authorities for injury to prisoner di- 
rectly caused by assault by other prisoner, 41 A.L.R.3d 
1021. ; 
Sexual misconduct or irregularity as amounting to "con- 
duct unbecoming an officer," justifying officer's demotion 
or removal or suspension from duty, 9 A.L.R.4th 614. 

80 C.J.S. Sheriffs and Constables §§ 74 to 79. 


4-41-3. [Failure to execute bond and oath; performing duties; penalty. | 


Any person who shall enter upon or attempt to execute any official duty as sheriff or as ex-officio 
collector, without having first executed and filed his official bond and oath of office as above re- 
quired, shall be deemed guilty of a misdemeanor, and upon conviction in the district court, shall be 
fined in any sum not exceeding three hundred dollars [($300)], in the discretion of the court. 


History: Laws 1876, ch. 16, § 5; C.L. 1884, § 386; C.L. 
1897, § 724; Code 1915, § 1250; C.S. 1929, § 33-4406; 
1941 Comp,, § 15-3806; 1953 Comp.,, § 15-40-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

‘Compiler's notes. — The words "or as ex-officio collec- 
tor" appear to be obsolete in view of 4-43-3 NMSA 1978. 


Cross references. — For oath required of officers, see 
N.M. Const., art. XX, § 1. ; 

For oath and bond of county officers, see 10-1-18 NMSA 
1978. 

For.bonds of public officers, see 10-2-1 NMSA 1978 et 
seq. 


4-41-4, [Exercising powers after removal; penalty. ] 


If any such sheriff, after being removed as provided by law, shall attempt to exercise any of the 
rights or powers of said office, or shall fail or refuse to turn over the office to the person appointed 
to succeed him, he shall be-deemed guilty of a misdemeanor, and upon conviction thereof in the 
district court, shall be punished by a fine not exceeding three hundred dollars [($300)], or by im- 
prisonment not exceeding three months, in the discretion of the court before which the cause may 
be tried. 


History: Laws 1876, ch. 16, § 9; C.L. 1884, § 390; C.L. 
1897, § 727; Code 1915, § 1252; C.S. 1929, § 33-4408; 
1941 Comp., § 15-3808; 1953 Comp,, § 15-40-8. ° 


Bracketed material. — The bracketed material was 
inserted. by the compiler and is not part of the law. 
Cross references. — For removal of local public offi- 


cers, see 10-4-1 NMSA 1978 et seq. 


4-41-5, Deputy sheriffs; appointment and term; merit system. 


The sheriffs in all the counties of this state shall have power to appoint deputies, who shall 
remain in office at the pleasure: of such sheriffs; except that in counties which have established 
a merit system by ordinance, the provisions of the ordinance shall control the demotion and dis- 
charge of deputies and other employees of the sheriff's office, except for one under-sheriff and an 
executive secretary, both of whom shall hold exempt positions. 
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History: Laws 1855-1856, ch. 2; §:1; C.L. 1865, ch. 
99, § 9; C.L. 1884, § 401;.C.L. 1897, § 737; Code 1915, 
§ 1255; C.S. 1929, § 33-4411; 1941 Comp., § 15-3809; 
1953 Comp., § 15-40-9; Laws 1975, ch. 11, § 8. 

Cross references. — For establishment of, merit 
system and incorporation of provisions thereof in em- 
ployment contracts of deputy sheriffs, see 4-41-6, 4-41-7 
NMSA 1978. 

For qualifications of deputy sheriffs, see-4-41-8 NMSA 
1978. 

For employment of part-time deputies in certain coun- 
ties, see 4-44-17 NMSA 1978. 

For payment of expenses of sheriffs, deputy sheriffs and 
guards for serving process and certain other official busi- 
ness, see 4-44-18 NMSA 1978, 

For oaths and bonds of deputy county officers, see 4-44- 
35 NMSA 1978. 

For requirement that deputies be citizens of New Mex- 
ico, see 29-1-9 NMSA 1978. 

For requirement of certification by New Moxicn law en- 
forcement academy, see 29-7-10 NMSA 1978. 


ANNOTATIONS 


Deputy sheriffs' discharge upheld for disruption 
of office. — Where deputy sheriffs began tape recording 
their conversations with the sheriff following a quarrel 
and a subsequent request for the deputies’ resignations 
and the activities of the deputy sheriffs caused animosi- 
ties and disruption to develop within the sheriff's office, 
to the end that an air of suspicion and distrust prevailed 
which impaired the efficiency of the office, the discharge of 
the deputies was upheld. Serna v. Manzano, 616 F.2d 1165 
(10th Cir. 1980). 

Reimbursement of sheriff for salaries of deputies. 
— An account by a sheriff of a county of the fourth class 
for reimbursement for sums paid out on salary to deputies 
did not violate N.M. Const., art. X, § 1, prohibiting county 
officers from receiving to their own use any fees or emolu- 
ments other than the legal salary. State ex rel. Garcia v, 
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Board of Comm'rs, 1916-NMSC-030, 21 N.M. 682, 157 
P. 656, aff'd, 22 N.M. 562, 166 P. 906. 

Liability for acts of deputy. — County sheriff was 
not liable in damage suit for false return of service by dep- 
uty sheriff, either on the theory that deputy acted by vir- 


_ tue of the deputy's office, since plaintiffs had the burden 


of proving that service of civil process was within the au- 
thority of deputy, and they had failed to find any evidence 
that would meet that burden, or on the theory that deputy 
acted under color of the deputy's office, since representa- 
tions which led plaintiffs to believe that they were deal- 
ing with sheriff's office did not occur during defendant- 
sheriff's term of office. Karr v. Dow, 1978-NMCA-016, 84 
N.M. 708, 507 P.2d 455, cert. denied, 84 N,M. 696, 507 P.2d 
443, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 70 Am. 
Jur, 2d Sheriffs, Police, and Constables $§ 12, 16. 

Liability of sheriff or his bond for the defaults and mis- 
feasances of his assistants and deputies, 1 A.L.R. 236, 102 
A.L.R. 174, 116 A.L.R. 1064, 71 A.L.R.2d 1140. 

Liability of sheriff for loss or injury of property levied 
upon, where it is in charge of agent or deputy, 138 A.L.R. 
720. 

Civil liability of sheriff or other officer charged with 
keeping jail or prison for death or injury of prisoner, 14 
A.L.R,2d 353,.41 A.L.R.3d 1021, 

Liability of prison authorities for injury to prisoner di- 
rectly caused by assault by other prisoner, 41 A.L.R.3d 
1021, 

Validity, construction and application of regulation re- 
garding outside employment of governmental employees 
or officers, 94 A.L.R.3d 1230. 

Sexual misconduct or irregularity as amounting to "con- 
duct unbecoming an officer", justifying officer's demotion 
or removal or suspension from duty, 9 A.L.R.4th 614. 

Validity, construction, and application of regulations re- 
garding outside employment of governmental employees 
of officers, 62 A.L.R.5th 671. 

80 C.J.S. Sheriffs and Constables §§ 34, 35. 


4-41-6. Counties authorized to establish merit systems for deputies and 
personnel in the county sheriff's office. 


Each county is authorized and empowered to establish by ordinance a merit system for the hir- 
ing, promotion, discharge and general regulation of the deputies and the employees of the county 
sheriff's office. The ordinance may, in the discretion of the board of county commissioners, provide 
for the classification of deputies and other employees and their probationary periods, service rat- 
ings, pay scales and ranges, the number of hours of work'per week and the methods of employ- 
ment, promotion, demotion and discharge of such deputies and employees within the limits pro- 
vided by law. 


ANNOTATIONS 


a : Deputies' exercise of rights not valid reason for 
Fico ae se in ee oe eens ae ie ae ey discharge. — The fact that this section allows the sheriff 
1978. to exercise a broad discretion in discharging deputies does 
not and cannot justify his invasion of constitutional rights 
by firing deputies for exercising these rights. Francia v, 

White, 594 F.2d 778 (10th Cir, 1979). 


History: 1953 Comp., § 15-40-9.1, enacted by Laws 
1975, ch. 11, § 1. 


4-41-7. Provisions of merit system constitute part of employment 
contract. 


In all cases of employment by county sheriffs of deputies, clerks and other personnel to posi- 
tions covered by the merit system subsequent to the passage of an ordinance establishing a merit 
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system, the contract of employment between the deputy or employee and the sheriff shall be con- 
sidered to contain the provisions of the ordinance and all regulations issued ‘pursuant thereto. The 
provisions of an ordinance and all regulations issued pursuant; thereto shall become part.of the 
contract of employment between the sheriff and all employees of the sheriff's office in positions 
covered by the merit system when the employment relationship exists at the time of the passage 
of the ordinance, unless the employee files with the county clerk, within ten days of the passage 
of the ordinance, a declaration stating that the employee does not desire to have the provisions 
of the ordinance, together with the regulations issued pursuant thereto, included as a part of his 
contract. of employmenti 


History: 1953 Comp., § 15-40-9.2, enacted by Laws ~~ ANNOTATIONS 


1975, ch. 11, § 2. - 
Cross references, — For effect of merit system upon Am. Jur. 2d, A.L.R. and C.J.S. references. — Sexual 


demotion and discharge of deputies, see 4-41-56 NMSA misconduct or irregularity as amounting to “conduct un- 
1978. F becoming an officer," justifying officer's demotion or re- 


moval or suspension from duty, 9 A.L.R.4th 614. 


4-41-8, [Deputy sheriff; qualifications; character; revocation of 
commission.] 


No person who may be under indictment or may be generally known as a notorious bad char- 
acter, or as a disturber of the peace shall be eligible to serve as a deputy sheriff, and sheriffs are 
hereby prohibited from issuing commissions to such persons as deputy sheriffs, and it is hereby 
made the duty of the judge of the district court upon complaint being made that the provisions’ of 
this section have been violated to investigate the same, and if found to be true, such judge of the 
district court is hereby given authority to revoke any such commission given by any, sheriff con- 
trary to the provisions of this section. 


History: Laws 1905, ch. 120, § 1; Code 1915, § 1257; employed by a municipality, the Navajo tribe or the fed- 


C.S. 1929, § 33-4413; 1941 Come) § 15-3810; 1953 eral government. The applicants, of course, would have 
Comp., § 15-40-10. to secure the appointment from the sheriff of the county 
Cross references. — For qidihione! qualifications per- in which they wish to act and qualify in accordance with 
taining to deputy sheriffs, see 4-41-10 NMSA 1978. this section, 29-1-9 and 4-41-10 NMSA 1978, and any 
For applicability of the Criminal Offender Employment other statutes of the state of New Mexico pertaining to 
Act to law enforcement agencies, see 28-2-5 NMSA 1978. the qualification of deputy sheriffs: 1957-58 Op. Att'y Gen. 
No, 57-83. 
ANNOTATIONS ‘Am. Jur, 2d, A.L.R. and C.J.S. references. — 70 Am. 


Jur, 2d Sheriffs, Police, and Constables § 10. 


i 1 ow i j j s 
Special. deputy. Sheriff can commission as spe 80 C.J.8, Sheriffs and Constables § 37. 


cial deputy sheriff a full-time law enforcement. officer 


4-41-9. Powers of deputy sheriff. 


Deputies are authorized to discharge all the duties that belong to the office. of sheriff that may 
be placed under their charge by their principals, with the same effect as though they were ex- 
ecuted by the respective sheriffs. If there is a vacancy in the office of sheriff, the highest-ranking 
deputy sheriff or-under-sheriff, who is qualified to hold the office of sheriff, shall exercise the paw 
ers of sheriff until a sheriff is appointed and qualified. 


History: Laws 1855-1856, ch. 2, § 3; C.L. 1865, ANNOTATIONS 


ch. 99, § 11; C.L. 1884, § 408; C.L, 1897, § 740; Code oe 104 . , 

1915, § 1259; C.S. 1929, § 33-4415; 1941 Comp., § 15- A "special deputy" does not necessarily lack the 
3811; 1953 Comp., § 15-40-11; 1978 Comp., § 4-41-9, authority to serve a writ of execution or make levy 
2017, ch. 56, § 1. pursuant to writ. Novak v. Dow, 1970-NMCA-104, 82 N.M. 

The 2017 amendment, effective April 6, 2017, au- 30, 474 P.2d 712. 

thorized a deputy sheriff or under-sheriff to exercise the Use of force in making arrest. — Large rocks, hurled 
powers of sheriff while there is a vacancy in the office of by misdemeanant at deputy sheriff in resisting arrest, were 
sheriff; added the catchline "Powers of deputy sheriff"; in dangerous weapons, justifying resort to extreme measures 
the first sentence, deleted "The said"; and, added the last on part of deputy. State v. Vargas, 1937-NMSC-049,42 
sentence} _.) N.M. 1, 74 P.2d 62, distinguished in State v. Gabaldon, 


1939-NMSC-060, 43 N.M. 525, 96 P.2d 293. 
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Jury instruction as to status of deputy sheriff. legislature, The detailed supervision and control exercised 
— In murder prosecution in which there was a question over deputy sheriffs by their sheriffs eliminate the office 
as to whether the defendant was a deputy sheriff acting of deputy sheriff from the category of a public office and 
to perfect or enforce an arrest when the killing occurred, place it'in the category of public employment. 1959-60 Op. 
instructions leaving question whether defendant was a Att'y Gen. No. 60-222. 
deputy sheriff to the jury were proper where there was no Duties of public weighmasters, — Deputy sheriffs, 
direct evidence that such was the case. Territory v. Kim- in their official capacity, are required to perform the du- 
mick, 1910-NMSC-058, 15 N.M..178, 106.P, 381, ties of public weighmasters when ‘so designated by the 

County sheriff was not liable in'\damage suit for sheriffs, and are not to receive for their own use any fees 
false return of service by deputy sheriff, either on or other extra compensation. for their services. 1931-32 
the theory that deputy acted by virtue of the deputy's of- Op. Att'y Gen. 31-183, 
fice, since plaintiffs had the burden of proving that service Disposition of fees recovered “8 deputiend in con- 
of civil process was within the authority of deputy, and nection with performance of duties. — Deputy sher- 
they had failed to find any evidence that would meet that iffs are entitled to no other compensation for the perfor- 
burden, or on the theory that deputy acted under color of mance of their duties, which includes the service of civil 
the deputy's office, since representations which led plain- and criminal papers as authorized by statute, than their 
tiffs to believe that they were dealing with sheriff's office salaries, and all fees recovered by them in connection with 
did not occur during defendant-sheriffs term of office. the performance of such duties:must be remitted to the 
Karr v. Dow, 1973-NMCA-016, 84 N.M. 708, 507 P.2d 455, county treasurers of their respective counties. 1953-54 Op. 
cert, denied, 84 N.M, 696, 507 P.2d 443. Att'y Gen. No. 54-6033, 

Deputy sheriffs may not exercise any power other Law reviews. — For article, "Attachment in New Mex- 
than those delegated by the sheriff, and; therefore, the ico - Part II," see 2 Nat. Resources J, 75 (1962). 
deputy sheriff does not exercise his powers and duties Am. Jur. 2d, A.L.R. and C.J.S. references. — 70 Am. 
independently of a superior power, nor is he subject only Jur. 2d Sheriffs, Police, and Constables §§ 9, 50, 63. 


to the general control of a power placed over him by the 80 C.J.S. Sheriffs and Constables §§ 57 to 60. 


4-41-10. Right to carry arms; deputies; appointment. 


All sheriffs shall at all times be considered as in the discharge of their duties and be allowed to 
carry arms on their persons. On the appointment of any regular or permanent deputy sheriff, it 
shall be the duty of the sheriff to file one notice of the appointment in the office of the county clerk 
of the sheriff's county and one notice of the appointment in the office of the clerk of the district 
court of that county, and each of the sheriff's deputies shall file an oath of office in the office of the 
county clerk. Any sheriff is hereby authorized at any time to appoint respectable and orderly per- 
sons as special deputies to serve any particular order, writ or process or when in the opinion of any 
sheriff the appointment of special deputies is necessary and required for the purpose of preserv- 
ing the peace, and it shall not be necessary to give or file any notice of such special appointment; 
however, the provision authorizing the carrying of concealed arms shall not apply to such persons. 
Provided, no person shall be eligible to appointment as a deputy: sheriff unless the person is a 
citizen of the United States of America. There shall be no additional fees or per diem paid by the 
counties for any additional deputies other than as provided by law. 


History: Laws 1891, ch. 63, § 4; C.L. 1897, § 738; Pueblo and charged in a county magistrate court with 
Laws 1901, ch. 5, § 1; Code 1915, § 1258; C.S..1929,.- . .aggravated DWI]; the officer was cross-commissioned as 
§ 33-4414; 1941 Comp., § 15-3812; 1953 Comp., § 15-40- a county special deputy sheriff by the county sheriff's 


12; 1983, ch. 182, § 1; 2006, ch. 30, § 1. office; the officer signed an oath of office that was also 
Cross references. — For qualifications of deputy sher- signed by the county sheriff and carried a card issued 
iffs; see 4-41-8 NMSA 1978. ) by the county sheriff's office’ indicating the. officer's 
For payment of expenses of sheriffs, deputy sheriffs and cross-commissioning status; the officer was wearing the 
guards for serving process and certain other official busi- Pueblo police department uniform at the time of the ar- 
ness, see 4-44-18 NMSA 1978. rest; the officer was a commissioned, full-time Pueblo 
For oaths and bonds of deputy county officers, see 4-44- tribal officer; and. the officer's salary was paid. by the 
35 NMSA 1978. Pueblo police department and included incremental 
For oath of public officers, see N:M. Const., art. XX, § 1. pay financed from a.grant from the bureau of Indian 
For requirement that deputy sheriffs be citizens of New affairs to assist the Pueblo police department in target- 
Mexico, see 29-1-9 NMSA 1978. ing the motoring public, the officer was properly cross- 
The 2006 amendment, effective March 2, 2006, de- commissioned and could properly arrest defendant 
leted the requirement that a deputy sheriff be a legally while wearing the uniform of and receiving a salary 
qualified voter of the state of New Mexico and required from the Pueblo police department. State Uv, Sanchez, 
that a deputy sheriff be a citizen of the United States of 2014-NMCA-095. 
America. Notice of the appointment of rte deputies 
F PI 0G Pie need not be filed with the county clerk or district court 
ANNOTATIONS... «9 eoe clerk. Haton v. Bernalillo Cnty., 1942-NMSC-040, 46'N.M. 


318, 128 P.2d 738. 
A special deputy does not necessarily lack the 
authority to serve a writ of execution or make levy 


Tribal officer was properly cross-commissioned. 
— Where defendant, who was a non-Indian, was ar- 
rested by a Pueblo police officer on property of the 
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4-41-10.1 COUNTIES | 4-41-11.1 


pursuant to writ. Novak v, Dow, 1970-NMCA-104, 82 N.M. specific duties might be restricted. 1966 Op. Att'y Gen. 
30, 474 P.2d 712. No, 66-91, 

Testimony. of improperly appointed officer. — Appointment of special deputy. — Sheriff can com- 
Trial court did not abuse its discretion in admitting the mission as special deputy sheriff a full-time law enforce- 
testimony of a deputy sheriff in his capacity as a deputy ment officer employed by a municipality, the Navajo tribe 
sheriff in a criminal prosecution; even though he was or the federal government. The applicants, of course, 
not a registered voter as required by this section. State would have to secure the appointment from the sheriff of 
v. Martinez, 1986-NMCA-069, 104 N.M. 584, 725 P.2d the county in which they wish to act and qualify in ac- 
263. cordance with 29-1-9, 4-41-8 NMSA 1978 and this section, 

Dismissal of charges not appropriate remedy. — and any other statutes of the state of New Mexico per- 
Fact that undercover officer failed to comply with the oath taining to the qualification of deputy sheriffs. 1957-58 Op. 
and appointment requirements of this section did not war- Att'y Gen. No, 57-83. 
rant dismissal of charges against defendant, as officer was Appointment of special dutty: — There is no legal 
still qualified to testify. State v. Vallejos, 1998-NMCA-151, prohibition in this section against an appointment of a city 
126 N.M. 161, 967 P.2d 836, cert. denied, 126 N.M. 107, policeman as a special deputy sheriff solely for the pur- 
967 P.2d 447. pose of serving papers. 1957-58 Op. Att'y Gen. No. 58-38. 

Common law. — At common law a sheriff could ap- Payment of special deputy for services performed. 
point an under-sheriff and as many general or special — A city policeman appointed as a special deputy sheriff 
deputies as the public service may have required. 1957-58 for purpose of serving papers may not be paid for such 
Op. Att'y Gen. No. 57-83. serving both as city policeman and special deputy sheriff. 

All sheriffs are on duty at all times and the same 1957-58 Op. Att'y Gen. No. 58-38. 


would be true of paid deputies even: though their Am. Jur. 2d, A.L.R. and C.J.S. references. — 80 
C.J.S. Sheriffs and Constables §§ 45, 46. 


4-41-10.1. [Right to carry concealed arms.]| 


Notwithstanding anything contained herein to the contrary, only fully certified sheriffs and full- 
time certified deputy sheriffs shall be allowed to carry concealed arms. 


History: Laws 1983, ch. 182, § 2. 


4-41-11. [Injuries to sheriff or deputy while peel arrest; medical 
expenses; limitation.] 


Whenever any sheriff or deputy sheriff has been or may be hereafter wounded or injured while 
in pursuit of or attempting to arrest any person accused of any crime in this state, and shall make 
affidavit fully setting forth the facts of-his said wounding or injury, and shall also make affidavit 
that he is a poor person and that he is unable to pay for proper medical or surgical attention, or 
that his family is unable to do so for him or furnish support for himself or family, and said affi- 
davit shall be supported by the affidavit of two disinterested freeholders of the county, not more 
than one of whom shall be from the same precinct, then upon the presenting of said affidavits to 
the board of county commissioners of the county wherein said sheriff or deputy sheriff was an of- 
ficer at the time of his said injury or wounding, they may allow from the county treasury a sum of 
money, which to them shall seem reasonable, to be used for the benefit of said wounded or injured 
officer for medical or surgical attention or for the removal of said officer to some hospital or for 
the immediate relief of his family: provided, that no such sum or sums of money shall altogether 
exceed five hundred dollars [($500)}. 


Historye: Laws 1889, ch. 104, § 1; C.L. 1897, § 742; : ANNOTATIONS 

Code 1915, § 1261; C.S. 1929, § 33-4417; pig Com y ‘ 

§ 15-3813; 1958 Comp. « § 15-40-13. Ton) si Am. Jur. 2d, A.L.R. and C.J.S. references. — 80 
Bracketed material. — The bracketed materiel was C.J.S, Sheriffs and Constables § 494. . 


inserted by the compiler and is not part of the law. 


4-41-11.1. Qualifications; waiver. 7 | 
A. Court security officers of county sheriff departments of class A counties shall meet all the 


prerequisites for permanent appointment as 'peace officers as stated in Section 29-7-8 NMSA 1978 
[repealed]. | | 
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4-41-12 COUNTY SHERIFF 4-41-14 


B. All court security officers provided for pursuant to Subsection A of this section’shall be com- 
missioned as peace officers with full, powers and responsibilities while within the confinés of the 
county courthouse or'as otherwise specified by the court... 

C. Court security officers employed by county sheriff departments of class A counties on J anu- 
ary 1,,1977 shall be exempted from the provisions of Subsection A of this section. 


History: Laws 1981, ch. 82, § 1. © 1998, ch. 255, § i repealed 29-7-8 NMSA 1978, effective 
Bracketed material. — The bracketed material was July 1, 1998. 
inserted by the compiler and it is not part of the law. Laws 


4-41-12. [Entering other counties; powers.] 


The various sheriffs of the several counties of this state shall have the right to enter any county 
of this state, or any part of this state, for the purpose of arresting any person charged with crime, 
whether the county so entered be the same to which the sheriff so entering was elected or not; and 
the deputies of said sheriffs shall have the same power as is conferred on the sheriffs, and any 
sheriff entering any county as above mentioned, shall have the same power to call out the power of 
said county to aid him, as is conferred on sheriffs in their own counties. 


History: Laws 1868-1869, ch. 33, § 1; C.L. 1884, itis ANNOTATIONS 
§ 395; C.L. 1897, § 731; Code 1915, §, 1262; C.S, 1929, 


§ 88-4418; 1941 Comp., § 15-3814; 1953 Comp.,, § 15-. Law reviews. — For article, "Attachment in New Mex- 


40-14, ico - Part’II," see 2 Nat, Resources J. 75 (1962). 

Cross references, — For duties of enforcement officers Am, Jur, 2d, A.L.R, and C.J.S. references, — 70 Am. 
in counties, see 4-37-4 NMSA 1978. Jur. 2d Sheriffs, Police, and Constables § 57. 

For refusal to assist officer, see 830-22-2 NMSA 1978. 80 C.J.S. Sheriffs and Constables § 36. 


4-41-13, [Execution of process of probate court; attendance.] 


It is hereby made the duty of the sheriffs of the several counties of this state to serve and ex- 
ecute all process directed to them by said judges of probate in their respective counties, and shall 
be subject to fine and amercement as provided by law for the neglect or refusal to discharge the 
duties required of them; and it is hereby made the duty of the sheriff of each county, or his deputy, 
to attend the probate court of his county, under the direction of the judge thereof. 


History: Laws 1887, ch. 66, § 2; C.L. 1897, § 753; aia ANNOTATIONS © 
5 Ci e oe H 1 L 2 
popece bain rds aa yw org A420; 1041 Pomp. Am. Jur. 2d, A.L.R. and C.J.S. references. — 70 Am. 
Cross references. — For reimbursement of peace offi- Jur. 2d Sheriffs, Police, and Constables §§ 61, 62. 
cers for mileage traveled by privately owned conveyances 80 C.J.S, Sheriffs and Constables §§ 80 to, 88. 
in serving process, see 4-41-19 NMSA 1978, 
For issuance of process by probate judges, see 34-7-13 
NMSA 1978. 


4-41- 14, Sheriff to serve and execute process and orders of magistrate 
[and municipal] courts. TBO 


The sheriff or his deputy shall serve and exerts according to law: 

A. all process, writs and orders directed to him by the judges of the magistrate courts; and 

B. . criminal process directed to him by the municipal judge of any incorporated municipality in 
the state if the criminal process arises out of a charge of violation of a municipal ordinance prohib- 
iting driving while under the influence of intoxicating liquor or drugs and if the municipal judge 
from whose court the process has issued has made satisfactory arrangements with the sheriff for 
payment for the services to be rendered. ) | 


History: 1953 Comp., § 15-40-15.1, enacted by Laws. .._‘ Bracketed material. — The bracketed material in the 


1975, ch, 242, § 1; 1988, ch. 88, § 2. _. catchline was inserted by the compiler and is not part of 
¥ ™ . ' the law. ° 
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4-41-15 


Cross references. — For attendance at trials or hear- 
ings before magistrates, see 4-41-16 NMSA 1978. 

For reimbursement of peace officers for mileage trav- 
eled by privately owned conveyances in serving process, 
see 4-41-19 NMSA 1978. 

For payment of per diem expenses of sheriffs and dep- 
uty sheriffs for serving process and other official business, 
see 4-44-18 NMSA 1978. 

For service of summons, complaints, pleadings and 
other papers in civil actions in magistrate courts, see 
Rules 2-202 and 2-203 NMRA. 

For service of pleadings and summons in criminal ac- 
tions in magistrate courts, see Rules 6-205 and 6-209 
NMRA. 

For execution of arrest and search warrants in magis- 
trate courts, see Rules 6-206 and 6-208 NMRA. 


4-41-15. [Fees; payment in advance. | 


COUNTIES 


4-41-16 


ANNOTATIONS 


Sheriffs may serve warrants in any county. — This 
section, along with 31-1-4E NMSA 1978, permits sheriffs 
to serve search warrants, which are included in the term 

"process," in any county of the state. State v. Gutierrez, 
1985-NMCA-034, 102 N.M. 726, 699 P.2d 1078, cert. de- 
nied, 102 N.M. 734, 700 P.2d 197. 

Liability for wrongful execution of writ. — The fa- 
cial validity of a writ of restitution protects the executing 
officers from liability. Runge uv. Fox, 1990-NMCA-086, 110 
N.M. 447, 796 P.2d 1143. 

Am. Jur. 2d, A.L.R. and C./J.S. references, — 70 Am. 
Jur. 2d Sheriffs, Police, and Constables §§ 61, 62. 

80 C.J.S. Sheriffs and Constables §§ 80 to 88. 


The party at whose application any civil writ, subpoena or process, except execution, is issued, 
shall pay in advance, if so demanded by the sheriff, the fees allowed by law for such services. 


History: Laws 1895, ch. 35, § 3; C.L. 1897, § 1801; 
Code 1915, § 1268; C.S, 1929, § 33-4424; 1941 Comp., 
§ 15-3817; 1953 Comp, « § 15-40-17. 

Cross references. — For requirement that county of 
ficers collect fees in advance, see 4-44-29 NMSA,1978. 


ANNOTATIONS 


Advance payment required of state. — The ‘state 
and its agencies need not use the sheriff to serve process, 
but if they do, they may also be required to pay in ad- 
vance. 1979 Op. Att'y Gen. No. 79-29.” 


4-41-16. Fees; attendance on courts; sessions of county commissioners; 


hearing before judges. 


A. The sheriffs of this state shall be allowed, except from the state or any state agency, the fol- 


lowing fees and compensations: 


(1) for serving every writ, citation, order, subpoena or summons, not more than forty dol- 


lars ($40.00); 


(2) for every writ of capias or athaclimens for each defendant, six dollars ($6.00); 

(3) for taking and returning every bond required by law, five dollars ($5.00); 

(4) for levying every execution and return of same, six dollars ($6.00); 

(5) for making, executing and delivering every sheriff's deed, to be paid by the purchaser, 


six dollars ($6.00); 


(6) ‘for every return of non est inventus, fifty cents ($.50); and 
(7) for making every return of any process, order, summons, citation or decree of any court, 


two dollars ($2.00). 


No sheriff shall collect more than one of the fees listed in this subsection, regardless of how 
many documents may be served upon one or more individuals, when those documents are served 


at the same time and at the same location. 


B. In the service of any subpoena or summons for witnesses, the sheriff shall be allowed com- 
pensation of one dollar ($1.00) for each of the witnesses so summoned by the sheriff, notwithstand- 
ing that the name of the witness may appear in’but one copy of the subpoena or summons. 

C. Itis the duty of the sheriffs of the state to attend: 

(1) the sessions of every district court, which attendance shall be paid in the manner now 


provided by law; 


(2) all sessions of the probate court and sessions of the boards of county commissioners, 
which attendance shall be paid sheriffs out of the general daistank funds of the county in which the 


services were rendered; and 


(3) at the trial or hearing before magistrates in felony cases, where the arrest is made by 


the sheriff, either with or without a warrant, which attendance shall be paid as provided in this 
section out of the general county funds; but sheriffs shall not be allowed’ any compensation for 
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4-41-17 


COUNTY SHERIFF 


4-41-17 


attending at the trial of any misdemeanor case before any magistrate unless a sheriff made the 


arrest in the misdemeanor case. 


History: Laws 1895, ch. 35, § 1; C.L. 1897, § 1799; 
Laws 1907, ch. 19, § 1; 1909, ch. 16, § 1; Code 1915, 
§ 1266; C.S. 1929, § 33-4422; 1941 Comp., § 15-3818; 1953 
Comp., § 15-40-18; Laws 1959, ch. 270, § 1; 1976, ch. 51, 
§ 1; 1977, ch. 94, § 1; 1980, ch. 42, § 1; 1985, ch. 120, § 1; 
1987, ch. 300, § 1; 1996, ch. 43, § 1; 2008, ch. 65, § 1. 

Cross references. — For attendance at probate court 
sessions, see 4-41-13 NMSA 1978. 

For commissions and expenses on executions, see 4-41- 
17 NMSA 1978. 

For reimbursement of peace officers for mileage trav- 
eled by privately owned conveyances in sérving process, 
see 4-41-19 NMSA 1978. 

For payment of per diem expenses of sheriffs, deputy 
sheriffs and guards for serving process and other official 
business, see 4-44-18 NMSA 1978, 

For collection and disposition of fees, commissions, mile- 
age and per diem, see 4-44-28, 4-44-29 NMSA 1978. 

For compensation for collection of unemployment com- 
pensation contributions, see 51-1-36 NMSA 1978. 

The 2008 amendment, effective July 1, 2008, in Sub- 
section A(1), increased the fee from $30 to $40, 

The 1996 amendment, effective May 15, 1996, substi- 
tuted "thirty dollars ($30.00)" for "fifteen dollars ($15.00)" 
in. Subsection A(1) and substituted "and". for "or" at the 
end of Subsection A(6). 


ANNOTATIONS 


Collection and disposition of fees generally. — The 
first seven items of Subsection A, providing fees for the 
service and return of process, are to be collected by the 
sheriff from the litigants in all civil cases, and are to be 
paid to the treasurer under 4-44-21, 4-44-28 NMSA 1978, 
1937-38 Op. Att'y Gen. 37-1786. 

Provision pertaining to taking and returning 
bond applies to both civil and criminal cases, 1945- 
46 Op. Att'y Gen. No. 45-4675. 

The sheriff is chargeable with the fee paid for the 
execution of the death penalty, even though it does 


come from the state and not the county. 1917-18 Op. Att'y 
Gen. No. 17-2013 (rendered under prior law). 

Fees assessable against person under arrest and in 
jail. — No cost may be assessed for the service of warrant 
of arrest on an individual who is already under arrest and 
held in jail. This cost is unnecessary and unreasonable and 
is not incidental to the prosecution. The transportation fee 
for carrying the defendant between the jail and the court 
for trial may be properly assessed against him, if convicted. 
There may be instances where the defendant is trans- 
ported between the jail and the court for unnecessary and 
unreasonable purposes, and in that event, the defendant 
could not be forced to pay the costs. This is a matter of fact 
and not subject to an unalterable rule. The carrying out of 
the order of the court, including a commitment order, is a 
fee which may properly be assessed ‘against the convicted 
defendant. 1959-60 Op. Att'y Gen. No. 60-149. 

Mileage fees may be imposed. — A sheriff and his 
deputies are required to collect certain fees under this sec- 
tion from private individuals for performing prescribed 
services, and in connection with the performance of such 
duties a mileage fee may be imposed. Mileage fees are 
required under 4-44-28 NMSA 1978 to be deposited into 
the county treasury, and pursuant to 4-44-31 NMSA 1978, 
they are credited to the county salary fund (now county 
general fund). 1963-64 Op. Att'y Gen. No, 63-111. 

The state and its agencies are required to pay the 
statutory fees for service of process, 1979 Op, Att'y Gen, 
No. 79-29. 

Sheriff not required to be courthouse security 
guard. — Subsection C only requires the sheriff's atten- 
dance at trials and hearings of the court and does not re- 
quire his presence as a round-the-clock security guard for 
the entire courthouse. 1979 Op. Att'y Gen. No. 79-04. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J.'75 (1962). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 70 Am. 
Jur. 2d Sheriffs, Police, and Constables §§ 68 to 75, 77 to 
81, 83, 84, 86 to 89. 

80 C. J. S. Sheriffs and Conathbles §.474, 


4-41-17, [Executions; commissions and expenses.]| 


For commissions for receiving or paying moneys on executions, where lands, goods or chattels 
have been levied upon, advertised and sold, four per centum on the first five hundred dollars 
[($500)], and two percent on all sums above that; also the actual expenses incurred in taking care 
of any such goods or chattels'so levied upon, between the day of levy and sale; and one-half of said 
commission, when the money has been paid without making levy or sale. 


History: Laws 1895, ch. 35, § 2; C.L. 1897, § 1800; 
Code 1915, § 1267; C, S. 1929, § 38-4423; 1941 Comp., 
§ 15-3819; 1953 Comp., § 15-40-19. 

- Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For fee for levy and return of ex- 
ecution, see 4-41-16 NMSA 1978. 

For collection and disposition of fees, commissions, mile- 
age and per diem, see 4-44-28, 4-44-29 NMSA 1978. 


ANN OTATIONS 


Taxation of expenses of keeping and preserv- 
ing attached property as costs. — The court prop- 
erly taxed as costs the necessary expenses of the sheriff 
in keeping and preserving attached personal property in 
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his possession and control. Jones-Noland Drilling Co. v. 
Bixby, 1929-NMSC-091, 34 N.M. 418, 282 P, 382. 

The defendant or debtor is chargeable with the 
sheriff's commission herein provided as one’ of the 
costs, 1943-44 Op. Att'y Gen, No. 43-4314, 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 30 Am. 
Jur.:2d Executions § 205 et seq.; 70 Am. Jur. 2d Sheriffs, 
Police, and Constables §§ 68 to 75, 77 to 81, 83, 84, 86 to 89. 

Personal liability of sheriff for negligence causing dam- 
age to property, 53 A.L.R. 41. 

Liability of sheriff executing process of execution or attach- 
ment for failure to seize sufficient property, 93 A.L.R. 316. 

Right of sheriff or constable to demand indemnity bond 
as a condition of executing process or seizure of property 
in absence of claim by third person, 95 A.L.R. 943. 
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4-41-18 


Duty of sheriff as to care of property levied upon, 138 
A.L.R. 710. 


4-41-18. [Fees; service of jury venire.] 


COUNTIES 


4-41-21 


80 C.wWJ.S. Sheriffs and Constables §§.485 to 489. . 


j 


The sheriff shall receive ten dollars [($10.00)] for the service of any jury venire, aid shall be ‘paid 
the regular rates of mileage hereinafter provided, for each mile actually and necessarily traveled 


in serving said jury venire. 


History: Laws 1895, ch. 35, § 4; C.L. 1897, § 1802; 
Code 1915, § 1269; C.S. 1929, § 33-4425; 1941 Comp., 
§ 15-3820; 1953 Comp., § 15-40-20. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The words. "hereinafter pro- 
vided" referred to the first sentence of Laws 1895, ch. 
35, § 6, which was superseded by 15-40-21, 1953 Comp. 
(repealed by Laws 1961, ch. 253, § 9). This section may 


be superseded in its entirety by later provisions. See com- 
piler's note under 4-41-21 NMSA 1978. See also 4-44-21, 
4-44-28, 4-44-29 NMSA 1978. 

Cross references. — For fee for calling3 jury generally, 
see 4-41-16 NMSA 1978. 

For charge for mileage traveled in otpviding service of 
jury venire, see 4-41-19 NMSA 1978. 

For charge for service of ‘more than one subpoena or 
summons, see 4-41-21 NMSA 1978. 


4-41-19. County peace officers and constables; mileage; conditions. 


A. Peace officers and constables shall be allowed mileage or the distance actually and neces- 
sarily traveled by privately owned conveyance in serving any judicial process. 

B. In serving any jury venire, a sheriff, deputy sheriff, constables [constable] or other tit peace 
officer shall charge for the actual mileage traveled and necessary in providing service of jury venire. 

C.. If more than one peace officer or constable travels in one privately owned conveyance in the 
performance of official business, only the officer owning the conveyance used shall be reimbursed. 


History: 1953 Comp., § 15-40-21.1, enacted by Laws 
1961, ch. 253, § 2; 1963, ch. 9, §.1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For charge for service of more 
than one subpoena or summons, see 4-41-21.NMSA 1978. 

For payment of per diem expenses of sheriffs, deputy 
sheriffs and guards for serving process and other official 
business, see 4-44-18 NMSA 1978. 

For collection and disposition of fees, commissions, mile- 
age and per diem, see 4-44-28, 4-44-29 NMSA 1978. 


ANNOTATIONS 


Sheriff could not collect from the county service fees 
and mileage for the service of process issued on behalf of the 
county or state. State ex rel. Peck v. Velarde,'1935-NMSC-083, 
39 N.M. 179, 48 P.2d 377 (decision under former law): 

The state and its agencies are required to pay the 
statutory fees for service of process. 1979 Op. Att'y Gen, 
No. 79-29. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 70 Am. 
Jur. 2d Sheriffs, Police, and Constables § 89. 

80 C.J.S. Sheriffs and Constables §§ 498 to 500. 


4-41-20. Sheriffs, deputy sheriffs and other county peace officers; 
public transportation; reimbursement. | 


Whenever a sheriff, deputy sheriff or other county peace officer utilizes public transportation in 
the performance of any official business within or without the state he shall be reimbursed for the 
actual cost of the fare and shall not be paid mileage. The mode of public transportation used shall 
be the most economical possible, considering all the expenses and circumstances. 


History: 1953 Comp., § 15-40-21.2, enacted by Laws 
1961, ch. 253, § 3. 

Cross references. — For payment of per diem expenses 
of sheriffs, deputy sheriffs and guards for serving process 
and other official business; see 4-44-18 NMSA 1978. 


For collection and disposition of fees, commissions, mile- 
age and per diem, see 4-44-28; 4-44-29 NMSA 1978, 


4-41-21. [More than one subpoena, summons or oiigt eh no 


extra charge. |] 


It is distinctly eran that when more than one subpoena or summons or service is made or 
performed upon more than one person in the same town or place, or when more than one prisoner 
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4-41-22 COUNTY SURVEYOR 4-42-1 
is conducted from one place’to another, the sheriff shall not charge more nor receive any mileage 
in excess of that which he would be entitled:to for serving one subpoena in such place, or conduct- 
ing one prisoner from-one place to another: and provided, further, that in service of subpoena or 
summons in more than one town or place along the same route, the sheriff shall not be entitled to 
any greater mileage than that of the most distant point actually and necessarily traveled to in the 
discharge of his duties, with the additional mileage earned in actual and necessary travel from, 


and in returning to, the place of departure from any general route as aforesaid. 


History: Laws 1895, ch. 35, § 6; C.L. 1897, § 1804; 
Code 1915, § 1272; C.S. 1929, § 33-4428; 1941 Comp., 
§ 15-3822; 1953 Comp., § 15-40-22. 

Compiler' s notes. — The 1915 Code compilers deleted 
provisions at the beginning of this section which provided 
"mileage at the rate of 12 1/2 cents per mile" for serving 
process and transporting prisoners and "one dollar per 
day for feeding prisoners while en route to the peniten- 
tiary." Apparently, the omitted provisions were super- 
seded by Laws 1897, ch. 60, § 11(10), compiled as 15-40- 
21, 1953 Comp. (repealed by Laws 1961, ch, 253, § 9) and 
Laws 1897, ch. 60, § 12(11), compiled as 15-43-11, 1953 


4-41-22. ‘[Other fees. | 


Comp. (repealed by Laws 1961, ,ch. 253,.§ 9); See:4-41-19, 
4-41-20, 4-44-18 NMSA 1978. See also 4-44-28, 4-44-29 
NMSA 1978. 

Cross references. — For reimbursement of county 
peace officers and constables for mileage traveled by pri- 
vate conveyances in serving judicial process, see 4-41-19 
NMSA 1978. 

For payment of per diem expenses of sheriffs, deputy 
sheriffs and guards for serving’ process and other official 
business, see 4-44-18 NMSA 1978. 

For collection and disposition of fees, commission, mile- 
age and per diem, see 4-44-28, 4-44-29 NMSA 1978. 


For all other services and expenses, except those mentioned in this article, the sheriff shall re- 
ceive the fees and compensation fixed by law for such services and expenses, 


History: Laws 1895, ch. 35, § 8; C.L. 1897, § 1806; 
Code 1915, § 1273; C.S. 1929, § 33-4429; 1941 Comp., 
§ 15-3823; 1953 Comp., § 15-40-23. 

Compiler's notes. — The words "this article" were 
substituted for the words "this act" by the 1915 compilers 
and refer to art. 37 of ch. 24 of the 1915 Code. The words 


"this act" would refer to Laws 1895, ch. 35, which is com- 
piled herein as this section, 4-41-15 to 4-41-18 and 4-41-21 
NMSA 1978, 

Cross references. — For collection and disposition of 
fees, commissions, mileage and per diem, see 4-44-28, 4- 
44-29 NMSA 1978. 


ARTICLE 42 


County Surveyor 


4-42-1. County surveyor. 

4-42-2. Repealed. 

4-42-3. Licensed professional surveyor; inquiry as to 
; boundaries; oath to witnesses; report. 

4-42-4. Licensed professional surveyor; office and re- 

cords. 


4-42-5. Licensed professional surveyor; latitudes and nh gba 


‘ partures; following United States instruc- 
tions. 
2-6. Licensed professional surveyor; interference with. 
2-7. Fees; purchase of plats of United States surveys; 
. admissibility of certified copies of surveys 
as evidence; filing copy of surveys. 


4-42-1. County surveyor. 


~ The elected office of county surveyor is abolished. 


History: Laws 1891, ch. 33, § 1; C.L, 1897, § 785; 
Code 1915, § 1287; C.S. 1929, § 33-4901; 1941 Comp., 
§ 15-3901; 1953 Comp,, § 15-41-1; Laws 1967, ch. 238, 
§ 4; 2011, ch. 56, § 3. 

Cross references. — For salaries of county surveyors, 
see 4-44-4 to 4-44-15 NMSA 1978. 


Sec. : 

4-42-8, Survey of lands divided by county line. 

4-42-9, Establishing county line; joint survey. 

4-42-10. Licensed professional surveyor to do all county 
work. 

4-42-11. Licensed professional surveyor; contracting. 

4-42-12, Survey books; admissibility in evidence, 

4-42-18. Licensed professional surveyor; numbering sur- 

''! -veys; assessment for taxation. 

4-42-14. Licensed professional surveyor; not to change 
established corners or survey private 
lands. 

4-42-15. County surveys. 

aa 


For abolition of office in certain counties, see 4-44-36 
NMSA 1978 et seq. 

For restoration of abolished offices, see 4-44-44, 4-44-45 
NMSA 1978. 

For oath and bond of county officers, see 10-1-18 NMSA 
1978. 
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4-42-2 COUNTIES 4-42-4 


For adoption of coordinate system, see 47-1-49 NMSA | ~ ANNOTATIONS 
1978 et.seq. : Y 
For registration of professional land surveyors, see 61- Section does not violate N.M. Const., art. VII, § 2, 
23-5 NMSA 1978 et seq. by requiring county surveyors to.be practical land survey- 
The 2011 amendment, effective December 31, 2012, ors, 1968 Op. Att'y Gen. No. 68-114. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Mis- 
take in, or misrepresentation as to accuracy of, survey of 
real property, surveyor's liability for, 35 A.L,R.3d 504, 

80 C.J.S. Counties §§ 177, 272. 


abolished the position of county surveyor, 


4-42-2. Repealed. 


Repeals, — Laws 2011, ch. 56, § 29 repealed 4-42-2 provisions of former section, see the 2011 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1891, ch. 33, § 3, relating NMOneSource.com. 
to injuries by surveyors, effective December 31, 2012. For 


4-42-3. Licensed professional surveyor; inquiry as to boundaries; oath 
to witnesses; report. 


When a licensed professional surveyor appointed by the board of county commissioners 
is called upon to make any survey that is to be used in any court, the surveyor is hereby 
authorized and required, upon application of either party, to administer an oath or affir- 
mation to any witness who may be brought to prove any corner or line of that survey or 
any natural or artificial object or mark that may be necessary to identify the same, which 
testimony shall be reduced to writing and subscribed by the witness and a return made 
thereof with the return of the surveyor. 


History: Laws 1891, ch. 33, § 4; C.L. 1897, § 783; The 2011 amendment, effective December 31, 2012, 
Code 1915, § 1290; C.S, 1929, § 33-4904; 1941 Comp., required that licensed professional surveyors be used to 


§ 15-3904; 1953 Comp., § 15-41-4; 2011, ch. 56, § 4. make surveys. 


4-42-4, Licensed professional surveyor; office and records. 


A licensed professional surveyor appointed by the board of county commissioners shall keep 
two books of records that shall be furnished the surveyor by the board of county commissioners 
for that purpose, which books the surveyor shall transmit to the surveyor's successor in office. 
One book shall contain the calculations by.latitudes and departures of all surveys made by the 
surveyor or the surveyor's deputies, and each calculation shall have a corresponding number with 
the plat and field notes to which it refers in the book of records. The other book shall be a book of 
records and so constituted as to have the left page for diagrams and plats and the right page for 
notes and remarks, and each diagram and plat shall be numbered progressively. The field notes 
of the survey so recorded shall contain a full statement of the surveys, with the variations of the 
magnetic needle, length of lines and location of corners, with description of such corners and de- 
scription of all witness trees and other marks used as witness marks for such corners, with size, 
distance and course, 


History: Laws 1891, ch. 38, § 5; C.L. 1897, § 789; board of county commissioners to keep two books of re- 
Code 1915, § 1291; C.S, 1929, § 33-4905; 1941 Comp., cords, 
§ 15-3905; 1953 Comp., § 15-41-5; 2011, ch. 56, § 5. 

Cross references, — For furnishing of stationery, post- ANNOTATIONS 
age and office supplies by board of county commissioners 
generally, see 4-44-33 NMSA 1978. 

For keeping of offices of county officers at county seat, 


The board of county commissioners may fur- 
nish quarters to county surveyor in its discretion 
if same are available, but the board is under no duty 
2 nae aes ee ; to provide him with telephone or stationery, although 

For delivery by public officers of law books, records and his necessary official telephone calls and stationery 


documents to successors, see 10-17-56 NMSA 1978, hould*be'al 
The 2011 amendment, effective December 31, 2012, ct sie pets a apie gly stad _ td's sel oy 


required licensed professional surveyors appointed by a 
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4-42-5 COUNTY SURVEYOR 4-42-7 


4-42-5. Licensed professional surveyor; latitudes and departures; 
following United States instructions. . 


All csloadations to ascertain the contents of a tract of land by a licensed icooumcwed surveyor 
appointed by the board of county commissioners shall be made by latitudes and departures, and on 
each plat shall be laid down the variations of the magnetic needle from the true meridian. In re- 
establishing missing corners, the county surveyor shall establish said corners in strict accordance 
with the manual of instructions of the United States to the United States deputy surveyors. 


History: Laws 1891, ch. 33, § 6; C.L. 1897, § 790; The 2011 amendment, effective December 31, 2012, 
Code 1915, § 1292; C.S. 1929, § 33-4906; 1941 Comp., . required that licensed professional surveyors perform the 
§ 15-3906; 1953 Comp., § 15-41-6; 2011, ch. 56, § 6. work required by this section, 


4- 42. 6. Licensed ectoddretial surveyor; interference with. 


- If-a licensed professional surveyor appointed by the board of county commissioners’ shall be 
molested or prevented from doing or performing any of the surveyor's official duties by means of 
threats or improper interference of any person, the surveyor shall call on the sheriff or other peace 
officer of the county, who shall accompany the surveyor and afford the surveyor all necessary 
protection against any person thus threatening or improperly interfering with the surveyor while 
performing official duties. The person so offending shall, on conviction thereof before any court 
of competent jurisdiction, be fined in a sum not less than five dollars ($5.00) nor exceeding one 
hundred dollars ($100) and be liable for all damages caused to any person by the hindrance of the 
surveyor and for all the expenses that. may accrue in consequence of the attendance of the sheriff 
or officer and the delay of the surveyor. 


History: Laws 1891, ch. 33, § 7; C.L. 1897, § 791; The 2011 amendment, effective December 31, 2012, 
Code 1915, § 1293; C.S. 1929, * 33-4907; 1941 ‘Comp. he authorized licensed professional surveyors appointed by 
§ 15-3907; 1953 Comp. » § 15-41-7; 2011, ch. 56, § 7. ' boards of county commissioners to call upon local police 

Cross references, — For right of surveyor to enter pri- officers if the surveyor is molested or prevented from per- 
vate lands, see 61-23-30 NMSA 1978. forming the surveyor's official duties. 


4- 42-7. 1éeb, niehae of plats of United Sidtas surveys; advafssibility”’ 
of certified copies of surveys as evidence; filing copy of 
surveys. 


The expense of the chain carriers and corner man shall be paid in advance, if required by a licensed 
professional surveyor appointed by the board of county commissioners or the surveyor's deputy, by 
the party on whose application the survey may be made, and the money so advanced shall be ac- 
counted for by the surveyor, and the amount expended to be taxed on the bill of costs. However, each 
surveyor may retain the return of any survey made by the surveyor until the surveyor is paid the fee 
established by law and may collect fees by action. The board of county commissioners of each county 
in this state, at its discretion, may procure copies, duly certified by the surveyor general to be correct, 
of the field notes and plats.of the original surveys by the United States of the lands of its county, and 
the board shall bind the plats and field notes each substantially in book form and keep them in the 
county clerk's office for the benefit of the public. The certificate of the licensed professional surveyor 
appointed by the board of county commissioners or any of the surveyor's deputies as to. the correct- 
ness or accuracy of any survey, plat or field notes made by the surveyor or any certified copy of them 
shall be admitted as legal evidence in any court of the state, but. only when the surveyor is dead or 
when it is impossible to obtain the surveyor's evidence either by the surveyor's personal attendance 
or by means of a deposition taken according to law. This evidence may be explained ‘or rebutted by 
other evidence. The licensed professional surveyors appointed by the boards of county commissioners 
of the different counties of this state may administer all oaths or affirmations necessary to be admin- 
istered to road viewers and for all other purposes necessary to the discharge of their official duties. A 
copy of all surveys shall be filed with the county clerk by the surveyor. 
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History: Laws 1891, ch. 33, § 8; C.L. 1897, § 792; ‘The 2011 amendment, effective December 31, 2012, 
Code 1915, § 1294; C.S. 1929, § 33-4908; 1941 Comp., authorized counties to prepay chain carriers and corner 
§ 15-3908; Laws 1943, ch. 43, § 1; 1953 Comp., § 15-41- men if required by a licensed professional surveyor ap- 
8; Laws 1969, ch. 219, § 2; 2011, ch. 56, § 8. pointed by the board of county commissioners; provided 

Cross references. — For authority of surveyor to ad- for the admission into evidence of certificates of correct- 
minister oath or affirmation to witnesses brought to prove ness or accuracy of surveys if the surveyor is deceased or 
surveys for use in court, see 4-42-3 NMSA 1978. unavailable; and authorized licensed professional survey- 

For admissibility of survey books in evidence, see 4-42- ors appointed by boards of county commissioners to ad- 


12 NMSA 1978, minister oaths or affirmations by road viewers. 
For collection and disposition of fees, commissions, mile- 
age and per diem, see 4-44-28, 4-44-29 NMSA 1978. 


4-42-8. Survey of lands divided by county line. ue 


Any person owning or claiming lands divided by a county line and wishing to have the lands 
surveyed may apply to a licensed professional surveyor appointed by the board of county commis- 
sioners of any county in which any part of the land is situate, and, on such application being made, 
the surveyor is authorized to make a survey, which shall be as valid as though the lands were situ- 
ate entirely in one county. 


History: Laws 1891, ch. 33, § 9; C.L. 1897, § 793; The 2011 amendment, ‘effective December 31, 2012, 


Code 1915, § 1295; C.S, 1929, § 33-4909; 1941 Comp.,. _—_authorized licensed professional surveyors appointed by a 
§ 15-3909; 1953 Comp., § 15-41-9; 2011, ch. 56, § 9. board of county commissioners to ques land phe by 


a county line. 


4-42-9, Establishing county line; joint survey. 


Where a boundary line between two counties is to be established, licensed professional survey- 
ors appointed by the board of county commissioners, or their deputies, of the two counties affected 
by the boundaries shall together make the survey and establish the lines and erect monuments, 
and all corners set by the surveyors or their deputies shall be made in strict conformity with the 
manual of instructions of the United States. 


History: Laws 1891, ch. 33, § 10; C.L. 1897, § 794; For county surveys, see 4-42-15 NMSA 1978. 
Code 1915, § 1296; C.S. 1929, § 33-4910; 1941 Comp., The 2011 amendment, effective December 31, 2012, 
§ 15-3910; 1953 Comp., § 15-41- 10; 2011, ch. 56, § 10. required that licensed professional surveyors survey 
Cross references, — For determination of boundary county, boundary lines. : 


disputes, see 4-35-1 NMSA 1978 et seq. 


4-42-10. Licensed professional surveyor to do all county work. 


All county surveying and engineering on roads and bridges shall be performed by a licensed 
professional surveyor appointed by the board of county commissioners, and the surveyor shall by 
virtue of the surveyor's office be one of the viewers in the establishing of new roads or the location 
of bridges. 


History: Laws 1891, ch. 338, § 11; C.L. 1897, § 795; The 2011 amendment, effective December 31, 2012, 


Code 1915, § 1297; C.S. 1929, § 33-4911; 1941 Comp., required that all county work be performed by licensed 
§ 15-3911; 1953 Comp., § 15-41-11; 2011, ch. 56, § 11. professional surveyors. 

Compiler's notes. — The words "engineering on 
roads and bridges" are deemed repealed by section 67-4-3 ANNOTATIONS 


NMSA 1978. The words "and he shall by virtue of his of- 
fice be one of the viewers in the establishing of new roads 
or the location of bridges" are deemed superseded by 67- 
5-9 to 67-5-16 NMSA 1978, which provide for the appoint- 
ment of viewers to change or establish new roads and for 


Part of section requiring all engineering on 
roads and bridges to be performed by county 
surveyor was impliedly repealed by 67-4-3 NMSA 
1978, authorizing board of county commissioners to 
_employ county road superintendent. State ex rel. Bard 


a survey by the county surveyor after they decide that the : i 
road should be changed or a new road established. Hs ea GTO COPD Fact EOS MC roi ht 
Cross references, — For county surveys, see 4-42-15 , : ] 
NMSA 1978. 
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4-42-11 COUNTY SURVEYOR 4-42-15 


4-42-11. Licensed professional surveyor; contracting. 


Private individuals may contract for the work of county surveying. 


History: Laws 1891, ch. 33, § 12;.C.L. 1897, § 796; Code The 2011 amendment, effective December 31, 2012, 


1915, § 1298; C.S, 1929, § 33-4912; 1941 Comp., § 15-3912; permitted private individuals to perform county surveying. 
1953 Comp., § 15-41-12; Laws 1981, ch. 14, § 1; 2011, ch. 56, 
§ 12. ’ . 


4-42-12. [Survey books; admissibility in evidence. | 


All surveys made under and by virtue and in compliance with the provisions of this article [4-42-1 
through 4-42-15 NMSA 1978] shall be deemed and taken to be in all counties of this state as prima 
facie correct, and the survey books in this article provided shall be received in evidence in all courts of 
this state only when the surveyor may be dead, or when it shall be impossible to obtain his evidence 
either by his personal attendance or by means of a deposition taken according to law. 


History: Laws 1891, ch. 33, §, 18; C.L. 1897, § 797; Cross references. — For admissibility in evidence of 
Code 1915, § 1299; C.S. 1929, § 33-4913; 1941 Comp., certified copies of surveys, see 4-42-7 NMSA 1978. 
§ 15-3913; 1953 Comp., § 15-41-13. 


4-42-13. Licensed professional surveyor; numbering surveys; 
assessment for taxation. 


All surveys made by the licensed professional surveyors appointed by the board of county com- 
missioners of the several counties in accordance with Chapter 4, Article 42 NMSA 1978, which are 
not government subdivisions, shall be numbered with a consecutive series of numbers, commenc- 
ing with thirty-seven, and it shall be the duty of the assessor in each county to enter for taxation 
in the assessor's book all lands liable for taxation; referring to them by the proper number as des- 
ignated by the surveyor in the surveyor's records. 


History; Laws 1891, ch. 33, § 15; C.L. 1897, § 799; The 2011 amendment, effective December 31, 2012, 


Code 1915, § 1800; C.S. 1929, § 33-4914; 1941 Comp., required that assessment surveys be performed by li- 
§ 15-3914; 1953 Comp., § 15-41-14; 2011, ch. 56, § 13. censed professional surveyors. 


Cross references. — For county assessor generally, see 
Chapter 4, Article 39 NMSA 1978. 


4-42-14, Licensed professional surveyor; not to change established 
corners or survey private lands. 


Nothing in Chapter 4, Article 42 NMSA 1978 shall be construed to empower any licensed profes- 
sional surveyor appointed by the board of county commissioners to change the established lines 
or corners of any land owned or possessed by any person, and no private lands shall be surveyed 
except by the consent of the owner of the land. 


History: Laws 1891, ch. 33, § 16; C.L. 1897, § 800; ANNOTATIONS 
Code 1915, § 1801; C.S. 1929, § 33-4915; 1941 Comp., : . 
§ 15-3915; 1953 Comp., § 15-41-15; 2011, ch. 56, § 14. A county surveyor has no right to ignore a gov- 

The 2011 amendment, effective December 31, 2012, ernment corner because he fails to find it where he 
prohibited a licensed professional surveyor appointed by thinks it should be, but may correct that location and re- 
a board of county commissioners from moving established establish the corner at its proper place. 1915-16 Op. Att'y 
corners or surveying private land without the consent of Gen. No, 15-1673. 
the owner. 


4-42-15, County surveys. 


The board of county commissioners is authorized to have the lands of the county, or any por- 
tion thereof, surveyed by a licensed land surveyor under the direction and in accordance with the 
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4-43-1 COUNTIES 4-43-2 


instructions of the board of county commissioners. The board of county commissioners is autho- 
rized to purchase from any licensed professional surveyor any survey and the wards plats, maps 
and field notes with payment to be made from the county general fund. 


History: Laws’1912, ch. 34, § 1; Code 1915, §°1172; The 2011 amendment, effective December 31, 2012, 
C.S. 1929, § 33-4001; 1941 Comp., § 15-3916; 1953 required that county surveys be performed by a licensed 
Comp., § 15-41-16; Laws 1973, ch. 4, § 11; 1973, ch. professional surveyor and required that surveys, maps 
258, § 141; 1981, ch. 14, § 2; 2011, ch. 56, § 15. and field notes purchased by a county be purchased from 

Cross references, — For determination of boundary a licensed professional surveyor. 


disputes, see 4-35-1 NMSA 1978 et seq. : 
. . ARTICLE 43 


County. Treasurer 


xh 


Sec, benas r) ah « Pee 


4-43-1, Repealed. 4-43-4, Settlement of accounts upon turning over of- 
4-43-2. Duties. fice to successor; duty of SOUT com- 
4-43-3, Ex-officio collectors. -* «missioners. 


4-43-1. Repealed. 


Repeals. — Laws 1998, ch. 119, § 2 repealed 4-43-1 effective June 18, 1993. For provisions ’of former section, 
NMSA 1978, as enacted by Laws 1868-1869, ch. 36, § 1, see the 1992 NMSA 1978 on NMOneSource.com. For pres- 
providing for the election of a county clerk and treasurer, ent comparable provisions, see 4-38-6 NMSA 1978, 


4-43-2. Duties. 


The county treasurer shall keep: ) 

A. account of all money received and disbursed; 

B. regular accounts of all checks and warrants drawn on the treasury and paid; and. 

C. the books, papers and money pertaining to his office ready for URE by the beard of 
ieyt commissioners at all times. 


History: Kearny Code, Treas, Dept., §§ 10, 11; Laws For duties. and bond as ex-officio district treasurer, of 


1851-1852, p. 170; C.L. 1865, ch. 21, §§ 6, 7; 1865, ch. conservancy district, see 73-16-25, 73-16-26 NMSA 1978. 
102, §§ 17, 18; C.L, 1884, §§ 408A, 408B; C.L. 1897, The 2001 amendment, effective June 15, 2001, in- 
§ 746; Code 1915, § 1279; C.S. 1929, § 38-4503; 1941 serted "county" preceding "treasurer" in the introductory 
Comp., § 15-4003; 1953 Comp. . § 15-42-3; Laws 1967, language of the section; inserted "checks and" preceding 
ch. 238, § 5; 2001, ch. 147, § 1, "warrants" in Subsection B; and inserted "board of" pre- 
Cross references. — For financial affairs of local pub- . ceding "county commissioners" in Subsection C. 
lic bodies, see 6-6-1 NMSA 1978 et seq. 
For provisions relating to management and control of , ANNOTATIONS 


public money generally, see 6-10-1 NMSA 1978 et seq. Special bailee, — A county treasurer is not a mere 
For penalty for receiving consideration for placing de- bailee or trustee, but is a special bailee, subject to special 
posits pesusink funds or failure to deposit, see 6-10-40 obligations, to fulfill the obligations of his bond;'and the 
: i i t i in 
For Warrant Cancellation Act, see 6-10-55 NMSA 1978 ra lesan Bisa iominrrcsniat set 
et seq. \o one. 10 N.M. 638, 62 P, 1106. 
For penalty for misapplication’of forest reserve funds, County treasurer's prerogatives. — A board of 
re 6-11-4 NMSA ase ; : county commissioners does not unlawfully infringe upon 
or suspension of treasurer's functions, see 7-35-7 a county tréasurer's prerogatives unless it undermines 


NMSA 1978, 
the treasurer's ability to perform the duties of the office 
Napa ripe ct tax collection responsibilities, see 7-38-42 by means that’ are sat arated to the board by statute. 


, Ordinances providing for merit systems or collective- 

For sale of personalty for delinquent taxes, see 7-38-57 bargaining doraeitbits can pass Paredevirer: Board of’ Cnty. 

to 7-38-59 NMSA 1978. ; - Comm'rs v. Padilla, 1990-NMCA-125, 111 N.M. 278, 804 
For duties with respect to bi-state fair in Curry county, P2d 1097. 

see 16-6-27, 16-6-30 NMSA 1978. Employees of county treasurer. — There is no statu- 
For custody of bonds of Las Vegas land grant by trea- tory impediment in general:to the adoption by the board 

surer of San Miguel county, see 49-6-12 NMSA 1978. of county commissioners of a merit system or approval of 
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4-43-3 COUNTY TREASURER 4-43-4 


a collective-bargaining agreement that includes at least © sudden changes in the financial markets. Board of Cnty. 
some employees of the county treasurer. Board of Cnty. Comm'rs v. Padilla, 1990-NMCA-125, 111 N.M. 278, 804 
Comm'rs v. Padilla, 1990-NMCA-125, 111 N.M. 278, 804 P.2d 1097. 
P.2d 1097. Liability for acts of deputy treasurer. — No statute 
Investment decision-making. — The county trea- requires that deputy treasurers be bonded, and while it 
surer determines how to deposit and invest county funds. is good business for bonding companies liable on a county 
That decision must then be approved by the board of treasurer's bond, and also good business for the county 
county commissioners, sitting as the county board of fi- treasurer to require that deputy treasurers be bonded for 
nance, The board of finance has no power to modify the _ their protection, the county should not’ pay for the pre- 
county treasurer's decision without the treasurer's con- mium on such deputy's bond, since the state and county 
currence. On the other hand, the county treasurer cannot are protected on the treasurer's bond for any defalcation, 
impose a unilateral decision upon the board of finance. even by a deputy under 6-10-38 NMSA 1978. 1939-40 Op. 
Board of Cnty. Comm'rs v. Padilla, sai he NMCA-125, 111 Att'y Gen. No. 40-3417. 
N.M. 278, 804 P.2d 1097, Keeping money at hand. — This section would seem 
There is no statutory prohibition ageiwist delegation to to indicate that the money must be kept'at hand ready for 
the county treasurer by the board of county commission- inspection at any time. 1912-13 Op. Att'y Gen. No. 12-869. 
ers, sitting as the county board of finance, of specific in- Am, Jur. 2d, A.L.R. and C.J.S. references. — Power 
vestment decision-making. For example, the board could of city, town, or county or their officials to compromise 
adopt a policy and permit the treasurer to make invest- claim, 15 A.L.R.2d 1359. 
ment decisions that conform to the policy. Such delegation 20 C.J.S. Counties §§ 128 to 133. 


may be essential to enable the treasurer to respond to 


i 


4.48.3. 'Rx-officio collectore: 


The treasurers of the several counties are ex-officio collectors for their respective counties and 
have all the powers and duties provided by law for county collectors. 


History: Laws 1897, ch. 60, § 7; C.L. 1897, § 867(7); For nhaperts tax collection responsibilities, see 7-38-42 
Code 1915, § 1280; C.S, 1929, § 33-4504; 1941 Comp., NMSA 1978. 
§ 15-4004; 1953 Comp., § 15-42-4; Laws 1967, ch. 238, For sale of personalty for delinquent taxes, see 7-38-57 
§ 6. to 7-88-59 NMSA 1978. 


Cross references. — For suspension of treasurer's 
functions, see 7-35-7 NMSA 1978. 


4-43-4, [Settlement of accounts upon turning over office to successor; - 
duty of county commissioners. ] 


When a county collector goes out of office he shall make a full and complete settlement with 
the board of county commissioners, and deliver up in the presence of the county clerk all books, 
papers, money and all other property appertaining to the office, to his successor, taking his receipt 
therefor. The board of county commissioners shall make a statement, so far as state revenue is 
concerned, to the state auditor, showing all charges for whatsoever purposes which have been 
created against the collector during his term of office, and all credits that have been made, and 
other unfinished business charged over to his successor, and the amount of money paid over to his 
successor, showing to what year and to what accounts the amount so paid over belongs. They shall 
also see that the books of the collector are correctly balanced before passing into the possession of 
the collector-elect. 


History: Laws 1882, ch. 62, § 95; C.L. 1884, § 2900; so defined is a continuing one which survives until fully 


—C.L, 1897, § 4108; Code 1915, § 1283; C.S. 1929, § 33- performed, and implies the authority of the incoming 

4506; 1941 Comp., § 15-4005; 1953 Comp., § 15-42-5, treasurer to demand what he alone has the right to re- 

Cross references. — For delivery of law books, records ceive. State v. Davisson, 1923-NMSC-045, 28 N.M. 653, 
and documents to successors, see 10-17-56 NMSA 1978, 217 P, 240, 

“-— Settlement looks to security of county finances. — 

ANNOTATIONS The manner in which settlement is directed to be made 


under this section looks only to the security of county fi- 
nances. State v. Davisson, 1928- NMSC-045, 28 N.M. 653, 
217 P. 240. 


The whbataxied of the act required is the payment 
over by the outgoing to the incoming treasurer, and the 
board in the presence of the county clerk; the obligation 
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4-44-] COUNTIES 4-44-] 


ARTICLE 44 


Salaries and Provisions Applicable to More Than One Office 


Sec. Sec. 
4-44-1,, Classification for salary purposes. 4-44-21. No compensation except as provided by law, 
4-44-2. Biennial determination of classification. 4-44-22. Repealed. 
4-44-3, Establishment of H class counties. 4-44-23. Repealed, 
4-44-4, Class A counties; salaries. 4-44-24, Repealed. 
4-44-4.1. Class B counties; high valuation; salaries, 4-44-25, Repealed, 
4-44-5. Class B counties; intermediate valuation; sala- 4-44.26. Repealed. 
ries, 4-44-27, Repealed. 
4-44-6, Repealed. ] 4-44-28, Collection of fees, commissions, mileage and per 
4-44-7, Repealed. diem; accounts; payment to county treasurer. 
4-44-8. Repealed. 4-44-29. Fees to be collected in advance, 
4-44-9 to 4-44-12. Repealed., 4-44-30, County treasurer; receipts; accounts of officers. 
4-44-12.1. Repealed. 4-44-31. County general fund created. 
4-44-12.2, Repealed. 4-44-32. Embezzlement; negligence; perjury; penalties. 
4-44-12.3, Legislative intent; uniform salary changes. 4-44-33, Stationery, postage and office supplies. 
4-44-13, Repealed. 4-44-34. Officers to keep office at county seat. 
4-44-14, H class counties; salaries. 4-44-35, Deputy county officers; oaths; bonds. 
4-44-15, Fees collected by officers of H class counties; dis- 4-44-36, Repealed. 
position. 4-44-37, Repealed. 
4-44-16. Powers and duties of officers of H class counties. 4-44-38, Repealed. 
4-44-17. Repealed. 4-44-39, Repealed. 
4-44-18. Sheriffs, deputy sheriffs and guards; expenses 4-44-40, Repealed. 
incurred in serving process and certain 4-44-41, Repealed. 
other official business; per diem. 4-44-42, Repealed. 
4-44-19. Prisoners; operating allowance; records and 4-44-43, Repealed. 
maintenance, 4-44-44, - Repealed. 
4-44-20, Prisoners; feeding in transit. 4-44-45: Repealed. 


4-44-1. Classification for salary purposes. 


A. For the purpose of fixing salaries of county officers, the several counties of the state, except 
"H" class counties, are classified as follows: 

(1) those having a final, full assessed valuation of over seventy-five million dollars 
($75,000,000) and a population of one hundred thousand persons or more as determined by the 
most current annual population data or estimate available from the United States census bureau, 
as class "A" counties; and . 

(2) those having a final, full assessed valuation of over seventy-five million dollars 
($75,000,000) and a population of less than one hundred thousand persons as determined by the 
most current annual population data or estimate available from the United States census bureau, 
as class "B" counties. : 

B. The assessed valuation for each year is the full valuation as finally fixed for that year. 


History: 1953 Comp., § 15-43-1, enacted by Laws fourteen million dollars to less than four million seven 
1957, ch. 196, § 1; 2009, ch. 224, § 1; 2013, ch. 188, § 1; hundred fifty thousand dollars. 
2018, ch. 78, § 1. The 2009 amendment, effective June 19, 2009, in 

Cross references. — For salaries, expenses, fees and Subsections A(1), A(2) and A(8), after "as determined by 
powers and duties of officers of unincorporated counties of the" deleted "last official" and added "most current annual 
ae “ class, see 4-44-14 to 4-44-16 NMSA 1978. population data or estimate available from the". 

e 2018 amendment, effective May 16, 2018, elimi- 

nated the class "C" county classification, and made stylis- if ANNOTATIONS 


tic changes; and deleted Paragraph A(3), which, classified 


certain counties as class "C" counties : 
‘ia tion was not reduced by fact that a part of the count 
The 2013, amendment, effective January 1, 2014, became a part of a ein county. saa udiipaen of 
eliminated certain county classes for purposes of fixing Comm'rs, 1924-NMSC-073, 30 N.M. 163. 231 P. 637 
salaries; in Paragraph (8) of Subsection A, after "assessed aAnaibhin. 2d, A.L.R. and CUTS. hefenencan UaiiuAest 


valuation", deleted "in excess of forty-five million dollars Jur 2d Municipal C ‘ ‘ - 
($45,000,000)" and added "equal to or less than seventy- litical Aaa Sent ihe cen tey and OLbAiedae 


five million dollars ($75,000,000)"; and deleted former ‘ 
Paragraphs (4) through (8) of Subsection A, which created FO. Gale SAAB Hee met 
classes of counties based on assessed valuation from over 


Effect of creation of new county. — Classifica- 
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4-44-2 SALARIES AND PROVISIONS APPLICABLE TO MORE THAN ONE OFFICE 4-44-4 


4-44-2, Biennial determination of classification. 


From and after. January 1, 1962, the classification of counties shall be fixed and governed by 
the assessed valuation as finally fixed for the preceding year: Provided, one hundred twenty days 
after January 1, 1962 and one hundred twenty days from January 1 of each’second year thereafter, 
the classification shall be determined by the secretary of finance and administration from the as- 
sessed valuation of each county as finally fixed for the preceding year, andthe secretary of finance 
and administration upon making the determination shall notify the board of county commission- 
ers of each county of the class within which each of the counties of this state falls according to the 
classification, and the classification as so fixed and determined by the secretary of finance and 
administration shall govern the salaries of the county officers for two years beginning July 1 of the 


year the classification is Cetera 


Hiatiby: Laws 1915, ch. 12, § 19; 1923, ch. 49, § 1; 
C.S. 1929, § 33-3219; 1941 Comp., § 15-4102; Laws 
1953, ch. 83, § 1; 1953, ch. 117, § 2; 1953 Comp., § 15- 
43-2; Laws 1961, ch. 184, $1; 1977, ch. 247, § 143; 2009, 
ch. 224,§ 2. ~ 

The 2009 amendment, effective June 19, 2009, at the 
end of the last sentence, after "two years beginning", de- 
leted "January 1, 1963 and each two years thereafter" and 
added "July 1 of the year the classification is determined”. 


ANNOTATIONS 


Constitutionality of 1923 amendment. — Laws of 
1928, ch. 49, § 2, providing for classification of counties 
on basis of assessed valuation in 1922 and determination 
of county salaries for 1923 and 1924 on the basis of such 
classification, was void insofar as it increased or dimin- 
ished an officer's compensation during his term of office; 
the remaining portions of the act were unaffected. State ex 
rel, Gilbert v, Board of Comm'rs, 1924-NMSC-001, 29 N.M. 
209, 222 P, 654,31 A.L.R. 1310 (1924). 

The compensation of a county officer may not be 
diminished during his term of office; both this article 
and N.M. Const., art. IV, § 27 prohibit such a reduction in 
compensation. State ex rel, Gilbert v. Board of Comm'rs, 
1924-NMSC-001, 29 N.M. 209, 222 P, 654. 


The tax commission (now secretary of finance 
and administration) has not the power to reduce 
salaries of county officers by the reclassification of 
counties. 1923-24 Op. Att'y Gen, No, 23-3665. 

Classification of counties is fixed by assessed val- 
uation for prior year which does not include exempted 
property. 1937-38 Op. Att'y Gen. No, 37-1705, 

Effect of reducing assessment. — When classifica- 
tion of county has been fixed by assessed valuation, a re- 
duction of any assessment does not upset such classifica- 
tion. 1937-38 Op. Att'y Gen. No. 37-1525. 

Erroneous valuation. — Where the valuation of prop- 
erty of a county, which determines its classification, was 
erroneous because of an omission in assessment which 
has been corrected by petition filed in district court of such 
county, it would seem that as a matter of right and justice 
the true valuation as shown by such court should be used 
to fix such classification, but the tax commission (now 
secretary of finance and administration) has no power or 
authority to revise the budget in order to increase salary 
fund to pay county officers. 1921-22 Op. Att'y Gen. No. '22- 
3608; 1937-38 Op. Att'y Gen. No. 37-1536. 

Official determination of a change in classifica- 
tion by the state auditor (now secretary of finance and 
administration) is necessary before it can be made effec- 
tive, 1947-48 Op. Att'y Gen. No. 48-5136; 1949-50 Op. Att'y 
Gen. No. 50-5285, 


4-44-3, Establishment of H class counties. 


There is hereby created and established a further and additional classification of counties in New 
Mexico, which shall be and are hereby ‘declared to be and are described as H class counties. Any 
county which covers an area of not more than 200 square miles shall be a county of the H class. 


History: 1953 Comp.,'§ 15-43-3.1, enacted by Laws 
1955, ch. 4, § 1; 1985, ch. 62, § 1., 

Cross references. — For salaries, expenses, fees and 
powers and duties of officers of unincorporated counties of 
the H class, see 4-44-14 to 4-44-16 NMSA 1978; "’ 


4-44-4, Class A counties; salaries. 


For inclusion of H class counties in definition of munici- 
pality, see 3-1-2 NMSA 1978. 


‘The annual salaries of elected.officers of a class A county shall not exceed, for: 


SHO OW > 


county commissioners, thirty-nine thousand one hundred six dollars ($39,106) each; 
treasurer, eighty-six thousand six hundred twenty-six dollars ($86,626); 

assessor, eighty-six thousand six hundred twenty-six dollars ($86,626); 

sheriff, ninety thousand three hundred thirty-eight dollars ($90,338); 

county clerk, eighty-six thousand six hundred twenty-six dollars ($86,626); and 
probate judge, thirty-eight thousand one hundred fourteen dollars ($38,114). 
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History: 1953 Comp., § 15-43-4, enacted by Laws 
1957, ch. 196, § 2; 1959, ch. 262, § 1; 1961, ch. 247, § 1; 
1965, ch. 236; § 1; 1969, ch. 219, § 3; 1970, ch. 83, § 1; 
1973, ch. 380, § 1; 1974, ch. 70, § 1; 1976 (S.S.), ch. 14, 
§ 1; 1978, ch. 191, § 1; 1980, ch. 135, § 1; 1982, ch, 39, 
§ 1; 1986, ch. 67,.§ 1; 1990, ch. 82, § 1; 1994, ch. 38, § 1; 
1998, ch. 11, § 1; 2002, ch. 79, § 1; 2006, ch. 87, § 1; 2011, 
ch. 56, § 16; 20138, ch, 188, § 2; 2018, ch. 78, § 2. 

Cross references. — For collection and disposition of 
fees, commissions, mileage and per diem, see 4-44-28, 4- 
44-29 NMSA 1978. 

The 2018 amendment, effective May 16, 2018, in- 
creased the salary caps applicable to elected county of- 
ficials in class A counties, and made stylistic changes; 
in Subsection A, deleted "thirty-four thousand five dol- 
lars ($34,005)" and added "thirty-nine thousand one 
hundred six dollars ($39,106)"; in Subsection B, deleted 
"seventy-five thousand three hundred twenty-seven dol- 
lars ($75,327)" and added "eighty-six thousand six hun- 
dred twenty-six dollars ($86,626)"; in Subsection C, de- 
leted "seventy-five thousand three hundred twenty-seven 
dollars ($75,327)" and added "eighty-six thousand: six 
hundred twenty-six dollars ($86,626)"; in Subsection D, 
deleted "seventy-eight thousand five hundred fifty-five 
dollars ($78,555)" and added "ninety thousand three hun- 
dred thirty-eight dollars ($90,338)"; in Subsection E, de- 
leted "seventy-five thousand three hundred twenty-seven 
dollars ($75,327)" and added "eighty-six thousand six 
hundred twenty-six dollars ($86,626)"; and in Subsection 
F, deleted "thirty-three thousand one hundred forty-three 
dollars ($33,143)" and added "thirty-eight thousand one 
hundred fourteen dollars ($38,114)". 

The 2013 amendment, effective January 1, 2014, 
increased the salary limits for elected officials; in Sub- 
section A, after "commissioners", deleted "twenty-nine 
thousand five hundred sixty nine dollars ($29,569)" and 
added "thirty-four thousand. five dollars ($34,005)"; in 
Subsection B, after "treasurer", deleted "sixty-five thou- 
sand five hundred one dollars ($65,501)" and added 
"seventy-five thousand three hundred twenty-seven dol- 
lars ($75,327)"; in Subsection C, after "assessor", deleted 
"sixty-five thousand five hundred one dollars ($65,501)" 
and added "seventy-five thousand three hundred: twenty- 
seven dollars ($75,327)"; in Subsection D, after "sheriff", 
deleted "sixty-eight thousand three hundred eight dollars 


COUNTIES 


4-44-4,1] 


($68,308)" and. added "seventy-eight thousand five hun- 
dred fifty-five dollars ($78,555)"; in Subsection E, after 
"county clerk", deleted "sixty-five thousand five hundred 
one dollars ($65,501)" and added "seventy-five thousand 
three hundred twenty-seven dollars ($75,327)"; in Subsec- 
tion F, after "probate judge", deleted "twenty-eight thou- 
sand eight hundred twenty dollars ($28,820)" and added 
"thirty-three thousand one hundred forty-three dollars 
($33,143)". 

The 2011 amendment, effective December 31, 2012, 
eliminated the salary for county surveyors. 

The 2006 amendment, effective January 1, 2007, in- 
creased the salaries of elected officials. 

The 2002 amendment, effective January 1, 2003, in- 
creased the maximum salaries of elected officers 4 in Sub- 
sections A through F. 

The 1998 amendment, effective January 1, 1999, 
substituted the present salaries of the officers listed in 
Subsections A to F for the former salaries, which were 
$19,442, $43,068, $43,068, $44,913, $43,068, and $18,950, 
respectively. 

The 1994 amendment, effective May 18, 1994, substi- 
tuted the present salaries of the officers listed j in Subsec- 
tions A to G for the former salaries, which were $18,170, 
$40,250, $40,250, $41,975, $40,250, $17,710 and $18,170, 
respectively. 


ANNOTATIONS 


1982 amendment unconstitutional. — Because the 
1982 amendment of this section would allow the compen- 
sation of elected county officers to increase during the 
term for which they were elected, this section violates 
N.M. Const., art. IV, § 27, and is unconstitutional; that re- 
vives this section as it read prior to the 1982 amendment. 
1983 Op. Att'y Gen. No, 83-01. 

Salaries of county officers elected in November 
begin with beginning of the following January. 1915-16 
Op. Att'y Gen. No. 16-1782. 

A new appointee to the office of probate judge 
may receive the increased salary designated for that 
office by legislation enacted by the last legislature. 1959- 
60 Op. Att'y Gen. No. 60-60. 

County commissioners are not authorized to pay 
a county assessor extra for work his predecessor should 
have done. 1921-22 Op. Att'y Gen. No, 21-2788. 


4-44-4.1. Class B counties; high valuation; salaries. 


The annual salaries of elected officers of a class B county with an assessed valuation of over 
three hundred million dollars ($300,000,000) shall not exceed, for: 


tt OO bt > 


History: 1978 Comp., § 4-44-4.1, enacted by Laws 
1986, ch. 67, § 2; 1990, ch. 82, § 2; 1994, ch. 38, § 2; 1998, 
ch. 11, § 2; 2002, ch. 79, § 2; 2006, ch. 87, § 2; 2011, ch. 
56, § 17; 2013, ch. 188, § 3; 2018, ch. 78, § 3. 


The 2018 amendment, effective May 16, 2018, in- 


creased the salary caps applicable to elected county of- 
ficials in certain class B counties, and made stylistic 
changes; in the catchline, deleted "over three hundred 
million dollars ($300,000,000)" and added "high"; in Sub- 
section A, deleted "twenty-six thousand two hundred fifty- 
seven dollars ($26,257)" and added "thirty thousand one 
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county commissioners, thirty thousand one hundred ninety-six dollars ($30,196) each; 
treasurer, seventy-five thousand seven hundred thirty-three dollars ($75,733); 
assessor, seventy-five thousand seven hundred thirty-three dollars ($75,733); 

sheriff, seventy-eight thousand nine hundred fifty-two dollars ($78,952); 

county clerk, seventy-five thousand seven hundred thirty-three dollars ($75,733); and 
probate judge, twenty-six thousand four hundred eighty-two dollars ($26,482). 


hundred ninety-six dollars ($30,196)"; in Subsection B, 
deleted "sixty-five thousand eight hundred fifty-five dol- 
lars ($65,855)" and added "seventy-five thousand seven 
hundred thirty-three dollars ($75,733)"; in Subsection C, 
deleted "sixty-five thousand eight hundred fifty-five dol- 
lars ($65,855)" and added "seventy-five thousand seven 
hundred thirty-three dollars ($75,733)"; in Subsection D, 
deleted "sixty-eight thousand six hundred fifty-four dol- 
lars ($68,654)" and added "seventy-eight thousand nine 
hundred fifty-two dollars ($78,952)"; in Subsection E, de- 
leted "sixty-five thousand eight hundred fifty-five dollars 
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($65,855)" and added "seventy-five thousand seven hun- 
dred thirty-three dollars ($75,733)"; and in Subsection 
F, deleted "twenty-three thousand twenty-eight dollars 
($23,028)" and added "twenty-six thousand four hundred 
eighty-two dollars ($26,482)". 

The 2013 amendment, effective January 1, 2014, in- 
creased the salary limits for elected officials; in Subsec- 
tion A, after "commissioners", deleted "twenty-two thou- 
sand eight: hundred thirty-two dollars ($22,832)" and 
added "twenty-six thousand two hundred fifty-seven 
dollars ($26,257)"; in Subsection B, after "treasurer", de- 
leted "fifty-seven thousand two hundred sixty-five dollars 
($57,265)" and added "sixty-five thousand eight hundred 
fifty-five dollars ($65,855)"; in Subsection C, after "asses- 
sor", deleted "fifty-seven thousand two hundred sixty-five 
dollars ($57,265)" and added "sixty-five thousand eight 
hundred fifty-five dollars ($65,855)"; in Subsection D, after 
"sheriff", deleted "fifty-nine thousand six hundred ninety- 
nine dollars ($59,699)" and added "sixty-eight thousand 
six hundred fifty-four dollars ($68,654)"; in Subsection 
EK, after "county clerk", deleted "fifty-seven thousand two 
hundred sixty-five dollars ($57,265)" and added "sixty-five 
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4-44-5 


thousand eight hundred fifty-five dollars ($65,855)"; in 
Subsection F, after "probate judge", deleted "twenty thou- 
sand twenty-four dollars ($20,024)" and added "twenty- 
three thousand twenty-eight dollars ($23,028)", 

The 2011 amendment, effective December 31, 2012, 
eliminated the salary for county surveyors. | 

The 2006 amendment, effective January 1, 2007, in- 
creased the salaries of elected officials. 

The 2002 amendment, effective January 1, 2008, in- 
creased the maximum salaries of elected officers in Sub- 
sections A through F, . 

The 1998 amendment, effective January 1, 1999, 
substituted the present salaries of the officers listed in 
Subsections A to F for the former salaries, which. were 
$15,012, $37,653, $37,653, $39,253, $37,653, and $13,166, 
respectively. 

The 1994 amendment, effective May 18, 1994, substi- 
tuted the present salaries of the officers listed in Subsec- 
tions A to F for the former salaries, which were $14,030, 
$35,190, $35,190, $36,685, $35,190, and $12,305, respec- 
tively. 


4-44-5. Class B counties; intermediate valuation; salaries. 


The annual salaries of elected officers of a class B county with an assessed valuation of over 
seventy-five million dollars ($75,000,000) but under three hundred million dollars ($300,000,000) 


shall not exceed, for: 


tt Ob > 


History: 1953 Comp., § 15-43-4.1, enacted by Laws 
1957, ch. 196, § 3; 1959, ch. 262, § 2; 1961, ch. 116, § 1; 
1965, ch. 236, § 2; 1969, ch. 219, § 4; 1970, ch. 83, § 2; 
1973, ch. 380, § 2; 1976 (S.S.), ch. 14, § 2; 1978, ch. 191, 
§ 2; 1980, ch. 135, § 2; 1981, ch. 14, § 3; 1982, ch. 39, § 2; 
1986, ch. 67, § 3; 1990, ch. 82, § 3; 1994, ch, 38, § 3; 1998, 
ch. 11, § 3; 2002, ch. 79, § 3; 2006, ch. 87, § 3; 2011, ch. 
56, § 18; 2013, ch. 188, § 4; 2018, ch. 78, § 4. 

Cross references. — For collection and disposition of 
fees, commissions, mileage and per diem, see 4-44-28, 4- 
44-29 NMSA 1978. , 

The 2018 amendment, effective May 16, 2018, in- 
creased the salary caps applicable to elected county of- 
ficials in certain class B counties, and made stylistic 
changes; in the catchline, added "intermediate valu- 
ation"; in Subsection A, deleted "eighteen thousand 
seven hundred twenty-five dollars ($18,725)" and added 
"twenty-one thousand five hundred thirty-four dollars 
($21,534)"; in Subsection B, deleted "fifty-six thousand 
three hundred eighty-six dollars ($56,386)" and added 
"sixty-four thousand eight hundred forty-four dollars 
($64,844)"; in Subsection C, deleted "county" preceding 
"assessor", and deleted "fifty-six thousand three hun- 
dred eighty-six dollars ($56,386)" and added "sixty-four 
thousand eight hundred forty-four dollars ($64,844)"; in 
Subsection D, deleted "county" preceding "sheriff", and 
deleted "fifty-eight thousand nine hundred sixty-nine 
dollars ($58,969)" and added "sixty-seven thousand eight 
hundred fourteen dollars ($67,814)"; in Subsection E, de- 
leted "fifty-six thousand three hundred eighty-six dollars 
($56,386)" and added "sixty-four thousand eight hundred 
forty-four dollars ($64,844)"; and in Subsection F, deleted 
"thirteen thousand one hundred twenty-nine dollars 


county commissioners, twenty-one thousand five hundred thirty-four dollars ($21,534) each; 
treasurer, sixty-four thousand eight hundred forty-four dollars ($64,844); 

assessor, sixty-four thousand eight hundred forty-four dollars ($64,844); 

sheriff, sixty-seven thousand eight hundred fourteen dollars ($67,814); 

county clerk, sixty-four thousand eight hundred forty-four dollars ($64,844); and 

probate judge, fifteen thousand ninety-eight dollars ($15,098). 


($13,129)" and added “fifteen thousand ninety-eight dol- 
lars ($15,098)". 

The 2013 amendment, effective January 1, 2014, in- 
creased the salary limits for elected officials; in Subsec- 
tion A, after commissioners", deleted "sixteen thousand 
two hundred eighty-two dollars ($16,282)" and added 
“eighteen thousand seven hundred twenty-five dollars 
($18,725)"; in Subsection B, after "treasurer", deleted 
"forty-nine thousand thirty-one dollars ($49,031)" and 
added "fifty-six thousand three hundred eighty-six dol- 
lars ($56,386)"; in Subsection C, after "assessor", deleted 
"forty-nine, thousand thirty-one dollars ($49,031)" and 
added "fifty-six thousand three hundred eighty-six dol- 
lars ($56,386)"; in Subsection D, after "sheriff", deleted 
"fifty-one thousand two hundred seventy-seven dollars 
($51,277)" and added "fifty-eight thousand nine hun- 
dred sixty-nine dollars ($58,969)"; in Subsection E, after 
"county clerk", deleted "forty-nine thousand thirty-one 
dollars ($49,031)" and added "fifty-six thousand three 
hundred eighty-six dollars ($56,386)"; in Subsection F, 
after "probate judge", deleted "eleven thousand four hun- 
dred sixteen dollars ($11,416)" and added "thirteen thou- 
sand one hundred twenty-nine dollars ($13,129)". 

The 2011 amendment, effective December 31, 2012, 
eliminated the salary for county surveyors. 

The 2006 amendment, effective January 1, 2007, in- 
creased the salaries of elected officials. 

The 2002 amendment, effective January 1, 2003, in- 
creased the maximum salaries of elected officers in Sub- 
sections A through F, 

The 1998 amendment, effective January 1, 1999, 


substituted the present salaries of the officers listed in 
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Subsections A to F for the former salaries, which were 
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$10,705, $32,239, $82,239, $33,716, $32)239, and $7,506, 
respectively. 

The 1994 amendment, effective May 18, 1994, substi- 
tuted the present salaries of the officers listed im Subsec- 
tions A to F for the former salaries, which were $10,005, 
$30,180, $30,130, $31,510, $30,130, aia $7,015, respec- 
tively. 


ANNOTATIONS 


1982 amendment unconstitutional. — Because the 
1982 amendment of this section would allow the compen- 
sation of elected county officers to increase during the 
term for which they were elected, this section, as amended 
by Laws 1982, ch, 89, § 2, violates N.M, Const., art. IV, 


4-44.6, Repealed. 


Repeals. — Laws 2018, ch. 78, § 7 repealed 4-44-6 
NMSA 1978, as enacted by Laws 1957, ch. 196, § 4, relat- 
ing to class C counties, salaries, effective May 16, 2018. 


4-44-7, Repealed. 


Repeals. — Laws 2013, ch. 188, § 8 repealed 4-44.7 
NMSA 1978, as enacted by Laws 1957, ch. 196, § 5, re- 
lating to annual salaries ‘of elected county officers in first 
class counties with assessed valuation over twenty-seven 


4-44-8, Repealed. 


Repeals. — Laws 2013, ch. 188, § 8 repealed 4-44-8 
NMSA 1978, as enacted by Laws 1957, ch. 196, § 6, re- 
lating to annual salaries of elected county officers 
in first class counties with assessed valuation under 


4-44-9 to 4-44-12. Repealed. 


Repeals. — Laws 1990, ch. 82, § 8 repealed 4-44-9 to 
4-44-12 NMSA 1978, as amended by Laws 1986, ch. 67, 
§ 7 and Laws 1982, ch. 89, §§ 7 to 9 relating to salaries 


4-44-12.1. Repealed. 


Repeals, — Laws 2013, ch. 188, § 8 repealed 4-44-12.1 
NMSA 1978, as enacted by Laws 1982, ch. 39, § 10, re- 
lating to equity, effective January 1, 2014. For provisions 


4-44-12,2.. Repealed. 


Repeals. — Laws 2013, ch. 188, § 8 repealed 4-44-12.2 
NMSA 1978, as enacted by Laws 1982, ch. 39, § 12, relat- 
ing to legislative intent and purpose, effective January 1, 


4-44-12.3 


§ 27, and is unconstitutional; that revives this section as 
it read prior.to the 1982 amendment. 1983 Op. Att'y Gen: 
No. 83-01. 

Salary reductions permitted. — A county commis- 
sion has the authority to reduce the salaries of elected 
county officers under this section despite the legislature's 
statement of intent in 4-44-12.2 NMSA 1978 that the sal- 
aries of county officials be raised. The statement of legisla- 
tive intent should only be considered if the operative por- 
tion of the statute is vague or ambiguous on its own; this 
section is not ambiguous because its operative provisions 
donot expressly mandate salary increases or prohibit sal- 
ary decreases. — Op. Atty Gen. No. 92-05. 


For provisions of former section, see the 2017 NMSA 1978 
on NM RasSevrce com. y 


million dollars, effective January 1, 2014, For provisions 
of former section, see the 2013 NMSA 1978 on NMOne 
Source.com. 


twenty-seven million dollars, effective January 1, 2014. 
For provisions of former section, see the 2013 N MSA 1978 
on NMOneSource.com. 


in second, third, fourth, and. fifth class counties, effective 
May 16, 1990. 


F 


of former section, see the 2013 NMSA 1978 on NMOne 
Source.com. 


2014. For provisions of former sachin: see the 2013 NMSA 
1978 on NM Onpe aire. com. 


4-44-12.3. Legislative intent; uniform salary changes. 


A. The intent of the legislature when increasing the maximum salaries of Bilslpha county of. 


ficials is to provide for equitable salary increases. 


B. The majority of a board of county commissioners may providis for salary increases for aleeted 
county officials; however, a salary increase shall not take effect until the first day of the term of an 
elected county official who takes office after the date that salary increase is approved.. 
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4-44-13 


History: 1978 Comp., § 4-44-12.3, enacted by Laws 
1991, ch. 91, § 1; 1999, ch. 228, § 1; 2013, ch. 188, § 6; 
2018, ch. 78, § 5. 

The 2018 amendment, affective May 16, 2018, clari- 
fied the legislative intent with regard to increasing the 
maximum salaries of elected county officials; in Subsec- 
tion A, after "legislature when", deleted "enacting sal- 
ary increases for" and added "increasing the maximum 
salaries of"; and in Subsection B, deleted "In accordance 
with Sections 4-44-38 through 4-44-6 NMSA 1978", after 
"county officials", deleted "provided", after "however", de- 
leted "that no" and added "a", and after "salary increase 
shall", added "not". Fi 

The 2013. amendment, effective July 1,.2013; au- 
thorized boards of county commissioner to increase 
salaries of elected officials in accordance with statutory 
limitations; and in Subsection B, after "Sections 4-44-3 
through", deleted "4-44-8 NMSA 1978" and added "4-44-6 
NMSA 1978", 


4-44-13. Repealed. | 
Repeals. — Laws 2013, ch. 188, § 8 repealed 4-44-13 


NMSA 1978, as enacted by Laws 1957, ch. 196, § 12,.re- 
lating to compensation for county clerks acting as court 


4-44-14, H class counties; salaries. 


SALARIES AND PROVISIONS APPLICABLE TO MORE THAN ONE OFFICE 


4-44-14 


The 1999 amendment, effective June 18, 1999, in Sub- 
section B, substituted "the term of an elected county official’ 
for "the term of the first elected county official", and deleted 
“at which time the salary increase shall take effect for all 
county elected officials" at the end of the subsection. 


ANNOTATIONS 


Salary increases during midterm. — Salary in- 
creases granted by county commissions under this sec- 
tion for elected officials who were in midterm on the date 
the increases took effect violated Article IV, § 27 of the 
New Mexico Constitution. State ex rel. Haragan v. Harris, 
1998-NMSC-043, 126 N.M. 310, 968 P.2d 1173. 

Salary increases during term of office invalid. — 
An interpretation of Subsection B permitting an increase 
of county commissioner salaries during the term of office 
violates the N.M. Const., art, IV, § 27 restriction on salary 
changes during a bya be officer’ s term. 1994 Op. Att'y Gen. 
No, 94- 09. 


clerks, effective January 1, 2014, For provisions of former 
section, see the 20138 NMSA 1978 on NMOneSource.com. 


ty ; 


A. The annual salaries of elected or appointed part-time officers of an H class county shall not 


exceed, for: 
(1) 
(2) 
(3) 
(4) 
(5) 
(6) 


county commissioners, fifteen thousand eight hundred forty-four dollars ($15,844) each; 
treasurer, seven thousand nine hundred twenty-two dollars ($7,922); 

assessor, seven thousand nine hundred twenty-two dollars ($7,922); 

sheriff, seven thousand nine hundred twenty-two dollars ($7,922); 

county clerk, seven thousand nine hundred twenty-two dollars ($7,922); and 

probate judge, four thousand six hundred thirty-six dollars ($4,636). 


B... The annual salaries of elected or appointed full-time officers of an H class county shall not 


exceed, for: 
(1) 
(2) 
(3) 
(4) 


treasurer, seventy-five thousand seven hundred thirty-three dollars ($75,733); 
assessor, seventy-five thousand seven hundred thirty-three dollars ($75,733); 
sheriff, seventy-eight thousand nine hundred fifty-two dollars ($78,952); and 
county clerk, seventy-five thousand seven hundred thirty-three dollars ($75,733). 


C. The governing body of an H class county shall designate whether each of the offices of trea- 
surer, assessor, sheriff and county clerk is part time or full time; however, a change in that designa- 
tion shall not take effect until the first day of the term of an elected county official who takes office 


arer the nae in designation i is approved. 


ssl kores 1953 rain § 15-43-5.1, enacted by Laws 
1955, ch. 4, § 2; 1959, ch. 47, § 1; 1969, ch. 219, § 12; 
1974, ch. 24, § 1; 1998, ch. 11, § 7; 2002, ch. 79, § 7; 2006, 
ch, 87, § 7; 2013, ch. 188, 875 2016, ch. 36, § 1; 2018, ch. 
78, § 6. 

Cross references. - “For disposition of fees collected 
by officers of H class counties, see 4-44-15 NMSA 1978. 

For payment of expenses of sheriffs, deputy sheriffs and 
guards for serving process and certain other official busi- 
ness, see 4-44-18 NMSA 1978, 

The 2018 amendment, effective May 16, 2018, increased 
the salary caps applicable to elected or appointed officers of 
an H class county; in the catchline, deleted "and expenses"; 
in Subsection A, in the introductory clause, deleted "Officers" 
and added "The annual salaries of", after "elected or ap- 
pointed", deleted "in a county of the H class to an office that 
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is designated as part-time shall receive no more than the 
following annual salaries" and added "part-time officers of 
an H class county shall not exceed, for", in Paragraph A(1), 
deleted "thirteen thousand seven hundred seventy-seven dol- 
lars ($13,777)" and added "fifteen thousand eight hundred 
forty-four dollars ($15,844) each", in Paragraph A(2), deleted 
"six thousand eight hundred eighty-nine dollars ($6,889)" 
and added "seven thousand nine hundred twenty-two dollars 
($7,922)", in Paragraph A(3), deleted "six thousand eight hun- 
dred eighty-nine dollars ($6,889)" and added "seven thousand 
nine hundred twenty-two dollars ($7,922)", in Paragraph 
A(4), deleted "six thousand eight hundred eighty-nine dollars 
($6,889)" and added "seven thousand nine hundred twenty- 
two dollars ($7,922)", in Paragraph A(5), deleted "six thousand 
eight hundred eighty-nine dollars ($6,889)" and added "seven 
thousand nine hundred twenty-two dollars ($7,922)", and in 
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4-44-15 COUNTIES 4-44-17 


Paragraph A(6), deleted "four thousand thirty-one dollars deleted "one-dollar ($1.00)" and added "thirteen thousand 


($4,031)" and added "four thousand six hundred thirty-six seven hundred seventy-seven dollars ($13,777)"; in Paragraph 
dollars ($4,636)"; in Subsection B, in the introductory clause, (2), after "treasurer", deleted "one dollar ($1.00)" and added 
deleted "Officers who are" and added "The annual salaries of", "six thousand eight hundred eighty-nine dollars ($6,889)"; in 
and after "elected or appointed", deleted "in a county of the Paragraph (3), after’"assessor", deleted "one dollar ($1.00)" 
H class to an office that is designated as full-time shall re- and added "six thousand eight hundred eighty-nine dollars 
ceive no more than the following annual salaries" and added ($6,889)"; in Paragraph (4), after "sheriff', deleted "one dol- 
"full-time officers of an H class county shall not exceed, for", lar ($1.00)" and added "six thousand eight hundred eighty- 
in Paragraph B(1), deleted "sixty-five thousand eight hundred nine dollars ($6,889)"; in Paragraph (5), after "county clerk", 


fifty-five dollars ($65,855)" and added "seventy-five thousand deleted "one dollar ($1.00)" and added "six thousand eight 
seven hundred thirty-three dollars ($75,733)", in Paragraph hundred eighty-nine dollars ($6,889)"; in Paragraph (6), after 


B(2), deleted "sixty-five thousand eight hundred fifty-five "probate judge", deleted "three thousand five hundred five 
dollars ($65,855)" and added "seventy-five thousand seven dollars ($3,505)" and added "four thousand thirty-one dollars 
hundred thirty-three dollars ($75, 733)", in Paragraph B(3), ($4,031)", and deleted former Paragraph (7), which provided 
deleted "sixty-eight thousand six hundred fifty-four dollars for a salary for a county surveyor; deleted former Subsection 
($68,654)" and added "seventy-eight thousand nine hundred B, which provided a per diem expense for officials, except the 
fifty-two dollars ($78,952)", and in Paragraph B(4), deleted probate judge, for attending meetings; and added Subsec- 
"sixty-five thousand eight hundred fifty-five dollars ($65,855)" tion B. 

and added "seventy-five thousand seven hundred thirty- The 2006 Smendiments effective January 1, 2007, in 
three dollars ($75,733)"; and in Subsection C, after "designate Paragraph (6) of Subsection A, increased the salary of pro- 
whether", deleted "the office" and added "each of the offices", bate judges from $3,048 to $3,505. 

after "sheriff", deleted "or" and added "and", after "full time", The 2002 amendment, effective January 1, 2003, in 
deleted "provided", after "however", deleted "that no" and Subsection A, substituted "an unincorporated county" for 
added "a", after "designation shall", added "not", and after "the counties" in the introductory language, and increased 
"takes office after the", added "change in". the salary amount in Paragraph (6). 

The 2016 amendment, effective July 1, 2016, revised The 1998 amendment, effective January 1, 1999, 
the salary structure for certain H class county officers, and in Subsection A(6), substituted "two thousand six hun- 
required the governing body of an H class county to des- dred fifty dollars ($2,650)" for "two thousand three hun- 
ignate whether certain offices are part-time or full-time dred four dollars ($2,304)" and in Subsection B, deleted 
positions; in Subsection A, in the introductory sentence, "therein" following 'salaries" in the first sentence. 
after "H class", added "to an office that is designated as 
part-time"; and added new Subsections B and C and re- ANNOTATIONS 


designated former Subsection B as Subsection D. 

The 2013 amendment, effective January 1, 2014, in- 
creased the salary limits for elected officials; in Subsection A, 
in the introductory sentence, after "appointed in", deleted "an 
unincorporated" and added "a" and after "shall receive", added 

"no more than"; in Paragraph (1), after "commissioners", 


Elective "H" class county officials are entitled to 
receive $15.00 per diem expense for each day, or 
fraction thereof, spent in commission meetings or in the 
performance of their official duties for the county. 1959-60 
Op. Att'y Gen. No. 59-91. 


4-44-15. [Fees collected by officers of H class counties; disposition.] 


| Any and all fees now or hereafter allowed by statute or collected or received by any of the officers 
enumerated shall be covered into the general fund of such county and shall be disbursed for public 
purposes under the supervision and authority of the county commissioners of said county. - 


History: 1953 Comp., § 15-48-7.1, enacted by Laws Cross references, — For salaries and expenses of offi- 
1955, ch. 4, § 4. cers of unincorporated counties of the H class, see 4-44-14 
NMSA 1978. j 


4-44-16. [Powers and duties of officers of H class counties. | 


All officers elected or appointed under the provisions of this act [4-44-3, 4-44-14 through 4-44-16 
NMSA 1978] shall have the same duties, rights, authority and obligations now or hereafter pro- 
vided by the laws of New Mexico. 


History: 1953 Cutlp: -, § 15-43-8.1, enacted by Laws For salaries and expenses of officers of H class counties, 
1955, ch. 4, § 5. see 4-44-14 NMSA 1978, 
Cross references. — For creation of aubtepecrpbratee 


counties of the H class, see 4-44-38 NMSA 1978. 


4-44-17. Repealed. 


Repeals. — Laws 2013, ch. 188, § 8 repealed 4-44-17 class counties, effective January 1, 2014. For provisions 


om 


NMSA 1978, as enacted by Laws 1953, ch. 59, § 1, relating of former, section, see the 2013 NMSA 1978 on NMOne 
to insufficient funds for hire of full-time deputies i in fifth Source.com. 
1016 
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4-44-18 SALARIES AND PROVISIONS APPLICABLE TO MORE THAN ONE OFFICE 4-44-19 


4-44-18. Sheriffs, deputy sheriffs and guards; expenses incurred 
in serving process and certain other official business; 
‘per diem. 


A. Sheriffs, their deputies and sitards shall be paid per diem expenses at the rate authorized 
in the Per Diem and Mileage Act (10-8-1 through 10-8-8 NMSA 1978] by the counties on behalf of 
which expenses are incurred in: 

(1) service of criminal process issued out of the supreme court or district court; 

(2) service of criminal process issued out of a magistrate court when the issuance is ap- 
proved in writing by the district attorney or his assistants; 

(3) ‘service of civil process issued by the district court; and 

(4) attempting to discover or arrest a person charged with a felony if written authorization 
is obtained from the district judge. 

B. Expenses authorized pursuant to this section shall be paid on the rendition of sworn ac- 
counts filed in the county clerk's office and approved by the board of county commissioners and the 
district judge. 

C. Sheriffs, their deputies and guards shall be paid per diem and mileage expenses at the rate 
authorized in the Per Diem and Mileage Act for extraditing prisoners from without the state and for 
transporting persons committed by a court to a state institution or required to be returned by-order 
of the court from a state institution to the county of commitment. Subject to appropriation by the 
legislature, the county shall be reimbursed by the state for the per diem, costs for mileage and other 
necessary travel expenses incurred pursuant to this subsection by submitting claims for reimburse- 
ment to the department of finance and administration in accordance with the department's regula- 
tions. Notwithstanding the provisions of this subsection, a single county shall not receive more than 


fifty percent of the total amount of money allocated to all counties as reimbursement. 


History: 1953 Comp., § 15-43-11.1, enacted by Laws 
1961, ch. 253, § 4; 1973, ch. 364, § 1; 2008, ch. 219, § 1. 

Cross references. — For reimbursement of peace of- 
ficers and constables for mileage traveled by privately 
owned conveyances in serving judicial process, see 4-41-19 
NMSA 1978. 

For reimbursement of sheriffs, deputy sheriffs or other 
county peace officers utilizing public transportation in 
performance of official business, see 4-41-20 NMSA 1978, 

For charges for service of more than one subpoena or 
summons, see 4-41-21 NMSA 1978. 

For collection and disposition of fees, commissions, mile- 
age and per diem, see 4-44-28, 4-44-29 NMSA 1978. 


The 2003 amendment, effective July 1,.2003, in Sub- . 


section B substituted "pursuant to" for "under" following 
"authorized" near the beginning and inserted "board of" 
following "approved by the" near the end; in Subsection C, 
substituted "Subject to appropriation by the legislature, 
the" for "The" at the beginning of the second sentence, 
deleted "seventy-five percent of" following "the state for" 
near the beginning of the second sentence, inserted "and 
other necessary travel" preceding "expenses incurred" 
near the middle, and inserted "Notwithstanding the pro- 
visions of this subsection, a single county shall not receive 


i 


ANNOTATIONS 


Order of the district court directing the sheriff to 
bring back a person from the penitentiary so that 
he can be a witness cannot be classified as the service of 
criminal or civil process for purposes of this section. 1969 
Op. Att'y Gen. No, 69-34. 

Transportation of prisoners housed at a county jail 
or other detention facility is not.the.exclusive responsi- 
bility of the local sheriff's department; jail administrators 
and independent contractors may also transport inmates 
at their facilities. 2000 Op. Att'y Gen: No. 00-02, 

County commission may force a county sheriff to 
use a county car to transport a person charged with 
a crime or with escaping from confinement from another 
state back to’ New Mexico, 1957-58 Op. Att'y Gen. No. 58- 
244, 

If the sheriff has expended his own money in pay- 
ment for the guard's authorized expenses, those ex- 
penses would therefore be legal expenses of the sheriff for 
which he could properly be reimbursed. 1961- 62 Op. Att'y 
Gen. No. 61-09. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 70 Am. 
Jur, 2d Sheriffs: Police, and Constables § 89. ; 

80 C.J.S. Sheriffs and Constables §§ 495, 498 to 500. 


more than fifty percent of the total amount of money al- 
located to all counties as reimbursements." at the end. 


4-44-19. [Prisoners; operating allowance; records and maintenance. | 


A. Each county sheriff, aa administrator or independent contractor shall keep a written re- 
cord showing the exact time of confinement and release of each prisoner incarcerated in the jail 
under his jurisdiction. As used in this act, "jail administrator" means the person hired by a county, 
municipality or a combination of these who supervises the entire operation of the jail and reports 
directly to the administrative head of the local governmental entity or local governing body. 
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4-44-20 COUNTIES. 4-44-21 


B. The governing body of a jail shall, from appropriate funds, provide the necessary funding to 
maintain and operate the facility. 

C. All fees remitted to the sheriff or jail administrator for federal or other prisoners in his 
custody shall be promptly deposited in their entirety by the sheriff or jail administrator with the 
appropriate depository entity. As used in this section, "depository entity" means the treasurer of 
the particular local governmental entity responsible for management of the jail. ) 


History: 1953 Comp,, § 15-43-14.1, enacted by Laws contract with a city, providing for the feeding of prisoners, 
1961, ch. 2538, § 7; 1969, ch. 187, § 1; 1975, ch. 118, § 1; and be reimbursed the actual cost of feeding city prison- 
1977, ch. 107, § 1; 1988, ch. 181, § 1; 1984, ch, 22, § 1. ers. 1959-60 Op. Att'y Gen. No. 59-56. 

Cross references, — For reimbursement of sheriff for Care and feeding of federal prisoners. — The keep- 
feeding prisoners in transit, see 4-44-20 NMSA 1978, » ing of prisoners for the federal government should be fixed 

For contracts for operation of jail by independent con- by agreement between the county commissioners and the 
tractor not constituting creation of debt, see 6-6-12 NMSA government to fairly compensate the county for such ser- 
1978. vices, 1937-88 Op. Att'y Gen. No. 38-2034. 

Compiler's notes. — The term "this act," referred to Disposition of allowance paid for federal prison- 
in the second sentence in Subsection A, means Laws 1983, ers. — Although an allowance of $.75 per day was made 
Chapter 181, which appears as 4-44-19, 4-44-20, 33-3-1, by the United States for the care, guarding, housing and 
38-3-2, 33-38-4 to 33-3-9, 33-3-11 to 33-3-13, 33-3-18, 33-3- maintenance of federal prisoners, it was not for food alone, 
19 and 33-38-21 to 33-3-23 NMSA 1978. and should have been paid into the county treasury, and 

feeding of all prisoners should have been under this sec- 
ANNOTATIONS | tion. 1929-30 Op. Att'y Gen. No. 30-17. , 


Reimbursement process for maintenance of fed- 
eral prisoners. — Money received by sheriff under con- 
tract with federal government for feeding and maintain- 
ing federal prisoners must be paid to county treasurer 
and the sheriff is entitled to collect reimbursement from 
the general county fund for the actual cost, not to. exceed 
the maximum legal rate. 1947-48 Op. Att'y Gen. No. 47- 


The following opinions were rendered prior to the 1983 ~ 
and 1984 amendments. This section no longer refers spe- 
cifically to "feeding" or "care".of prisoners and contains no 
specific maximum amount for expenditures. 

Itemized statement required. — Before sheriff is 
paid for feeding prisoners and guards, he must furnish 
itemized statement of actual costs so that account may 


be examined and its correctness tested. 1931-32 Op. Att' 5069. ) 

Gen. No. 31.184, OMe ig UIST a ¥, Law reviews. — For article, "Prisoners Are People," 
Authority to contract with city for feeding of pris- see 10 Nat. Resources J, 869 (1970), 

oners. — County commissioners can enter into a legal 


4-44-20. Prisoners; feeding in transit. 


A. The county sheriffs shall be reimbursed for the actual expense incurred for the care 
and feeding of prisoners in transit. Reimbursement shall not be made pursuant to this section 
without proof of actual expenses incurred by a sheriff or his delegate. The reimbursement for 
any prisoner shall not exceed the rate set by the Per Diem and Mileage Act [10-8-1 through 
10-8-8 NMSA 1978]. wo 

B. Subject to appropriation by the legislature, a county shall be reimbursed by the state for 
the actual expenses incurred for the care and feeding of prisoners in transit. Notwithstanding the 
provisions of this subsection, a single county shall not receive more than fifty percent of the total 
amount of money allocated to all counties as reimbursement. 


History: 1953 Comp., § 15-43-14.2, enacted by Laws The 2003 amendment, effective July 1, 2003, added 
1961, ch. 258, § 8; 1977, ch. 107, § 2; 1983, ch. 181, § 2; the subsection designation A and added Subsection B. 
2008, ch. 219, § 2. . 

Cross references. — For allowance for feeding prison- 
ers generally, see 4-44-19 NMSA 1978. 


4-44-21. No compensation except as provided by law. 


No county officer shall accept or receive to his own use, or for or on account of any deputy or 
deputies, clerk or clerks appointed by him or employed in his office, or for or on account of expenses 
incurred by him of [or] by any such deputy or deputies, clerk or clerks, or for or on account of his 
office, any salary, compensation, allowance, fees or emoluments in any form whatsoever, other than 
[as] authorized by law. 
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4-44-22 


History: Laws 1915, ch. 12, § 6; C.S. 1929, § 33-3206; 
Laws 1939, ch. 58, § 1; 1941 Comp., § 15-4112; 1953 
Comp., § 15-43-15. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For prohibition from use by 
county officials of fees or emoluments other than annual 
salary provided by law, see N.M. Const., art. X, § 1. 

For demanding or receiving illegal fees as grounds for 
removal of local public officer, see 10-4-2 NMSA 1978. 

For demanding illegal fees by public officers or employ- 
ees generally, see 30-23-1 NMSA 1978. 


ANNOTATIONS 


Sheriff's fee for transporting prisoners. — Sheriff 
was not entitled to more than the statutory $.06 per mile 
for transporting prisoners, notwithstanding earlier stat- 
utes provided for $.125 per mile. State ex rel. Peck v. Ve- 
larde, 1985-NMSC-0338, 39:N.M. 179, 43 P.2d 377 (decision 
under prior law). 

County commissioner serving also as tribal coun- 
cil member. — A Native American may serve as a tribal 
council) member and as a county commissioner at the 
same time, as long as his duties as tribal council mem- 
ber do not physically interfere with his duties as county 
commissioner during the ordinary working hours of that 
position and the functions of the two positions are not oth- 
erwise incompatible. 1990 Op, Att'y Gen. No. 90-14. 


If purchasing agents could be employed by county com- 
missioners prior to the 1989 amendment, they can be so 
employed now, and if the legislature had intended to pro- 
hibit the practice of employing purchasing agents or other 


4-44-22. Repealed. 


Repeals, — Laws 2011, ch. 138, § 14 repealed 4-44-22 
NMSA 1978, as enacted by Laws 1969, ch. 244, § 1, re- 
lating to disqualification for financial interest, effective 


4-44-23. Repealed. 


Repeals. — Laws 2011, ch. 138, § 14 repealed 4-44-23 
NMSA 1978, as enacted by Laws 1969, ch. 244, § 2, relat- 
ing to confidential information, effective July 1, 2011. For 


4-44-24, Repealed. 


Repeals. — Laws 2011, ch. 138, § 14 repealed 4-44-24 
NMSA 1978, as enacted by Laws 1969, ch. 244, § 3, re- 
lating to contracts with former officials or employees, 


4-44-25. Repealed. 


Repeals. — Laws 2011, ch. 138, § 14 repealed 4-44-25 
NMSA 1978, as enacted by Laws 1969, ch. 244, § 4, re- 
lating to disclosure of financial interest, effective July 1, 


4-44-26. Repealed. 


Repeals. — Laws 2011, ch. 138, § 14 repealed 4-44-26 
NMSA 1978, as enacted by Laws 1969, ch. 244, § 5, re- 
lating to disclosure for persons on retainer or contract, 


SALARIES AND PROVISIONS APPLICABLE TO MORE THAN ONE OFFICE 


4-44-26 


employees, it would have used language clearly indicating 
that intention, and the change of wording from "as by this 
act allowed" to "authorized by law" is not sufficient for 
that purpose. 1939-40 Op. Att'y Gen. No. 39-3256. 

Fee for issuing marriage license, — County clerk 
can only charge and accept the statutory fee for issuing 
a marriage license, regardless of the hour so issued, for 
the performance of such official act, and no sums in the 
form of an additional charge or gratuity can be accepted 
by such public official. 1953-54 Op. Att'y Gen. No. 53-5665. 

Pay for teaching in summer school, — County su- 
perintendent may not receive pay for teaching in summer 
schools. 1921-22 Op. Att'y Gen. No. 21-2841. 

Retention of fees by weighmaster and deputies. 
— Neither a weighmaster nor any of his deputies are 
authorized to retain any of the fees collected by them in 
the performance of their duties. 1919-20 Op. Atty: Gen. 
No. 20-2581. 

Fees collected by sheriffs do not accrue to Sieh 
personally but are deposited with the county treasurer, 
1979 Op. Att'y Gen. No. 79-29. 

Money received by sheriff under contract with 
federal government for feeding and maintaining fed- 
eral prisoners had to be paid to county treasurer and the 
sheriff was entitled to collect reimbursement from the 
general county fund for the actual cost, not to exceed the 
maximum legal rate. 1947-48 Op. Att'y Gen. No. 47-5069 
(rendered prior to 1983 and 1984 amendments to 4-41-19 
NMSA 1978). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 56 Am. 
Jur. 2d Miinicipal Corporations, Counties, and Other Po- 
litical Subdivisions § 229. 


July 1, 2011. For provisions of former section, see the 2010 
NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2010 NMSA 1978 on 


NM OneSource.com. 
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effective July 1, 2011. For provisions of former section, see 
the 2010 NMSA 1978 on NMOneSource.com. 


2011. For provisions of former section, see the 2010 NMSA 
1978 on NMOneSource.com. 


effective July 1, 2011. For provisions of former section, see 
the 2010 NMSA 1978 on NMOneSource.com. 
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4-44-27. Repealed. 


Repeals. — Laws 2011, ch. 138, § 14 repealed 4-44-27 provisions of former section, see ae 2010 NMSA 1978) ‘on 
NMSA 1978, as enacted by Laws' 1969, ch. 244, § 6, relat- NMOneSource.com. 
ing to enforcement procedures, effective July 1, 2011. For , 


4-44-28. [Collection of fees, commissions, mileage and per diem;,_ 
accounts; payment to county treasurer. | 


~ All county officers shall respectively charge and collect all fees, commissions, mileage and per 
diem heretofore and now, or which hereafter may be authorized by law to be charged and collected 
for official services rendered by them, and shall keep an accurate.and itemized account thereof, 
and on or before the tenth day of each month pay the same over to the county treasurer of their 
respective counties, accompanying each remittance by a verified copy of the itemized account coy- 
ered thereby, which verified copy shall be retained on file by said treasurer. All such county officers 
shall in like manner account for and pay over to the county treasurer of their respective counties, 
all such fees, commissions, mileage and per diem heretofore earned and hereafter collected for 
official services rendered by them from the respective dates when they qualified as such officers, 


History: Laws 1915, ch. 12, § 8; C.S. 1929, § 33-3208; ‘Mileage fees collected by sheriffs and deputies. 


1941 Comp., § 15-4113; 1953 Comp., § 15-43-16. — By law a sheriff and his deputies are required to col- 
Cross references, — For disposition of fees collected lect certain fees under 4-41-16 NMSA 1978 from private 
by officers of H class counties, see 4-44-15 NMSA 1978. individuals for performing prescribed services, and in con- 
For issuance of receipts for and:maintenance of ac- nection with the performance of such duties a mileage fee 
counts as to moneys paid over by county officers, see 4-44- may be imposed. These mileage fees are required under 
30 NMSA 1978. this section to be deposited into the county treasury. 1963- 
For filing with county clerk of monthly statements of 64 Op. Att'y Gen. No. 63-111. 
public moneys received and disbursed by county and pre- Fees collected by sheriffs do not accrue to them 
cinct officers, see 10-17-4 NMSA 1978. personally but are deposited with the county treasurer. 
1979 Op. Att'y Gen. No. 79-29. 
ANNOTATIONS Retention of fees by deputy sheriff. — Where a 
Section prohibits a county from collecting less deputy sheriff receives a salary and even though he is 
than the prescribed fees. To hold otherwise would be appointed constable, he may not retain fees for services 


performed within his jurisdiction. 1945-46 Op. gpeign ‘Gen. 
No. 45-4781. + 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 20 
C.J.S. Counties § 134. 


to permit the county clerks, if they so desired, to charge 
nothing for service. The power to charge less than the 
prescribed fees, or not to charge at all, would be giving 
a county clerk the power to impair a source of county in- 
come, 1955-56 Op. Att'y Gen. No, 55-6242. 


4-44-29, [Fees to be collected in advance.]| 


Every county officer shall collect every fee as prescribed by law for services performed by him in 
advance, if the amount of the same can be ascertained, and when any officer shall negligently or 
willfully fail to collect any such fee, double the amount shall be charged to him on account of his 
salary. 


History: Laws 1893, ch. 71, § 25; C.L. 1897, § 866; Cross references. — For right of sheriff to demand 


Code 1915, § 1183; C.S. 1929, § 33-4106; Laws 1939, payment of fees in advance, see 4-41-15 NMSA 1978. 
ch, 132, § 2; 1941 Comp., § 15-4114; 1953 Comp., § 15- For provision requiring recording fees to be paid in ad- 
43-17, vance, see 14-8-15 NMSA 1978. 


4-44-30. [County treasurer; receipts; accounts of officers.] 


The county treasurer shall issue proper receipts for all monies paid over to him under the re- 
quirements of this act, and shall keep an accurate account thereof in proper books of entry to be 
kept in his office. The official accounts of all county officers shall be subject to inspection and audit, 
and shall be inspected and audited, by the officer authorized by law to audit the accounts of such 
officer. 
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4-44-31 


History: Laws 1915, ch. 12, § 11; C.S. 1929, § 33- 
3211; 1941 Comp., § 15-4116; 1953 Comp., § 15-43-19. 

Compiler's notes. — The phrase "this act" refers to 
Laws 1915, ch. 12, which is compiled as this section and 
4-44-2; 4-44-21, 4-44-28, 4-44-32, 4-44-33 NMSA 1978. 


4-44-31. County general fund created. 


SALARIES AND PROVISIONS APPLICABLE TO MORE THAN ONE OFFICE 


4-44-33 


Cross references. — For filing by county and precinct 
officers and audit by board of county commissioners of 
monthly statements of public moneys received and dis- 
bursed, see 10-17-4 NMSA 1978. © 


There is created in each county a county general fund to which the county treasurer shall credit 
all revenues not otherwise allocated by law. Expenditures from this fund shall be made only in ac- 
cordance with budgets approved as prowisled by law. 


History: 1953 Contes § 15-43-20, enacted by Laws 
1973, ch. 4, § 12, 
~ ‘Cross references. — For finances of counties, munici- 
palities and school districts, see 6-6-7 NMSA 1978 et seq. 


ANNOTATIONS 


Mileage fees collected by sheriffs and deputies. 
-— By law.a sheriff and his deputies are required to col- 


connection with the performance of such duties a mileage 
fee may be imposed. These mileage fees are required un- 
der 4-44-28 NMSA 1978 to be deposited into the county 
treasury, and pursuant to this section they are credited to 
the county salary fund (now county general fund). 1963- 
64 Op. Att'y Gen. No. 63-111. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 


lect certain fees under 4-41-16 NMSA 1978 from private litical Subdivisions § 536. 


individuals for performing prescribed services, and in 


4-44-32. [Embezzlement; negligence; perjury; penalties. ] 


Any county officer who shall willfully fail to account for or pay over as required by law any 
and all fees, commissions, mileage, per diem or moneys earned by him, which heretofore have, or 
hereafter may, come into his hands by virtue of his office, shall be deemed guilty of embezzlement, 
and upon conviction thereof shall be punished by a fine of not more than five thousand dollars 
[(($5,000)], or by imprisonment for not more than five years, or both, and in addition thereto shall 
be summarily removed from office by the court imposing sentence. 

And any officer who shall willfully fail or neglect to discharge the duties of his office, upon con- 
viction thereof, shall be punished by a fine of not more than one thousand dollars [($1,000)|, or by 
imprisonment for not more than six months, or both, and in addition thereto shall be summarily 
removed from office by the court imposing sentence. | 

_Any such officer who shall willfully swear falsely as to any itemized account required by this act 
to be rendered under oath shall be deemed guilty of perjury, and upon conviction thereof shall be 
punished by imprisonment for not less than two nor more than five years, and shall be summarily 
removed from office by the court imposing sentence. 


History: Laws 1915, ch. 12, § 17; C.S. 1929, § 33- 
8217; Laws 1939, ch. 107, § 1; 1941 Comp. » § 15-4124; 
1953 Comp., § 15-43-27. 

‘Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. “ 

Compiler's notes. — The phrase "this act" refers to 
Laws 1915, ch. 12, which is compiled as this section and 
4-44-2, 4-44-21, 4-44-28, 4-44-30, 4-44-33 NMSA 1978. 

Cross references. — For failure, neglect or refusal to 
perform duties of office as cause for removal of local public 
officers, see 10-4-2 NMSA 1978. 


For embezzlement generally, see 30-16-8 NMSA 1978. 
For perjury generally, see 30-25-1 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 26 Am. 
Jur. 2d Embezzlement §§ 46 et seq., 66. 


4-44-33. Stationery, postage and office supplies. 


The boards of county commissioners shall purchase and provide county éfficels with all necessary 
stationery, postage and office supplies, the actual cost thereof to be paid out of the county general fund. 


Cross references. — Fpr furnishing of surveyor's books 
by board of county commissioners, see 4-42-4 NMSA 1978. 
For county general fund, see 4-44-31 NMSA 1978. 


History: Laws 1915, ch. 12, § 7; C.S. 1929, § 33-3207; 
Comp., § 15-48-28; Laws 1973, ch. 4, § 13. 
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4-44-34 COUNTIES’ 4-44-37 


4-44.34. Officers to keep office at county seat. 


That all county officers of the various counties in New Mexico shall establish and maintain their 
offices and headquarters for the transaction of the business of their respective offices at the county 
seat of their respective counties and shall there keep all the books, papers and official records per- 
taining to their respective offices; provided, that such offices shall be provided for such officers at 
the expense of the respective counties. 


History: Laws 1903, ch. 38, § 1; 1907, ch. 87, § 1; officers on removal to new county seat. Territory ex rel. White 
Code 1915, § 1129; C.S. 1929, § 33-3401; Laws 1939, ch. v, Riggle, 1911-NMSC-074, 16 N.M. 713, 120 P. 318. 
59, § 1; 1941 Comp., § 15-4126; 1953 Comp., § 15-43-29. When removal of offices and books to new county 
Cross references, — For duty of county officers per- seat required. — In case of removal to a new county seat, 
taining to removal of offices to new county seat, see 4-34-4 officers are not required to remove offices and books be- 
NMSA 1978, fore a courthouse and jail are completed. Territory ex rel. 
For requirement that county surveyor keep office at White v. Riggle, 1911-NMSC-074, 16 N.M. 713, 120 P, 318. 
county seat, see 4-42-4 NMSA 1978. Courthouse must be built on property within the 
For requirement that clerk for probate court have office county seat. 1967 Op. Att'y Gen. No. 67-61. 
at county seat, see 34-7-4 NMSA 1978. Office hours. — A county commission may set the 
hours that offices of other elected county officials must 
ANNOTATIONS stay open. 1990 Op. Att'y Gen. No. 90-05. 
The 1907 amendment of this section did not have the Am. Jur, 2d, A.L.R. and C.J\S. references. — 20 


effect of repealing 4-34-4 NMSA 1978 relating to duties of C.J.S, Counties § 128. 


4-44-35. Deputy county officers; oaths; bonds. 


Before assuming the duties of his office, each deputy county officer shall take and subscribe the oath 
of office prescribed by the constitution for county officers. The board of county commissioners may cause 
to be bonded the deputy or deputies of the various county officials who are not otherwise required to be 
bonded. These bonds shall be in amounts fixed by the board of county commissioners in a sum equal to 
twenty percent of the public money handled during the preceding fiscal year and conditioned for the 
faithful performance of his duties, but in no event shall the amount be greater than the maximum pre- 
scribed by law for the appropriate elected officer. The bonds shall be executed by corporate surety compa- 
nies authorized to do business in this state and the premiums shall be paid from the county general fund. 
Deputy county officers may be individually bonded or included within the coverage under any schedule 
or blanket corporate surety bond procured by the board of county commissioners. 


History: 1941 Comp., § 15-4127, enacted by Laws commissioners cannot refuse to approve payment of the 
1945, ch. 68, § 1; 1958 Comp., § 15-43-30; Laws 1967, premium on the bond from county funds. 1947-48 Op. 
ch. 238, § 7. Att'y Gen. No, 47-4975. 

Cross references. — For oath and bond of county of- Liability for acts of deputy treasurer. — No statute 
ficers and deputies generally, see 10-1-13 NMSA 1978. requires that deputy treasurers be bonded, and while it 

For bonds of county officers, see 10-2-1 NMSA 1978 et seq. is good business for bonding companies liable on a county 


treasurer's bond, and also good business for the county 


ANNOTATIONS treasurer to require that deputy treasurers be bonded for 

The bond provided for under this section should their protection, the county should not pay for the pre- 

be made to run to the state of New Mexico or the mium on such deputy's bond, since the state and county 

county official, and this section authorizes the payment are protected on the treasurer's bond for any defalcation, 

of the premium for such bond from county funds, 1945-46 even by a deputy under Section 6-10-38 NMSA 1978. 
Op. Att'y Gen. No. 45-4743. 1939-40 Op, Att'y Gen. No. 40-3417. 


Payment of premium on bond. — The provisions of 
this section being mandatory in form, the board of county 


4-44-36. Repealed. 


Repeals. — Laws 2019, ch, 212, § 284 repealed 4-44-36 April 3, 2019, For provisions of former section; see the 
NMSA 1978, as enacted by Laws 1958, ch. 167, § 1, re- 2018 NMSA 1978 on NMOneSource.com. 
lating to abolishment of certain county offices, effective 


4-44-37. Repealed. 


Repeals, — Laws 2019, ch, 212, § 284 repealed 4-44- effective April 3, 2019. For provisions of former section, see 
37 NMSA 1978, as enacted by Laws 1953, ch. 167, § 2, the 2018 NMSA 1978 on NMOneSource.com. 
relating to petition for election on question of abolition, 
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4-44-38 


4-44-38. Repealed. 
Repeals. — Laws 2019, ch. 212, § 284 repealed 4-44-38 


NMSA 1978, as enacted by Laws 1953, ch. 167, § 3, relat- 
ee ‘to notice of petition, gin i Joa sufficiency of petition, 


4-44-39. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 Sosa ‘ 44-39 
NMSA 1978, as enacted by Laws 1958, ch. 167, § 4, relat- 
ing to calling of election, notice, effective April 3, 2019. For 


4-44-40. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 4-44-40 


NMSA 1978, as enacted by Laws 1953, ch. 167, § 5, relat- 
ing to election judges and clerks, form of ballot, effective 


4-44-41. Repealed. 


Repeals. — Laws 2019, ch, 212, § 284 repealed 4-44- 
41 NMSA 1978, as enacted by Laws 1953, ch. 167, § 6, 
relating to counting and canvassing of returns, effective 


4-44-42. Repealed. 
Repeals. — Laws 2019, ch. 212, § 284 repealed°4-44- 


42 NMSA 1978, as, enacted by Laws 1953, ch. 167, § 7, 
relating to recount of votes, effective April 3, 2019. For 


4-44-43. Repealed. 
Repeals. — Laws 2019; ch. 212, § 284 repealed 4-44-43 


NMSA 1978, as enacted by Laws 1953, ch. 167, § 8, relat- 
ing to cones of canvass and any recount to be published, 


4-44.44, Repealed. 


Repeate: — Laws 2019, ch. 212, 5 284 revere 4-44-44 
NMSA 1978, as enacted by Laws 1953, ch. 167, § 11, relat- 
ing to petition for restoration of offices, election, effective 


4-44-45. Repealed. 


Repeals. — Laws 2019, ch. 212, § 284 repealed 4-44-45 
NMSA 1978, as enacted by Laws 1953, ch. 167, § 12, relat- 


ing to elections, costs, limitations, effective April 3, 2019. 


ACCOUNTS AND CLAIMS AGAINST COUNTIES 4-45-2 


effective April 3, 2019. For provisions of former section, see 
the 2018 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2018 NMSA 1978 on 
NMOneSource.com. 


April 3, 2019. For provisions of former section, see the 
2018 NMSA 1978 on NMOneSource.com. 


April 3, 2019. For provisions of former section, see the 
2018 NMSA 1978 on NMOneSource.com. 


provisions of former séction, see the 2018 NMSA ‘1978 on 
NMOneSource.com. 


effective April 3, 2019. For provisions of former section, see 
the 2018 NMSA 1978 on NMOneSource,com. 


April 3, 2019. For provisions of former section, see the 
2018 NMSA 1978 on NMOneSource.com, 


For provisions of former section, see the 2018 NMSA 1978 
on NMOneSource.com. 


ARTICLE 45 


Accounts and Claims Against Counties 


Sec. 

4-45-1, 4-45-2. Repealed. 

4-45-3. Accounts to be itemized; board may disapprove. 

4-45-4. County orders for payment from treasury; form 
and signature. 


4-45-1, 4-45-2. Repealed. 


Repeals. — Laws 1980, ch. 96, § 1, repealed 4-45-1 
and 4-45-2 NMSA 1978, relating to verification of ac- 
counts and claims against counties by an affidavit and the 


Sec. 

4-45-5. Accounts against county; appeal from disallow- 
ance, 

4-45-6. Repealed. 

4-45-7, Examination of canceled orders. 


¢ 


penalty for a commissioner or clerk failing to perform his 
duty in conjunction therewith. 
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4-45-3 COUNTIES 4-45-5 


4-45-3. [Accounts to be itemized; board may disapprove.] | 


No account shall be approved by the board of county commissioners unless the same shall be made 
out in separate items, and the nature of each item stated, and where no fees are allowed by law, the time 
actually and necessarily devoted to the performance of any services, charged in such account so made 
out shall be verified by affidavit: provided, that nothing in this section shall prevent any board from dis- 
approving any account in whole or in part when so rendered and verified, nor from requiring any other 
or further evidence of the truth and propriety thereof as they may think proper. 


History: Laws 1876, ch. 1, § 20; C.L. 1884, § 351; C.L. ANN OTATIONS 
pg SM Magid Mae dad a 1 Mh pe ek cee Am. Jur, 2d, A.L.R. and C.J.S. references. — 56 Am. 


1941 Comp., § 15-4203; 1953 Comp., § 15-44-3. aM é ; 
or fb f i Jur, 2d Municipal Corporations, Counties, and Other Po- 
Cross references For duty of board of county com litical Subdivisions §§ 678, 679, 


missioners as to accounts generally, see 4-38-16 NMSA 1978. j ; ; : 
For approval of unauthorized accounts, see 4-38-29 Amount of damages stated in notice of claim against 


NMSA 1978. municipality or county as limiting amount of recovery, 24 
For duties of county clerk as to accounts, see 4-40-4, 4- A.L.R.3d 965, ; 
40-5 NMSA 1978. 20 C.J.S. Counties § 241, 


4-45-4, County orders for payment from treasury; form and signature. 


County orders shall be signed by the chairman of the board of county commissioners or his 
designee and attested by the county clerk and shall specify the nature of the claim of service for 
which they were issued, and the money shall be paid from the county treasury on such orders and 
not otherwise. Money may be paid from the county treasury by check or warrant. If money is paid 
by check, the check must be signed by the chairman of the board of county commissioners or his 
designee and the county treasurer. 


History: Laws 1876, ch. 1, § 21; C.L. 1884, § 352; C.L. ANNOTATIONS 
1897, § 670; Code 1915, § 1223; C.S. 1929, § 33-4237; : ates : 
1941 Comp., § 15-4204; 1953 Comp., § 15-44-4; Laws Statutory duties of county clerk, are ministerial 
2001, ch. 147, § 2. and are intended only to insure the regularity of county 


fiscal procedures, 1979 Op. Att'y Gen. No. 79-33. 


Cross references. — For unauthorized issuance by County funda mov. be. dienihured tonit antares 


county commissioners of order for payment of money, see 


4-38-29 NMSA 1978. : order of the county commissioners, and may not be 
For duties of county clerk as to orders for payment of granted to the county health department to be*distrib- 

money, see 4-40-4, 4-40-6 NMSA 1978. uted by warrants of the county health officer (now district 
The 2001 amendment, effective June 15, 2001, in- health officer). 1921-22 Op. Att'y Gen. No. ENG ari 


serted the section heading; inserted "of the board of 
county commissioners or his designee" and the last two 
sentences in the section text. 


4-45-5. Accounts against county; appeal from disallowance. 


When a claim of a person against a county is disapproved in whole or in part by the board of 
county commissioners, that person may appeal the decision of the board to the district court pur- 
suant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: Laws 1876, ch. 1, § 22; C.L. 1884, § 353; C.L. ANNOTATIONS 
1897, § 671; Code 1915, § 1224; C.S, 1929, § 33-4238; ~ ' , 
1941 Comp., § 15-4205; 1953 Comp., § 15-44-5; Laws Appeal from disallowance of claim by board. — 
1998, ch. 55, § 16; 1999, ch. 265, § 16. The board of county commissioners is the body which 
Cross references, — For payment of appealed claims, approves or disapproves the reports of the treasurers in 
see 6-6-16 NMSA 1978. their several counties, and an appeal lies to the district 
For procedures governing administrative appeals to the court, and may be taken by any person whose claim is dis- 
district court, see Rule 1-074 NMRA. allowed in whole or in part by that board. Territory v, Ne- 
The 1999 amendment, effective July 1, 1999, substi- whall, 1909-NMSC-016, 15 N.M. 141, 103 P, 982. 
tuted "Section 39-3-1.1" for "Section 12-8A-1". Am. Jur. 2d, A.L.R. and CSS. references. — 56 Am. 
The 1998 amendment, effective September 1, 1998, Jur. 2d Municipal Corporations, Counties, and Other Po- 
rewrote this section to the extent that a detailed compari- litical Subdivisions § 768. 
son is impracticable. 20 C.J.S, Counties §§ 244 to 248. 
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4-45-6 SUITS BY AND AGAINST COUNTIES 4-46-1 


4-45-6. Repealed. 


Repeals. — Laws 1998, ch. 55, § 94 repealed 4-45-6 to the district attorney, effective September 1, 1998. For 
NMSA 1978, as enacted by Laws 1876, ch. 1, § 23, relat- provisions of former section, see the 1997 NMSA 1978 on 
ing to duties of the clerk of the board and giving notice NMOneSource.com. 


4-45-7. [Examination of canceled orders. | 


The board of county commissioners at their annual January session of each year, or oftener if 
they deem it necessary, shall carefully examine the county orders returned by the county trea- 
surer, by comparing each order with the record of orders in the clerk's office. They shall cause to be 
entered on said record opposite to the entry of each order issued the date [upon] which the same 
was canceled. They shall also make a list of such orders so canceled, specifying the number, date, 
amount and the person to whom the same is payable, and enter the same on the journal of the 
board. i 


History: Laws 1876, ch. 1, § 25; C.L. 1884, § 356; C.L. Cross references. — For duties of board of county 
1897, § 674; Code 1915, § 1226; C.S. 1929, § 33-4240; commissioners as to accounts generally, see 4-38-16 
1941 Comp., § 15-4207; 1953 Comp., § 15-44-7. NMSA 1978. 


Bracketed material. — The bracketed. material was 
inserted by the compiler and is not part of the law. 


ARTICLE 46 
Suits by and Against Counties 


Sec. . Sec. 
4-46-1. Name for purpose of suit. 4-46-3.. Inhabitants competent as witnesses and jurors. 
4-46-2. Service of process; duties of county clerk. 4-46-4, Repealed. 


4-46-1. [Name for purpose of suit.] 


In all suits or proceedings by or against a county, the name in which the county shall sue or be 
sued shall be the board of county commissioners of the county of .......... , but this provision 
shall not prohibit county officers, when authorized by law, from suing in their name of office for the 
benefit of the county. 3 


History: Laws 1876, ch. 1, § 4; C.L. 1884, § 335; C.L. County sheriff lacks the capacity to be sued, even 
1897, § 654; Code 1915, § 1152; C.S. 1929, § 33-3701; under federal statutes. — Where former New Mexico 
1941 Comp., § 15-4301; 1953 Comp., § 15-45-1. county sheriff's office employee brought a court action 

Cross references. — For the Tort Claims Act, see 41- against the Taos county sheriff's office alleging discrimi- 
4-1 NMSA 1978 et seq. nation and retaliation in violation of the New Mexico Hu- 


man Rights Act, the federal Americans with Disabilities 
Act, as well as a state law claim for retaliatory termina- 
tion against public policy, and where defendant moved to 
dismiss plaintiffs complaint on the basis that the Taos 


ANNOTATIONS 


Lawsuit alleging claims against county detention 
Br dotendiants tiie HikaAt ma Sani Aer: county sheriff's office is not a suable entity, the federal dis- 
ing claims against the Bernalillo county metropolitan de- trict court granted defendant's motion because a straight- 
tention center (BCMDC) for violations of the New Mexico forward application of this section suggests that plaintiff 
Tort Claims Act (NMTCA) after plaintiff was remanded must name the board of county commissioners of Taos 
to BCMDC to participate in a methadone program to de- county, rather than the Taos county sheriff's office, as the 
crease his level of dependence so that he would not incur defendant in this case: Moreover, despite the authority of 
life endangering withdrawal symptoms, but nonetheless elected officials such as the Taos county sheriff, the board 
suffered life threatening withdrawal symptoms for ap- of county commissioners, through the county manager, 
proximately two months, BCMDC was not a suable entity was authorized and empowered to establish by ordinance 
under the NMTCA, because 4-46-1 NMSA 1978 provides a merit system for the hiring, promotion, discharge and 
a limitation on the NMTCA, requiring that the proper de- general regulation of the deputies and the employees of 
fendant in all suits against a county is the county's board the county sheriff's office. Lamendola v. Taos County Sher- 
of county commissioners. Gallegos v. Bernalillo County iff's Office, 338 F.Supp.3d 1244 (D. N.M. 2018). 


‘one ! 5G Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Aone ca ie ae ea ela aha Jur. 2d Municipal Corporations, Counties, and Other Po- 


litical Subdivisions §§ 786, 791. 
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4-46-2 COUNTIES 


Abrogation of state's immunity from liability of suit as 
affecting immunity of county, 161 A.L.R. 367. 

Power of county or its officials to compromise claim, 15 
A.L.R.2d 1359. 

Liability of county for torts in connection with activities 
which pertain, or are claimed to pertain, to private or pro- 
prietary function, 16 A.L.R.2d 1079, 


4-46-4 


Liability for damages in tort of state or governmen- 
tal unit in operating hospital, 25 A.L.R.2d 208, 18 
A.L.R.4th 858. 

Insurance: liability or indemnity insurance carried by 
governmental unit as affecting immunity from tort liabil- 
ity, 68 A.L.R.2d 1437. 

Right of one governmental subdivision to sue another 
such subdivision for damages, 11 A, L, R, 5th 6380. . 

20 C.J.S. Counties § 254. 


4-46-2. [Service of process; duties of county clerk.] | 


In all legal proceedings against the county, process shall be served on the, county clerk, and 
whenever such suit or proceeding shall be commenced it shall be the duty of the clerk forthwith to 
notify the district attorney of the judicial district in which the county so sued is situate, and to lay 
before the board of county commissioners at their next meeting all the information he may have in 


regard to such suit or proceeding. 


History: Laws 1876, ch. 1, § 5; C.L. 1884, § 336; C.L. 
1897, § 655; Code 1915, § 1153; C.S. 1929, § 33-3702; 
1941 Comp., § 15-4302; 1953 Comp., § 15-45-2. 

Cross references. — For venue of actions against 
counties, see 38-8-2, 41-4-18 NMSA 1978, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.8. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 792. 

Waiver of, or estoppel to assert, failure to give notice of 
claim of injury as condition of liability of county for in- 
jury from defects in street, road or other public place, 153 
A.L.R. 329, 65 A.L.R.2d 1278. 

Deposit in mail of notice of claim required as condition 
of action against or liability of county as giving of notice 
within required period, 175 A.L.R. 299. 


Persons upon whom notice of‘injury or claims against 
county may or must be'served, 23 A.L.R:2d'969. 

Complaint as satisfying requirement of notice of claim 
upon states, municipalities, and other political subdivi- 
sions, 45 A.L.R.5th 109. 

Persons or entities upon whom notice of injury or claim 


against state or state agencies may or must be served, 45 


A.L.R.5th 173. 

Sufficiency of notice of claim against local governmental 
unit as regards identity, name, address, and residence of 
claimant, 638 A.L.R.5th 617. 

Sufficiency of notice of claim against local political entity 
as regards time when accident occurred, 57 A.L.R. oe 689. 

20 C.J.8. Counties § 263. i 


4-46-3. [Inhabitants competent as witnesses and jurors.] 


On the trial of any suit in which a county may be interested, the inhabitants of such county shall 
be competent witnesses and jurors, if otherwise competent and qualified according to law. 


History: Laws 1876, ch. 1, § 6; C.L. 1884, § 337; C.L. 
1897, § 656; Code 1915, § 1154; C.S, 1929, § 33-3703; 
1941 Comp., § 15-4803; 1953 Comp., § 15-45-3. 


4-46-4,. Repealed. 


Repeals. — Laws 1981, ch. 37, § 95, repealed 4-46-4 
NMSA 1978, relating, to judgments, rendered against 


Cross. references, — For witnesses generally, see Rule 
11-601 NMRA et seq. 


board of county commissioners or county officers and the 
payment thereof, effective July 1,1981. 


ARTICLE 47 
Public Buildings and Works 


Sec. 

4-47-1. Repealed. 

4-47-2, Sale of county buildings or lands to municipali- 
ties and state agencies. 


Sec. | r 
4-47-3. Sale; public auction. ¥ 
4-47-4,. Sale; appraisers; notice; payment. » 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


4-47-1) PUBLIC BUILDINGS AND WORKS 4-47-4 


4.47-1. Repealed. 


Repeals. — Laws 1984, ch. 65, § 175, as amended by in effect after November 1, 1984, see 138-1-28 to 13-1-199 
Laws 1984 (1st S.S.), ch. 2, § 1, repealed 4-47-1 NMSA NMSA 1978. 
1978, as enacted by Laws 1887, ch. 8, § 3, relating to ad- Laws 1984 (1st S.S.), ch. 2, § 2, provided that the act 
vertising for public works to be paid for by county funds, take effect immediately. Approved March 28, 1984. 
effective November 1, 1984. For comparable provisions 


4-47-2, Sale of county buildings or lands to municipalities and state 
agencies, 


Boards of county commissioners within the state of New Mexico are hereby authorized to sell, 
transfer and convey to any city, town or village located within such county, or to any agency or de- 
partment or commission of the state of New Mexico, operating facilities within such county, such 
public buildings and lands on which such buildings are located, or such other lands, lots and addi- 
tions belonging to the said county, whenever the same are no longer deemed necessary for county 
purposes, without appraisal, at private sale, for such sum as the said county commissioners may 
in their judgment determine. 


History: 1941 Comp., § 15-4405, enacted by Laws ANNOTATIONS 


1947, ch. 179, § 1; 1953 C + § 15-46-2; L 
ae Bae 1. ne 8 Sa komma’ Vath bar eGl, Am. Jur, 2d, A.L.R. and C.J.S. references. — 56.Am, 


Cross references. — For joint city-county building, see Jur, 2d Municipal Corporations, Counties, and Other Po- 


5-5-1 NMSA 1978 ; litical Subdivisions § 506. 
sath eieusaahiain 20 C.J.S8. Counties § 149, 2) 


4-47-3. [Sale; public auction. ] 


That the boards of county commissioners within the state of New Mexico are hereby authorized 
after having made application therefor to the district’ court of their respective judicial districts, to 
sell at public auction all those public buildings, lots or additions belonging to the same, whenever 
such public buildings, lots or additions have been substituted a other Eee oe lots or ad- 
ditions. 


History: Laws 1909, ch. 59, § 1; Code 1915, § 1348; property," a mineral lease should be executed under the 
C.S. 1929, § 33-5701; 1941 Comp., § 15-4402; 1953 provisions of this section and 4-47-4 NMSA 1978, which 
Comp., § 15-46-3. provide means of sale of property by a county at public 

auction, under the supervision of a district court. Fol- 
ANNOTATIONS lowing these provisions would provide protection to the 
Mineral lease. — Since the New Mexico supreme county commissioners. 1955-56 Op. Atty Gen. No. 55- 


court has decided that an oil and gas lease conveys "real 6194. 


4-47-4, [Sale; appraisers; notice; payment.] 


The judge of the district court shall appoint three appraisers to appraise such property proposed 
to be sold as specified in the preceding section and such appraisers shall:make and return under 
oath an appraisement of the actual cash value of such property, and upon return of such appraise- 
ment to the district court, the board of commissioners shall proceed to advertise such property 
for public sale, giving at least three weeks' notice of the hour, time and place of such sale, which 
notice shall be inserted in some daily or weekly newspaper published in the city or town where 
such property is located, if one be published therein; if not, in some paper of general circulation 
therein, and shall cause such property to be offered for sale at the time stated in such notice; and 
such property shall not be sold for less than two-thirds of the appraised value, and it shall be the 
duty of such board to require the payment in cash of at least one-half of the purchase price of said 
property, and they shall require the purchaser in lieu of the remainder of the purchase price, to 
execute proper security for the amount of the same. 
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4-48-1 


History: Laws 1909, ch. 59, § 2; Code 1915, § 1349; 
C.S. 1929, § 33-5702; 1941 Comp., § 15-4403; 1953 
Comp,, § 15-46-4, 

Cross references. — For publication of notice gener- 
ally, see 14-11-1 NMSA 1978 et seq. 


ANNOTATIONS 


Mineral lease. — Since the New Mexico supreme 
court has decided that an oil and gas lease conveys "real 


COUNTIES 


448-10 


property," a mineral lease should be executed under the 
provisions of 4-47-3 NMSA 1978 and this section, which 
provide means of sale of property by a county at public 
auction, under the supervision of a district court. Fol- 
lowing these provisions would provide protection to the 
county commissioners, 1955-56 Op. Att'y Gen. No. 55- 
6194, 


ARTICLE 48 
Hospitals 


Sec. 

4-48-1. Recompiled. 

4-48-2. Repealed. 

4-48-3 to 4-48-6, Recompiled. 
4-48-7, 4-48-8. Repealed. 
4-48-9, 4-48-9.1. Repealed. 
4-48-10. Recompiled. 


4-48-1. Recompiled. 


Recompilations. — Laws 1981, ch. 83, § 5, recompiled 
4-48-1 NMSA 1978, relating to the powers of counties 


4-48-2. Repealed. 


Repeals. — Laws 1981, ch. 83, § 28, repealed 4-48-2 
NMSA 1978, relating to the power of counties to issue 
bonds for hospitals, effective April 1, 1981. 


4-48-3 to 4-48-6. Recompiled. 


Recompilations. — Laws 1981, ch. 83, §§ 6 to 9, re- 
compiled 4-48-3 through 4-48-6 NMSA 1978, relating to 
elections on the question of constructing or purchasing 
hospitals, the power of counties to lease hospitals, the care 


4-48-7, 4-48-8. Repealed. 
Repeals. — Laws 1981, ch. 83, § 28, repealed 4-48-7 and 


4-48-8 NMSA 1978, relating to the designation of boards 
of county commissioners as governing bodies of hospitals 


4-48-9, 4-48-9.1. Repealed. 
Repeals. — Laws 1982, ch. 11, § 4, repealed 4-48-9 


and 4-48-9.1 NMSA 1978, relating to boards of trust- 
ees for county hospitals and the terms of such trustees, 


4-48-10. Recompiled. _ 


Recompilations. — Laws 1981, ch. 83, §.11, recom- 
piled 4-48-10 NMSA 1978, relating. to federal aid for the 


Sec. 


' 4-48-11. -Repealed. 
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4-48-11.1, 4-48-11.2. Recompiled. 
4-48-12. Repealed. 

4-48-13, 4-48-14." Recompiled. 
4-48-15. Repealed. 

4-48-16. Recompiled. 


to construct, purchase and operate hospitals, as 4-48B-5 
NMSA 1978. 


of sick and. indigent persons and the joint construction 
and operation of hospitals by counties, as 4-48B-6 through 
4-48B-9 NMSA 1978, respectively, effective April 1, 1981. 


and the authority of counties to make regulations relating 
to hospitals, effective April 1, 1981. 


respectively, effective March 1, 1982. For present provi- 
sions, see 4-48B-10 NMSA 1978. 


construction, maintenance and operation of county hospi- 
tals, as.4-48B-11. NMSA 1978, effective April 1, 1981. 
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4-48-11 


4-48-11. Repealed. 


Repeals. — Laws 1981, ch. 83, § 28, repealed 4-48-11 
NMSA 1978, relating to the authorization of tax levies to 
operate hospitals, effective April 1, 1981. 


4-48-11.1, 4-48-11.2. Recompiled. 


Recompilations, — Laws 1981, ch. 83, §§ 2, 13, recom- 
piled 4-48-11.1 and 4-48-11.2 NMSA 1978, relating to the 
operation and, maintenance of a hospital facility pursu- 
ant to a lease and the purpose of the act to encourage the 


4-48-12. Repealed. 


Repeals, — Laws 1981, ch. 83, § 28, repealed 4-48-12 
NMSA 1978, relating to levies made under provisions of 
the Indigent Hospital Claims Act, effective April 1, 1981. 


4-48-13, 4-48-14, Recompiled. 


Recompilations, — Laws 1981, ch. 83, §§ 14, 15, re- 
compiled 4-48-13 and 4-48-14 NMSA 1978, relating to the 
payment of charges for the care of persons committed by 
the district court and to elections on the questions of levy- 
ing taxes above the constitutional limitation of 20 mills, 


4-48-15. Repealed. 
Repeals. — Laws 1981, ch. 83, § 28, repealed 4-48-15 


NMSA 1978, relating to the purpose of the act to revive 
levies for hospitals, effective April 1, 1981. 


4-48-16. Recompiled. 


Recompilations. — Laws 1981, ch. 83, § 17, recompiled 
4-48-16 NMSA 1978, relating to authority to establish 


SPECIAL HOSPITAL DISTRICTS 


4-48-16 


construction and operation of joint medical facilities, as 
4-48B-13 and 4-48B-2 NMSA 1978, respectively, effective 
April 1, 1981. 


as 4-48B-14 and 4-48B-15 NMSA 1978, respectively, effec- 
tive April 1, 1981. Laws 1981, ch. 37, § 57 amended 4-48- 
14 NMSA 1978, The section was set out as recompiled: See 
12-1-8 NMSA 1978. 


retirement plans and programs for employees of county 
hospitals, as 4-48B-17 NMSA 1978, effective April 1, 1981. 


ARTICLE 48A 
. Special Hospital Districts 


Sec. \ j 

4-48A-1, Short title. 

4-48A-2. Definitions. 

4-48A-3. Creation of special hospital district; power of coun- 
ties to agree to create special hospital districts. 

4-48A-3.1. Artesia special hospital district. 

4-48A-3,2. Nor-Lea special hospital district. 

4-48A-3.3, Jal special hospital district. 

4-48A-4, Formation of special hospital district; petition. 

4-48A-5. Formation of special hospital district; election. 

4-48A-5.1. Voting in certain special hospital districts af- 
ter formation. 

4-48A-6. Board of trustees; terms; vacancies; removal. 

4-48A-7. Board of trustees; qualifications; automatic removal. 

4-48A-8. Board of trustees; organization; bond. 

4-48A-9. Board of trustees; powers. 

4-48A-10. Board of trustees; duties. 

4-48A-11. Board’ of trustees; acquisition of existing hos- 
pital facilities; agreements. 

4-48A-12. Board of trustees; issue of bonds. 

4-48A-13. Bonds; form; interest; maturities. 

4-48A-14. Imposition of tax for payment of bonds. 


Sec. 

4-48A-15. Refunding bonds. 

4-48A-16. Special tax imposed for special hospital district. 

4-48A-17, Election procedures. 

4-48A-18. Dissolution of the special’ hospital district. 

4-48A-19, Reserved. 

4-48A-20. Hospital revenue bonds; authority to issue; 
pledge of revenues, 

4-48A-21. Use of proceeds of bond issue. 

4-48A-22. Revenue bonds; terms. 

4-48A-23. Resolution authorizing revenue bonds. 

4-48A-24, Revenue bonds not general obligations of spe- 
cial hospital! district. 

4-48A-25.’ Revenue bonds; security, 

4-48A-26. Revenue bonds; exemption from taxation. 

4-48A-27. Election not required. 

4-48A-28, No notice or publication required. 

4-48A-29, Agreements with the New Mexico hospital equip- 
ment loan council; authority; security; restric- 

tions and limitations and other details. | 
4-48A-30. Refunding revenue bonds, 
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4-48A-1 


4-48A-1. Short title. 


COUNTIES 


4-48A-3 


Chapter 4, Article 48A NMSA 1978 may be cited as the "Special Hospital District Act". 


History: 1978 Comp., § 4-48A-1, enacted by Laws 
1978, ch. 29, § 1; 1992, ch. 41, § 1. 

The 1992 amendment, effective May 20, 1992, substi- 
tuted "Chapter 4, Article 48A NMSA 1978" for "This act". 


ANNOTATIONS 


Constitutionality. — The Special Hospital District Act 
is not invalid because it contains no mechanism by which 
a property owner whose property is not directly benefited 
by inclusion within the special hospital district can re- 
quest an independent tribunal to remove the land from 
the proposed district. The absence of any special benefit 
to a particular piece of property is not a sufficient ground 
for excluding the property from a district whose purpose 
is to promote the general welfare. If evidence establishing 
absence of a special benefit does not require exclusion, no 
forum to hear such evidence is required. State ex rel. Angel 
Fire Home & Land Owners Ass'n, Inc. v. South Cent. Col- 
fax Cnty. Special Hosp. Dist., 1990-NMCA-072, 110 N.M. 
496, 797 P.2d 285, cert. denied, 110 N.M. 330, 795 P.2d 
1022. 

There appears to be no constitutional prohibition 
against including property within a special hospital 


4-48A-2, Definitions. 
As used in the Special Hospital District Act: 


district even though the property and its inhabitants 
will not benefit from inclusion. Thus, the Special Hospi- 
tal District Act is not unconstitutional on its face solely 
because the tax-benefit ratio for certain property owners 
may differ from that of others within a special hospital 
district. State ex rel. Angel Fire Home & Land Owners 
Ass'n, Inc. v. South Cent. Colfax Cnty, Special Hosp. Dist., 

1990-NMCA-072, 110 N.M. 496, 797 P.2d 285, cert. denied, 
110 N.M. 330, 795 P.2d 1022.” 

Proposed residential care unit would not be "hos- 
pital facility". — Proposed residential care unit, which 
probably would not have a professional staff or provide 
medical services but would offer room, board and other 
nonmedical assistance to those who qualify, would not be 
a “hospital facility" qualified to receive district funds un- 
der the Special Hospital District Act. 1989 Op. Att'y Gen. 
No. 89-31. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 40A 
Am, Jur. 2d Hospitals and Asylums § 53. 

Opposition to construction of new hospital or expansion 
of existing hospital's facilities as violation of Sherman Act 
(15 USCS § 1 et seq,), 88 A.L.R. Fed. 478. 


A. "board of trustees" means the governing board of the special hospital district; 

B. "qualified elector" means a natural person resident in a proposed or existing special hoapiten 
district who is registered to vote in state general elections; 

C. "special hospital district" means a district wherein a public hospital is located or is proposed 


to be created and which: 


(1) is composed of contiguous and compact territory lying wholly within a single county; or 
(2) is composed of contiguous and compact territory which includes all or a'portion of two 


or more counties or any combination thereof; and 


(3) contains within its boundaries one or more incorporated municipalities; or whose 
boundaries coincide and are concurrent with the territorial areas of one or more political subdivi- 


sions within such county or counties; 


D. "hospital facility" includes a medical facility or an outpatient clinic or both; and 
EK. "subdistrict" means, in the case of a special hospital district composed of all or a portion of 
two or more counties, the portion of the special hospital district which is located in one county. 


History: 1978 Comp., § 4-48A-2, enacted by Laws 
1978, ch. 29, § 2; 1979, ch, 134, 81; 1981, ch. 84, § 1; 
1987, ch. 278, ei 


ANNOTATIONS 


Constitutionality. — The provisions of Subsection 
C(3) are not irrational for a legislature to impose, Al- 
though these provisions bear no relation to the specific 


purpose of a special hospital district - the creation and 
maintenance of hospitals - they do have a rational rela- 
tionship to the establishment of a new local. governmen- 
tal body. State ex rel. Angel Fire Home & Land Owners 
Ass'n, Inc. v. South Cent. Colfax Cnty, Special Hosp. Dist., 
1990-NMCA-072, 110 N.M. 496, 797 P.2d 285, cert. denied, 
110 N.M. 330, 795 P.2d 1022. 


4-48A-3, Creation of special hospital district; power of counties to 
agree to create special hospital districts. 


A. There may be created special hospital districts within any county of this state for the pur- 
pose of constructing, acquiring, operating and maintaining one or more public hospital facilities 
for the benefit of the inhabitants of the district. 
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4-48A-3.1 SPECIAL HOSPITAL DISTRICTS 4-48A-4 


B. All counties shall have the power to enter into agreements with one or more other counties 
to create special hospital districts composed of all or a portion of each county which is a party. to 
the agreement, but no district so created shall include within its territory any territory already in- 
cluded in another special hospital district. In any case, no county shall include the same territory 
in more than one special hospital district. Such agreement shall provide for generation of funds 
necessary for establishment and operation of a public hospital facility and for a plan of dissolution. 
Plans for the dissolution of the special hospital district must provide for the payment of all district 
debts and liabilities and for the distributing of all remaining assets to the county or counties in 
which the special hospital district lies. 

C. Acounty may enter into an agreement with the board of trustees of an existing special hos- 
pital district to permit all or a portion of the county to become a subdistrict of the special hospital 
district, after certification of a petition and election as required in Sections 4-48A-4 and 4-48A-5 
NMSA 1978. A member of the board of trustees shall be:elected from the new subdistrict in the 
manner provided by law and shall be added to the board of trustees until the next regularly sched- 
uled election, at which time a board member shall be elected as provided in Section 4-48A-6 NMSA 
1978. 


History: 1978 Comp., § 4-48A-3, enacted by Laws 
1978, ch. 29, § 3; 1981, ch. 84, § 2; 1983, ch. 84,$1. _ 


4-48A-3.1. Artesia special hospital district. 


The Artesia special hospital district is hereby created by act of the legislature. The district shall 
consist of all land lying within the Artesia public school district 16 lying within Eddy county. All 
previous acts and proceedings of the Artesia special hospital district created pursuant to Sec- 
tions 4-48A-4 and 4-48A-5 NMSA 1978 heretofore had or taken, or pia anesd had or taken, are 
hereby validated, ratified, approved and confirmed. 


History: Laws 1989, ch. 7, § 1. 


4-48A-3.2. Nor-Lea special hospital district. 


The Nor-Lea special hospital district is hereby created by act of the Teaiclatised The district shall 
consist of all land lying within the Lovington and Tatum school districts lying within Lea county. 
All previous acts and proceedings of the Nor-Lea special hospital district created pursuant to Sec- 
tions 4-48A-4 and 4-48A-5 NMSA 1978 heretofore had or taken, or purportedly aii or taken, are 
hereby validated, ratified, approved and confirmed. 


History: Laws 1989, ch. 7, § 2. 


4-48A-3.3. Jal special hospital district. 


The Jal special hospital district is hereby created by act of the legislature. The district shall 
consist of all land lying within the Jal school district lying within Lea county. All previous acts and 
proceedings of the Jal special hospital district created pursuant to Sections 4-48A-4 and 4-48A-5 
NMSA 1978 heretofore had or taken, or purportedly had or taken, are hereby validated, ratified, 
approved and confirmed. 


History: Laws 1989, ch. 7, § 3. 


4-48A-4, Formation of special hospital district; petition. 


A. If creation of a special hospital district is proposed, there shall be a petition circulated in the 
county for the creation of a special hospital district in the county or in each subdistrict of a special 
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4-48A-5 COUNTIES 4-48A-5 


hospital district composed of all or portions of two or more counties. Petitions for the creation of a 
special hospital district shall designate the name of the proposed district and the territorial area 
within and outside the county to be included within the district and whether the initial board of 
trustees shall be elected at large or from single-member districts. If the petition calls for election 
of'the board from single-member districts; it shall describe the districts, which shall be contiguous, 
compact, as equal in population as practicable and otherwise in compliance with applicable law. 
Each petition shall be signed only by qualified electors of the proposed special hospital hoon 
The name and post office address of each signer shall be indicated on the petition. 

B. In the case of a special hospital district lying wholly within a county, the petition shall con- 
tain signatures in a number equal to or in excess of ten percent of the votes cast for governor in the 
territory of the proposed special hospital district in the last preceding general election at which a 
governor of the state was elected. In the case of a special hospital district composed of all or a por- 
tion of two or more counties, the petition for each subdistrict shall contain signatures in a number 
equal-to or greater than ten percentof the votes cast for governor in the territory of the subdistrict 
in the last preceding general election at which a governor of the state was elected. For the purpose 
of determining the vote cast for governor in the territory of the proposed special hospital district or 
subdistrict, any portion of a precinct within the proposed district or subdistrict shall be construed 
as if the entire precinct were wholly within the territory of the proposed special hospital district. 

C. The petition calling for the creation of the special hospital district shall be filed with the 
county clerk of the county in which the district or subdistrict is proposed. The county clerk shall 
verify that the petition complies with all the requirements of the Special Hospital District Act. 
Upon such verification, the county clerk shall certify that fact, along with the petition, to the board 
of county commissioners. In the case of a special hospital district composed of all or portions of 
two or more counties, the board of county commissioners shall notify the boards of county com- 
missioners of the other county or counties which are party to the agreement that a petition for the 
subdistrict within that county complying with all the requirements of the Special Hospital District 
Act has been certified and filed. 


History: 1978 Comp., § 4-48A-4, enacted by Laws 
1978, ch. 29, § 4; 1981, ch. 84, § 3; 1990, ch. 12, § 1. 


4- 48A-5. ieara nannies of special hospital district; election. 


A, Tipo receipt of the edi clerk's certification and the petition and, in the case of a special 
hospital district composed of all or portions of two or more counties, the notification provided for.in 
Section 4-48A-4 NMSA 1978, the board of county commissioners shall issue a proclamation calling 
for an election to be held not less than sixty nor more than one hundred twenty days from the'date 
of receipt of the county clerk's certification and the petition. The election shall be for the purpose 
of determining whether such hospital district shall be created and for the selection of members of 
the board of trustees. 

B. Persons desiring to be a candidate in an election for a position on the board of trustees shall 
file a declaration of candidacy for one of the positions on the board of trustees with the county 
elerk not later than 5:00 p.m. on the thirtieth day after the issuance of the proclamation by the 
board of county commissioners. The declaration of candidacy shall be an affidavit as to the qualifi- 
cations required by law of the declarant for such office. The declaration of candidacy shall be on a 
form prescribed and furnished by the county clerk. 

C. Only qualified electors who reside in the territory of the proposed special orartie! peptic 
shall vote in such election, and in the case of a special hospital district composed of all or portions 
of more than one county, only qualified electors who reside in the subdistricts shall. vote in such 
election. In the case of a proposed district wholly within a county and divided into single-member 
districts, only qualified electors who reside in the territory of the single-member district shall vote 
on the candidates for trustee from that single-member district. 

D. The proclamation of the election shall be published by the county bee once for, te week 
for four consecutive weeks in a newspaper of general circulation in the territory of the proposed 
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4-48A-5.1 SPECIAL HOSPITAL DISTRICTS 4-48A-6 


special hospital district or subdistrict, the last of such notice being published not more than one 
week from the date of the election. ; 

E. The election shall be conducted, counted and canvassed in substantially the same manner 
as general elections are conducted; counted and canvassed in that county. 

F. In the event a majority of the qualified electors of the proposed special hospital district vot- 
ing in the election votes in favor of creating the special hospital district, or in the event a majority 
of the qualified electors who reside in each subdistrict of a special hospital district composed of 
all or a portion of two or more counties voting in the election votes in favor of creating a special 
hospital district, and upon certification of that fact by the county canvassing board or boards, the 
board of county commissioners of each county’shall by resolution declare the district to be created 
and that each of those candidates for a position on the board of trustees who received the vote of a 
majority of the qualified electors voting on such positions shall be certified as elected. 

G:. In the event a majority of the qualified electors of a county voting on the question rejects the 
creation of the special hospital district, such question shall not again. be submitted in the county 
for a period of two years. In the case of a special hospital district composed of all ora portion of two 
or more counties, if a majority of the qualified electors of any subdistrict voting on the question 
rejects the creation of the special hospital district, such question shall not again be submitted in 
the subdistrict or any part thereof for a period of two years. 

H. The expenses of calling and conducting the election shall be borne by each county in which 
an election is held; provided, if the election results in the creation of a special hospital district, 
such special hospital district shall reimburse each county for all expenditures made in the course 
of calling and conducting the election. 


History: 1978 Comp., § 4-48A-5, enacted by Laws authority. State ex rel. Angel Fire Home & Land Owners 
1978, ch. 29, § 5; 1981, ch. 84, § 4; 1990, ch. 12, § 2. Ass'n, Inc. v. South Cent. Colfax Cnty. Special Hosp. Dist., 
1990-NMCA-072, 110 N.M. 496, 797 P.2d 285, cert. denied, 

ANNOTATIONS | 110 N.M. 330, 795 P.2d 1022. 


Constitutionality. — The Special Hospital District 
Act does not unconstitutionally delegate legislative 


4-48A-5.1. Voting 1 in certain special hospital districts after formation. 


The board of trustees of a special hospital district included wholly aeehith a county may deter- 
mine, from time to time, whether trustees shall be elected at large or from single-member districts 
and, if the latter, shall determine, based upon the 1990 or a subsequent federal decennial census, 
the boundaries of such single-member districts, which shall be contiguous, compact, as equal in 
population as is practicable and otherwise in compliance with applicable law. The board shall re- | 
determine the boundaries once following every federal decennial census, beginning with the 1990 
census, in accordance with the same criteria. The board may change from at large elections to 
single-member districts or from single-member districts to at large elections and shall determine 
the procedure for transition from at large to single-member districts or vice versa. 


History: 1978 Comp., § 4-48A-5.1, enacted by Laws 
1990, ch. 12, § 3. 


4-48A-6. Board of trustees; terms; vacancies; removal. 


A. Subject to the requirements of Section 4-48A-3 NMSA 1978, the board of trustees of a spe- 
cial hospital district shall consist of the greater of five members or a number of members equal 
to the number of counties which agree to form a special hospital district. In the case of a special 
hospital district: 

(1) included wholly within a county, the members shall be elected at large or from single- 
member districts as provided in the Special Hospital District Act; or 

(2) ‘that includes all’or a portion of two or more counties, one member of the board shall 
be elected from each subdistrict by the qualified electors who reside in that subdistrict and the 


1033 


© 2022 State of New. Mexico. New Mexico Compilation Commission. All rights reserved. 


4-48A-7 COUNTIES 4-48A-8 
remainder shall be elected at large by the qualified electors who reside in the special pres 
district. 

B. Members shall be elected as follows: 

(1) for the purposes of the first election of a board of trustees, the board of retin gp commis- 
sioners shall designate in its proclamation five positions to be filled so that: 
(a) two members shall be elected for an initial term of two years; and 
(b). three members shall be elected for an initial term of four che Thereafter, all 
members shall be elected for four-year terms; and 
(2). for the purposes of staggering the terms of any nonstaggered terms of a board of trust- 
ees elected under the provisions of the Special Hospital District Act, the board of county commis- 
sioners may call an election to provide for five positions to be filled so that: 
(a) two members shall be elected for an initial term of two years; and 
(b) three members shall be elected for an initial term of four years. Thereafter all 
members shall be elected for four-year terms. 

C. Vacancies on the board of trustees created by a member elected from a subdistrict or a 
single-member district shall be filled by the board of county commissioners of the county in which 
the subdistrict: or single-member district is located, and vacancies created by a member elected at 
large shall be filled by the remaining members of the board of trustees for the remainder of the 
unexpired term of the member creating the vacancy. 

D. Members of the board of trustees shall be ckencat all or ery ae office only as provided 
in Sections 10-4-1 through 10-4-29 NMSA 1978 or as*provided in Section 4-48A-7 NMSA 1978. 


History: 1978 Comp., § 4-48A-6, enacted by Laws 
1978, ch, 29, § 6; 1979, ch. 134, § 2; 1981, ch. 84, § 5; 
1989, ch. 155, § 1; 1990, ch. 12, § 4; 1993, ch. 23, § 1; 
2019, ch, 212, § 189. 

Temporary provisions, — Laws 2019, ch, 212, § 277 
provided that polling places for the 2019 regular local 
election shall be the same polling places that were used 
in the 2018 general election, unless the board of county 
commissioners amends the 2017 polling place resolution 
no later than July 1, 2019. 

The 2019 amendment, effective April 3, 2019, revised 
the length of terms for certain members of the board of 
trustees; in Subsection B, Subparagraph B(1)(b); deleted 


B(1)(c), and in the undesignated sentence after former 
Subparagraph B(1)(c), after "elected for", deleted. "five- 
year" and added "four-year", in Subparagraph B(2)(b), 
deleted "two" and added "three", deleted former Subpara- 
graph B(2)(c), and in the undesignated sentence after 
former Subparagraph B(2)(c), after "elected for", deleted 
"five-year" and added "four-year"; and in Subsection D, af- 
ter "Section", deleted "4-8A-7" and added "4-48A-7", 

The 1993 amendment, effective March 15, 1993, sub- 
stituted "call an election to provide for five positions to be 
filled so" for "designate in its proclamation an election to 
be held no later than January 1, 1990 and" in the intro- 
ductory language of Paragraph (2) of Subsection B. 


"two" and added "three", deleted former Subparagraph 


4-48A-7. Board of trustees; qualifications; automatic removal. 


Each member of the board of trustees shall be a qualified elector, and each member of the board 
of trustees elected from a subdistrict or a single-member district shall be a resident of the subdis- 
trict or the single-member district of the special hospital district. The office of any member of the 
board of trustees who does not continue to reside in the special hospital district, and in the case of 
a member who is elected from a subdistrict or a single-member district, who does not continue to 
reside in the subdistrict or the single-member district, is automatically declared vacant. 


History: 1978 Comp., § 4-48A-7, enacted by Laws 
1978, ch. 29, § 7; 1981, ch. 84, § 6; 1990, ch. 12, § 5, 


4-48A-8. Board of trustees; organization; bond. 


A. . The board of trustees shall elect from its membership a chairman and secretary-treasurer. 

B. Each member of the board of trustees shall receive no compensation for the performance of 
his duties, but shall be paid per diem and mileage for attendance at meetings of the board as pro- 
vided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 

C. Each member of the board of trustees shall furnish a corporate surety bond in the penal 
sum of ten thousand dollars ($10,000) for the faithful performance of his duties and the accounting 
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for all funds which shall come into his possession. Such bond shall run to the benefit of the special 
hospital district. 

D. All authorizations for the payment or eepeendicure of money in the possession of ite special 
hospital district shall be signed by the chairman and the secretary-treasurer. 


History: 1978 Comp., § 4-48A-8, enacted by Laws 
1978, ch, 29, § 8. 


4 


4-48A-9. Board of trustees; powers. 


The board of trustees may: 

A. acquire, construct, operate or maintain one or more hospital facilities in the special hospital 
district for the purposes for which the special hospital district was created; 

B. receive and expend all funds accruing to the special hospital district pursuant to any provi- 
sion of the Special Hospital District Act through the sale of bonds or the levy of taxes, paid from 
any source on account of patients accommodated at the hospital, from any gift or bequest or from 
any federal, state or private grant; 

~C. enter into contracts, including contracts with the federal government and the departments 
and agencies thereof or the state government and the departments, institutions and agencies 
thereof, for the treatment of or the hospitalization of patients under the jurisdiction of such enti- 
ties; 

D. adopt and use a seal to authenticate its official transactions; 

E. sue and be sued; 

F. adopt rules and regulations for the governing of the special hospital district; 

G. employ and fix the compensation of an executive director of the special HSE dis- 
trict and such other staff and clerical personnel it déems necessary; 

H. employ a hospital administrator for hospital facilities under its control and approve 
or disapprove the recommendations of such administrator pertaining to SEE and 
employment benefits for hospital employees; 

I. fix the mileage reimbursement rate for travel on official business in a privately 
owned vehicle by employees of hospital facilities under its control, provided that the rate 
shall not exceed the tnvernal revenue service standard mileage rate for use ofa vehicle for 
business; 
~ J. exercise all powers necessary and requisite for the accomplishment of the purposes 
for which the special hospital district is created; 

K. issue bonds in the manner provided by law for the issuance of special hospital dis- 
trict revenue bonds for the construction, purchase, renovation, remodeling, equipping or 
re-equipping of hospital facilities under its control and purchasing the necessary land 
therefor; 

L. charge for hospital services rendered; 

M. lease a hospital to any person, corporation or association for the operation and 
maintenance of the hospital upon such terms and conditions as the board of trustees may 
determine, provided that the lease may be terminated by the board of trustees without 
cause upon one hundred eighty days' notice after the first three years of the lease; 

N. enter into an agreement with another county or counties, another county or coun- 
ties and another political subdivision or any other person, corporation or association that 
provides that the parties to the agreement shall join together for the purpose of making 
some or all purchases necessary for the operation of hospitals‘owned or operated by the 
parties; and to designate one of the parties as the central purchasing office, as defined in 
the Procurement Code [13-1-28 through 13-1-199 NMSA 1978], for the others, to make pur- 
chases for the parties to the agreement as they shall deem necessary and to comply with 
the provisions of the Procurement Code; 

O. expend public money to recruit health care personnel to serve the sick of the special hospi- 
tal district; and 
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4-48A-12 


P. enter into an agreement with a state or federal agency, county, municipality, other political 
subdivision or person for the formation of a legal entity to jointly own or operate a common health 
care service, subject to the provisions of or exemptions from the Procurement Code. 


History: 1978 Comp., § 4-48A-9, enacted by Laws 
1978, ch. 29, § 9; 1981, ch. 84, § 7; 2001, ch. 291, § 5; 
2008, ch. 21, § 1; 2005, ch. 92, § 1. 

The 2005 amendment, effective June 17, 2005, al- 
lowed the board of trustees of a special hospital district 
to enter into an agreement to own or operate a common 


The 2003 amendment, effective July 1, 2003, inserted 
present Subsection I and redesignated the subsequent 
subsections accordingly. 

The 2001 amendment, effective June 15, 2001, added 
the proviso in Subsection L and substituted "Procurement 


Code" for "Public Purchases Act" twice in Subsection M. 
health care service. : ‘ 


4-48A-10. Board of trustees; duties. 


The board of trustees shall: 

A. be the governing authority of the special hospital district; 

B. comply with the provisions of law for local governments pertaining to the preparation and ap- 
proval of budgets by the local government division of the department of finance and administration; 

C. comply with the provisions of law pertaining to the audit of local governments by the state 
auditor; and 

D. adopt rules and regulations for the management and operation of hospital facilities of the 
special hospital district. 


History: 1978 Comp., § 4-48A-10, enacted by Laws 
1978, ch. 29, § 10. 


4-48A-11. Board of trustees; acquisition of existing hospital facilities; 
agreements. 


A. The board of trustees may acquire by purchase, lease-purchase or lease for the use of the 
special hospital district, any existing hospital facility (including buildings, property, furniture and 
equipment). 

-B. The governing body of a political. subdivision. situated mathin the territorial boundaries of 
a special hospital district and owning a hospital facility already constructed and situated within 
such territorial boundaries of a special hospital district may, with the approval of the state board 
of finance, enter into agreement with the board of trustees of the special hospital district for the 
sale, operation or maintenance of such hospital facility by the special hospital district. 


History: 1978 Comp., § 4-48A-11, enacted by Laws 
1978, ch. 29, § 11. 


4-48A-12. Board of trustees; issue of bonds. 


A. Upon approval of a majority of the qualified electors voting upon the question, the board 
of trustees may issue general obligation bonds of the special hospital district for the purposes of: 
(1) constructing, acquiring or purchasing a hospital facility for the special hospital district; 
(2) equipping, furnishing, remodeling or renovating a hospital facility owned or operated 
by the special hospital district; 
(3) purchasing or acquiring real property deemed necessary to the construction, operation 
or maintenance of a hospital facility owned or operated by the special hospital district; or 
(4) refunding outstanding general obligation bonded indebtedness. 4“ 

B. No general obligation bonds of the special hospital district shall be issued which creates a 
total bonded indebtedness of the special hospital district in excess of three percent of the assessed 
valuation of the taxable property within the special hospital district as shown by the most recent 
general assessment. The debt limitation specified in this section shall be in excess of other existing 
debt limitations provided by law. 
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C. The board of trustees shall comply with the requirements and procedures set forth in Sec- 
tion 6-15-1 NMSA 1978 with respect to the proposed issuance of general obligation bonds. The 
local government division of the department of finance and administration shall apply the proce- 
dures set forth in Section 6-15-2 NMSA 1978 to the proposed issuance of general obligation bonds 
by the special hospital district. 


History: 1978 Comp., § 4-48A-12, enacted by Laws 
1978, ch. 29, § 12. 


4-48A-13. Bonds; form; interest; maturities. 


A. General obligation bonds issued by a special: hospital district shall mature not more than 
twenty years from their.date and be numbered from one upwards consecutively. Interest on all 
such bonds shall be payable either annually or semiannually,:as provided by resolution of the 
board of trustees; provided, that the first installment of interest coming due may be for any period 
of time which shall not exceed one year from the date of the bonds. 

B. The resolution authorizing the bonds may provide for the creation of a sinking fund to se- 
cure payment of principal and interest on the bonds and may provide for mandatory annual pay- 
ments to be made to the sinking fund from the taxes levied and collected le: poviare to Section 14 
[4-48A-14 NMSA 1978] of the Special Hospital District Act. 

C. The board of trustees shall designate the maximum coupon rate of interest the general 
obligation bonds shall bear, which shall not be in excess: of the maximum coupon rate which is 
permitted by the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978] as hereafter amended, 
and shall designate the maximum net effective interest rate which shall not exceed the maximum 
permitted by the Public Securities Act as hereafter amended. 

D. The procedure which shall be followed by the board of trustees for the sale of general obli- 
gation bonds shall be the:same as that set forth in Section 6-15-5 NMSA 1978 for other political 
subdivisions. . 


History: 1978 Comp., § 4-48A-13, enacted by Laws 
1978, ch. 29, § 13. 


4-48A-14, Imposition of tax for payment of bonds. 


A. The officials now or hereafter charged by law with the duty of levying ad valorem taxes for 
the payment of bonds and interest shall, in the manner provided by law, make an annual levy 
sufficient to meet the annual or semiannual payments of principal and interest on the maturing 
general obligation bonds or the refunding bonds or the mandatory sinking fund payments, if such 
fund is created by the board of trustees. 

B. The provisions of Subsection A of this section shall not be construed as to: prevent the spe- 
cial hospital district from applying any other funds that it may have or investment income actu- 
ally received from sinking fund investments and available for that purpose to the payment of the 
interest on or the principal of, or any prior redemption premium in connection with, such bonds 
as the same become due; and upon such payments, the levy or levies provided in this section may 
thereupon to that extent be diminished. , 


History: 1978 Comp., § 4-48A-14, enacted by Laws 
1978, ch. 29, § 14. 


4-48A-15. Refunding bonds. 


A. The board of trustees may issue bonds in such form as the board of trustees may determine 
for the purpose of refunding any of the general obligation bonded indebtedness of the special hos- 
pital district which has or may hereafter become due and payable, or which has or may hereafter 
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become payable at the option of the special hospital district or by consent of thé Japon or by 
any lawful means. 

B. The procedures set forth in Sections 6-15- 12 through 6-15-22 NMSA 1978 shall govern the 
board of trustees with respect to the issuance, sale and payment of principal and interest on re- 
funding bonds of the special hospital district. 


History: 1978 Comp., § 4-48A-15, enacted by Laws 
1978, ch. 29, § 15; 1983, ch. 265, § 16. 


4-48A-16. Special tax imposed for special hospital district. 


A. In each special hospital district, the board of trustees:may adopt a resolution calling for an 
election for the purpose of authorizing the imposition of an ad valorem tax on all taxable property 
within the special hospital district:'The election shall be held pursuant to the Local Election Act 
[Chapter 1, Article 22 NMSA 1978]. The revenue from such tax'shall be used to pay for current 
operations and maintenance of hospitals, including hospital facilities owned and operated by the 
special hospital district or hospitals operated and maintained by the special hospital district pur- 
suant to.an agreement with a political subdivision as provided in Subsection B of Section 4- 48A-11 
NMSA 1978, and to pay the operational costs of the special hospital district. 

B. In the case of a special hospital district located wholly within one county, if authorized Byles a 
majority of the qualified electors of the special hospital district voting on the question, the board of 
county commissioners of the county in which the special hospital district is located shall levy: such 
tax at the same time and in the same manner as levies for ad valorem taxes for school districts'are 
made and in the amount certified by the board of trustees as necessary to’meet its approved an- 
nual budget, but in no event shall the tax levied exceed the rate limitation approved by the voters 
or the rate limitations provided in Subsection D of this section. 

C. In the case of a special hospital district that is composed of'all or a portion of two or more 

counties, if a majority of the qualified electors in the special hospital district of each county vot- 
ing on the question authorizes a tax levy, the boards of county commissioners of the counties that 
agreed to form the special hospital district shall levy such tax in the manner provided in Subsec- 
tion B of this section. 
- D. The tax authorized in this section shall not exceed four dollars twenty-five cents ($4.25), or 
any lower maximum amount required by. operation of the rate limitation provisions of Section. 7- 
37-7.1 NMSA 1978 upon any tax imposed under this section, on each one thousand dollars ($1,000) 
of net taxable value as that term is defined in the Property Tax Code [Articles 35 through 38 of 
Chapter 7 NMSA 1978], of all taxable property of the county within the hospital district for a pe- 
riod of time greater than four years. An election upon the question of pees eters the td may be 
called by the board of trustees pursuant'to the Local Election Act. 


History: 1978 Comp., § 4-48A-16, enacted by Laws changes; in Subsection A, added’ "The election shall: be 


1978, ch. 29, § 16; 1981, ch. 84, § 8; 1986, ch. 32, § 3; held pursuant to the Local Election Act", and after "shall 
1987, ch. 273, § 2; 2018, ch. 79, § 70. . be used", added "to pay"; in Subsection G, after "qualified 

The 2018 amendment, effective July 1, 2018, provided electors". added "in the special hospital district", after 
that elections called for the purpose of authorizing’ the ': "each", deleted "subdistrict" and added "county"; and in 
imposition of an ad valorem tax on all taxable property Subsection D, after "called by the board of trustees", de- 
within a special hospital district shall be held pursuant leted ' ‘immediately prior to the expiration of the period of 
to the Local Election Act and that elections on the ques- assessment previously approved by the qualified electors" 
tion of continuing a tax levy may be called pursuant to the and added "pursuant to the Local Election Act", 


provisions of the Local Election Act, and made technical ah! 


4-48A-17. Election procedures. 


All elections of the special hospital district, unless otherwise provided in the Special Hospital 
District Act, shall be called, conducted and canvassed pursuant to'the bel oe pe Act [Chap- 
ter 1, Article 22 NMSA 1978]. 
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History: 1978 Comp., § 4-48A-17, enacted by Laws Election Act; deleted Subsection A, which provided for 
1978, ch. 29, § 17; 1981, ch. 84, § 9; 2018, ch. 79, § 71. notice of an election held pursuant to the Special Hos- 

Cross references. — For manner of conducting school pital District Act; deleted subsection designation "B." 
district elections, see 1-22-1 NMSA 1978 et seq. and Subsection C, which related to the costs of elections 

The 2018 amendment, effective July 1, 2018, removed conducted by the special hospital district, and in ee 
certain election procedures for elections held pursuant ._ _Subsection B, after "conducted and canvassed", deleted "i 
to the Special Hospital District Act and provided that substantially the same manner as school district blsetions 
all elections of the special hospital district, unless other- are called, conducted and canvassed. The board of trust- 
wise provided in the Special Hospital District Act shall ees shall be the canvassing board for such elections" and 
be called, conducted, and canvassed pursuant o the Local added "pursuant to the Local Election Act", 


4-48A-18. Dissolution of the special hospital district. 


A special hospital district shall be dissolved in the following manner: 

A. there shall be submitted a petition for dissolution to the board of county commissioners 
signed by at least ten percent of the qualified electors residing within the district or, in the case of 
a special hospital district composed of all or portions of two or more counties, at least ten percent 
of the qualified electors residing in any subdistrict of the special hospital district. Upon receipt of 
a proper petition, the board of county commissioners shall call a special election for the purpose of 
referring to the qualified electors residing in the district or subdistrict the question of dissolution; 

B. if the board of county commissioners finds that a majority of the qualified electors voting on 
the issue at the special election have authorized the dissolution, the board of trustees shall pro- 
ceed with the approved plan. Upon completion of the plan, the board of trustees shall submit a full 
report to the board of eounty commissioners of each county in which the special hospital district 
is located; and 

C. upon receipt of the final report of the board of trustees, the board or boards of county com- 
missioners shall examine the report to determine whether or not any outstanding obligations still 
exist and whether the terms of the approved plan have been accomplished. If, upon determina- 
tion by the board or boards of county commissioners, no obligations are yet outstanding and the 
provisions of the plan have been fulfilled, they shall formally declare the special hospital district 
dissolved. 


History: 1978 Comp., § 4-48A-18, enacted by Laws 
1978, ch. 29, § 18; 1981, ch. 84, § 10. 


4-48A-19. Reserved. 


4-48A-20. Hospital revenue bonds; authority to issue; pledge of 
revenues. 


A. A special hospital district,may issue revenue bonds pursuant to the Special Hospital Dis- 
trict Act for the purposes of: 

(1) constructing, acquiring or purchasing a hospital facility for the special hospital district; 

(2)., equipping, furnishing, remodeling or renovating a hospital facility owned or operated 
by the special hospital district; or 

(3) . purchasing or acquiring real property deemed necessary to the construction, operation 
or maintenance of a hospital facility owned or operated by the special hospital district. 

B. The special hospital district may pledge irrevocably all or a portion of the revenues derived 
from the ownership and operation of a hospital facility and revenues derived from the leasing of or 
other contractual arrangement for the operation of a hospital facility for the payment of REDSIPS! 
of and interest on such revenue bonds... 

C.. For the purpose of the Special Hospital District Act, ' 'equipping" or "re-equipping" means 
the purchase or lease of property of a character subject to the allowance for depreciation, under the 
Internal Revenue Code of 1954 § 167 and regulations promulgated thereunder, as amended. 
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History: 1978 Comp., § 4-48A-20, enacted by Laws - Cross references. — For the provision concerning de- 
1981, ch. 84, § 11. preciation in the Internal Revenue Code, see 26 U.S.C.S. 
§ 167. 


4-48A-21. Use of proceeds of bond issue. 


It is unlawful to divert, use or expend any money received from the issuance of bonds for any 
purpose other than the purpose for which the bonds were issued; provided, however, that bond 
proceeds may be used for reserves and to pay the costs of issuance. 


History: 1978 Comp., § 4-48A-21, enacted by Laws 
1981, ch. 84, § 12. 


4-48A-22. Revenue bonds; terms. 


Special hospital district revenue bonds: 

A. shall bear interest payable annually or semiannually and may or may not be evidenced by 
coupons; provided, the first interest payment date may be for interest accruing for any period not 
exceeding one year; 

B. may be subject to a prior redemption at the option of the special hospital district at such 
time or times, and upon such terms and conditions, with or without the payment of such premium 
or premiums, as may be provided by resolution; 

C. may mature at any time or times not exceeding Ee years after the date of issuance; 

D. may be serial in form and maturity or may consist.of one bond payable at one time or in 
installments or may be in any other form as may be provided in the resolution authorizing the 
bonds; 

E. shall be sold for cash at, above or below par and at a price which. results.in.a net effective 
interest rate which does not exceed the maximum permitted by the Public Securities Act [6-14-1 
through 6-14-3 NMSA 1978]; and 

F. may be sold at public or private sale. 


History: 1978 Comp., § 4-48A-22, enacted by Laws 
1981, ch. 84, § 13; 1988, ch, 265, § 17. 


4-48A-23. Resolution authorizing revenue bonds. 


At a regular or special meeting called for the purpose of issuing revenue bonds as authorized 
pursuant to the Special Hospital District’Act, the board of trustees may adopt a resolution that; . 

A. declares the necessity for issuing revenue bonds; 

B. authorizes the issuance of revenue bonds by an affirmative vote of a majority of all the 
members of the board of trustees of the special hospital district; or 

C. designates the source of the pledge [pledged] revenues. 


History: 1978 Comp., § 4-48A-23, enacted by Laws Bracketed material. — The bracketed material was 
1981, ch. 84, § 14. inserted by the compiler and is not part of the law. . 


4-48A-24. Revenue bonds not general obligations of special hospital 
district. 


Revenue bonds issued by a special hospital district under the authority of the Special Hospital 
District Act shall not be construed or held to be general obligations of such special hospital district 
or the counties in which the special hospital district is located and shall be collectible only out of 
all or a portion of the revenues derived from the ownership and operation of a hospital facility and 
the revenues derived from the leasing of or other contractual arrangement for the operation of a 
hospital facility which revenue is so pledged, and each of the bonds of any issue or revenue bonds 
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so issued shall recite on its face that it is payable and collectible solely from the pledged revenues 
hereinbefore mentioned and that the holders hereof may not look'to any general or other fund for 
the payment of principal or interest of such obligations. 


History: 1978 Comp., § 4-48A-24, enacted by Laws 
1981, ch. 84, § 15. 


4-48A-25. Revenue bonds; security. 


A, The principal of and interest on any revenue bonds issued under the authority of the Special 
Hospital District Act shall be secured by a pledge of the revenues out of which such bonds shall be 
made payable, and may be secured by a mortgage covering all or any Pant of the hospital facility 
from which the revenues so pledged may.be derived. | 

B. . The resolution and proceedings under which such revenue Daria are authorized to be is- 
sued or any such mortgage may contain, any agreement and provisions customarily contained in 
instruments securing bonds, including; without limiting the generality of the foregoing, provisions 
respecting the designation and collection of revenues from a hospital facility covered by such pro- 
ceedings or mortgage, the maintenance and insurance of such hospital facility, the creation and 
maintenance of special funds derived from the revenues relating to such hospital facility and the 
rights and. remedies available in the event of default to the bondholders or to the trustee under a 
mortgage, all as the board of trustees of the special hospital district shall deem advisable and.as 
shall not be in. conflict with the provisions of the Special Hospital District Act. 


History: 1978 Comp., § 4-48A-25, enacted by, Laws 
1981, ch, 84, § 16. 


4-48A-26. Revenue bonds; exemption from taxation. 


The reyenue bonds issued under authority of the Special; Hospital District Act and the income 
from said bonds, ‘all mortgages or other security instruments executed as security for such bonds, 
shall be.exempt from all taxation by the. state or any subdivision thereof. 


. BB} 


History: 1978 Comp.,§ 4-48A-26, phactad by Laws 
1981, ch. 84, § 17. 
4-48A-27. Election not required. 


The Special Hospital District Act shall not be construed.to require;an election by the voters of a 
special hospital district prior to the issuance of revenue bonds hereunder by the special hospital 
district. 


History:,1978 Comp., § 4-48A-27, enacted by Laws 
1981, ch. 84, § 18. . 


4-48A-28. No notice or publication required. 


No notice, consent or approval by. any governmental body, commission,.board or public officer 
shall be required as a prerequisite to the sale or issuance of any revenue bonds or the making of a 
mortgage under the authority of the Special Hospital District Act, except as provided.herein. 


History: 1978 Comp., § 4-48A-28, enacted by Laws 
1981, ch. 84, § 19. 
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4-48A-29. Agreements with the New Mexico hospital equipment loan 
council; authority; security; restrictions and A and 
other details. 


A. Aspecial hospital district may enter into a lease, loan or other financing agreement, with a 
term not exceeding thirty years from the date of execution, with the New Mexico hospital equip- 
ment loan council created under the Hospital Equipment Loan Act [Chapter 58, Article 23 NMSA 
1978] to acquire funds for the construction, purchase, renovation, remodeling, equipping, reequip- 
ping or refinancing of hospital facilities under its control, for the purchase of the land necessary 
therefor and for refunding revenue bonds previously issued for any of the foregoing bea G3 or for 
any combination thereof. 

B. The special hospital district entering into agreement with the New Mexico hospital equip- 
ment loan council may pledge irrevocably all or a portion of the revenues derived from the opera- 
tion of a hospital facility and revenues derived from the leasing of or other contractual arrange- 
ment for the operation of a hospital facility for the payment of rentals, principal and interest and 
any other amount or obligation required under the lease, loan or other financing agreement with 
the New Mexico hospital equipment loan council. 

C. Ata regular or special meeting called for the purpose’ of approving the execution and de- 
livery of a lease, loan or other financing agreement with the New Mexico hospital equipment 
loan council as authorized in this section, the board of trustees may adopt a resolution declaring 
the necessity for entering into the lease, loan or other financing agreement with the New Mexico 
hospital equipment loan council; authorizing the entering into of the lease, loan or other financ- 
ing agreement with the New Mexico hospital equipment loan council; and designating the source 
of the pledged revenues for the payment or repayment of rentals, principal and interest and any 
other amounts and obligations required under the lease, loan or other financing agreement with 
the New Mexico hospital equipment loan council. 

D. The rentals, principal and interest and any, other amounts and obligations owed under a 
lease, loan or other financing agreement with the New Mexico hospital equipment loan council 
shall be payable solely out of all or a portion of the revenues derived from the ownership and op- 
eration of a hospital facility and revenues derived from the leasing of or other contractual arrange- 
ment for the operation: of a hospital facility for which the lease, loan or other financing agreement 
with the New Mexico hospital equipment loan council is entered into. The amount and obligations 
under a lease, loan or other financing agreement with the New Mexico hospital equipment loan 
council entered into under the authority of the Special Hospital District Act shall never consti- 
tute an indebtedness of the special hospital district or the county or counties in which the special 
hospital district is located within the meaning of any state constitutional provision or statutory 
limitation and shall never constitute or give rise to a pecuniary liability of the special hospital 
district or the county or counties in which the special “aibeieg district is located or charge against 
its general credit or taxing power. 

E. The rentals, principal and interest and any btiier amounts “Na obligations owed under a 
lease, loan or other financing agreement with the New Mexico hospital equipment loan council 
shall be secured by the pledge of the revenues out of which such rentals, principal and interest and 
any other amounts and obligations shall be payable and may be secured by a mortgage covering 
all or any part of a hospital facility from which the revenues so pledged may be derived. 

F. The resolution or proceedings under which the lease, loan or other financing agreement 
are authorized to be entered into or any mortgage relating thereto may contain any agreement 
and provisions customarily contained in instruments securing leases, loans or other financing ar- 
rangements including, without limiting the generality of the foregoing, provisions respecting the 
designation and collection of the revenues from'a hospital facility covered by such proceedings or 
mortgage, the maintenance and insurance of such hospital facility, the creation and maintenance 
of special funds derived from the revenues relating to such hospital facility and the rights and 
remedies available in event of default to the New Mexico hospital equipment loan council under a 
mortgage, all as the board of trustees shall deem advisable and as shall not conflict with the provi- 
sions of the Special Hospital District Act. 
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G. No notice, consent or approval by any governmental body, commission or public officer shall 
be required as a prerequisite to the entering into of a lease, loan or other financing agreement with 
the New Mexico hospital equipment loan council or the making of a mortgage under the authority 
of the Special Hospital District Act, except as provided in this section. 


History: 1978 Comp., § 4-48A-29, enacted by Laws its control, and may purchase the land necessary therefor 
1987, ch. 49, § 10; 1992, ch. 41, § 2. or for any combination of the foregoing purposes", substi- 

The 1992 amendment, effective May 20, 1992, substi- tuted "in this section" for "herein" in Subsections C and 
tuted all of the present language of Subsection A following G, and substituted "resolution or proceedings" for "resolu- 
"equipping" for "or reequipping of hospital facilities under tion, ordinance and proceedings" in Subsection F, 


4-48A-30. Refunding revenue bonds. 


The board of trustees of a special hospital district may issue refunding bonds for the purpose 
of refunding any of the revenue bonds of the special hospital district. The board of trustees shall 
adopt a resolution stating the facts making the issuance of the refunding bonds necessary or ad- 
visable, the determination of the necessity or advisability by the board of trustees and the amount 
of refunding bonds that the board of trustees concludes as necessary and advisable to issue. The 
resolution shall establish the form of the bonds; the rate or rates of interest of the bonds, provided 
the net effective interest rate of the bonds shall not exceed the maximum net effective interest 
rate permitted by the Public Securities Act [6-14-1 through 6-14-83 NMSA 1978]; the date of the 
refunding bonds; the denominations of the refunding bonds; the maturity dates, the last of which 
shall not be more than thirty years from the date of the refunding bonds; and the place or places of 
payment of both principal and interest either within or outside of the state. Refunding bonds when 
issued, except for bonds issued in book entry or similar form without the delivery of physical secu- 
rities, shall be negotiable in form, bear the signature or the facsimile signature of the chairman of 
the board, bear the seal of the district and be attested by the secretary of the board. All refunding 
bonds may be exchanged dollar for dollar for the bonds to be refunded or they may be sold at a 
public or private sale as directed by the board of trustees. The proceeds of the sale shall be applied 
only to the purpose for which the refunding bonds were issued, including but not limited to estab- 
lishment and funding of an escrow with a bank or trust company from which the refunded bonds 
may be paid and the payment of any expenses incidental thereto. : 


History: 1978 Comp., § 4-48A-30, enacted by Law 


1992, ch. 41, § 3. 
ARTICLE 48B 
® e 
Hospital Funding 

Sec. , Sec, 
4-48B-1. Short title. 4-48B-13. County hospital; power to lease; expenditure 
4-48B-2. Purpose of act, of proceeds from tax levy. 
4-48B-3. Definitions. 4-48B-14, Payment of charges; persons committed by dis- 
4-48B-4. Annual report. — trict court. 
4-48B-5, Power of counties. 4-48B-15. Election on special levy. 
4-48B-6, Election on bond question; petition; notice; limi-, 4-48B-16. Validation of earlier elections. 

tation on holding; election without peti- 4-48B-17, Governing boards of county hospitals autho- 

tion. rized to establish retirement plans and 
4-48B-7. Power to lease hospitals, programs for employees of county hospi- 
4-48B-8. Sick and indigent persons; agreements for care tals. 

with state and county agencies. 4-48B-18. Hospital revenue bonds; authority to issue; 
4-48B-9. Joint construction and operation of hospitals by pledge of revenues. 

counties; municipal participation; indebt- 4-48B-19. Use of proceeds of bond issue. 

edness authorized. 4-48B-20. Revenue bonds; terms. 
4-48B-10. Hospital governing boards for county hospi- 4-48B-21, Ordinance authorizing revenue bonds. 

tals; members; appointment; terms; pow- 4-48B-22. Hospital revenue bonds not general county ob- 

ers; bonds. ligations. 
4-48B-11. Federalaid.  , 4-48B-23.. Revenue bonds; security; restrictions and limi- 
4-48B-12. Tax levies authorized. tations, 
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Sec. Sec, 

4-48B-24, Revenue bonds; exemption from taxation... 4-48B- 28. Agreements with the New Mexico hospital equip- 
4-48B-25. Election not required. ment loan council; authority; security; re- 
4-48B-26. No notice or publication required. strictions and limitations and other details. 
4-48B-27. Hospitals declared necessary public buildings: , 4-48B-29. Refunding revenue bonds, 


4-48B-1. Short title. oe vere wie: 
Chapter 4, Article 48B NMSA.1978 may be cited as the "Hospital Funding Act", 


History: 1978 Comp., § 4-48B-1, enacted by Laws ANNOTATIONS 


1981, ch, 83, § 1; 1982, ch. 11, § 1. 
Cross references. ” For the Statewide Health Care Am, Jur, 2d, A.L.R. and C.J.S. references. — Oppo- 


10. sition to construction of new hospital or expansion of ex- 
ee iAP MO SEL AL isting hospital's facilities as violation of Sherman Act (15 
USCS § 1 et seq.), 88 A.L.R. Fed. 478. 


4-48B-2. Purpose of act. 


The purpose of the Hospital Funding Act is: 

A. to encourage and enable counties and other political subdivisions to provide appropriate 
and. adequate hospital facilities for the sick of the counties; 

B,._ to provide flexibility in financing construction, operation and maintenance of necessary hos- 
pital facilities; and 

C,.. to minimize the cost of constructing new hospital facilities and maintaining adequate hospi- 
tal facilities in all geographic areas of the state. | 


History: Laws 1980, a 46, § 1; 1978 Comp., § 4-48- Cross references, — For the use of federal funds for 
11.2, recompiled as § 4-48B-2 by Laws 1981, ch. 83,§2. —_—rrural hospitals, see 27-1- 3. 1 NMSA 1978, 


4-48B-3. Definitions. 


As used in the Hospital Funding Act: 

A. "another political subdivision" means a political subdivision of New Mexico, aetna a mu- 
nicipality and a special hospital district organized under the Special Hospital District.Act iGhap- 
ter 4, Article 48A NMSA 1978], but not including a county; 

B. "class A county" means a county having a population of more than two hundred ehouaene 
persons according to the last federal decennial census; ©) | 

C. "contracting hospital" means a hospital located in New Mexico that enters into a health care 
facilities contract with a county or counties or another political subdivision; 

D. "county" means any county of the state; 

E. "county commissioners" means the board of county commissioners of a county; 

KF, "county hospital" means a hospital owned by a county; 

G. "health care facilities contract" means an agreement between a hospital antl a county or 
counties, or between a hospital and a county or counties and another political subdivision, that 
provides for the payment by the county or counties of all or a portion of the proceeds of a:mill levy 
to the hospital in exchange for the agreement by the hospital to use the funds only for nonsectar- 
ian purposes and to make available the following for the sick of the county or counties: 

(1) hospital facilities that.admit and treat patients yhOu regard to race, sex, ee or 
national origin; 
(2) hospital facilities that include x-ray, laboratory services and a pharmacy or drug room; 
(3) adequate emergency equipment, personnel and procedures, including: 
(a) astandby emergency power system; 

| (b) at least one perha capable and authorized to initiate immediate lifesaving mea- 
sures; 

(c) facilities for emergency laboratory work, including, as a minimum, urinalysis, 
complete blood count, blood type and cross match; and 
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(d) diagnostic radiographic facilities; |. 

(4) facilities, procedures and policies for piemeilitbn! control and reporting of communi- 
cable diseases, including one or more rooms for isolation of patients soni or suspected of having 
communicable diseases; 

(5) adequate records, including, as a minimum, a daily census “ail a register of all births, 
deliveries, deaths, admissions, emergency room: admissions, discharges, operations, PUR AR ere, 
inpatients and narcotics; and 

(6): physical facilities, personnel, equipment and procedures that comply with the sgiila- 
tions promulgated by the public health division of the department of health; 

H: “hospital governing board" means the board that governs a county hospital or the board of 
directors or trustees of a contracting hospital; 

I. "mill levy" means the rate of the tax, at a rate specified in the Hospital Funding Act, in 
terms of dollars per thousand dollars of net taxable value of property subject to taxation within 
the county; 

J. "municipality" means any city, town or village incorporated under a general act, special act 
or special charter; and 

K. "equipping" or "re-equipping" means filireliate or exes of property of a character subject to 
the allowance for depreciation under Section 167 of the Internal Revenue Code of, as amended or 
renumbered, and regulations promulgated in accordance with that section. 


History: 1978 Comp., § 4-48B-3, enacted by Laws amended or renumbered, and regulations promulgated in 


1981, ch. 88, § 3; 1991, ch. 212, § 12; 2003, ch. 285, § 1. accordance with that section" for "1954 Section 167, and 
Cross references. — For the provision in the Inter- regulations promulgated thereunder" at the end. 
nal Revenue Code concerning depreciation, see 26 U.S.C.S. The 1991 amendment, effective July 1, 1991, added 
§ 167, present Subsections B and D; redesignated former Sub- 
The 2003 amendment, effective April 8, 2003, deleted section B as Subsection C and Subsections C to I as Sub- 
"except a class A county" in Subsection D; added "a" in sections E to K; substituted "public health division" for 
Subsection G(3)(b); substituted "department of health" for “health services division" in Paragraph (6) of Subsection 
"health and environment department" at the end of Sub- G; and made minor stylistic change throughout the sec- 
section G(6); in Subsection K, inserted "Section 167 of" fol- tion. 


lowing "for depreciation under", and substituted "1986, as 


4-48B-4, Annual report. 


Each contracting hospital shall prepare an annual accounting and report to the county or counties, 
or county or counties and another political subdivision with which the contracting hospital contracts, 
accounting for the expenditure of mill levy funds for the past year, an annual plan explaining the 
planned use of such funds for the succeeding year and other reports as the county or counties, or 
county or counties and another political subdivision, from time to time shall reasonably require. 


History: 1978 Comat § 4-48B-4, enacted by Laws substituted "accounting for" for "explaining" near the 
1981, ch. 83, § 4; 2001, ch. 291, § 6. middle of the section. 

The 2001 iteidiiont:: eeranive June 15, 2001, added ; 
"accounting and" near the beginning of the section and 


4-48B-5. Power of counties. 


All counties shall have the following powers: 

A. to purchase, own, maintain and operate hospitals; 

B. to purchase the land necessary to construct hospitals; 

C. to control and regulate county hospitals; 

D. toconstruct county hospitals; 

E. to issue general obligation bonds and revenue bonds in the manner provided in the Hospital 
Funding Act for the construction, purchase, renovation, remodeling, equipping or re-equipping of 
a county hospital or a jointly owned county-municipal hospital and purchasing the land necessary 
therefor or for any combination of the foregoing purposes; 
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F. to charge for hospital services rendered and to reduce any charge made for care of a patient 
in whole or part when the charges are determined to be disputed in good faith or uncollectible; 

G. ‘to lease a hospital to any person, corporation or association for the operation and mainte- 
nance of the hospital upon terms and conditions as the county commissioners may determine; 

H. to contract with the state, another county or counties, the federal government or its agen- 
cies, another political subdivision or a public or private corporation, gscvuerine: or association for 
the care of the sick of the county; 

I. to receive all funds appropriated from whatever source or paid by or on behalf of any patent 
of the hospital; 

J. notwithstanding any wha provision of law, to enter into leases, management or operating 
contracts, health care facilities contracts and other agreements authorized by the Hospital Fund- 
ing Act for periods in excess of one year; provided that: 

(1) the contract, lease or agreement may be terminated by the county without cause upon 
one hundred eighty days' notice after the first three years of the contract; and 

(2) Paragraph (1) of this subsection shall not apply during the portion of a lease term in 
which a lessee is obligated under the lease to make debt service payments on revenue bonds that 
finance all or part of the hospital or equipment for the hospital; 

K. to authorize the hospital governing board of a county hospital to exercise all powers that the 
county is granted by the Hospital Funding Act except the powers to issue bonds, call a mill levy 
election and levy the annual assessments for the mill levy authorized by the Hospital Funding Act; 

L. to enter into a health care facilities contract with one or more hospitals that agree to pro- 
vide facilities to the sick of the county; 

M. tocall a mill levy election as authorized by the Hospital Funding Act and to collect and dis- . 
tribute the proceeds of the mill levy pursuant to that act; 

N. to distribute the proceeds of the mill levy authorized by the Hospital Funding Act to one 
or more county hospitals and one or more contracting hospitals or any combination thereof that 
provide facilities for the sick of the county, whether located within or without the county wherein 
the mill levy is collected; 

O. to accept grants for constructing, equipping, operating and maintaining a county hospital; 

P. to enter into an agreement with a municipality for constructing, equipping, operating and 
maintaining a jointly owned county-municipal hospital; f 

Q. to enter into an agreement with another county or counties, another county or counties aud 
another political subdivision, an agency of the federal government or any other person, corpora- 
tion, organization or association that provides that the parties to the agreement shall join together 
or form a legal entity for the purpose of making some or all purchases necessary for the operation 
of public hospitals or public and private hospitals subject to provisions of or id eB — the 
Procurement Code [13-1-28 through 13-1-199 NMSA 1978]; ~ 

R. to enter into an agreement with another county or counties, another political subdivision, 
an agency of the federal government or any other person, corporation, organization or associa- 
tion that provides that parties to the agreement shall join together or form a legal entity for. the 
purpose of creating a network of health care providers or jointly operating a common health care 
service, subject to provisions of or exemptions from the Procurement Code; 

S. to expend public money to recruit health care personnel to serve the sick of the county; and 

T. to perform any other act or adopt any regulation necessary or expedient to carry out the 
provisions of the Hospital Funding Act. 


History: 1941 Comp., § 15-5001, enacted by Laws For joint. county-municipal hospitals, see 3-44-1 NMSA 
1947, ch. 148, § 1; 1953 Comp., § 15-48-1; 1978 Comp., 1978 et seq. 
§ 4-48-1, recompiled as § 4-48B-5 by Laws 1981, ch, For provision by counties of ambulance service, see 5-1-1 
83, § 5; 1993, ch. 355, § 1; 1998, ch. 69, § 2; 2001, ch. NMSA 1978. 
291, § 7. For the Tort Claims Act, see 41-4-1 NMSA 1978 et seq. 
Cross references. — For bonds for courthouses, jails, © The 2001 amendment, effective June 15, 2001, added 
bridges, hospitals and libraries; see 4-49-1 NMSA 1978 et Subsection J(2), 
seq. The 1998 amendment, effective May 20, 1998, rewrote 
For constitutional restrictions on county indebtedness, Subsection Q, added Subsection R, and redesignated the 
see N.M. Const., art. IX, § 10. following subsections accordingly. 
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The 1993 amendment, effective June 18, 1993, added 
the language beginning "and to reduce" in Subsection F. 


ANNOTATIONS 


Power to operate hospital. — Board of county com- 


missioners is empowered to operate hospital at public ex- 


pense or to avail itself of lease method. Akopiantz vu. Board 
of County Comm'rs, 1958- NMSC- 122, 65 N.M. 126, 333 
P.2d 611, : 

Constitutionality of use of bond proceeds. — Use 
of bond moneys for purchase of hospital site and for equip- 
ping the building was granted by implication under N.M. 
Const., art. IX, § 10. Board of Cnty, Comm'rs v. McCulloh, 
1948-NMSC-028, 52 N.M. 210, 195 P.2d 1006. 

Statutory requirements. — The Hospital Funding 
Act does not prohibit placing mill levy proceeds, subject 
to a county election, in escrow for future use in the perfor- 
mance of a health care facilities contract or require that a 
physical facility be in existence at the time a health care 
facilities contract is executed. Cordova v. Valencia Cnty, 
Bad. of Comm'rs, 2010-NMCA-039, 148 N.M. 460, 287 P.3d 
762, cert. denied, 2010-NMCERT.004, 148 NM. 572, 240 
P.3d 659. 

Contract valid. — Where the county entered into a 
health care facilities contract with a nonprofit corpora- 
tion that did not have an existing and operating hospi- 
tal facility within the county; and the contract provided 
for capital expenditures and construction costs of a 
hospital to be paid for by revenue bond financing with 
an independent party; the escrow of mill levy proceeds 
for hospital operations for the period of the contract; 
the transfer to the nonprofit corporation of mill levy 
proceeds upon completion of the construction of the 
hospital to be used for the operation and maintenance 
of the hospital, but not;for capital expenditures or con- 
struction costs; the termination of the contract without 
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cause after the first three years of the cohtract upon 
180 days notice, unless the nonprofit corporation was 
obligated to make debt service payments on revenue 
bonds; and the termination of the contract if the mill 
levy proceeds were used for any purpose other than the 
operation and maintenance of the hospital, the county 
did not exceed its authority under the Hospital Fund- 
ing Act. Cordova v. Valencia Cnty. Bd. of Comm'rs, 
2010-NMCA-039, 148 N.M. 460, 237 P.8d 762, cert. de- 
nied, 2010-NMCERT-004, 148 N.M. 572, 240 P.3d 659. 

"Purchase", — Word "purchase" does not include or in- 
tend to allow a lease of property. A purchase of property 
involves a transfer of ownership and a passing of title. 
1953-54 Op, Att'y Gen. No. 53-5784. 

Contract for outpatient clinic. — County was 
authorized to enter into a contract with a private, for- 
profit group to provide a daytime, outpatient clinic in 
the county, but.the county could not sign the proposed 
contract until it chose a clinic pursuant to the Procure- 
ment Code (13-1-28 NMSA 1978 et seq.), 1987 Op. Att'y 
Gen. No. 87-74. 

Procedure for issuance and sale of bonds under 
former 4-48-1 to 4-48-9 NMSA 1978. 1947-48 Op. Att'y 
Gen. No, 47-5067. 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 40A 
Am. Jur, 2d Hospitals and Asylums §§ 4, 51; 56 Am, Jur. 
2d Municipal Corporations, Counties, and Other Political 
Subdivisions’ §.502. 64 Am. Jur. 2d Public Securities and 
Obligations §§ 1 to 8. 

Immunity from liability for damages in,.tort of state 
or govenmental unit or agency in operating hospital, 25 
A.L.R.2d 203. 

Liability for wrongful autopsy, 18'A.L.R.4th 858. 

20 C.J.S. Counties §§ 39, 150,181. 

41 C.J.S, Hospitals § 6. 


4-48B-6. Election on bond question; petition; notice; limitation on 


holding; election without petition. 


Whenever a petition signed by not-fewer than two hundred qualified electors of any county in 
this state shall be presented to the county commissioners of the particular county asking that a 
vote be taken on the question or proposition of constructing, purchasing, renovating, remodeling, 
equipping or re-equipping a county hospital or a county-municipal hospital and acquiring the 
land necessary therefor, setting forth in general terms the object.of the petition and the amount 
of bonds asked to be voted for, it shall be the duty of the county commissioners of that county to 
which the petition may be presented, within ten days after the presentation, to call an election to 
be held within sixty days thereafter in that county, and to give notice of such election by publica- 
tion once a week for at least three consecutive weeks in any newspaper published or of general cir- 
culation in the county, which notices shall set forth the time and place of holding the election; the 
hospital proposed to be purchased, constructed, renovated, remodeled, equipped or re-equipped 
and the land necessary to be acquired, and which bonds are to be voted for, After the defeat, of any 
proposition once voted for, a second special election upon any question or proposition under the 
provisions of the Hospital Funding Act shall not be held for a term of two years, unless a petition 
requesting another election, containing the names of qualified electors of the county equal to ten 
percent of the vote cast for governor in the last preceding election and otherwise conforming to the 
requirements of this section, shall be presented to the county commissioners; provided, however, 
that in no event shall more than:two elections upon any proposition or question under the Hos- 
pital Funding Act be held in any two-year period. A bond election as provided in this section also 
may be called by the county commissioners without any petition, after the county commissioners 
have adopted a resolution calling for such an election, which resolution shall set forth the object of 
the election and the amount of bonds to be issued. 
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History: 1941 Comp., § 15-5004, enacted by Laws 
1947, ch. 148, § 4; 1953 Comp., § 15-48-4; 1978 Comp., § 4- 
48-3, recompiled as § 4-48B-6 by Laws 1981, ch. 83, § 6, 

Cross references. — For bonds for courthouses, jails, 
bridges, hospitals and libraries, see 4-49-1 NMSA 1978 et 
seq. 

For constitutional restrictions on county indebtedness, 
see N.M. Const., art. IX, § 10. 


ANNOTATIONS 


Voters entitled to vote on question of hospital 
construction. — There is no basis for construction where 
the legislative language and intent make it plain that 
the voters are entitled to express their opinion upon "the 
question or proposition" and that the election called shall 
entitle them to vote upon whether "a hospital" is to be con- 
structed or purchased. Carper v. Board of Cnty. Comm'rs, 
1953-NMSC-022, 57 N.M. 137, 255 P.2d 673 (. 

The language of this section leaves no doubt that the 
legislature regarded the construction of each hospital, 
with or without an isolation ward, as a separate and in- 
dependent proposition. Carper v. Board of Cnty. Comm'rs, 
1958-NMSC-022, 57 N.M. 187, 255 P.2d 673. 

Petition by electors requesting that board of county 
commissioners submit to electors a proposal to build two 
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hospitals with isolation wards within the same county, 
35 miles apart, illegally joined two separate propositions 
as one question and was properly disapproved by the 
board of county commissioners. Kiddy v. Board of Cnty. 
Comm'rs, 1953-NMSC-023, 57 N.M. 145, 255 P.2d 678; 
Carper v. Board of Cnty. Comm'rs, 1953-NMSC-022, 57 
N.M. 187, 255 P.2d 673, 

Notice of election and ballot should present same 
proposition as presented by the petition. 1955-56 Op. 
Att'y Gen. No. 55-6101. 

Variance between notice of election and actual 
use of bond proceeds. — Under the laws of the state of 
New Mexico, which require a specific procedure for notice 
of an election and holding of an election on a bond issue, 
any variance between the notice and the actual use.of the 
funds would be fatal. 1953-54 Op. Att'y Gen. No. 53-5656. 

The county commissioners, after having duly been pre- 
sented with a petition for the erection of a county hospital 
and after having duly acted on the matter and published 
in accordance with law a notice of election upon this issue, 
may not then, prior to the election, consider splitting the 
proceeds of such bonded sums and erecting one hospital 
to be used by osteopaths and one hospital to be used by 
medical doctors. 1953-54 Op. Att'y Gen. No. 53-5656, 


A. All counties shall have the power to authorize the leasing or operating of county hospitals 
to persons, firms, organizations, corporations or a state educational institution named in Article 
12, Section 11 of the constitution of New Mexico upon such terms and conditions as the county 
commissioners may determine. If the lease is to a state educational institution named in Article 
12, Section 11 of the constitution of New Mexico, the payment for the lease shall not exceed one 
dollar ($1.00) per year. The lease may be for any length of time deemed appropriate by the parties 
involved, provided that the lease shall contain a cancellation clause. 

B. In the event of a lease to or an agreement to operate with a state educational institution 
named in Article 12, Section 11 of the constitution.of New Mexico,.the county may delegate its au- 
thority to operate and maintain the hospital to that institution. 

C. In the event of a lease to or an agreement to operate with a state educational institution 
named in Article 12, Section 11 of the constitution of New Mexico, the public character of the hos- 
pital shall continue, and county funds for the hospital shall be paid by the county to that institu- 
tion for the operation and maintenance of the hospital. Any county hospital, or outpatient clinics 
thereof, leased to or operated under an agreement with a state educational institution named in 
Article 12, Section 11 of the constitution of New Mexico shall continue, during the state educa- 
tional institution's operation and maintenance of the hospital, to be a local public body for pur- 
poses of the Unemployment Compensation Law [Chapter 51 NMSA 1978]. 


History: 1941 Comp., § 15-5005, enacted by Laws 
1947, ch. 148, § 5; 1953 Comp., § 15-48-5; Laws 1978, 
ch. 168, § 1; 1978 ‘Comp., § 4-48-4, recompiled as § 4- 
48B-7 by Laws 1981, ch. 83, § 7. 


ANNOTATIONS 


Agreements with. private parties. — Counties may 
enter into an agreement for operation of the hospital with 


private firms, persons or organizations, provided that 


the. agreement makes adequate provision for the care of 
poor and sick persons and provides for the right to set 
up charges for hospital services, 1949-50 Op. Att'y Gen. 
No. 50-5280. 


4-48B-8. Sick and indigent persons; agreements for care with state and 
| county agencies. 


Counties, by their county commissioners, are authorized to make agreements with state or 
county agencies or other agencies for the care of sick and indigent persons. Such care shall be 
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HOSPITAL FUNDING 


4-48B-10 


provided to all cueare regardless of immigration status, if they meet all other oe ware 


criteria for such care. 


Wistox}i: 1941 Comp.,.§ 15-5006, enacted by Laws 
1947, ch. 148, § 6; 1953 Comp., § 15-48-6; 1978 Comp., 


§ 4-48-5, recompiled as § 4-48B-8 by Laws 1981, ch, 


83, § 8; 2021, ch. 127, § 2. 
Cross references: — For indigent hospital and county 
health care, see Chapter 27, Article 5 NMSA 1978. 


by counties, under agreements with state or county agen- 
cies, shall be provided to all non-citizens regardless of im- 
migration status; and after "sick and indigent persons", 
added "Such care shall be provided to all non-citizens, re- 
gardless of immigration status, if the meet all other quali- 
fying criteria for such care." 


The 2021 amendment, effective June 18, 2018, pro- 
vided that the care of sick and indigent persons provided 


4-48B-9. Joint construction and operation of hospitals by counties; 
municipal participation; indebtedness authorized. 


A. If two or more counties shall, through their respective county commissioners, deem it ad- 
visable to construct, purchase, renovate, remodel, equip, re-equip, maintain or operate a hospital 
and to acquire the land necessary therefor for the benefit jointly of such counties, the counties 
jointly shall have the powers and authorities in the Hospital Funding Act granted to any individ- 
ual county and may issue general obligation bonds in the manner provided in Chapter 4, Article 49 
NMSA 1978, and revenue bonds issued pursuant to the Hospital Funding Act shall be bonds of the 
respective counties issued according to the proportions of their populations as shown in the last 
census, and such hospital may be located at any point in any of the counties as may be determined 
by agreement of the county commissioners of the respective counties, 

B, One or more counties may enter into an agreement with a municipality located in a county 
entering into an agreement for the construction, purchase, renovation, remodeling, equipping, re- 
equipping, maintenance or operation of a jointly owned county-municipal hospital and the acqui- 
sition of land necessary therefor or any combination of the foregoing purposes, and such hospital 
may be located at any point in any of the counties or within the participating municipality as may 
be determined by agreement of the county commissioners of the respective counties and the gov- 
erning body of the participating municipality. 

C. The county or counties entering into an agreement with a municipality are authorized to is- 
sue, separately, general obligation. bonds in the manner provided in Chapter, 4, Article 49 NMSA 
1978 for the purpose of constructing, purchasing, renovating, remodeling, equipping or re-equipping 
a jointly owned county-municipal hospital and for the acquisition of land necessary therefor, or any 
combination of the foregoing purposes. The municipality entering into an agreement with one or more 
counties is authorized to issue, separately, for such purposes, in the manner provided by law, general 
obligation bonds or revenue bonds as provided under Section 3-44-2 NMSA 1978. 

D. Any general obligation bonds or revenue bonds issued pursuant to the Hospital Funding 
Act shall be bonds of the respective counties and the participating municipality issued according 
to the proportions of their populations as shown in the last census; provided, however, that the 
population of the county in which the participating municipality is located shall be reduced for the 
purpose of determining the amount of bonds to be issued by the county and municipality by the 
population of the participating municipality or a percentage thereof as determined by agreement 
of the county commissioners of the county and the governing body of the municipality. 


History: 1941 Comp., § 15-5007, enacted by Laws 
1947, ch. 148, § 7; 1953 Comp., § 15-48-7; 1978 Comp., 
§ 4-48-6, recompiled as § 4-48B-9 by Laws 1981, ch. 
83, § 9. 


Cross references. — For bonds for courthouses, jails, 
bridges, hospitals and libraries, see 4-49-1 NMSA 1978 et 
seq. 

For joint county-municipal hospitals, see 3-44-1 NMSA 
1978 et seq, 


4-48B-10. Hospital governing boards for county hospitals; members; 
appointment; terms; powers; bonds. 


A. The county commissioners of a county or counties maintaining or operating a county hos- 
pital are authorized to appoint a hospital governing board to be composed of either five, seven or 
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4-48B-11 COUNTIES 4-48B-12 
nine members. The hospital governing board so appointed shall have the authority to exercise all 
powers that the county is granted by the Hospital Funding Act for the operation of such hospitals 
except the powers to issue bonds, call a mill levy election, levy the annual assessments for the 
mill levy authorized by the Hospital Funding Act oni to dispose of real property of thie hospital 
acquired with the proceeds of any bond issue. 

B. Members of the hospital governing board shall be appointed by the board of county commis- 
sioners for staggered terms of three years or less. Appointments shall be made in such a manner 
that the terms of not more than one-third of the members, or as near thereto as possible, expire on 
June 30 of each year. Vacancies shall be filled for the unexpired term by appointment by the board 
of county commissioners. 

C. The hospital governing board shall select from its membership a president and a secretary. 
After their appointment, none of the members of the hospital governing board shall be removed 
except for cause specified in a written charge and after full public hearing on the charge. 

D. The hospital governing board shall account annually for the receipt and expenditures of 
funds received for the operation of the hospital. 

E. The county commissioners, by an agreement for the maintenance and operation of a county 
hospital with another county or counties, another political subdivision, person, association or cor- 
poration, may permit the selection of a hospital governing board by the other party to the agree- 
ment subject to approval by the county commissioners. 

F, All actions taken or purportedly taken or proceedings had or purportedly had by or on behalf 
of county commissioners with respect to the appointment of or delegation of authority to a hospital 
governing board, notwithstanding any lack of power, authority or otherwise and notwithstanding 
any defects and irregularities in the actions or proceedings, are hereby validated, ratified, ap- 
proved and confirmed. This section shall operate to supply such legislative authority as may be 
necessary to validate any actions or proceedings by any group acting as a hospital governing board 
which would have been valid had the provisions of this section been in effect at the time the action 
or proceedings were taken. This section shall not operate to validate, ratify, approve, confirm or 
legalize any action or proceeding which has previously been determined i in any legal proceeding to 
be illegal, void or ineffective. 


History: 1978 Comp., § 4-48B-10, enacted by Laws 
1981, ch. 83, § 10; 1982, ch. 11, § 2. 


ANNOTATIONS 


Compiler's notes. — The following case and attorney 
genéral opinions were decided under former Article 48 of 
this chapter. ~ 

Persons authorized to conduct business of board. 
— Since predecessor section provided for a five member 
board and made ‘no provision for ex-officio members, the 
legislature intended that the five member board were the 


4-48B-11. Federal aid. 


only persons who could conduct business. of the board. 
1969 Op. Att'y Gen. No. 69-76. 

Governing body. — Under former law, the governing 
body in regard to maintenance and operation of a county 
hospital, was the board of trustees, 1957-58 a Att' y Gen. 
No, 57-255. © 

Positions of member of county) eoauarel hoard 
and nurse employee of hospital were incompatible, 
1955-56 Op. Att'y Gen. No. 56-6456. ~ 

Am, Jur, 2d;'A;\L.R. and C.J.S. references. — Hospi- 
tal's liability for injury resulting from failure to have suf- 
ficient number of nurses on duty, 2 A.L.R.5th 286. 


The county commissioners and the hospital governing board shall have full power and authority 
to accept federal funds for the erection or enlargement of county hospitals and the maintenance and 
operation thereof, and to contract as a condition to the acceptance of such funds for the perpetual care 
in such hospitals of Indian patients at a per diem cost to be set out in the contracts between the appro- 
priate agency of the federal government and the hospital governing boards or county commissioners. 


History: 1941 Comp., § 15-5011, enacted by Laws § 4-48-10, recompiled as § 4-48B-11 by Laws 1981, ch. 
1949, ch. 95, § 2; 1953 Comp., § 15-48-11; 1978 Comp., 83, § 11. 


4-48B-12. Tax levies authorized. 


A. The county commissioners are authorized to impose a mill levy and collect annual assess- 
ments against the net taxable value of the property in a county to pay the cost of operating and 
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maintaining county hospitals or to pay to contracting hospitals in accordance with a health care 
facilities contract and in class A counties to pay for the county's transfer to the county-supported 
medicaid fund pursuant to Section 27-10-4 NMSA 1978 as follows: 

'(1) in class A counties as defined in Section 4-44-1 NMSA 1978, the mill levy shall. not 
exceed a rate of six dollars fifty cents ($6.50), or any lower maximum amount required by opera- 
tion of the rate limitation provisions of Section 7-37-7.1 NMSA 1978 upon a mill levy imposed 
pursuant to this paragraph, on each one thousand dollars ($1,000) of net taxable value of prop- 
erty allocated to the county; however, if the county uses any portion, not to exceed one dollar fifty 
cents ($1.50), of the rate authorized by this paragraph to meet the requirement of Section 27-10-4 
NMSA 1978, the provisions of Section 7-37-7:1 NMSA 1978 do not apply to the portion of the rate 
necessary to produce the revenues required, provided that the portion of the rate does not exceed 
one dollar fifty cents ($1.50); and 

(2) in other counties, the mill levy shall not exceed four dollars twenty-five cents ($4.25), or 
any lower maximum amount required by operation of the rate limitation provisions of Section 7- 
37-7.1 NMSA 1978 upon a mill levy imposed pursuant to this paragraph, on each one thousand 
dollars ($1,000) of net taxable value of property allocated to the county. 

B. The mill levies provided in Paragraphs (1) and (2) of Subsection A of this section shall be 

made at the direction of the county commissioners, but only to the extent that the county commis- 
sioners deem it necessary to operate and maintain county hospitals, to pay the amounts required 
in the performance of any health care facilities contracts made pursuant to the Hospital Funding 
Act and to provide for a class A county's transfer to the county-supported medicaid fund pursuant 
to Section 27-10-4 NMSA 1978. 
. C. In the event that the mill levy provided for in Paragraph (1) of Subsection A of this section 
is not authorized by the electorate or the resulting mill levy proceeds are not remitted to the entity 
operating the hospital within a reasonable time period, any lease for operation of the hospital be- 
tween a county and a state educational institution named in Article 12, Section 11 of the constitution 
of New Mexico may, at the option of the state educational institution, be terminated immediately. 
Except as provided in Subsection. D of this section, in the event that the mill levy provided for in 
Paragraph (1) of Subsection A of this section is authorized, an amount not less than the amount that 
would be produced by a mill levy at the rate of four dollars ($4.00), or any lower amount that would 
be required by operation of the rate limitation provisions of Section 7-37-7.1 NMSA 1978 upon this 
rate, on each one thousand dollars ($1,000) of net taxable value of property allocated to the county 
shall be provided from the proceeds of the mill levy to the state educational institution operating the 
hospital for:hospital purposes unless the institution determines that the:amount is not necessary. 

D. Aclass A county imposing the mill levy provided for in Paragraph (1) of Subsection A of this 
section may enter into a mutual agreement with a state educational institution named in Article’ 
12, Section 11 of the constitution of New Mexico operating the hospital permitting the transfer 
to the county-supported medicaid fund by the county pursuant to Section 27-10-4 NMSA 1978 of 
not to exceed the amount that would be produced by a mill levy at a rate of one dollar fifty cents 
($1.50) applied to the net taxable value of property allocated to the county for the prior property 
tax year and also not to exceed the amount that would be produced by imposition of the county 
health care gross receipts tax. 

E. The distribution of the mill levy authorized at the rates specified in Subsection A of this sec- 
tion shall be made to county and contracting hospitals as authorized in the Hospital Funding Act. 


History: 1978 Comp., § 4-48B-12, enacted by Laws The 1991 amendment, effective July 1, 1991, in Sub- 


1981, ch. 83, § 12; 1986, ch. 3, § 1; 1991, ch. 212, § 13; section A, made a minor stylistic change and inserted 
2008, ch. 285, § 2. "and in class A counties,to,pay for the county's transfer 
Cross references. — For classification of counties, see to the county-supported medicaid fund pursuant to Sec- 
4-44-1 NMSA 1978. tion 4 of the Statewide Health Care Act" in the introduc- 
For joint county-municipal hospitals, see 3-44-1 NMSA tory paragraph and added the language beginning "how- 
1978 et seq. ever, if the county uses" at the end of Paragraph (1); in 
The 2003 amendment, effective April 8, 2003, substi- Subsection B, added."and to provide for aclass A county's 
tuted "27-10-4 NMSA 1978" for "4 of the Statewide Health ‘transfer to the county-supported medicaid fund pursu- 
Care’ Act" throughout the section; in Subsection C, substi- ant to Section 4 of the Statewide Health Care Act" and 
tuted "or" for "and" following "by the electorate"; substi- made a related stylistic change; added "Except as pro- 
tuted "may, at the option of the state educational institu- vided in Subsection D, of this section" at the beginning 
tion" for "shall" following "of New Mexico". | of the second sentence in Subsection C; added present 
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Subsection D; and redesignated former Subsection D as 
Subsection E, 


ANNOTATIONS 


Levy of tax for‘operation and maintenance of 
hospital leased to private corporation, — A tax could 
not be levied to maintain and operate a hospital that had 
been leased to a private corporation. 1957-58 Op. Att'y 
Gen. No. 58-225. 

Levy of tax for operation and maintenance of hos- 
pital leased to private corporation. — The evident 
purpose of former section and 4-48-14 NMSA 1978 (re- 
compiled as 4-48B-15) was to provide a means by which 
a county operating a hospital itself could pay for such op- 
eration. To construe those sections as allowing the county 
commissioners to use the funds authorized in former sec- 
tion for the purpose of supporting and maintaining a hos- 


COUNTIES 


4-48B-15 


art. IV; § 31 and art. IX, § 14 and thus have made the 
sections unconstitutional, 1955-56 Op. Att'y, Gen. No, 56- 
6426. 

Mill levy funds used for indigent medical care. — 
Colfax County could not use mill levy funds to provide in- 
digent medical care for its non-miner residents admitted 
to Miners' Hospital, a state owned and operated facility, 
where such funds were not proceeds in the county indi- 
gent hospital claims fund but instead were proceeds from 
another county fund. The county could, however, use any 
proceeds in the indigent hospital claims fund to provide 
medical care for indigent patients at the Miners' Hospital 
if they otherwise qualify, 1988 Op. Att'y Gen. No. 88-41. 

Funds from levy for one hospital not to be used 
for another. — Funds generated by a mill levy approved 
specifically for the operation of-one hospital may not be 
used to construct another hospital. 1981 Op. Att'y Gen. 
No, 81-30. 


pital owned by the county but leased to a private organi- 
zation would have been in direct violation of N.M. Const., 


4-48B-13. County hospiedls power to lease; expenditure of proceeds 
from tax levy. 


Any county hospital operated and maintained pursuant to a lease as authorized by the Hospital 
Funding Act which has mill levies levied and collected for its maintenance and operation pursu- 
ant to that act may expend those funds for the operation and maintenance of the hospital and the 
use of the funds is declared to be an incidental benefit to the lessee which is far outweighed by the 
greater benefits to the public as a whole. The operation and maintenance of a county hospital un- 
der lease to the extent of and the use of the funds levied pursuant to that act is deemed to be fund- 
ing to the hospital as a public institution, and the hospital facility and lessee thereof are subject to 
the laws of this state regarding the expenditures of public money and the auditing requirements 
of same’and to the provisions of any rules or regulations as are required. 


History: 1978 Comp., § 4-48-11.1, enacted by Laws 
1980, ch. 46, § 3; recompiled as § 4-48B-13 by Laws 
1981, ch. 83, § 18. 


4-48B-14. Payment of charges; persons committed by district court. 


A.. Charges for care, treatment and services for any person sent by order of a district court to 
any county hospital or municipally owned hospital serving as a county hospital which is located 
outside the;county of commitment shall be paid: 

(1) by the patient, if he is able to pay; or 
(2).. by the county from which the patient was committed. 

B... When a county.is required by this section to pay such charges to another county, it shall leu 

and collect assessments as provided in the Hospital Funding Act. 


History: 1953 Comp., §15-48-12.2, enacted by Laws 
1966, ch. 6, § 5; 1978 Comp., § 4-48-13, amended and 
recompiled as § 4-48B-14 by Laws 1981, ch. 83, § 14, 


4-48B-15. Election on special levy. 


A. In the event the county commissioners of a county, other than a class A county, desire to 
provide the mill levy authorized in Paragraph (2) of Subsection A of Section 4-48B-12 NMSA 1978, 
the county commissioners shall submit to the qualified electors of the county the question of levy- 
ing those taxes not to exceed four dollars twenty-five cents ($4.25) on each one thousand dollars 
($1,000) of net taxable value of property allocated to the county for a period of time not less than 
four years nor more than eight years. 
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B. In the event the county commissioners of a class A county desire to provide the mill levy 
authorized in Paragraph (1) of Subsection A of Section 4-48B-12 NMSA 1978, the county commis- 
sioners shall submit to the qualified electors of the county the question of levying those taxes not 
to exceed six dollars fifty cents ($6.50) on each one thousand dollars ($1,000) of net taxable value 
of property allocated to the county os a period of time of not less than four years nor more than 
eight years. 

C. The question may be submitted to the electors and voted upon as a separate question at any 
general election or at any special election called for that purpose by the county commissioners. The 
election upon the question of a mill levy shall be called, held, conducted and canvassed in substan- 
tially the same manner as now or hereafter may be provided by law for general elections. 

D. In the event the mill levy submitted under Subsection A or B of this section is voted upon 
favorably by the electors of the county, the mill levy shall become effective and be made for the 
ensuing fiscal year and those future years, not less than three nor more than seven, as stated in 
the question voted upon; provided that the question of continuing the mill levy shall thereafter 
be submitted to the electors at the’ general election immediately prior to the expiration of the pe- 
riod of assessment previously approved. The county commissioners shall decrease the rate of any 
mill levy imposed under the Hospital Funding Act if required by operation of the rate limitation 
provisions of Section 7-37-7.1 NMSA 1978. Subject to the provisions of Subsection D of Section 4- 
48B-12 NMSA 1978, the county commissioners may direct that the mill levy be decreased or not 
be made for any year if, in their judgment, sufficient funds for operation and maintenance of the 
hospital and transfer to the county-supported medicaid fund, if applicable, are available or will be 
obtained from other sources and if, relative to a county hospital operated by a state educational in- 
stitution named in Article 12, Section 11 of the constitution of New.Mexico, a decision to decrease 
the mill levy is agreed to by the state educational institution. 

EK. Inthe event that the mill levy approved by the electors is less than the maximum mill levy 
authorized for the county by Subsection A of Section 4-48B-12 NMSA 1978 and the county com- 
missioners desire to increase the amount of the approved mill levy, the county commissioners shall 
submit, in accordance with Subsection.C of this section, to the qualified electors of the county the 
questions of levying those additional taxes for a period of time consistent with the expiration of 
the mill levy previously approved; provided that the additional taxes, when added to the mill levy 
previously approved, may not exceed the mill levy maximum for the county provided in Subsection 
A of Section 4-48B-12 NMSA 1978. In the event that the mill levy increase is voted upon favorably 
by the electors of the county, the increase shall become effective for the years stated in the ques- 
tion voted upon. Nothing in this subsection shall be construed as requiring an election to restore 
the mill levy to an amount no higher than the mill levy approved by the electors after a reduction 
in the mill levy made pursuant to Subsection D of this section. 


History: 1941 Comp., § 15-5013, enacted by Laws was a special election designated for the purpose of voting 


1953, ch. 174, § 2; 1953 Comp., § 15-48-13; Laws 1955, on the issue of the special tax levy. 1955-56 Op. Att'y Gen. 
ch, 224, § 2; 1959, ch. 307, § 2; 1966, ch. 6, § 3; 1967, ch. No. 55-6236. ; 

129, § 1; 1969, ch. 87, § 2; 1978, ch. 168, § 3; 1981, ch. 37, Qualifications of electors. — There is no limitation 
§ 57; 1978 Comp., § 4-48-14, recompiled ‘as § 4-48B-15 by in this particular provision of the statute which would re- 
Laws 1981, ch. 83, § 15; 1986, ch. 3, §.2; 1991, ch. 212,§ 14., ., quire the electors to have paid property taxes or by vet- 

Cross references, — For classification of counties, see erans who.are property owners, 1955-56 Op. Att'y Gen. 
4-44-1 NMSA 1978. No. 56-6492 (rendered under prior law). 

The 1991 amendment, effective July 1, 1991, in the Special levy cannot be placed on the tax rolls 
third sentence in Subsection D, added "Subject to.the pro- prior to a vote by the people, since the authority. for 
visions of Subsection D.of Section 4-48B-12, NMSA 1978" placing such a tax on the roll is an election. Until this elec- 
at the beginning and inserted "and transfer to the county- tion is had there can be no EN 1955- 56 Op. Att'y Gen. 
eee medicaid fund, if ee near the middle. © © No. 55-6220.- r F e 

i ; Levy for operation an eaitoaned Ke) hospit 
ANNOTATIONS *i lease to AE corporation. — A tax could not be 


levied to maintain and operate a hospital that had been 
leased to a private corporation, 1957-58 Op. Att'y Gen. 
No. 58-225. 

_ Funds from levy for one hospital not to be. used 
for another. — Funds generated by a mill levy approved 
specifically for the operation of one hospital may not be 
used to construct another hospital, 1981 Op. Att'y Gen. 
No. 81-30. 


Holding special election on date for election on 
constitutional amendments, — If the county commis- 
sioners call, hold, conduct and canvass the special elec- 
tion in the manner provided by this section, the particular 
day for holding the said special election could be any day 
designated by the county commissioners, The fact that it 
was held on the same day as the election on the constitu- 
tional amendments would not be important so long as it 


1053 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


4-48B-16 COUNTIES 4-48B-18 


4-48B-16. Validation of earlier elections. 


All elections authorizing a mill levy assessment for hospital use which were held prior to the 
effective date of the Hospital Funding Act are declared valid for the use and purposes of that act, 
and such mill levy may be imposed and collected during the period of the authorization or any 
continuation thereof, and the funds may be expended in accordance with the provisions of that act. 
Any institution specifically named in any election is hereby deemed qualified as a county hospital 
or contracting hospital, as the case may be, and any authorization of the expenditure of public 
funds by a county hospital in any previous election is declared by the legislature to be authoriza- 
tion of expenditure of mill levy funds for a county hospital or contracting hospital under the provi- 
sions of the Hospital Funding Act. 


History: 1978 Comp., § 4-48B-16, enacted by Laws election prior to the Hospital Funding Act are expressly 

1981, ch. 83, § 16. authorized to expend public funds for the operation of a 
hospital ificall d in the election. 1981 Op. Att' 

ANNOTATIONS rile cab y named in the election p y 


Funds to be expended for hospital named in mill 
levy election. — Counties which held a hospital mill levy 


4-48B-17. Governing boards of county hospitals authorized to establish 
retirement plans and programs for employees of county 
hospitals. 


The hospital governing board of a county hospital and regents of a state educational institution 
operating a county hospital under a contract approved by the state board of finance may establish 
retirement plans and programs for employees of a county hospital under their control. In estab- 
lishing a retirement plan or program for county hospital employees, the governing board of the 
hospital may contract with private insurance companies. Any retirement benefits payable or paid 
to a county hospital employee resulting from a retirement plan or program authorized under this 
section are employee benefits and part of consideration for services rendered and are not dona- 
tions to the employee. 


History: 1953 Comp., § 15-48-15, enacted by Laws Cross references, — For powers of hospital governing 
1973, ch. 348, §-1; 1978 Comp., § 4-48-16, recompiled boards generally, see 4-48B-10 NMSA 1978. 
as § 4-48B- 17 by Laws 1981, ch. 83, § 17; 1982, ch. 11, For retirement of public employees generally, see 10- 
§ 3. 11-1 NMSA 1978 et seq. 


4-48B-18. Hospital revenue bonds; authority to issue; pledge of 
revenues, 


A. The counties agreeing jointly under Section 8 [9] [4-48B-9 NMSA 1978] of the Hospital 
Funding Act and the county or counties entering into an agreement with a municipality under 
Section 9 of the Hospital Funding Act may issue, separately, revenue bonds pursuant to that act 
for the purpose of constructing, purchasing, renovating, remodeling, equipping or re-equipping a 
county hospital and a jointly owned county-municipal hospital and the acquisition of land neces- 
sary therefor or any combination of the foregoing purposes. 

B. The county or counties issuing revenue bonds pursuant to the eshantear Funding Act may 
pledge irrevocably all or a portion of the revenues derived from the operation of the county hospi- 
tal or jointly owned county-municipal hospital and revenues derived from the leasing of or other 
contractual arrangement for the operation of a county hospital or jointly owned county-municipal 
hospital for the payment of principal and interest on the revenue bonds. 


History: 1978 Comp., § 4-48B-18, enacted by Laws Sibsdttion A is seemingly incorrect. Section 9 of that 
1981, ch. 83, § 18. act relates to joint agreements between counties for the 

Bracketed material. — The bracketed material was construction ead maintenance of hospitals, See 4-48B-9 
inserted by the compiler and is not part of the law. The NMSA 1978. 


reference to Section 8 of the Hospital Funding Act in 
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4-48B-19. Use of proceeds of bond issue. 


It is unlawful to divert, use or expend any money received from the issuance of bonds for any 
purpose other than the purpose for which the bonds were issued. 


History: 1978 Comp., § 4-48B-19, enacted by Laws equipping the building was granted.by implication under 
1981, ch, 83, § 19. N.M. Const., art. IX, § 10. Board of Cnty. Comm'rs v. Mc- 
; Culloh, 1948-NMSC-028, 52 N.M. 210, 195 P.2d 1005 (de- 

ANNOTATIONS |... cided under former 4-48-2 NMSA 1978). 


Constitutionality of use of bond proceeds. — Use 
of bond moneys for purchase of hospital site and for: 


4-48B-20. Revenue bonds; terms. 


Hospital revenue bonds: 

A. shall bear interest payable annually or semiannually and may or may not be evidenced by 
coupons; provided the first interest payment date may be for interest accruing for any period not 
exceeding one year; 

B. may be subject to a prior redemption at the option of the county at such time'or times and 
upon such terms and conditions, with or without the payment of such premium or premiums, as 
may be provided by resolution; 

C.. may mature at any time not exceeding thirty years after dls date of issuance; 

D. may be serial in form and maturity or may consist of one bond payable at one time or in in- 
stallments or may be in any other form as may be provided in the resolution authorizing the bonds; 

E. ‘shall be sold for cash at above or below par and at a price which results in a net effective 
interest rate which does not exceed the maximum permitted by the Public Securities Act [6-14-1 
through 6-14-3 NMSA 1978]; and 

F. may be sold at a public or private sale. 


History: 1978 Comp., § 4-48B-20, enacted by Laws 
1981, ch. 83, § 20; 1983, ch. 265, § 18. 


4-48B-21. Ordinance authorizing revenue bonds. 


At a regular or special meeting called for the purpose of issuing revenue bonds as authorized 
pursuant to the Hospital Funding Act, the county commissioners man adopt an ordinance that: 

A. declares the necessity for issuing revenue bonds; 

B. authorizes the-issuance of revenue bonds by an affirmative erie of a majority of the county 
commissioners of the county; and 

C. designates the source of the pledge [pledged] revenues. 


History: 1978 Comp., § 4-48B-21, enacted by Laws Bracketed material. — The bracketed material was 
1981, ch. 83, § 21. inserted by the compiler and is not part of the law. 


4-48B-22. Hospital revenue bonds not general county obligations. 


Revenue bonds issued by a county under the authority of the Hospital Funding Act shall not be 
the general obligation of the county within the meaning of Article 9, Sections 10 and 18 of the con- 
stitution of New Mexico. The bonds shall be payable solely out of all or a portion of the net revenues 
derived from the operation of the county hospital or jointly owned county-municipal hospital and 
revenues derived from the leasing of or other. contractual arrangement for the operation of a county 
hospital or jointly owned county-municipal hospital for which the bonds are issued. Revenue bonds 
and interest coupons issued under authority of that act shall never constitute an indebtedness of 
the county within the meaning of any state constitutional provision or statutory limitation and 
shall never constitute nor give rise to a pecuniary liability of the county or a charge against its gen- 
eral credit or taxing powers, and this fact shall be plainly stated on the face of each bond. 
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4-48B-23 COUNTIES 4-48B-26 


History: 1978 Comp., § 4-48B-22, enacted by Laws 
1981, ch, 83, § 22. 


4-48B-23. Revenue bonds; security; restrictions and limitations. — 


A. The principal of and interest on any revenue bonds issued under the authority of the Hos- 
pital Funding Act shall be secured by a pledge of the revenues out of which such bonds shall be 
payable and may be secured by.a mortgage covering all or any part of the county hospital or jointly 
owned county-municipal hospital from which the revenues so pledged may be derived. 

B. The ordinance and proceedings: under which revenue bonds are authorized to be issued 
or any such mortgage may contain any agreement and provisions customarily contained in in- 
struments securing bonds, including, without limiting the generality. of the foregoing, provisions 
respecting the designation and collection of revenues from the county hospital or jointly owned 
county-municipal hospital covered by such proceedings or mortgage, the maintenance and insur- 
ance of these hospitals, the creation and maintenance of special funds derived from the revenues 
relating to such hospital, and the rights and remedies available in the event of default to the bond- 
holders or to the trustee under a mortgage, all as the county commissioners shall:deem advisable 
and as shall not be in conflict with the provisions of the Hospital Funding Act; provided, however, 
that in making any such agreements or provisions a county shall not have the power to obligate 
itself except with respect to the purposes for which the revenue bonds are issued:and application 
of the revenues pledged from the operation of a county hospital or jointly owned county-municipal 
hospital and shall not have the power to incur a pecuniary liability or charge upon its general 
credit or against its taxing powers. The proceedings authorizing any revenue bonds and any mort- 
gage securing those bonds may provide the procedure and remedies in the event of default in pay- 
ment of the principal of or the interest on the bonds or in the performance of any agreement. No 
breach of any agreement shall impose any pecuniary liability upon a cpnnity or any charge upon its 
general credit or against its taxing powers. 


History: 1978 Comp., § 4-48B-23, enacted by Laws 
1981, ch. 83, § 23. 
4-48B-24. Revenue bonds; exemption from taxation. 


The revenue bonds issued under authority of the Hospital Funding Act and the income from the 
bonds, all mortgages or other security instruments executed as security for the bonds, all:agree- 
ment [agreements] made pursuant to the provisions of that act and the revenues derived there- 
from by a county shall be exempt from all taxation by the state or any political subdivision thereof. 


History: 1978 Comp., § 4-48B-24, enacted by Laws Bracketed material. — The bracketed«material was 
1981, ch. 83, § 24. inserted by the compiler and is not part of the law. 


4-48B-25. Election not required. 


The Hospital Funding Act shall not. be, construed as. requiring an election. by the voters of a 
county prior to the issuance of revenue bonds under that act by a county. 


“ann 1978 Comp., § 4-48B-25, enacted by Laws. ( te 


4- 4-48B- 26. No voties’ or publication vaquinee: 


No notice, consent or approval by any governmental body, commission or public officer shitiil He 
requiredias a prerequisite to the sale orissuance of any revenue bonds or the making of a mort- 
gage under the authority of the Hospital Funding Act; except as provided in that act. 
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4-48B-27 HOSPITAL FUNDING 4-48B-28 


History: 1978 Comp., § 4-48B-26, enacted by Laws 
1981, ch. 83, § 26. 


4-48B-27. Hospitals declared necessary public buildings. 


The legislature declares that hospitals are necessary public buildings with respect to which 
counties may borrow money for construction, purchase, renovation; remodeling, equipping or re- 
equipping and acquisition of necessary land. 


History: 1978 Comp., § 4-48B-27, enacted Bont ees Cross references. — For power of county commissioners 
1981, ch. 83, § 27. with respect to county buildings, see 4-38-16 NMSA 1978. 
For other necessary public buildings, see 4-49-6 NMSA 1978. 


4-48B-28. Agreements with the New. Mexico hospital equipment loan 
council; authority; security; pesbrletsons and limitations and 
other details. 


A. A county or counties agreeing jointly under Section 4-48B-9 NMSA 1978 and a county or 
counties entering into an agreement with a municipality under Section 4-48B-9 NMSA 1978 may 
enter into a lease, loan:or other financing agreement, with a term not exceeding thirty years from 
the date of execution, with the New Mexico hospital equipment loan council created under the Hos- 
pital Equipment Loan Act [Chapter 58, Article 23 NMSA 1978] to acquire funds for the construction, 
purchase, renovation, remodeling, equipping, reequipping or refinancing of a county hospital or a 
jointly owned county-municipal hospital, for purchasing the land necessary therefor and for refund- 
ing revenue bonds previously issued for any of the foregoing purposes or for any combination thereof. 

B.. The county or counties entering into an agreement with the New Mexico hospital equip- 
ment loan council may pledge irrevocably all or a portion of the revenues derived from the opera- 
tion of the county hospital or jointly owned county-municipal hospital and revenues derived from 
the leasing of or other contractual arrangement for the operation of the county hospital or jointly 
owned county-municipal hospital for the payment of rentals, principal and interest and any other 
amount or obligation required under the lease, loan or other financing agreement with the New 
Mexico hospital equipment loan council. 

C. Ata regular or special meeting called for the purpose of approving the execution and deliv- 
ery of a lease, loan or other financing agreement with the New Mexico hospital equipment loan 
council as authorized in this section, the hospital governing board may adopt:a resolution or other 
proceedings declaring the necessity for entering into the lease, loan or other financing agreement 
with the New Mexico hospital equipment.loan council; authorizing the entering into of the lease, 
loan or other financing agreement with the New Mexico hospital equipment loan council; and des- 
ignating the source of the pledged revenues for the payment or repayment of rentals, principal and 
interest and any other amounts and obligations required under the lease, loan or other financing 
agreement with the New Mexico hospital equipment loan council. 

D. The rentals, principal and interest.and any other amounts and obligations owed under a 
lease, loan or other financing agreement with the New Mexico hospital equipment loan council 
shall be payable solely out of all or a portion of the revenues derived from the ownership and op- 
eration of a county hospital or jointly owned county-municipal hospital and revenues derived from 
the leasing of or other contractual arrangement for the operation of a county hospital. or jointly 
owned county-municipal hospital for which the lease, loan or other. financing agreement with the 
New Mexico hospital equipment loan council is entered into, The amount and obligations under a 
lease, loan or other financing agreement with the New Mexico hospital equipment loan council en- 
tered into under the authority of the Hospital Funding Act shall never constitute an indebtedness 
of a county'or municipality within the meaning of any state constitutional provision or statutory 
limitation and shall never constitute or give rise to a pecuniary Higbijity of the county or charge 
against its general credit or taxing power. 

E. The rentals, principal and interest and any other amounts cua obligations owed under a 
lease, loan or other financing agreement with the New Mexico hospital equipment loan council 
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4-48B-29 COUNTIES 4-48B-29 
shall be secured by the pledge of the revenues out of which such rentals, principal and interest and 
any other amounts and obligations shall be payable and may be secured by a mortgage covering 
all or any part of the county hospital or jointly owned aie sian hospital from which the 
revenues so pledged may be derived. 

F. The resolution or proceedings under which the Pees loan c or other financing agreement are 
authorized to be entered into or any mortgage relating thereto may contain any agreement and © 
provisions customarily contained in instruments securing leases, loans or other financing arrange- 
ments including, without limiting the generality of the foregoing, provisions respecting the desig- 
nation and collection of the revenues from the county hospital or jointly owned county-municipal 
hospital covered by such proceedings or mortgage, the maintenance and insurance of those hos- 
pitals, the creation and maintenance of special funds derived from the revenues relating to such 
hospital and the rights and remedies available in event of default to the New Mexico hospital 
equipment loan council under a mortgage, all as the hospital governing board may deem advis- 
able. The resolution or proceedings authorizing any lease, loan or other financing agreement and 
any mortgage securing those obligations may provide the procedure and remedies in the event of 
default and the payment of the rentals, principal and interest or'other amounts and obligations 
thereunder or in the performance of any agreement. No breach of any agreement shall impose any 
pecuniary liability upon a county or charge against its general credit or taxing power. ° 

G. No notice, consent or approval by any governmental body, commission or public officer shall 
be required as a prerequisite to the entering into of a lease, loan or other financing agreement with 
the New Mexico hospital equipment loan council or the making of a mortgage under the authority 
of the Hospital Funding Act, except as provided in this section. 


History: 1978 Comp., § 4-48B-26.1, enacted by 
Laws 1987, ch, 49, § 9; 1992, ch. 41, § 4. 

Compiler's notes. — This section was enacted as § 4- 
48B-26.1 by Laws 1987, ch. 49, § 9, but was recompiled as 
§ 4-48B-28 NMSA 1978. 

The 1992 amendment, effective May 20, 1992, made 
minor stylistic changes in the section catchline and 
throughout the section; inserted "or refinancing" and "and 


end of Subsection A; substituted "a resolution or other 


proceedings" for "an ordinance or resolution" near the 
middle of Subsection C; and, in Subsection F, substituted | 
"resolution or proceedings" for "resolution, ordinance and 
proceedings” near the beginning of the first sentence and 


substituted "hospital governing board" for "county com- 


missioners" near the end of that sentence, and inserted 


"resolution or" near the beginning of the second sentence. 
for refunding revenue bonds previously issued" near the 


4-48B-29. Refunding revenue bonds. 


The county commissioners may issue refunding bonds for the purpose of refunding any of the 
revenue bonds issued under the Hospital Funding Act. The board shall adopt an ordinance or resolu- 
tion stating the facts making the issuance of the refunding bonds necessary or advisable, the deter- 
mination of the necessity or advisability by the county commissioners and the amount of refunding 
bonds that the county commissioners conclude as necessary and advisable to issue: The ordinance or 
resolution shall establish the form of the bonds; the rate or rates of interest of the bonds, provided 
the net effective interest-rate of the bonds shall not exceed the maximum net effective interest rate 
permitted by the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978]; the date of the refund- 
ing bonds; the denominations of the refunding bonds; the maturity dates, the last of which shall not 
be more than thirty years from the date of the refunding bonds; and the place or places of payment 
of both principal and interest either within or outside of the state. Refunding bonds’ when issued, 
except for bonds issued in book entry or similar form without the delivery of physical securities, shall 
be negotiable in form, bear the signature or the facsimile signature of the chairman of the board of 
county commissioners, bear the seal of the county and be attested by the clerk of the county. All re- 
funding bonds may be exchanged dollar for dollar for the bonds to be refunded or they may be sold 
at a public or private sale as directed by the county commissioners, The proceeds of the sale shall 
be applied only to the purpose for which the refunding bonds were issued, including but not limited 
to establishment and funding of an escrow with a bank or trust company from which the acbisste oe 
bonds may be paid and the payment of any expenses incidental thereto. 


History: 1978 Comp., § 4-48B-29, enacted by Laws 
1992, ch. 41, § 5. 
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4-49-1 BONDS FOR COURTHOUSES, JAILS, BRIDGES, HOSPITALS AND LIBRARIES 4-49-2 


ARTICLE 49 


Bonds for Courthouses, Jails, Bridges, 
Hospitals and Libraries 


Sec. , ; es. ; Sec. 

4-49-1. Bonds for remodeling and making additions. 4-49-11, Ballots. 

4-49-2, Location of county hospitals; approval of the de- 4-49-12. Qualifications of voters. 
partment of health,; 4-49-13, ‘Stream on county boundary; bridge bonds, 

4-49-3. Two or more counties joining in construction of 4-49-14. Vote for issuance; notice of bids; proposals; place 
county hospital; bonds. of construction. 

4-49-4, Bonds for courthouses, jails and bridges. 4-49-15, Contracts authorized. 

4-49-5. Election necessary. 4-49-16, Registration of bonds. 

4-49-6, Legislative declaration; necessary puiblic build- 4-49-17, Tax levy for payment of bonds. 
ings and public projects. 4-49-18, Taxes to be paid in cash; use for specified purpose. 

4-49-7, General obligation bonds; authority to issue. 4-49-19. Redemption; notice; cancellation. 

4-49-8, Election on bond question; petition; notice; elec- 4-49-20, Use of funds for specific purpose; misapplica- 
tion without petition, tion; penalty. 

4-49-9. Second petition; procedure. , “3 4-49-21. Failure to levy tax; mandamus, 

4-49-10. Conduct of election. — 


4. 49- 1. Bonds for remodeling and making additions. 


Bonds may: ie isdaed under the provisions of Sections 4-49-1 through 4-49-21 NMSA 1978 for the 
purpose of remodeling and making additions to. necessary public buildings and for water, sewer or. 
sanitary landfill systems and airports under the same conditions as provided for issuance of bonds 
for constructing them. Provided, however, that no money derived from general obligation bonds 
issued and sold under the provisions of Sections 4-49-1 through 4-49-21 NMSA 1978 shall be used 
for maintaining existing buildings, and, if used for that purpose, the bonds shall be invalid: 


History: 1953 Comp., § 15-49-2.1, enacted by Laws bonds only to the extent authorized by law or necessarily 


1963, ch. 246, § 1; 1983, ch. 184, § 1. implied therefrom. 1980 Op. Att'y Gen. No, 80-02. 

Cross references. — For provisions relating to form, Proper expenditures from bond proceeds. — In 
interest, maturities, payment, sale and other matters re- addition to actual construction-related costs, the pro- 
lating to general obligation bonds issued by counties, see ceeds of general obligation bond issues of a county may 
6-15-3 NMSA 1978 et seq. be expended only for the purchase of the construction site 

Tart and for equipment which becomes an integral part of the 
ANNOTATIONS building being constructed (i.e., fixtures) or which is of a 


permanent.or nondepletable nature and reasonably nec- 
essary, to the use of the building for its intended purpose 
(e.g., beds, mattresses and other permanent furnishings). 
1980 Op. Att'y Gen. No. 80-02, 


Extent of bond issues limited. — A county may bor- 
row money through the issuance, of general obligation 


4-49-2, [Location of county hospitals; approval of the department of 
health. |] 


‘The county hospital or hospitals constructed pursuant to the provisions of this act [4-49-2, 
4-49-83, 4-49-8 NMSA 1978] shall be situated in the county in such manner as to make hospital ser- 
vice reasonably accessible to all persons in the county, as determined by the county commission- 
ers in each county, subject to the approval of the director of the state department of public health 
[secretary of health]. ; 


History: 1941 Comp., § 15-4618, enacted by Laws Compiler's notes. — The powers, duties and property 
1947, ch. 20, § 4; 1953 Comp., § 15-49-3. of the former state departments of public health and pub- 

Bracketed material. — The bracketed material lic welfare and the state department of public health and 
was inserted by the compiler and is not part of the law. welfare were transferred to the "health and social services 
Laws 1991, ch. 25, § 16 repealed former 9-7-4 NMSA department" by Laws 1968, ch. 37, § 3. 
1978 ‘and enacted a new 9-7-4 NMSA 1978, relating Cross references. — For power of counties to con- 
to the department of health. Laws 1991, ch. 25, § 17 struct, purchase, own, maintain and operate hospitals 
amended 9-7-5 NMSA 1978 to provide that the admin- generally, see 4-48B-5 NMSA 1978. 


istrative head of the department of health is the sec- 
retary of health. 
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4-49-3 COUNTIES 4-49-6 


4-49-38. [Two or more counties joining in construction of county 
hospital; bonds. |] 


If two or more counties shall, through their respective boards of county ‘commissioners, deem it 
advisable to construct one hospital or isolation ward for the benefit jointly of such counties, the 
said counties jointly shall have the powers and authorities in this act [4-49-2, 4-49-3, 4-49-8 NMSA 
1978] granted to any individual county, and any bonds so issued shall be bonds of the respective 
counties issued according to the proportions of their populations as shown in the last census, and 
such hospital and [or] isolation ward may be located at any point in any of the counties as may be 
determined by agreement of the boards of county commissioners. 


History: 1941 Comp., § 15-4619, enacted by Laws Cross references, — For joint county-municipal hospi- 
1947, ch. 20, § 5; 1953 Comp., § 15-49-4, tals, see 3-44-1 NMSA 1978 et seq. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


4-49-4. Bonds for courthouses, jails and bridges. 


The bonds authorized in Chapter 4, Article 49 NMSA 1978 to be issued shall be in such form 
and shall be payable at such place or places as the board of county commissioners may direct, with 
interest payable semiannually at the same place or places where the principal is made payable. 
The bonds, except for bonds issued in book entry or similar form without the delivery of physical 
securities, shall bear the seal of the county issuing them and shall be signed by the chairman of 
the board of county commissioners and attested by the county clerk. 


History: Laws 1891, ch. 88, § 2; C.L. 1897, § 350; Cross references. — For restrictions on county in- 
Code 1915, § 1157; C.S. 1929, § 33-3902; 1941 Comp., debtedness, see N.M. Const., art. IX,.§ 10. 
§ 15-4602; 1953 Comp., § 15-49-5; 1983, ch. 265, § 19. For destruction of ‘documentary evidence of extin- 


guished public debt, see 6-10-62 NMSA 1978. 


4-49-5. [Election necessary. | 


That before any bonds shall be issued under this article, the same shall be ordered by a vote of 
the qualified electors of such county, in the same manner hereinafter provided. 


History: Laws 1891, ch. 83, § 3; C.L. 1897, § 351; Cross references. — For restrictions on county in- 
Code 1915, § 1158; C.S. 1929, § 33-3903; 1941 Comp., debtedness, see N.M, Const., art. IX,§ 10. © ‘ 
§ 15-4603; 1958 Comp., § 15-49-6. 


4-49-6. Legislative declaration; necessary public buildings and public 
projects. 


The legislature declares that courthouses, jails, bridges, hospitals, public libraries, facilities for 
the holding of county fairs, cultural facilities, juvenile detention homes, athletic facilities, parking 
structures, administrative facilities, facilities for housing equipment, repairing equipment and 
servicing equipment and sewerage facilities are necessary public buildings, and the purchase of 
books or other library resources, construction or repair of public roads, construction and acquisi- 
tion of water, sewer or sanitary landfill systems and airports are necessary public projects. 


History: 1953 Comp., § 15-49-6.1, enacted by Laws For bonds for juvenile detention homes, see 33-6-1, ea 
1973, ch. 400, § 1; 1975, ch. 84, § 1; 1976, ch. 42, § 1; 6-2 NMSA 1978... 
1979, ch. 137, § 1; 1983, ch. 184, § 2; 1985, ch. 50, § 1; The 1991 amendment, effective June 14, 1991, in- 
1991, ch. 89, § 1. serted "the purchase of books or other library resources" 
Cross references, — For hospital funding, see 4-48B-1 near the end of the section and made a minor stylistic 
NMSA 1978 et seq. change. 


For restrictions on county indebtedness, see N.M. 
Const., art. IX, § 10. 
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4-49-7 BONDS FOR COURTHOUSES, JAILS, BRIDGES, HOSPITALS AND LIBRARIES 4-49-8 


ANNOTATIONS 


Proper expenditures from bond proceeds. — In 
addition to actual construction-related costs, the pro- 
ceeds of general obligation bond issues of a county may 
be expended only for the purchase of the construction site 
and for equipment which becomes an integral part of the 


building being constructed (i.e.; fixtures) or which is of a 
permanent or nondepletable nature and reasonably nec- 
essary to the use of the building for its intended purpose 
(e.g., beds, mattresses and other permanent furnishings). 
1980 Op. Att'y Gen. No. 80-02. 


4-49-7. General obligation bonds; authority to issue. 


The boards of county commissioners may issue the general obligation bonds of the county in 
any sum necessary, not greater than four percent, inclusive of all other bonded indebtedness, of 
the assessed value of the taxable property of the county, for the purpose of building courthouses, 
jails, bridges, hospitals, public libraries, facilities for the holding of county fairs, cultural facilities, 
purchasing books or other library resources, building juvenile detention homes, athletic facilities, 
parking structures, administrative facilities, facilities for housing equipment, repairing equip- 
ment and servicing equipment and sewerage facilities, constructing or repairing public roads and 


for construction and acquisition of water, sewer or sanitary landfill systems and airports. 


History: 1953 Comp., § 15-49-6.2, enacted by Laws 
1973, ch. 400, § 2; 1975, ch. 84, § 2; 1976, ch. 42, § 2; 
1979, ch. 187, § 2; 1988, ch. 184, § 3; 1985, ch. 50, § 2; 
1991, ch. 89, § 2. 

Cross Peferences: — For Hospttert funding, see 4-48B-1 
NMSA 1978 et seq. 

For restrictions on county indebtedness, see N.M. 
Const., art. IX, § 10. 

For bonds for juvenile detention homes, see 33-6-1, 33- 
6-2 NMSA 1978. 

The 1991 amendment, effective June 14, 1991, in- 
serted "purchasing books or other library resources, build- 


ANNOTATIONS 


Proper expenditures from bond proceeds. — In 
addition. to actual construction-related costs, the pro- 
ceeds of general obligation bond issues of a county may 
be expended only for the purchase of the construction site 
and for equipment which becomes an integral part of the 
building being constructed (i.e., fixtures) or which is of a 
permanent or nondepletable nature and reasonably nec- 
essary to the use of the building for its intended purpose 
(e.g., beds, mattresses and other permanent furnishings). 
1980 Op. Att'y Gen. No. 80-02. 


ing" near the middle of the section. 


4-49-8. Election on bond efliedtton: petition; notice; election without 
petition. 


A. Whenever a petition signed by not less than two hundred qualified electors of any county 
in this state is presented to the board of county commissioners asking that a vote be taken on the 
question or proposition of building, remodeling or making additions to necessary public build- 
ings or necessary public projects, setting forth in general terms the object: of the petition and the 
amount of bonds asked to be voted for, the board of county commissioners of the county to which 
the petition is presented shall, within ten days after the presentation, call an election to be held 
within sixty days thereafter in the county. Except as provided in Chapter 4, Article 49 NMSA 1978, 
such elections shall be held and conducted pursuant to the provisions of the Local Election Act 
[Chapter 1, Article 22 NMSA 1978}. 

B. After the defeat of any proposition once voted for, a faecond special election upon any ques- 
tion or proposition under the provisions of Chapter 4, Article 49 NMSA 1978 shall not be held for 
a term of two years unless a petition requesting another election; containing the names of quali- 
fied electors of the county equal to ten percent of the votes cast for governor in the last preceding 
election and otherwise conforming to the requirements of this section, is presented to the board of 
county commissioners; provided, however, that in no event shall more than two elections upon any 
proposition or question under Chapter 4, Article 49 NMSA 1978 be held in any term of two years. 
A bond election as provided in this section may also be called by the board of county commission- 
ers, without any petition, after the board has adopted a resolution calling such an election, which 
resolution shall set forth the object of the election and the amount of bonds to be issued. . 


History: Laws 1891, ch. 83, § 4; C.L. 1897, § 352; 
Code 1915, § 1159; C.S. 1929, § 33-3904; Laws 1937, ch. 


1951, ch. 83, § 3; 1953 Comp., § 15-49-7; Laws 1959, ch. 
234, § 1; 1985, ch. 50, § 3; 2018, ch. 79, § 72. 

Cross references, — For requirement of holding of 
elections generally, see 4-49-5 NMSA 1978. 
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4-49-9 COUNTIES 


For conduct of general elections, see 1-1-1 NMSA 1978 
et seq. 

For bond elections generally, see 6- 15-238 NMSA 1978 et 
seq. 

For publication of notice, see 14+11-1 NMSA'1978 et seq. 

For bond elections, see 6-15-26 NMSA 1978. 

The 2018 amendment, effective July 1, 2018, provided 
that bond elections on the question or proposition of build- 
ing, remodeling or making additions to necessary public 
buildings or necessary public projects shall be held and 
conducted pursuant to the provisions of the Local Elec- 
tion Act, and made technical and conforming changes; 
added subsection designation "A."; in Subsection. A, after 
"to be voted for", deleted "it shall be the duty of", after 
"to which the petition’, deleted:"may be" and added "i 3", 
after "presented", added "shall", after "in the county.", 7 
leted "The board ‘shall give notice of the election by pub- 
lication once'a week for at least three consecutive weeks 
in any newspapers published in the county, which notices 
shall set. forth the time and place of holding the election, 
the necessary public building or necessary public project 
proposed and which bonds are to be voted for.", and af- 
ter "held and conducted", deleted "in the same manner as 
general elections, including recount and contest, and the 
board of county commissioners shall certify and declare 
on the records of the county the returns ofthe election" 
and added "pursuant to the provisions of the Local Elec- 
tion Act."; and added subsection designation "B.". 


ANNOTATIONS 
Requirements as to voting on multiple proposi- 
tions. — Petition filed under this section, asking that 


4-49-9. [Second petition; procedure.] 


4-49-11 


a vote be taken upon two bond issues, designated sepa- 
rately, did not authorize submission by ballot as a joint 
proposition, and an election at which the ballot submitted 


_a single proposition, for or against, "courthouse and jail 


bonds," was null and void. Dickinson v. Board of Comm'rs, 
1929-NMSC-077, 34 N.M. 337, 281 P. 33, explained in 
White v. Bd. of Educ., 1988-NMSC-009, 42 N.M. 94, 75 
P.2d 712. 

Bridge bonds can be issued only when ordered by a 
vote of the qualified voters of the county. 1909-12 Op, Att'y 
Gen. 86. 

Bond election after defeat at special election, — 
Board of county commissioners may, by resolution, and 
without petition, call for a bond election within two years 


_ after the same proposition has been defeated in.a special 


election if the resolution.calls, for the bond election to be 
held at a general election. 1961-62 Op. Att'y Gen, No. 82- 
122. 

Required publication of notice. — Publication of toe 
notice of election for three consecutive weeks is required, 
though the election may be held the day following the last 
publication when notice of publication so declares, 1941- 
42 Op. Att'y Gen. No. 41-3755. 

Postponement of election. — The board of county 
commissioners would not be justified.in postponing an 
election on a bond issue for a juvenile detention home un- 
til the next primary election on the grounds of shortage 
of funds to conduct such an election at the present time. 
1961-62 Op. Att'y Gen. No. 61-114. 


In the event that a second petition is filed, the procedure for the calling of such election, for giv- 
ing notice thereof.and for all other procedure requirements, shall be the same.as if noother:peti- 


tion had been filed. 


History Laws 1987, ch. 52, § 2;,1941 Comp., § 15- 


4. 49- 10. [Conduct of election. | 


All such eldehums as herein provided for shall be held at the usual place of voting in such county; 
and shall be conducted by the officers or persons provided by law for the holding of ordinary) or 
general elections in any such county, suchselection to be in all respects governed by, and the result 


declared according to, the rules and regulations provided by law for holding ordinary or general 


elections. 


History: Laws 1891, ch. 83, § 5; C.L. 1897, .§ 353; 
Code 1915, § 1160; C.S. 1929, § 33-3905; 1941 Comp., 
§ 15-4606; 1953 Comp., § 15-49-9. 

Cross references. — For conduct of general elections, 
see 1-1-1 NMSA 1978 et seq: 

For bond elections generally, see 6- 15-23 NMSA. 1978 
et seq. 


4-49-11. [Ballots.] 


i 


“). .. .,ANNOTATIONS 


Holding of bond election and regular election at 


same time. — The submission of the proposition of the 


issuance of county bonds for a courthouse may be at the 
same time as thé regular election if 4-49-8 NMSA 1978 is 
complied with in the matter of published notice. 1919- ™ 
Op. Att'y Gen. No, 19-2347. pA 


The vote at all such elections shall be by ballot, on tickets or ballots having written or printed 
words, "For courthouse bonds," or "Against," [or] any other work of improvement for which bonds 


are to be voted, as the case may be. 
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4-49-12 


History: Laws 1891, ch, 83, § 6; C.L. 1897, § 354; 


Code 1915, § 1161; C. S. 1929, § 33-3906; 1941 Comp., 


§ 15-4607; 1953 Comp., § 15-49-10, 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Necessity for statement in election notice or 
ballot as to location of proposed building. — No 


4-49-12. [Qualifications of voters.] 


BONDS FOR COURTHOUSES, JAILS, BRIDGES, HOSPITALS AND LIBRARIES 


4-49-14 


language in the statutes specifically requires that the ex- 
act proposed location of a proposed jail be stated either 
in the election notice or in the ballot form, even if such a 
place be designated in the petition, 1951-52 Op. Att'y Gen. 
No, 51-5402. 

Numbers on ballots. — It is not necessary that ballots 
used in courthouse bond election have a concealed num- 
ber, 1937-38 Op. Att'y Gen. No. 38-2018, 


All qualified electors under the laws of this state who are property taxpayers shall be entitled to 


vote at all elections provided by this article. 


History: Laws 1891, ch. 83, § 7; C.L. 1897, § 355; 
Code 1915; § 1162; C.S. 1929, § 38-3907; 1941 Comp., 
§ 15-4608; 1953 Comp., § 15-49-11, 

Cross references, — For restrictions on county in- 
debtedness, see N.M. Const., art. IX, § 10. 

For bond elections generally, see 6-15-23 NMSA 1978 
et seq. 

Compiler's notes. — The restriction by this section 
of the right to vote in bond elections to property owners 
appears to be unconstitutional under the rationale of the 
decision in Bd, of Educ. v. Maloney, 82 N.M. 167; 477 P.2d 
605 (1970). See also N.M. Const., art. IX, § 10, 6- . “ i 
15-26 NMSA 1978. ° 4 


ANNOTATIONS 


Persons entitled to vote at elections. — Petitions 
may be signed by any qualified electors of the county 
though only property owners may vote on the proposition 
in view of N.M. Const., art. IX, § 10. 1941-42 Op. Att'y Gen. 
No. 41-3755. But see 6-15-25, 6-15-26 NMSA 1978. 

Members of a firm or a corporation whose individ- 
ual names do not appear on the tax rolls, or where it is 


not shown that certain indwideal members have paid ¢ 


,] 


property taxes, are not entitled to vote in bond election for 
a courthouse and jail. 1937-38 Op. Att'y Gen. No. 38-2041. 

Ex-soldiers who have completely ‘used up their exemp- 
tion are not entitled to vote for a bond election for a court- 
house and jail; unless they have actually paid property 
taxes during the preceding year. 1937-38 Op. Att'y Gen. 
No, 38-2013; 1937-38 Op. Att'y Gen. No. 38-2041. 

In a bond election for a courthouse and jail, the petition 
must be signed by not.less than 200 qualified electors of 
the county who may not be taxpayers, but the voters at 
such election must have paid a property tax the preced- 
ing year. 1937-38 Op. Att'y Gen. No: 38-2013; 1937-38 Op. 
Att'y Gen. No, 38-2041, 

Persons who pay no tax are not entitled to vote at a 
county bond election by reason of their having purchased 
an automobile license plate because, while it.may be in 
lieu of a property tax, it is.not a property tax, and the pro- 
ceeds, so far as the county is concerned, go to the road 
fund and not to payment of the county bonded indebted- 
ness. 1939-40 Op. Att'y Gen. No, 39-3240 (rendered prior 
to amendment of N.M, Const. art, IX, § 10). 

Law reviews. — For comment, "The Last Bastion 
Crumbles; All Property Restrictions on Franchise Are Un- 
constitutional," see 1 N.M.L. Rev, 403 (1971). 


4-49-13. [Stream on county boundary; bridge bonds. ] 


When any two-counties are separated by a stream of water, and it is desired to bridge such 
stream, such counties may join in the construction of the same, and the county commissioners of 
the aforesaid counties shall determine the proportionate share of bonds to be issued by each, and 
each county shall bear its proportionate share and expense of cost of constructing and maintaining 
said bridge, and if the same be a toll bridge, shall receive a proportionate share of tolls collected 
therefrom: provided, that each county shall vote separately on the issue of the bonds. 


History: Laws 1891, ch. 83, § 8; C.L. 1897, § 356; 
Code 1915, § 1163;:C.S. 1929, § 33-3908; 1941 Comp., 
§ 15-4609; 1953 Comp., § 15-49-12. 


4-49- 14, [Vote for i issuance; notice of bids; proposals; place of 
_ construction. | m9 


f 


If the majority of the legal votes cast at any such election herein provided for shall be in favor of 
the proposition voted for the issuing of bonds, then the county commissioners of such county, if the 
proposition be for the building of a courthouse or jail or bridge for which bonds were voted, shall 
without delay give notice in some newspaper of general circulation published in such county, not 
exceeding thirty days, that sealed proposals will be received until a certain hour ina certain day 
named in such notice, not to exceed thirty days thereafter, for the building of such courthouse, or 
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4-49-15 . COUNTIES 4-49-17 


jail, or bridge, as the case may be, which notice shall set forth the location of the proposed court- 
house or jail or bridge with such particularity of details that an inspection of the premises may be 
had without difficulty. 

Proposals for the building of any such courthouse or jail or bridge; if notices have not been given 
by the county commissioners of such county that such proposals shall be for the building of such 
courthouse or jail or bridge, in accordance with the plans and specifications on file in the posses- 
sion of said county commissioners, such proposals shall be accompanied with complete plans and 
specifications of the same, the price to be charged therefor in the bonds of the county at par value, 
or for cash, together with a bond of undertaking, with good and sufficient security double the 
amount of the proposed cost thereof, conditioned for the faithful execution of the work proposed 
and the carrying into effect of any contract made in reference thereto. The board of county commis- 
sioners are [is] hereby authorized to build courthouses, jails and bridges, in the place designated 
by the petitioners, if the majority of the voters so decide, and in no other place. | 


History: Laws 1891, ch. 83, § 9; C.L. 1897, § 357; Cross references. — For public works generally, see 


Code 1915, § 1164; C.S. 1929, § 33-3909; 1941 Comp., 13-4-1 NMSA 1978 et seq. 
§ 15-4610; 1953 Comp., § 15-49-13. For publication of notice generally, see 14-11- 1 NMSA 
Bracketed material. — The bracketed material was 1978 et seq. 


inserted by the compiler and is not.part of the law. 


4-49-15. [Contracts authorized.| 


The said county commissioners of any county are hereby fully authorized and empowered to 
enter into any and all contracts necessary to carry into effect the provisions of this article, 


History: Laws 1891, ch. 83, § 10; C.L. 1897, § 358; 
Code 1915, § 1165; C.S. 1929, § 33-3910; 1941 Comp., 
§ 15-4611; 1953 Comp., § 15-49-14. 


4-49-16. [Registration of bonds.] 


The county commissioners of any county issuing such bonds shall make a registration thereof 
in a book to be kept for that purpose, showing the date, amount, number [and] maturity of such 
bonds, and if issued for the building of a courthouse or a jail or a bridge, what bridge or other work 
of internal improvement. 


History: Laws 1891, ch. 83, § 11; C.L. 1897, § 359; Bracketed material. — The bracketed material was 
Code 1915, § 1166; C.S. 1929, § 33-3911; 1941 Comp., inserted by the compiler and is not part of the law. 
§ 15-4612; 1953 Comp., § 15-49-15. s kang 


4-49-17. [Tax levy for payment of bonds. ] 


It shall be the duty of the board of county commissioners to ascertain from the assessment books 
of the county the amount of assessed taxable property in each county having issued bonds, and 
what percentage thereof is required to be levied to pay said amount, and when so ascertained, 
shall levy such percentage upon the taxable property of such county (to pay the interest and cre- 
ate a sinking fund for the final redemption of such bonds: provided, that there shall be no levy 
made for the payment of the principal of such bonds until ten years after their issue) as may be 
responsible for such bonds, and shall place the same upon the tax books and lists of the county in a 
separate column or columns designating the purpose for which said tax is levied upon any particu- 
lar county, and said tax shall be accordingly collected by the treasurer of such county in the same 
manner that other taxes are collected. 


History: Laws, 1891, ch. 83, § 12; C.L. 1897, § 360; Cross references. — For restrictions on county. in- 
Code 1915, § 1167; C.S. 1929, § 33-3912; 1941 Comp., debtedness, see N.M. Const., art. IX, § 10, 
§ 15-4613; 1953 Comp., § 15-49-16. 
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4-49-18. [Taxes to be paid in cash; use for specified purpose. | 


All taxes for interest on and for the redemption of such bonds shall be paid only in cash, and 
shall be kept by the county treasurer as a special fund, to be used for the payment of interest on 
and for the redemption of such bonds only. 


History: Laws 1891, ch. 83, § 13; C.L. 1897, § 361; 
Code 1915, § 1168; C.S. 1929, § 38-3913; 1941 Comp., 
§ 15-4614; 1953 Comp., § 15-49-17. 


4-49-19, [Redemption; notice; cancellation.] . 


It shall be the duty of the county treasurer to keep the interest and sinking fund account of 
the county separate and distinct, and when there are sufficient funds in his hands to the credit of 
the redemption fund to pay in full the principal and interest of any such bonds issued under-this 
article by any such county, to immediately call in and pay as many of such»bonds, with accrued 
interest thereon, as such funds in hand will liquidate, as hereinbefore provided. Such bonds shall 
be paid in the order of their number, and when it is desired to redeem any of such bonds the county 
treasurer shall cause to be published for thirty days in some newspaper at or nearest the county 
seat, a notice stating that certain county bonds by numbers and amounts will be paid on presenta- 
tion, and that at the expiration of thirty days-such bonds will cease to bear interest, and when any 
bonds or coupons issued under this article are redeemed, it shall be the duty of such treasurer to 
certify his action to the board of county commissioners, who shall cancel the bonds by punching 
holes through all the signatures of the bonds and coupons, so that they can be plainly identified, 
and cause record to be made of the same. 


History: Laws 1891, ch. 83, § 14; C.L. 1897, § 362; 
Code 1915, § 1169; C.S. 1929, § 38-3914; 1941 Comp., 
§ 15-4615; 1958 Comp., § 15-49-18. 


Cross references. — For publication of notice gener- 
ally, see 14-11-1 NMSA 1978 et seq. 


4-49-20, [Use of funds for specific purpose; misapplication; penalty. |] 


No bonds issued under this article, nor the proceeds thereof, shall be used for any other purpose 
than that for which they were issued. Any officer who shall apply the same to any other purpose 
shall be deemed guilty of a misdemeanor, and upon conviction shall be fined not less than double 
the amount of the bonds so misapplied, and imprisoned not less than one year: provided, that the 
proceeds of such bonds may be applied for the redemption of the same. 


History: Laws 1891, ch. 83, § 15; C.L. 1897, § 363; 
Code 1915, § 1170; C.S. 1929, § 33-3915; 1941 Comp., 
§ 15-4616; 1953 Comp., § 15-49-19. 

Cross references. — For purposes for which bonds is- 
sued, see 4-49-1 NMSA 1978. 


ANNOTATIONS 


county for the specific purpose of constructing and equip- 
ping a county detention facility. This is the purpose for 
which the voters approved the bonds. The interest from 
the investment of the proceeds may not be used for the 
construction of a juvenile detention home. State ex rel. Bd. 
of Cnty. Comm'rs v. Montoya, 1978-NMSC-018, 91 N.M. 


421, 575 P.2d 605. 


Interest from investments deemed part of pro- 
ceeds. — General obligation bonds were issued by the 


4-49-21. [Failure to levy tax; mandamus. | 


If for any cause the board of county commissioners or county clerk, or other authority of any 
county who is by law charged with the levying of taxes or placing the same upon the tax books, 
shall fail or neglect to make such levy or place the same in the tax books at the time herein pro- 
vided, the holder or holders of any such bonds or coupons shall have the right by mandamus to 
compel the levy and collection of such taxes or the placing of the same on the said tax book. The 
writ of mandamus herein provided for may be granted either in term time or vacation, and the 
necessary jurisdiction for that purpose is hereby conferred. i 
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4-50-1 COUNTIES 4-50-2 


History: Laws 1891, ch. 83, § 16; C.L. 1897, § 364; 
Code 1915, § 1171; C.S. 1929, § 33-3916; 1941 Comp., 
§ 15-4617; 1953 Comp., § 15-49-20. 


Cross references. — For mandamus generally, see 44- 
2-1 NMSA 1978. 


ARTICLE 50 


Flood Control 

Sec. Sec. 
4-50-1. County flood commissioner; appointment; salary. 4-50-11. Emergency flood superintendent; appointment; 
4-50-2. Tax levy; county flood fund; authority to borrow, qualifications. 
4-50-3. Inspection of rivers; construction of works; per- 4-50-12. Term, oath and bond of superintendent. 

sonnel; contracts for financing, 4-50-13. Emergency flood workers. 
4-50-4, Entry upon lands; damages; interference; misde- 4-50-14, Service of notice, summons or calls for work; fil- 

meanor; objections. ing list. 
4-50-5. Condemnation of property. 4-50-15. Failure to work or pay; penalty; use of fine 
4-50-6. Limit on indebtedness; payment of expenses. money. 
4-50-7. Report to county commissioners. 4-50-16. Emergency district flood fund; superintendent 
4-50-8. Work in adjoining counties. failing to pay amounts collected; penalty; 
4-50-9. Expenditure of funds raised under prior law. recovery. 
4-50-10. Hmergency flood districts; establishment. 


4-50-17. Powers and duties of superintendent. 


4-50-1. County flood commissioner; appointment; salary. 


Subject to the approval of the board of county commissioners, there is created the office of county 
flood commissioner in each county through which runs any river or stream which is subject to flood 
conditions destructive to property or dangerous to human life. County flood commissioners shall 
be appointed by the governor to serve for a term of two years, or until their successors are ap- 
pointed and qualify, and they shall each receive a oe of one dollar ($1.00) a year payable from 


the county flood fund. 


History: Laws 1921, ch. 163, § 1; C.S. 1929, § 33- 
5001; 1941 Comp., § 15-4701; 1953 Comp., § 15-50-1; 
Laws 1967, ch. 238, § 8. 

Cross references. — For powers relating to flood and 
mud-slide hazard areas, see 3-18-7 NMSA 1978, 

For flood control in municipalities, see 3-41-1 NMSA 
1978 et seq. 

For disaster relief emergency funds, see 6-7-1 to 6-7-3 
NMSA 1978, 

For oath and bond of county officers, see a 1-13 ‘NMSA 
1978. 

For the Arroyo Flood Control Act, see 72-16-1 NMSA 
1978 et seq. 

For the Las Cruces Arroyo Flood Control Act, see 72- 
17-1 NMSA 1978 et seq, 

For the Flood Control District Act, see 72-18-1 NMSA 
1978 et seq. 

For the Southern Sandoval County Arroyo Flood Con- 
trol Act, see 72-19-1 NMSA 1978 et seq. 


ANNOTATIONS 


Appointment of commissioner. — Appointment of a 
county flood commissioner is not subject to the approval 


of the county commissioners. The sole authority of the 
county commissioners in this regard is to approve the 
establishment of the office of county flood commissioner. 
Once such commissioners have exercised their discretion 
in approving the establishment of such an office, the sole 
power of appointment of a person to such office is then 
vested with the governor. 1958- 60 Op. Att'y Gen. No. 60- 
134. 

Cooperation with cities and federal government 
proper. — A county and a city can enter into an agree- 
ment to-cooperate in sponsoring a flood control project, 
and counties and cities can cooperate with the federal 
government and seek aid under the Watershed Protec- 
tion and Flood Prevention Act (16 U.S.C. § 1001 et seq.), 
1963-64 Op. Att'y Gen. No. 63-82 (opinion rendered under 
former law). 

Law reviews. — For article, "Existing Legislation and 
Proposed Model Flood Plain Ordinance for New Mexico 
Municipalities," see 9 Nat. Resources J. 629 (1969). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 
ity of municipality or other governmental subdivision in 
connection with flood-protection measures, 5 A.L.R.2d 57. 

52A C.J.S. Levees and Flood Control § 21. 


4-50-2. Tax levy; county flood fund; authority to borrow. 


Aboard of county commissioners, upon certification of the need and estimated cost by the county 
flood commissioner, may contract to borrow funds through state or federal agencies or through the 
New Mexico finance authority for flood control purposes and may levy an annual tax at a rate not 
to exceed one dollar fifty cents ($1.50), or any lower maximum amount required by operation of the 
rate limitation provisions of Section 7-37-7.1 NMSA 1978 upon a tax imposed under this section, 
on each one thousand dollars ($1,000) of net taxable value, as that term is defined in the Property 
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4-50-3 FLOOD CONTROL 4-50-3 


Tax Code [Chapter 7, Articles 35 through 38 NMSA 1978], of all the taxable property located 
within five miles of both sides of any river or stream which contributes to or is subject to flood con- 
ditions destructive to property or dangerous to human life, Such taxes shall be levied and collected 
for the purpose of creating a fund which shall be used to construct and maintain dikes, dams, 
embankments, ditches or such other structures or excavations necessary to prevent flood waters 
from damaging property or human life within such counties or to repay, according to their terms, 
any state or federal loans obtained for flood control purposes. Such tax shall be assessed, levied 
and collected as other taxes are collected and when so collected shall be known as the "county flood 
fund", and such fund shall be maintained in such a manner as to keep separate records of all flood 
control taxes collected from each stream or river drainage area. The taxes collected shall only be 
used and disbursed for flood control projects in the drainage area for which they were assessed 
in accordance with the provisions of Sections 4-50-1 through 4-50-9 NMSA 1978 and shall not be 
transferred to any other fund or purpose. 


History: Laws 1921, ch. 168, § 2; C.S. 1929, § 33- annexation or adaptation. In re Southwestern Pub. Serv. 

5002; 1941 Comp., § 15-4702; 1953 Comp., § 15-50-2; Co., 1973-NMSC-064, 85 N.M. 318, 512 P.2d 73. 
Laws 1969, ch. 72, § 1; 1986, ch. 32, § 4; 1997, ch. 79, Electric transmission lines, poles, line transformers, 
§1. meters and such equipment frequently located on ease- 
The 1997 amendment, effective June 20, 1997, in- ments and public rights-of-way were not real-estate for 
serted "or through the New Mexico finance authority" in taxation purposes since they were changed or relocated 
the first sentence. frequently and were located on unowned land. Jn re 
Southwestern Pub. Serv. Co., 1973-NMSC-064, 85 N.M. 

ANNOTATIONS 313, 512 P:2d 73. 

‘Property subject to taxation. — Steam production Use of fund. — Money from the county flood fund may 
as ene ree of turbines, boilers, nee dnd be used to prevent future damage from floods, 1921-22 Op. 
fans, was real estate for taxation purposes where the Atty Gen. No, 22-3270. ne aye 
utility company installed and maintained such equip- County construction within city limits. — Sando- 
ment on special foundations, could not foresee moving val County could use county flood funds to construct flood 
it because of its huge size and weight and such equip- control structures located within the county and within 
ment was the very heart of the company's business. the drainage area as set forth in this section, when nec- 
In re Southwestern Pub. Serv. Co., 1973-NMSC-064, 85 essary to prevent flood waters from rivers or streams 
N.M. 313, 512 P.2d 73. from damaging life and property, even if the structures 

Electric transmission and distribution substation ay ae the Rio Rancho city limits, 1988 Op. Att'y Gen. 


equipment, consisting of transformers, switches and cir- 
cuit breakers, was not real estate for taxation purposes 
since it was readily portable and had very little, if any, 


Prohibited use of funds. — County funds raised by 
special tax for specific purposes are not subject to transfer 
to pay salaries of county officers. 1933-34 Op. Att'y Gen. 
No. 33-6381. 


4-50-3. Inspection of rivers; construction of works; personnel; contracts 
for financing. 


County flood commissioners may inspect rivers and streams in their respective counties 
where flood waters are liable to cause damage to property or life and in their discretion 
cause to be constructed and maintained dikes, embankments, dams, ditches or other struc- 
tures or excavations necessary to control such flood water and protect life and property in 
their counties against loss and damage. County flood commissioners may employ engineer- 
ing and other personnel, directly supervise or contract for the construction and maintenance 
of flood control works and do all other acts necessary to carry into effect the provisions of 
Sections 4-50-1 through 4-50-9 NMSA 1978. If the money in the county flood fund is insuf- 
ficient to finance flood control projects and provide for maintenance, the board of county 
commissioners, upon the recommendation of the county flood commissioner, may contract 
with any federal or state agency for grants or loans for the purpose of construction and 
maintenance of dikes, dams, embankments, ditches and other structures and excavations. 
Any contract for borrowing funds from state or federal agencies may provide that annual 
installments of principal and interest on the debt shall be paid out of the appropriate ac- 
count within the county flood fund. The provisions of Sections 6-6-11 through 6-6-18 NMSA 
1978 shall not apply to contracts entered into with state or federal agencies for flood control 
projects under the provisions of this section. 
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History: Laws 1921, ch. 163, § 3; C.S. 1929, § 33- 
5003; 1941 Comp., § 15-4703; 1953 Comp., § 15-50-3; 
Laws 1969, ch. 72, § 2. 

Cross references. — For limitation upon and payment 
of indebtedness and expenses, see 4-50-6 NMSA 1978, 

For county debt limit, see N.M. Const., art. IX, § 13. 

For finances of counties, municipalities and school dis- 
tricts generally, see 6-6-7 NMSA 1978 et seq. 


ANNOTATIONS 


Powers of commissioners as to employment of 
personnel. — The county flood commissioner may do all 
acts necessary to carry into effect the terms of 4-50-1 to 
4-50-9 NMSA 1978 and if employment of an attorney or 
an engineer or others for varied purposes to initiate or 
to carry through a program of flood control is reasonably 


necessary, such employment is authorized. 1951-52 Op. 
Att'y Gen. No, 52-5535. ) 

Power of commissioners to incur long-term in- 
debtedness. — There is no prohibition against county 
flood commissioners incurring a long-term indebted- 
ness for flood control purposes if such contract is: en- 
tered into in good faith and pursuant to the county 
flood commissioners' statutory powers. 1968 Op. Att'y 
Gen. No. 68-78, 

So long as the county flood. commissioners do not bind 
the county in a long-term lease under this section, to a 
debt for which the installment due during any one year 
cannot be paid in that year, the debt is binding and 
does not violate 4-50-6 NMSA 1978. 1968 Op. Att'y Gen. 
No. 68-78. 


4-50-4. [Entry upon lands; damages; interference; misdemeanor; 


objections. |]. 


Such county flood commissioners, their agents and employes [employees] shall have free and 
unobstructed ingress and egress to any and all lands and premises where such ingress and egress 
are necessary to the performance of the duties by this act [4-50-1 through 4-50-9 NMSA 1978] 
imposed, and shall not be liable for damages because of any such entry, except for wanton and ma- 
licious injury, and any person or persons obstructing such ingress or egress shall, upon conviction 
thereof, be found guilty of a misdemeanor. Provided, however, that no such dikes, embankments, 
dams and ditches, or other structures or excavations shall be constructed, built or maintained 
where written objection to such construction, building and maintaining are filed by the state engi- 
neer with any commissioner in charge thereof, and except in the manner as, after such objection, 
shall be approved by said state engineer. 


History: Laws 1921, ch. 163, § 4; C.S. 1929, § 33- 
5004; 1941 Comp., § 15-4704; 1958 Comp., § 15-50-4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references. — For fhe Tort ‘Claims Act, see AL 
4-1 NMSA 1978 et seq. 

For state engineer panaenaly: see 72-2-1 NMSA 1978 et 
seq. 


4-50-5. Condemnation of property. 


The county flood commissioners shall have the power to condemn property for the purpose of 
carrying Sections 4-50-1 through 4-50-17 NMSA 1978 into effect, upon petition to the district 
courts, and in the manner provided by the Eminent Domain Code [42A-1-1 through 42A-1-33 
NMSA 1978]. 


History: Laws 1921, ch. 163, § 5; C.S. 1929, § 33- 
5005; 1941 Comp., § 15-4705; 1953 Comp. a) 15- 50-5; 
1981, ch, 125, § 44. 

Cross references: — For eminent domain and con- 
demnation generally, see N.M. Const., art, II, § 20, and 
42A-1-1 NMSA 1978 et seq. 


ANNOTATION; Ss. 


ras Jur. 2d, A.L.R. and C.J.S. references, — 27 Ashi 
Jur. 2d Eminent Domain § 81. O18 


4-50-6, Limit on indebtedness; payment of expenses. 


A. , No expense or indebtedness shall be incurred. by any county flood commissioner. in excess 
of the amount. of any annual levy, excepting where there may be remaining on hand funds aris- 
ing from previous similar levies; provided, however, that where a board of county commissioners, 
upon the recommendation of the county flood commissioner, contracts to borrow funds from a state 
or federal agency or from the New Mexico finance authority for flood control projects and pledges 
the proceeds of the annual levies for their repayment, the amount which may be borrowed shall 
be limited by the terms of repayment so that no annual installment of principal and interest shall 
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exceed eighty percent of the amount. produced by the annual levy in the year preceding the signing 
of the loan agreement. 

B. All expenses and indebtedness incurred by any county flood commissioner under the pro- 
visions of Sections 4-50-1 through 4-50-9 NMSA 1978 shall be subject to the approval of the 
board of county commissioners. Upon the approval of the board, the expenses and indebtedness 
incurred shall be paid upon warrant drawn by the board of county commissioners, upon the fil- 
ing by the county flood commissioner of vouchers for the expenditures and indebtedness with 
the board of county commissioners. The warrants shall be paid by the county treasurer out of 
the appropriate separate account within the county flood fund. The county clerk shall file and 
keep a record of all vouchers filed with the board of county commissioners by the county flood 
commissioner. 


History: Laws 1921, ch. 163, § 6; C.S. 1929, § 33- authority" near the middle and, in Subsection B, substi- 


5006; 1941 Comp., § 15-4706; 1953 Comp., § 15-50-6; tuted "4-50-1 through 4-50-9 NMSA 1978" for "15-50-1 
Laws 1961, ch. 72, § 1; 1969, ch. 72, § 3; 1997, ch. 79, through 15-50-9 NMSA 1958" in the first sentence and 
§ 2. deleted "or warrants" following "upon warrant" in the sec- 
Cross references. — For power of commissioners to ond sentence. 
contract for financing, see 4-50-38 NMSA 1978. 
For county debt limit, see N.M. Const., art. IX, § 13. ANNOTATIONS 


For finances of counties, municipalities and school dis- 


tricts generally, see 6-6-7 NMSA 1978 et seq. i commissioner and not the board of county commissioners 
For powers of flood commissioners to incur long-term in- is under this section empowered to disburse county flood 


debtedness, see notes under 4-50-38 NMSA 1978. 1941-42 Op. Att'y Gen. No. 42-3986 nin: 
The 1997 amendment, effective June 20, 1997, in Senet load ig -aepbige enceted un 


Subsection A, inserted "or from the New Mexico finance 


Disbursement of flood moneys. — The county flood 


4-50-7. [Report to county commissioners. | 


Between the 15th day of December of each year and the succeeding first day of January each 
county flood commissioner shall make full and detailed report to the county commissioners of 
their respective counties, giving a detailed description of all work constructed, built or maintained 
by them during the current year, together with a full and true account of all expenditures made 
by such county flood commissioner. A copy of the report by this act [4-50-1 through 4-50-9 NMSA 
1978] required shall be filed in the office of the state engineer. 


History: Laws 1921, ch. 163, § 7; C.S. 1929, § 33- disbursed by county and precinct officers, see 10-17-4 


5007; 1941 Comp., § 15-4707; 1953 Comp., § 15-50-7. NMSA 1978. 
Cross references. — For filing with: county clerk 


of monthly statements of public moneys received and 


4-50-8. [Work in adjoining counties. | 


The ealialy flood commissioners are hereby authorized and empowered to jointly adden money 
with the county flood commissioners of adjoining counties, or to locate dikes, dams, embankments, 
ditches and other structures and excavations without their counties when such location is s deemed 
necessary for the aged of ake ge property and lives in their counties. 


History: Laws 1921, ch. 163, § 8; C.S. 1929, § 33- 
5008; 1941 Comp., § 15-4708; 1953 Comp., § 15-50-8. 


4-50-9. [Expenditure of funds raised under prior law. ] 


All county flood funds now on hand shall be held and disbursed subject to the provisions of this 
act [4-50-1 through 4-50-9 NMSA 1978]. All moneys in the county flood fund of the respective 
counties affected by this act, levied under the provisions of Section 1308 of the Compiled Laws of 
1915, of the state of New Mexico, shall be held, applied and expended in accordance with the terms 
and provisions of this act. 
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History: Laws 1921, ch. 163, § 9; C.S. 1929, § 33- - Cross references. — For county flood fund, see 4-50-2 

5009; 1941 Comp., § 15-4709; 1953 Comp., § 15-50-9. NMSA 1978. ; 
Compiler's notes, — Code 1915, § 1308, referred to in 

this section, is deemed to have been rede eg by 4-50-2 

NMSA 1978. 


4-50-10. [Emergency flood districts; establishment. ] 


Each county of the state through which runs any river, stream or arroyo subject to flood condi- 
tions destructive to property or dangerous to human life shall be by the board of county commis- 
sioners, within thirty days after the passage and approval of this act [4-50-10 through 4-50-17 
NMSA 1978], divided into emergency flood districts, and said board shall set out the limits and 
boundaries of each said district, and cause the same to be properly numbered so that ages same 
may be known and identified. 


History: Laws 1921, ch. 169, § 1; C.S. 1929, § 151- section should not be regarded as a limitation on the.au- 


301; 1941 Comp., § 15-4710; 1953 Comp., § 15-50-10. thority of county commissioners to redefine emergency 
ANNOTATIONS flood district boundaries, 1973 Op. Att'y Gen. No. aio 
Power of county commissioners to redefine dis- 
trict boundaries, — The 30-day specification in this 


4-50-11. [Emergency flood superintendent; appointment; 
qualifications. | 


It shall be the duty of the board of county commissioners to appoint an emergency flood su- 
perintendent for each of said districts. Each emergency flood superintendent shall be a citizen 
of the United States, and of the state of New Mexico, and shall have resided in the district for 
which he is appointed not less than two years. The term "superintendent" wherever used in 
this act [4-50-10 through 4-50-17 NMSA 1978] shall be construed to : mean "emergency flood 
superintendent. v 


History: Laws 1921, ch. 169, § 2; C.S. 1929, § 151- 
302; 1941 Comp., § 15-4711; 1953 Comp., § 15-50-11. 


4-50-12. [Term, oath and bond of superintendent.] 


The term of office of such superintendent shall be for a period of two years, and until his suc- 
cessor is appointed and qualified, and the board of county commissioners shall have power to 
remove such officer for any cause they shall deem sufficient. Within thirty days from the date of 
appointment each superintendent shall qualify by taking and filing with the county clerk an oath 
to faithfully perform his duties as such superintendent, and shall furnish.a bond to the county to 
faithfully perform his duties and to account for all moneys collected by him, which bond shall be 
in the sum of two thousand dollars [($2,000)], with at least.two good and sufficient sureties, to be 
approved by the board of county commissioners, and filed with the county clerk. 


History: Laws 1921, ch. 169, § 3; C.S. 1929, § 151- Cross references. — For bonds of public officers gen- 
303; 1941 Comp., § 15-4712; 1953 Comp., § 15-50-12. erally, see 10-2-1 NMSA 1978 et seq. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


4-50-13. Emergency flood workers. 


The superintendent, in all cases where property or life is threatened by flood waters, may, with 
the consent of the county commissioners, summon all or any part of the able-bodied male persons 
under the age of sixty years residing within his district and within five miles on each side of the 
flood river or stream, and require the persons summoned to work in the control and diversion of 
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the flood waters not to exceed five days during any current year, as their’ services may be needed. 
All persons having teams may be required to appear and work with their teams for the required 
number of days as above provided. The services may be rendered. in person, or by substitution, or 
the person summoned may pay in cash the sum of two dollars ($2.00) per day for each day's ser- 
vices required of him, and the sum of three dollars ($3.00) per day for each day's service required 
of any team belonging to him and summoned hereunder; however, no person or team summoned 
shall be required to work for more than one day until all of the persons and teams residing in the 
district have been required to either work or pay. 


History: Laws 1921, ch. 169, § 4; C.S. 1929,'§ 151- 
304; 1941 Comp., § 15-4713; 1953 Comp.; § 15-50-13; 
Laws 1969, ch, 219, #15, 


4-50-14, [Service of notice, summons or calls for work; filing list.] 


Said superintendent shall have the right to serve notice, summons or calls for work upon per- 
sons summoned and called hereunder. Such notice shall state time and place where such work is 
required, and the number of days' work required, and the teams required, and, he shall make a cor- 
rect list. of the names of all persons and teams summoned and file the same with the.county clerk. 


History: Laws 1921, ch. 169, § 5; C.S. 1929, § 151- 
305; 1941 Comp,, § 15-4714; 1953 Comp., § 15-50-14. 


4-50-15. [Failure to work or pay; penalty; use of fine money. | 


Any person summoned and called to do work hereunder as above provided, who shall fail to ap- 
pear and do said work or to furnish a substitute who shall appear and do said work, or pay to the 
superintendent the sum or sums herein provided in lieu of said work, shall be guilty of a misde- 
meanor and upon conviction therefor before any justice of the peace [magistrate] shall be fined in 
a sum not more than fifty dollars [($50.00)], or imprisoned in the county jail not more than thirty 
days, or suffer both such fine and imprisonment. All fines collected hereunder shall be deposited in 
the emergency district flood fund. ; 


History: Laws 1921, ch. 169, § 6; C.S. 1929, § 151- » powers and duties conferred by law upon justices of the 
306; 1941 Comp., § 15-4715; 1953 Comp., § 15-50-15. peace have been transferred to magistrate courts. See N.M. 
Bracketed material. — The bracketed material was in- Const., art. VI, § 31 and 35-1-88 NMSA 1978. 
serted by the compiler and is not part of the law. The office of Cross references. — For emergency district flood 
justice of the peace has been-abolished and all jurisdiction, fund, see 4-50-16 NMSA 1978. j 


4-50-16. [Emergency district flood fund; superintendent failing to pay 
amounts collected; penalty; recovery.| 


All moneys collected under the provisions of this act [4-50-10 through 4-50-17 NMSA 1978] 
shall be deposited with the county treasurer to the credit of a fund to be known as the "emergency 
district flood fund," and shall be used and applied solely for the purposes of this act within the dis- 
tricts where such moneys are collected. Each superintendent to whom any money shall be paid in 
lieu of work shall forthwith deposit the same with the county treasurer and take a receipt therefor, 
and shall file with the county clerk a correct list of the names of the persons paying such moneys. 
Any superintendent who shall fail, neglect or refuse to account as required by law for moneys col- 
lected by him, or shall fail, neglect or refuse to deposit moneys collected by him as hereinbefore 
provided, shall be guilty of a misdemeanor, and upon conviction thereof may be fined in any sum 
not exceeding two hundred dollars {($200)], or imprisoned in the county jail not exceeding ninety 
days, or suffer both fine and imprisonment. Any moneys which any superintendent shall fail, ne- 
glect or refuse to account for may also be recovered in a civil action upon the bond filed by such 
superintendent. 
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History: Laws 1921, ch. 169, § 7; C.S, 1929, § 151- For use of certified copy in action on bond of officer, see 
807; 1941 Comp., § 15-4716; 1953 Comp., § 15-50-16. 10-2-10 NMSA 1978. 

Bracketed material. — The bracketed material was For failure, neglect or refusal to discharge duties of of- 
inserted by the compiler and is not part of the law. fice and failure to account for moneys as causes for re- 

Cross references, — For payment of certain fines into moval of local public officers, see 10-4-2 NMSA 1978, 


fund, see 4-50-15 NMSA 1978, 


4-50-17. [Powers and duties of superintendent.] 


The said superintendent is hereby authorized and empowered in times of flood emergency to or- 
der headgates of ditches to be closed, ditches to be cut, flood waters to be drained'through ditches or 
other channels already cut, or through ditches or channels to be cut for that purpose; dikes, dams, 
embankments and other structures to be erected, necessary labor to be employed, and necessary 
materials to be purchased, and generally to do all things according to the necessity and emergency 
existing. The superintendent and his agents, laborers and employes [employees] shall have the 
right of entry upon all premises necessary to control and suppress flood emergencies, and shall 
not be liable for any damage thereto except for any wanton or malicious injury. No expenditures 
hereunder shall be made by any superintendent in excess of the moneys in the emergency district 
flood funds at the time such expenditure is made. All moneys paid out of the emergency district 
flood fund shall be paid by warrants drawn by the board of county commissioners on vouchers filed 
and approved by the superintendent. Any person who shall willfully hinder, delay or obstruct any 
superintendent, his agents, laborers or employes [employees] from performing any of the duties 
imposed by this act [4-50-10 through 4-50-17 NMSA 1978] shall be guilty of a misdemeanor and 
upon conviction thereof shall be fined in a sum not to exceed fifty dollars [($50.00)], or imprisoned 
in the county jail not to exceed thirty days, or suffer both such fine and imprisonment.' 


History: Laws 1921, ch. 169, § 8; C.S. 1929, § 151- For authority to call emergency flood workers, see 4-50- 
308; 1941 Comp., § 15-4717; 1953 Comp., § 15-50-17. 14, 4-50-15 NMSA 1978. 

Bracketed material. — The bracketed material was For payment of certain moneys collected to county trea- 
inserted by the compiler and is not part of the law. surer, see 4-50-16 NMSA 1978. 


Cross references. — For accounts and claims against 
counties, see 4-45-3 NMSA 1978 et seq. 


ARTICLE 51 


County Budget 
Sec. Sec. 
4-51-1, Surplus revenues; application. 4-51-3, Repeal and saving clause. 


4-51-2. Violation of act; penalty; liability to county, 


4-51-1. Surplus revenues; application. 


At the close of any calendar year, should the actual revenues exceed the estimated budget es- 
timates of expenses as finally approved and certified, the excess money shall be applied on the 
budget estimate for the next succeeding year, except as provided in Section 6-6-19 NMSA 1978. 


History: Laws 1921, ch. 188, § 6; C.S. 1929, § 338- ANNOTATIONS 
5906; 1941 Comp., § 15-4806; 1953 Comp., § 15-51-6; : ( 
1989, ch. 276, § 1. Funds accumulated for remote contingencies or 

Cross references, — For powers and duties of local investment. — Counties may not accumulate funds as 
governmental bodies and local government division of an unreserved general fund balance, for a remote contin- 
state department of finance and administration with re- gency, or for the sole purpose of investment. They must 
spect to financial affairs of local public bodies, see 6-6-1 apply excess funds in such categories to the following 
NMSA 1978 et seq. year's budget estimate. Counties, however, may designate 

For finances of counties, municipalities and school dis- or reserve excess funds for reasonably foreseeable contin- 
tricts generally, see 6-6-7 NMSA 1978 et seq. gencies or capital projects. 1988 Op. Att'y Gen. No. 88-56. 
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4-51-2. [Violation of act; penalty; liability to county. |] 


Any official or employee violating the provisions of this act [4-51-1 through 4-51-3 NMSA 1978] 
shall, upon conviction thereof in a court of competent jurisdiction, be deemed guilty of a misde- 
meanor and punished by a fine not less than one hundred dollars [($100)] nor more than five 
hundred dollars [($500)], or by imprisonment, in the discretion of the court. Any county commis- 
sioner, or any other official whose duty itis to allow claims and issue warrants therefor, who issues 
warrants or evidences of indebtedness contrary to the provisions of this act shall be liable to the 
county for such violations, and recovery may be had against the bondsmen of such official. Any 
county treasurer or other official whose duty it is to pay warrants and evidences of indebtedness, 
who shall pay such warrants and evidences of indebtedness contrary to the provisions of this act, 
shall likewise be liable to the county for such violations, and recovery may be had against his 
bondsmen. 


History: Laws 1921, ch. 188, § 7; C.S. 1929, § 33- 
5907; 1941 Comp., § 15-4807; 1953 Comp., § 15-51-7. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For liability of county commis- 
sioners for moneys, warrants or indebtedness ordered 
paid out without authority of law, see 4-38-28 NMSA 1978. 


. For liability of county commissioners for unauthorized 
approval of accounts, see 4-38-29 NMSA 1978. 
For financial affairs of counties, municipalities and 
school districts generally, see 6-6-7 NMSA 1978 et seq. 


4-51-3. [Repeal and saving clause.] 


All acts and parts of acts in conflict with this act [4-51-1 through 4-51-3 NMSA 1978] are hereby 
repealed; provided that nothing herein contained shall be construed as repealing Sections 6-6-11, 
6-6-13 to 6-6-18 NMSA 1978 or other existing statutory limitations upon the debt-contracting or 
tax-levying powers of boards of county commissioners or other boards and officials having such 
powers. 


History: Laws 1921, ch. 188, § 8; C.S. 1929, § 33- 
5908; 1941 Comp., § 15-4808; 1953 Comp., § 15-51-8. 

Cross references. — For powers and duties of lo- 
cal governmental bodies and local government division 
of state department of finance and administration with 


ARTICLE 52 
Refuse Disposal Districts 


respect to financial affairs of local public bodies, see 6-6-1 
NMSA 1978 et seq, 

For finances of counties, municipalities and school dis- 
tricts generally, see 6-6-7 NMSA 1978 et seq. 


Sec. ; ' See, 

4-52-1, Short title. 4-52-9. Ballots. 

4-52-2. Definitions. 4-52-10. Votes; results. 

4-52-3. Purpose of act. 4-52-10.1. Creation; alternate procedure. 
4-52-4. Application of act. 4-52-11. Powers. 

4-52-5,. Area, 4-52-12, Addition of land, 

4-52-6, Petitions. 4-52-13, Detaching land, 

4-52-7, Hearing; notice. 4-52-14. Discontinuance of districts. 
4-52-8. Referendum. 4-52-15, Penalty [for violation of ordinance]. 


4-52-1. Short title. 


This act [4-52-1 through 4-52-10, 4-52-11 through 4-52-15 NMSA 1978] may be cited as the "Re- 
fuse Disposal Act". 


History: 1953 Comp., § 15-52-1, enacted by Laws 
1959, ch. 194, § 1. 

Cross references. — For the ‘Spectel District. Proce- 
dures Act, see 4-53-1 NMSA 1978 et seq. 


For authority of county to collect and dispose of garbage 
and rubbish, see 4-56-1 NMSA 1978 et seq. 

For collection and disposal of refuse by municipalities, 
see 3-48-1 NMSA 1978 et seq. 
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4-52-2. Definitions. A ys $e ROBE 


As used in the Refuse Disposal Act: 

A. "garbage" includes all waste food, swill, carrion, slops so all mounts faite the spreta 
cooking and consumption of food and from ie handling, storage and sale ae Se Se and the 
carcasses of animals; 

B.. "rubbish"includes all waste paper, paper cahttontse tree sh eanein jan Narraditinen Jincorsield 
furniture, tin cans, dirt, ashes, bottles and all other unwholesome material of ail kind not :in- 
cluded as garbage; and fr ¥ ' 

C. "refuse" includes garbage’and rubbish: 


History: 1953 Comp., § 15-52-2, enacted by Laws 
1959, ch. 194, § 2. 
4-52-3. Purpose of act. 


The purpose of the Refuse Disposal Act i is to safeguard and. improve the public sainiat pylon 
the proper disposition of refuse. ee 


History: 1953 Comp., § 15-52-3, enacted by Laws 
1959, ch. 194, § 3. 
4-52-4, Application of act. 


A refuse disposal district may be organized’and vabidaped as rere provided, and is authorized 
to exercise the powers expressly granted or necessarily implied’ by the Refuse Disposal Act. 


History: 1953 Comp., § 15-52-4, enacted by Laws 
1959, ch. 194, § 4. 


4-52-5. Area. 


A district must be entirely within one county and may consist of noncontiguous parcels of prop- 
erty, but shall not include any incoryarategi area. 


History: 1958 Comp., § 15-52-5, enacted by tees 
1959, ch. 194, § 5, 


4-52-6. Petitions. 


When fifty or more resident electors of a proposed district, or, if less than one hundred resident 
electors are involved, a majority of the resident electors of the proposed district, desire to form:a 
district, they shall file a petition with the board of county commissioners. The petition shall define 
the boundaries of the proposed district and give reasons for requesting creation of the district, the 
proposed name for the district and other information pertinent to the proposal. 


History: 1958 Comp., § 15-52-6, enacted by Laws 
1959, ch. 194, § 6. 


4-52-7, Hearing; notice. 


A. Within thirty days after the petition has been filed with the board of county commissioners, 
it shall cause due notice to be given by publication for three consecutive weeks immediately prior 
to action in a newspaper of general circulation in the county, or, if no newspaper of general circu- 
lation exists, shall post in not less than eight public places within the proposed area a notice of 
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hearing upon the practicability and feasibility of creating the district. All interested parties have 
the right to attend the hearing and be heard. If it appears at the hearing that other lands should 
be included or that lands included in the petition should be excluded, the board of county commis- 
sioners may permit such inclusion or exclusion. 

B. If it appears upon hearing that it is desirable to include within the proposed district, ter- 
ritory outside of the area, within which due notice of hearing has been given, the hearing shall 
be adjourned and due notice of a further hearing given throughout the entire area considered for 
inclusion in the district, and a further hearing shall be held. After final hearing, if the board of 
county commissioners determine upon the facts presented at the hearing and upon other available 
information that there is need, in the interest of public health, safety and welfare for such a dis- 
trict:to function in the territory considered, it shall make and record the determination and define 
by metes and bounds, or by legal subdivisions, the boundaries of the district. 

C. Ifthe board determines after the hearing that it is not feasible for the district to function in 
the territory considered, it shall make and record the determination and deny the petition. 


History: 1953 Comp., § 15-52-7, enacted by Laws Cross references. — For publication of notice gener- 
1959, ch, 194, § 7, ally, see 14-11-1 NMSA 1978 et seq. 


4-52-8. Referendum. 


After the board of county commissioners has made and recorded a determination that there is need, 
in the interest of public health, safety and welfare, for creation of the proposed district, it shall con- 
sider the question whether the operation of a district within the proposed boundaries with the powers 
conferred upon districts in Section 11 [4-52-11 NMSA 1978] of the Refuse Disposal Act is administra- 
tively practicable and feasible. To assist it in this determination, the board shall, within a reasonable 
time after entry of the finding of need for organization of the district and determination of the bound- 
aries of the district, hold a referendum within the proposed district upon the proposition of creation 
of the district. Due notice of the referendum shall be given as provided in Section 7 [4-52-7 NMSA 
1978] of the Refuse Disposal Act. The notice shall state the date of holding the referendum, the hours 
of opening and closing the polls, and shall designate one or more places within the proposed district.as 
polling places. The board shall appoint a polling superintendent and other necessary polling officers, 
giving equal Se to the LR ae and opponents of the question involved. 


History: 1953 Comp. » § 15-52-8, enacted by Laws Cross references. — For publication of notice gener- 
1959, ch. 194, § 8. ally, see 14-11-1 NMSA 1978 et seq. 


4-52-9, Ballots. 


The question to be voted on shall be submitted by ballots upon which appear the following: 
i "Foni¢reation of}. jicuni,. Agu Refuse Control District [ ] 

Against creation Of ..../....0.cceseeetecees Refuse Control District [ }" 
A square shall follow each proposition. The ballot shall also contain a direction to insert an "X"' 
mark in the square following one or the other of the propositions, as the voter may favor or oppose 
creation of the district. The ballot shall set forth the boundaries of the proposed district as deter- 
mined by the board of county commissioners and the board's ordinance powers for the proposed 
district under Section 11 [4-52-11 NMSA 1978], All electors residing within the boundaries of the 
territory, as determined by the board, shall be eligible to vote in the referendum. 


History: 1953 Comp., § 15-52-9, enacted by Laws 
1959, ch. 194, § 9. 


4-52-10. Votes; results. | 
The votes shall be counted by the election officers at the close of the polls and report of the re- 
sults along with the ballots delivered to the polling superintendent, who shall certify the results 
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to the board of county commissioners. If a majority of votes cast favor creation of the district, the 
board shall certify the results tothe county clerk. Upon proper recording of this auton each dis- 
trict shall be duly created. i . 


History: 1953 Comp., § 15-52-10, enacted by Laws 
1959, ch. 194, § 10. 


4-52-10.1. Creation; alternate procedure. ie 


In a class A county, the board of county commissioners:may create a refuse disposal district by 
ordinance. The district shall consist only of contiguous parcels of property. The board shall create 
the district only after considering the feasibility of the district and the likelihood that services 
could be provided without the creation of the district. Upon passage of the ordinance, the district 
is duly created. 


History: 1978 Comp., § 4-52-10.1, enacted. by Laws 
1983, ch. 188, § 1. 


4-52-11. Powers. 


The board of county commissioners has power to: 

A. establish and fill a position of manager to manage and supervise the manner of storage, col- 
lection and disposal of refuse, and fix the compensation attached to the position, or may authorize 
and direct an administrative official of the county to assume the functions of the manager; 

B. provide for employment of personnel to operate and manage facilities for the storage, collec- 
tion and disposal of refuse within the district; 

C. . execute contracts on behalf of the district with any firm, corporation or individual to hantae 
for collection and disposal of refuse within the district; 

D. execute contracts on behalf of the district with any incorporated village, town, city or other 
district for the joint operation of any refuse collection system and any sanitary landfill or other 
disposal method acceptable to the environmental improvement division of the health and environ- 
ment department [department of environment] for the disposal of refuse; 

E. determine that collection and disposal of refuse is in the interest of public health, safety and 
welfare, and regulate collection and disposal within the district; 

F._ by district ordinance, adopt on behalf of the district such schedules, rules and PeeulatiORk 
and service charge rates imposed upon users as may be necessary for the orderly collection of re- 
fuse from the district and for maintenance and operation of sanitary landfills or other satisfactory 
disposal methods. The board shall, prior to adoption of rules and regulations, obtain approval from 
the environmental improvement division; 

G. acquire by purchase, gift, grant, bequest, devise or through condemnation proceedings, in 
the manner provided in the Eminent Domain Code [42A-1-1 through 42A-1-33 NMSA 1978]; such 
property, rights-of-way or equipment as is necessary for exercise of any authorized function of the 
district; 

H. plan, construct, improve, operate and maintain such sprite Gat as may be necessary for 
performance of any function authorized by the Refuse Disposal Act; and 

I. receive all grants or assistance from and cooperate with county, municipal, state and federal 
agencies in carrying out the purpose of the Refuse Disposal Act. 


History: 1953 Comp., § 15-52-11, enacted by Laws environmental improvement division of the health and 
1959, ch. 194, § 11; 1981, ch. 125, § 45. environment department shall be construed to mean the 
Bracketed material. — The bracketed material department of environment. 
was inserted by the compiler and is not part of the law. Cross references. — For eminent domain and con- 
Laws 1991, ch. 25, § 4 established the department of demnation generally, see N.M. Const., art. II, § 20 and 
environment and provided that all references to the 42A-1-1 NMSA 1978 et seq. aan . 
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4-52-12. Addition of land. 


A. Resident electors of an area without a district may petition the board of county commission- 
ers to add the area to the district.:The petition shall define the boundaries of the land desired to 
be annexed and give other information pertinent to such proposal. The petition shall be signed by 
twenty-five or more resident electors of the territory described, if fifty'or more resident electors are 
involved, or by a majority if less than fifty resident electors are involved. 

B. Within thirty days after the petition is filed, the board shall cause due notice to be given, as 
provided in Section 7 [4-52-7 NMSA 1978], of hearing on the petition. All interested parties have a 
right to attend the hearing and be heard. The'board shall determine whether the lands described 
in the petition or any portion thereof shall be included in the district. If all the resident electors of 
the territory involved are not petitioners, a referendum shall be held within the territory as pro- 
vided in Sections 7 through 10 [4-52-7 through 4-52-10 NMSA 1978] of the Refuse Disposal Act, 
before making a final determination. If it is determined that the land should be added, this fact 
shall be certified by the board of POURIY commissioners to the pountyis clerk. 


History: 1953 pee” - § 15-52- 12, enacted by Laws For procedure for creation of district, see 4-52-6 to 4-52- 
1959, ch. 194, § 12. 10 NMSA 1978. 

Cross references. — For area includable within dis- 
trict, see 4-52-5 NMSA 1978. 


4-52-13. Detaching land. 


Resident electors of lands whteh have not Beant are not and cannot be benefited by their fmbtue 
sion in the district, may petition the board of county commissioners to have the lands detached. 
The petition shall describe the lands and state the reasons why they should be detached. A hear- 
ing shall be held within thirty days after the petition is received. Due notice of hearing, as pro- 
vided in Section 7 [4-52-7 NMSA 1978], shall be given at least ten days before the hearing. If it is 
determined by the board that such lands shall be detached, the determination shall be certified to 
the county clerk. 


History: 1953 Comp., § 15-52-18, enacted by Laws For procedure for creation of district, see 4-52-6 to 4-52- 
1959, ch. 194, § 13. 10 NMSA 1978. 

Cross references. — For area includable within dis- 
trict, see 4-52-56 NMSA 1978. 


4-52-14, Discontinuance of districts. 


A. Any time after five years from the organization of a district, fifty or more resident electors 
of a district, or, if less than one hundred resident electors are involved, a majority of the resident 
electors of the district, may file a petition with the board of county commissioners, praying that the 
existence of the district be discontinued. The petition shall state reasons for discontinuance and 
that all obligations of the district have been met. 

B. After giving notice, as defined in Section 7 [4-52-7 NMSA 1978], the board may conduct such 
hearings on the petition as may be necessary to assist it in making a determination. 

C. Within sixty days after petition is filed, a referendum shall be held under supervision of the 
board. No informalities in the conduct of the referendum shall invalidate it or its results if notice 

of the referendum has been given substantially as provided in Subsection B of this section. 
' D. Ifa majority of votes cast in the referendum favor discontinuance of the district and it is found 
that all obligations have been met, the board shall make a determination that the district shall be dis- 
continued. A copy of the determination shall be certified to the county clerk for recording. 

E. Any funds remaining after discontinuance shall revert to the county general fund. 


History: 1953 Comp., § 15-52-14, enacted by Laws Cross se Rnvenrrs — For procedure for creation of dis- 
1959, ch. 194, § 14. trict, see 4-52-6 to 4-52-10 NMSA 1978. 
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4-52-15. Penalty [for violation of ordinance]. 


Violation of any ordinance adopted by the county commissioners on behalf of the district under 
Section 11 [4-52-11 NMSA 1978] of the Refuse Disposal Actshall be deemed a misdemeanor. 


History: 1953 Comp., § 15-52-15, enacted by Laws Bracketed material. — The bracketed material in the 


1959, ch. 194, § 15. catchline was inserted by the compiler and is not part of 
the law. 


ARTICLE 53 


Special District Procedures 


. Short title. 


S 

4-53-7. Hearings. 
. Definitions. 4- 

4. 

4- 

4- 


53- 
53-8. Factors to be considered. 
53-9. Multi-county special districts. 
53- 

53- 


' 


LALA ALAM 
CON AA 
Go co & & Go wo 


. County special district commission. 


ib 

2 

3 
-4, Powers and duties of commission. 10... Decisions of commission. 
5 

6 


-5. Proposals for creation of special districts, 11. Administration, 


. Merger, consolidation or dissolution of special district. 


4-53-1. Short title. 


This act [4-53-1 eee 4-53-11 NMSA 1978] nel be cited as the "Special District Procedures 
Act". 


History: 1953 Comp., § 15-53-1, enacted by Laws For playgrounds and recreational facilities, see 5-4-1 


1965, ch. 291, § 1. . NMSA 1978 et seq. 

Cross references. — For refuse disposal districts, see For water and sanitation districts, see 73-21-1 NMSA 
4-52-1 NMSA 1978 et seq. 1978 et Beg 

For community service districts, see 4-54-1 NMSA 1978 
et seq. 


4-53-2. Definitions. 


As used in the Special District Pithane Act: 

A. "special district" means any single or multipurpose district oa ed or that may be or- 
ganized as a local public body of this state for the purpose of constructing and furnishing any 
urban-oriented service which another political subdivision of the state is-authorized to perform, 
including but not limited to the services of water for domestic, commercial or industrial uses, sew- 
age, garbage, refuse collection and recreation, but excluding the functions or services of drainage, 
irrigation, reclamation, soil and water conservation or flood control; _ 

B. "county officer" means an elected county official or a member of the board of county commis- 
sioners; 

C. “city officer" means a mayor or a member of the governing authority of municipality; and 

D. “commission” means a county special district commission. 


History: 1953 Comp., § 15-53-2, enacted by Laws 
1965, ch. 291, § 2. 
4-53-3. County special district commission. 


A. There shall be created in each county of the state a "county special district commission" 
consisting of five members selected as follows: 
(1) two members appointed by the board of county commissioners, each of whom shall rep- 
resent the county and shall be a county officer; 
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(2) two members appointed by the mayors or chief executives of all municipalities within 
the county at a joint meeting, each of whom shall represent the municipalities and shall be a city 
officer; and 

(3) one member appointed by the other four members of the commission, who shall be 
chairman of the commission and shall represent the general public in the county. If within five 
days following their appointment, the four other members of the commission fail to appoint the 
fifth member of the commission, the district court of the county in which the commission is located 
shall appoint the fifth: member of the commission within ten days following the date of the ap- 
pointment of the four other members of the commission. 

B. The term of each member shall be four years and until the appointment and qualification 
of his successor, except that the term of each county officer and each city officer shall expire upon 
the termination of his county or city office. “oy city or county member may be removed by his ap- 
pointing authority. 

C.. Vacancies on the commission shall be filled for the unexpired term by the appointing au- 
thority which originally appointed the member whose position has become vacant. Commission 
members shall serve without compensation but shall be reimbursed the actual amounts for their 
reasonable and necessary expenses incurred in attending meetings and in performing the duties 
of their office, which amounts shall not exceed the amounts permitted for such purposes in the Per 
Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]. 

D._ Prior to establishment of a commission in a county, any proposals for the creation of a spe- 
cial district, or petition for the merger, consolidation or dissolution of an existing special district 
shall be submitted to the county clerk as otherwise provided in the Special District Procedures 
Act [4-53-1 through 4-53-11 NMSA 1978]. Upon receipt of the proposal or petition the clerk shall 
immediately notify the board of county commissioners of the county and each of the governing au- 
thorities of all municipalities in the county of such receipt. The counties and municipalities shall 
then proceed to establish a commission. 


History: 1958 Comp., § 15-53-3, enacted by Laws 
1965, ch. 291, § 3. 


4-53-4. Powers and duties of commission. 


The commission may: 

A. review and approve, or disapprove with or without amendment, wholly, partially or condi- 
tionally, proposals to create special districts within the county; 

B. review and approve, or disapprove petitions for the dissolution, consolidation or merger of 
special districts within the county; and 

C. ‘adopt standards and procedures consistent with the provisions of the Special District Pro- 
cedures Act for the evaluation of proposals for the creation, Cisselution, consolidation and merger 
of special districts. 


History: 1953 Comp., § 15-53-4, enacted by Laws 
1965, ch. 291, § 4, 


4-53-5. Proposals for creation of special districts. 


A. Any proposal for the creation of a special district shall be submitted to the commission prior 
to any election or court hearing provided in the law authorizing the creation of the special district 
by those parties authorized by law to initiate proceedings for the creation of a special district. 

B. Upon receiving notice of a proposal to create a special district, the commission shall direct 
the county clerk to give notice of the proposal to create a special district to: 

(1) each municipality within twenty miles of the territory of the proposed district; 

(2) each special district with boundaries adjacent to the proposed boundaries of the pro- 
posed district and which is performing the same type of service that the proposed district would 
perform; and 
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(8) the board of county commissioners. S 
C. At the same time the commission shall cause to be published. in a newspaper of general 
circulation in the county an announcement of its receipt of the proposal, and notice of intention ‘to 
hold a public hearing on a proposal to create the proposed district, which hearing shall be held not 
less than twenty nor more than forty days from receipt of the notification of the proposal to create 
the special district. 


History: 1953'Comp., § 15-53-5, enacted by Laws For multi-county special districts, see 4-53-9 NMSA 


1965, ch. 291, § 5. 1978. 
Cross references. — For factors to be considered in For publication of notice generally, see 14-11-1 NMSA 


creation of district, see 4-53-8 NMSA 1978. ' 1978 et seq. 


4-53-6. Merger, consolidation or dissolution of special district. 


A. Any municipality, county or special district may by resolution adopted by its governing body, 
petition the commission requesting the merger, dissolution or consolidation of any special district 
within the county. Merger or consolidation petitions shall include information as will permit the 
commission to evaluate the degree to which the proposed action will permit more effective and ef- 
ficient performance of the service provided by the special district. 

B. The resident property owners of any special district may petition the commission requesting 
the merger, dissolution or consolidation of any special district in which they reside. The petition 
shall be signed by at least twenty percent of the property owners actually residing within the ter- 
ritory of the special district. | 

C. Upon receipt of a petition for the merger, dissolution or consolidation of a special district, 
the commission shall direct the county clerk to notify the governing authorities of each political 
subdivision specified in Subsection B of Section 5 [4-53-56 NMSA 1978], and the governing body 
of the special district which is the subject of the petition. At the same time the commission shall 
cause to be published an announcement of such petition and the bearing to be held thereon in the 
manner provided in Subsection C of Section 5. Q 


History: 1953 Comp., § 15-53-6, enacted by Laws For multi-county special districts, see 4-53-9 NMSA 
1965, ch. 291, § 6. 1978. 

Cross references. _ For factors to be considered in For publication of notice Paes see 14-11-1 NMSA 
merger, consolidation or dissolution of district, see 4-53-8 1978 et seq. 
NMSA 1978. 


4-53-7. Hearings. 


At public hearings held pursuant to.the Special District Procedures Act,.the commission shall 
hear any interested party having made a written request to be heard, and shall receive any re- 
ports on the proposal before it. The commission may make and enforce any rules and regulations 
as necessary for the orderly and fair hearing on the issues before it. 


History: 1953 Comp., § 15-53-7, enacted by Laws 
1965, ch. 291, § 7. 


4-53-8. Factors to be considered. 


A. Factors to be considered, in the review of a proposal for creation, eae AISTEERE SH merger or 
dissolution of a special district shall include but not be limited to: 

(1) _ population; population density; land area; land use; per capita assessed valuanes * 
pography, natural boundaries and drainage basins; proximity, to other populated.areas; the like- 
lihood of significant growth in the area, and in adjacent incorporated and unincorporated areas 
during the next ten years; 

(2) need for organized Bi OA sey services; the present cost and adequacy of governmental 
services and controls in the area; probable future needs for such services and controls; probable 
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effect of the proposed formation and of alternative courses of action on the cost and adequacy of 
services and controls in the area and,adjacent areas; and the probable effect of the proposed action 
on the total tax and indebtedness burden upon the taxpayers of the area; 
(3) the effect of the proposed action, and of alternative actions, on adjacent areas, on mu- 
tual social and economic interests and on the local government structure of the county. 
B; Any municipality, county or special district eee notification of dant to beheld by the 
commission may: 

, (1) in the case of a pétition for creation of a new special district sere to the commission its 
willingness and ability to provide the service to be undertaken by the proposed district. The notifica- 
tion shall include references to appropriate statutory authority empowering the municipality, county 
or special district to assume responsibility for providing the service within the territory of the proposed 
district and shall include appropriate evidence of its financial ability to provide the services. It may also 
include reasons why it, rather than the proposed district, should provide the service. © 

(2) in the case of petition for the dissolution, consolidation or merger of a special district, 
submit to the commission its recommendations concerning such proposals. If the petition for dis- 
solution, consolidation or merger is based upon a municipality, county or special district assuming 
the function undertaken by the subject special district, the notification shall include references to 
appropriate statutory authority empowering the municipality, county or special district to assume 
responsibility for providing the services with [within] the territory of the subject district and shall 
include appropriate evidence of its financial ability to provide the services. It may also include 
reasons why it, rather than the subject district, should provide the services. 


History: 1953 Comp., § 15-53-8; enacted by Laws . Bracketed material; — The bracketed material was 
1965, ch, 291, § 8. inserted by the compiler and is not part of the law. 


4-53-9. Multi-county special districts. 


In the event that the territory of any special district lies in two or more counties, proposals to 
create, or petitions to merge, consolidate or dissolve special districts shall be forwarded to commis- 
sions in each of the counties affected. The commissions shall within ten days agree upon a date 
and place for a joint public hearing and shall proceed jointly as otherwise directed by the Special 
District Procedures Act, except that all time spans shall be measured from the date of the agree- 
ment. 


History: 1953 Comp., § 15-53-9, enacted by Laws 
1965, ch. 291, § 9. 


4-53-10. Decisions of commission. 


A. Upon conclusion of the hearing, the commission may take the matter under consideration 
and shall, within thirty days following conclusion of the hearing, present its decision. The commis- 
sion may also adjourn a hearing from time to time, but not to exceed a total of thirty days. 

B. If the commission approves the formation of the proposed special district, proceedings for 
its formation may be continued as otherwise provided by law. If the commission approves the 
proposed formation with modifications or conditions, further proceedings for the special district's 
formation may be continued only in compliance with such modifications or conditions. If the com- 
mission disapproves the formation of the proposed special district no further action shall be taken 
to.create the special district and notice of intention to create such a district may not be presented 
to the commission for at least two years after the date of disapproval. 

C. The commission may order the merger, dissolution or consolidation of a special district 
where the factors specified in Section 8 [4-53-8 NMSA 1978] indicate the action is appropriate and 
[it] finds: 

(1) that a petitioning municipality, county or existing special district adjacent to the sub- 
ject district can provide the service to the residents of the subject district more effectively and 
more economically; or 
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(2) where it finds that there is no longer a need for the service provided by a subject district. 
' D. Decisions approving proposals for the merger, consolidation or dissolution of a special dis- 
trict shall provide for the equitable disposition of the assets of the subject district, for the adequate 
protection of the legal rights of the employees of the special district and for adequate protection of 
the legal rights of creditors; provided that no provision of the Special District Procedures Act shall 
be construed as to relieve any bonded indebtedness of a merged, consolidated or dissolved special 
district which is subject to any tax levied upon property in the district. 


History: 1953 Comp., § 15-53-10, enacted by Laws Bracketed material. '— The bracketed material was 
1965, ch. 291, § 10. inserted by the compiler and it is not part of the law. 


4-53-11. Administration. 

The usual and necessary operating expenses incurred by the commission shall be prorated 
among the municipalities in the county by an agreement between the county and such municipali- 
ties. 


History: 1958 Comp., § 15-538- Bey enacted by Laws 
1965, ch. 291, § 11. 


ARTICLE 54 


Community Service Districts 


Sec. Sec. 

4-54-1. Short title, 4-54-4, Tax limitation. 
4-54-2. Definitions. 4-54-5, Liberal construction. 
4-54-38. Procedure for issuing negotiable securities. 


This act [4-54-1 through 4-54-5 NMSA 1978] may be cited as the "Community Service District Act". 


History: 1953 Comp., § 15-54-1, enacted by Laws For playgrounds. and recreational facilities, see 5-4-1 
1965, ch. 283, § 1. NMSA 1978 et seq. 

Cross references. — For refuse disposal districts, see For water and sanitation districts, see 73-21-1 NMSA 
4-52-1 NMSA 1978 et seq. 1978 et seq. 


For the Special District Procedures Act, see 4-53-1 
NMSA 1978 et seq. 


4-54-2, Definitions. 


As used in the Community Service District Act: 

A. "community service district" means any single or multipurpose special district organized as 
a local public body of this state for the purpose of constructing and furnishing any urban-oriented 
service which another political subdivision of this state is authorized to perform, including but 
not limited to the services of water for domestic, commercial or industrial uses, sewage, garbage, 
refuse collection and recreation, but not including the function [functions] or services of drainage, 
irrigation, reclamation, soil and water conservation or flood control; — 

B. "governing authority" means any board, commission or other governing body responsible for 
the conduct of the affairs of the community service district; and 

C. "negotiable securities" means any security issued by a community service district repre- 
senting indebtedness of the district and including but not limited to bonds. 


History: 1953 Comp., § 15-54-2, enacted by Laws Bracketed material. — The bracketed material was 
1965, ch. 283, § 2. inserted by the compiler and is not part of the law. 
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4-54-3. Procedure for issuing negotiable securities. 


A. Any community service district issuing negotiable securities for the construction or acqui- 
sition of any facilities necessary to carry on the purpose of the district shall issue the negotiable 
securities in the manner provided in this section. 

B. Prior to the issuing of any negotiable securities, the governing authority of the district shall 
hold a public hearing on the question of issuing the negotiable securities. Notice of the public hear- 
ing shall be published once each week for three successive weeks in a newspaper of general circu- 
lation within the community service district and the last publication shall not be less than three 
nor more than ten days before the date of the public hearing. The notice shall state the purpose 
of the hearing and the date, time and place where it will be conducted by the governing authority. 

C. At the date, time and place specified in the notice, the governing authority shall hold the 
hearing, at which time it shall determine if the negotiable securities shall be issued. If the gov- 
erning authority determines that the negotiable securities should be issued, it may issue and sell 
the negotiable securities in conformity with the provisions of the law authorizing the community 
service district; provided that: 

(1) the negotiable securities of the:community, service district: 
(a) shall bear an interest rate of not more than six percent a year; 
(b) are sold at par value; and 
(c) are sold at public’sale after notice of the proposed sale i is published i in a newspaper 
of general circulation within the community service district; and 
(2) the total value of the outstanding negotiable securities of the community service dis- 
trict do [does] not exceed in the aggregate, at any one time, more than five percent of the assessed 
valuation of the community service district. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and CuJ.S. references. — 64 Am, 
Jur. 2d Public Securities and Obligations §§ 1 et seq. 
20 C.J.S. Counties §§ 208 to 226. 


History: 1953 Comp., §'15-54-3, enacted by Laws 
1965, ch. 283,'§ 3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


4-54-4, Tax limitation. 


The aggregate total of all taxes levied by a community service district for all purposes shall not 
exceed a rate of ten dollars ($10.00), or any lower maximum amount required by operation of the 
rate limitation provisions of Section 7-37-7.1 NMSA 1978 upon taxes levied pursuant to the Com- 
munity Service District Act, on’each one thousand dollars ($1,000) of net taxable value, as that 
term is defined in the Property Tax Code [Chapter 7, Articles 35 through 38 NMSA 1978], of tax- 
able property within this community service district. 


History: 1953 Comp., § 15-54-4, enacted by Laws 
1965, ch. 283, § 4; 1986, ch. 32, § 5. 


ANNOTATIONS 


provisions of this section into the Water and Sanitation 
District Act. Hl Dorado Utilities, Inc. v. Eldorado Area Wa- 
ter & Sanitation Dist., 2005-NMCA-036, 137 N.M. 217, 
109 P.3d 305. 


Issuance of bonds. — The limiting provisions of 
this section apply to the issuance of bonds. Hl Dorado 
Utilities, Inc. v. Eldorado Area Water & Sanitation Dist., 
2005-NMCA-036, 187 N.M. 217, 109 P.3d 305. 

Legislative intent to incorporate section. — A 
careful reading of 73-21-19 NMSA 1978 makes it clear 
that the legislature intended to incorporate the limiting 


4-54-5. Liberal construction. 


Because a water and sanitation district can only levy taxes 
to pay indebtedness within the limits of this section, a dis- 
trict cannot issue bonds pursuant to a bond resolution that 
authorizes the levy of taxes beyond what this section allows. 
El Dorado Utilities, Inc, v. Eldorado Area Water & Sanitation 
Dist., 2005-NMCA-036, 187 N.M. 217, 109 P.3d 305. 


The Community Service District Act shall be liberally construed to prieeee the interests and 
rights of the owners of the taxable property within the community service district. 


History: 1953 Comp., § 15-54-5, enacted by Laws 
1965, ch. 283, § 5. 
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ARTICLE 55 


Special Assessment Districts for Improvements 
in Class A Counties 


4-55-34 


(Repealed by Laws 1980, ch. 91, § 40.) 


4-55-1 to 4-55-34. Repealed. 


Repeals. — Laws 1980, ch. 91, § 40, repealed 4-55-1 
to 4-55-34 NMSA 1978, relating to special assessment 


“ARTICLE 55A 


districts for improvements in class A counties, effective 
March 3, 1980. 


County Improvement Districts 


Sec. 

4-55A-1. Short title. 

4-55A-2. Improvement district; definitions. 

4-55A-3. Improvement district; authorization; limitation, 
4-55A-4. Improvement district; purpose. 


4-55A-4.1. Improvement district; additional purpose. 

4-55A-5. Improvement district; powers of a county. 

4-55A-6. Improvement district; limitations on powers of 
county with respect to street or right of 
way under jurisdiction of state transporta- 
tion commission. 

4-55A-7. Improvement district; provisional order method; 

procedure; preliminary lien; notice of pen- 
dency of district; effect. 

4-55A-8. Improvement district; notice of assessment; 

protests. 

4-55A-9. Improvement district; provisional order; pro- 

test; action in district court. 

4-55A-10. Improvement district; petition method; re- 

quirements; distribution of costs; notice of 
hearing. 

4-55A-11. Improvement district; notice of ‘preliminary 

hearing. 

4-55A-12. Improvement district; preliminary hearing; 

protest; action of the board; action in dis- 
trict court. 

4-55A-12.1. Imposition of improvement district property 
tax; limitations. 

Improvement district; levy and collection of as- 
sessments prior to commencing improve- 
ment; special fund; misuse; penalty. 

Improvement district; advertising for bids; 
county may do work; contribution by gov- 
ernmental agency. 

Notice of bid; acceptance of bid. 

Improvement district; assessment of railroad 
property. 

Improvement district; assessment roll; notice 
of assessment hearing. 

Improvement district; filing of objections; as- 
sessment hearing; action of the board; ap- 
peal to district court. 

Improvement district; assessments; terms of 
payment; liens. 

Improvement district; authority to issue bonds 
or assignable certificates. 

Improvement district; rights of negotiable bond- 
holders or assignable certificate holders. 


4-55A-13. 
4-55A-14, 
4-55A-15, 
4-5BA-16. 
4-55A-17, 
4-55A-18. 


4-55A-19, 
4-55A-20. 
4-55A-21, 


4-55A-23. 
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Sec. 


4-55A-22.. 


4-55A-24, 


4-55A-25. 
4-55A-26. 


4-55A-27. 


4-55A-28. 
4-55A-29. 


4-55A-30 


4-55A-31, 
4-55A-32, 
4-55A-33, 
4-55A-34. 
4-55A-35. 


4-55A-36. 
4-55A-37. 


4-55A-38. 
4-55A-39, 
4-55A-40. 


4-55A-41. 
4-55A-42, 


4-55A-43, 


Improvement district; additional duties im- 
posed on county. 

Improvement district; acceptance of deed in 
‘lieu of foreclosure. 


Improvement district; foreclosure; trustee may 


purchase at foreclosure of liens; contents 
of bid. 

Improvement district; title subject to redemp- 
tion vests in trustee, 

Improvement district; private or public sale of 

, property; redemption period; application 

for authorization; appraisement; disposi- 
tion of proceeds. 

Improvement district; assessment funds; ex- 
penditures; misuse; penalties. 

Transfer of improvement district funds, 

Improvement district; reassessment after 
voiding of assessments; procedure. 


. Improvement district; reassessment; defects 


waived; credit for previous payment. 

Improvement district; appeal to district court. 

Improvement district; payment of reassess- 
ment; continuing proceedings to collect as- 
sessment, 

Improvement district; appeal of reassessment; 
procedure exclusive. 

Improvement district; application of reassess- 
ment fund to outstanding indebtedness, 

Improvement district; refunding improvement 
bonds; authority, 

Refunding bonds; escrow; detail. 

Improvement district; ordinance for refunding 
bonds; conditions; sale or exchange. 

Improvement district; payment of assessment 
for refunding bond; maximum term; inter- 
est; prepayment; liens. 

Improvement district; construction of sections, 

Street and road improvement fund authoriza- 
tion. 

Street and road improvement fund; use. 

Street and road improvement fund; repurchas- 
ing bonds or certificates; pledging income. 

Street. and road improvement fund; diverting 
proceeds from tax. 
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4-55A-1 COUNTY IMPROVEMENT DISTRICTS 4-55A-2 


4-55A-1. Short title. 
Chapter 4, Article 554 NMSA 1978 may be cited as the "County Improvement District Act". 


History: Laws 1980, ch. 91, § 1; 1998, ch. 47, § 1. The 1998 amendment, effective July 1, 1998, substi- 
tuted "Chapter 4, Article 554 NMSA 1978" for "This act". 


4-55A-2. Improvement district; definitions. 


As used in the County Improvement District Act: 

A. "adjustment of assessment" means the adjustment in the estimated maximum benefit or as- 
sessment resulting from the division of the property to be assessed or assessed into smaller tracts 
or parcels or the combining of smaller parcels into one or more larger parcels or the changing of 
the configuration or legal description of such parcels. "Adjustment of assessment" may also include 
the real location of the assessment lien, without loss of priority, among parcels under single owner- 
ship that are subject to the assessment lien in order to permit the removal of the lien from one or 
more parcels where adequate security for the lien is demonstrated by the assessed parcels under 
such single ownership or provided by the owner; 

B. "board" means the board of county commissioners; . 

C. "construct" or "construction" means to plan, design, engineer, construct, redonethine install, 
extend, better, alter, build, rebuild, improve, purchase or otherwise acquire any project Boynomaed 
in the County Improvement District Act; 

D. "county" means any county except an H class county; 

EK. "engineer" means any person who.is a professional engineer licensed to practice in New 
Mexico and who is a permanent employee of the county or employed in connection with an im- 
provement by the county or by a property owner subject to the improvement district property tax 
imposed by Section 4-55A-12.1 NMSA 1978; 

F. "improvement" means any one or any combination of projects in one or more locations au- 
thorized in the County Improvement District Act; 

G. "improvement district" means one or more streets or one or more public grounds or one or 
more locations wherein the improvement is to be constructed and one or more tracts or parcels of 
land to be assessed or upon which an improvement district property tax will be imposed to pay for 
the cost of the improvement; and 

H. "premature subdivision" means a subdivision that has been platted and sold into multiple 
private ownership prior to installation or financial guarantee of all required improvements for 
land development. Such subdivisions contain one or more developmental inadequacies under cur- 
rent local government standards and requirements, such as, but not limited to: 

(1). inadequate street right of way or street access control; 

(2). alack of drainage easements of right of way; 

(3) alack of adequate park, recreation or open space area; 

(4) a lack of an overall grading and drainage plan; or 

(5). a lack of adequate subdivision grading both on and off the public right of way. 


History: Laws 1980, ch. 91, § 2; 1987, ch. 47, § 3; ; 1991 amendments. — Laws 1991, ch. 17, § 3, effective 


1991, ch. 17, § 3; 1991, ch, 199, § 31; 1998, ch. 47, § 2; June 14, 1991, adding a new Subsection G which defined 
2001, ch. 312, § 9. "premature subdivision" and making related minor stylis- 

The 2001 aniéridnionty effective June 15, 2001, de- tic changes, was approved on March 17, 1991. However, 
leted "by the county" preceding "in connection with an im- Laws 1991, ch, 199, § 31, effective April 4, 1991, adding 
provement" and added the remaining language following Subsections A and H, redesignating former Subsections 
the latter phase to Subsection E; in Subsection H, deleted A to F as Subsections B to G, inserting "or one or more 
“of the following" preceding "developmental inadequacies" locations" in Subsection G, and making minor stylistic 
and added "such as, but not limited to". changes in Subsections D and F, was approved on April 4, 

The 1998 amendment, effective July 1, 1998, in Sub- 1991. The section is set out as amended by Laws 1991, ch, 
section G, inserted “or upon which an improvement dis- 199, § 31. See 12-1-8 NMSA 1978. 


trict property tax will be imposed to pay" and made minor 
stylistic changes. 
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4-55A-3 COUNTIES | 4-55A-4 


4-55A-3. Improvement district; authorization; limitation. 


A. Whenever the board determines that the creation of an improvement district is necessary 
for the public safety, health or welfare, the board may create an improvement district for any one 
or any combination of projects authorized in the County Improvement District Act by the: 

(1) provisional order method; or 
(2) petition method. 

B. The board may adopt any ordinance or resolution necessary or proper to accomplish the 
purposes of the County Improvement District Act. 

C. The improvement district shall include for the purpose of assessment or imposition of an 
improvement district property tax all the property that the board determines is benefited by the 
improvement authorized by the County Improvement District Act, including property used for 
public, governmental, charitable or religious purposes, except that of the: United States or any 
agency, instrumentality or corporation thereof in the absence of a'consent of congress, but shall not 
include any property within the exterior boundaries of a municipality except as provided in Sec- 
tion 4-55A-5 NMSA 1978 and for purposes of the imposition of an eter ie: district, pune 
tax shall not include real property exempt from property taxation. 


imposition of an improvement district, property tax shall 
not include real property exempt.from property taxation". 


History: Laws 1980, ch. 91, § 3; 1991, ch. 199, § 32; 
1998, ch. 47, § 3. 


The 1998 amendment, afore July 1, 1998, in Sub-- 


section A, substituted "the County Improvement District 
Act" for "Chapter 4, Article 55A NMSA 1978"; in Subsec- 
tion C, inserted "or imposition of an improvement district 
property tax", substituted "that" for "which", substituted 


"the County Improvement District Act" for "Sections 4-' 


55A-1 through 4+55A-89° NMSA 1978"; substituted 
"used" for "utilized" and inserted."and for purposes of the 


‘The 1991 amendment, effective April 4, 1991, substi- 
tuted "Chapter 4, Article 55A NMSA 1978" for "Section 4 
of the County Improvement District Act" in Subsection A 
and, in Subsection C, inserted "authorized by Sections 4- 
55A-1 through 4- 5bA- 39 NMSA 1978" near the beginning, 
substituted "Section 4-55A-5 NMSA 1978" for "Section 5 
of the County Improvement District Act" at the end, and 
made a minor stylistic change. 


4-55A-4. Improvement district; purpose. 


An improvement district may be created as authorized in the County Improvement District Act 
in order to construct, acquire, repair or maintain in one or more locations any one or any combina- 
tion of the following projects, including land served by any project and — right of way, SS Se 
or privilege appurtenant or related thereto: 

A. a street, road, bridge, walkway, overpass, underpass, parkway, alld, curb, gutter or side- 
walk project, including median and divider strips, parkways and boulevards, ramps and stairways, 
interchanges, alleys and intersections, arches, support structures and pilings and the grading, 
regrading, oiling, surfacing, graveling, excavating, macadamizing, paving, repairing, laying, back- 
filling, leveling, lighting, landscaping, beautifying or in‘any manner improving of all or any part of 
one or more streets, roads, bridges, ha ih sie. pathways, curbs, pina or sidewalks or any combi- 
nation of the foregoing; 

B. any utility project for providing gas, water, cletititicity. or bebe tics service; 

C. any storm sewer project, sanitary sewer project or water project, including investigating, 
planning, constructing, acquiring, excavating, laying, leveling, backfilling or in any manner im- 
proving all or any part of one or more storm sewers, drains; sanitary sewers, water lines, trunk 
lines, mains, laterals and property connections and acquiring or improving hydrants,. meters, 
valves, catch basins, inlets, outlets, lift or pumping stations and machinery and. pane oon’! inci- 
dental thereto or any combination of the foregoing; 

D. a flood control or storm drainage project, including the investigation, planning, ooReaes 
tion, improvement, replacement, repair or acquisition of dams, dikes, levees, ditches, canals, ba- 
sins and appurtenances such as spillways, outlets, syphons and drop structures, channel construc* 
tion, diversions, rectification and protection with appurtenant structures such as concrete lining, 
banks, revetments, culverts, inlets, bridges, transitions and drop structures, rundowns and re- 
taining walls, storm sewers and related appurtenances such as inlets, outlets, manholes, catch 
basins, syphons and pumping stations, appliances, machinery and equipment and property rights 
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4-55A-4.1 


COUNTY IMPROVEMENT DISTRICTS 


4-55A-5 


connected therewith or incidental thereto convenient and necessary to control floods or to provide 


drainage and lessen their danger and damages; 


E. railroad spurs, railroad tracks, railyards, rail switches and any necessary real paetribae os or 

F. on-site or off-site improvements required as a condition to obtaining required approvals of 
a development tobe served by a project, including the payment of ‘any fees or charges levied as a 
means of paying for all or part of such on-site or off-site improvements. 


. History: Laws 1980, ch. 91, § 4; 1987, ch. 47, § 4; 
1991, ch. 199, § 33; 2000, ch. 63, § 1; 2001, ch. 312, § 10. 
The 2001 amendment, effective June 15, 2001, in- 
serted "land served by any project and" to the preliminary 
language and added Subsection F. 
The 2000 amendment, effective. July 1, 2000, de- 
leted "without limitation" following "including" from the 


preliminary language of the section; deleted "without 


limitation" preceding "median and driver strips" in Sub- 
section A, substituted "investigating" for "without limita- 
tion investigation" in Subsection C, deleted "without limi- 
tation" preceding "the investigation" in Subsection D, and 
added Subsection E. 

The 1991 amendment, effective April 4, 1991, rewrote 
this section to the extent that a detailed comparison 
would be impracticable. 


4-55A-4.1. Improvement district; additional purpose. 


An improvement district may also be created as authorized in Chapter 4, Article 554A NMSA 
1978 in order to construct, repair or maintain improvements in one or more locations as a means 
to stimulate manufacturing, industrial, commercial or business development or to construct or 
acquire, repair, operate and maintain one or more of the following inadequacies necessary to bring 
a premature subdivision into compliance within an improvement district within a municipality: 
street right-of-way or street access control; 


drainage easements or right-of-way; 
park, recreation or open-space areas; 
overall grading and drainage plan; and 


HOOPS 


History: Laws 1991, ch. ly, § 4; Laws 1991, ch. 199, 
§ 34. 

Compiler's notes. — Laws 1991, ch. 17, § 4 and Laws 
1991, ch, 199, § 34 enacted similar versions of this sec- 
tion. The section was set out as enacted by Laws 1991, 
ch. 199, § 84, See 12-1-8 NMSA 1978. The introductory 
paragraph in the Laws 1991, ch. 17, § 4 version read "An 


adequate subdivision grading both on or off the public right-of-way. 


in Section 4-55A-3 NMSA 1978 in order to construct or 
acquire, repair, operate and maintain one or more of the 
following inadequacies necessary to bring a premature 
subdivision into compliance within an improvement dis- 
trict within a county". The only other difference was that 
in the Laws 1991, ch. 17, § 4 version "or" instead of "and" 
appeared at the end of Subsection D. 


improvement district may also be created as authorized 


4.55A-5. Improvement district; powers of a county. 


Every county shall have:the power to construct improvements authorized by the County 
Improvement District Acton any location within the boundaries of the county, a mu- 
nicipality or another county. Improvements shall be constructed pursuant to the powers 
granted in the County Improvement District Act only ifthe governing body of the munici- 
pality or the board of county commissioners of such other county in which such improve- 
ments are to be made has, by resolution submitted to the board: of phony commissioners 
of the county, determined: 

A. that the construction of such improvements is in the best interests of the municipality or 
such other county; : 

B. that the maximum amount of benefit estimated to be conferred on the tracts or parcels of 
land lying within the municipality or such other county is determined in the same manner as the 
maximum amount of benefit estimated to be conferred on the tracts or ape of land lying within 
the county; and 

C. that the owners of real property representing at least fifty-one percent of the total as- 
sessed valuation of the property benefited, which lies within the municipality or such other 
county, have not objected in writing to such improvements within thirty days after having 
received written notice of the adoption of the provisional order described in Subsection E of 
Section 4-55A-11°[4-55A-7] NMSA 1978 by the board of county commissioners. The board of 


1087 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


4-55A-6 


COUNTIES: 


4-55A-7 


county commissioners may enter into a joint powers agreement with the governing body of 
the municipality or the board of county commissioners of such other county to provide for 
joint administration of any such improvement district. 


History: Laws 1980, ch. 91, § 5; 1991, ch. 199, § 35. 

Bracketed material. — The bracketed material was 
inserted by the compiler to correct an apparently errone- 
ous internal reference and is not part of the law. 

The 1991 amendment, effective April 4, 1991, re- 
wrote this section which read "Every county shall have 
the power to construct improvements authorized by the 


County Improvement District Act on or through any 
street or right-of-way one side of which lies within the 
boundaries of a municipality. The board may enter into 
a joint powers agreement with the governing body of the 
municipality to provide for joint administration ue any 
such improvement district". 


4-55A-6. Improvement district; limitations on powers of county with 
respect to street or right of way under jurisdiction of state 
transportation commission. 


The county shall not construct improvements on or through any street or right of way under the 
jurisdiction of the state transportation commission unless it receives prior written approval from 
the state transportation commission to undertake such improvements. 


History: Laws 1980, ch. 91, § 6; 2003, ch. 142, § 2. 
Cross references. — For jurisdiction of state transpor- 
tation commission, see 67-38-14 NMSA 1978. 


The 2003 amendment, effective July 1, 2003, substi- 
tuted "transportation commission" for “highway commis- 
sion" in the section heading and the section. 


4-55A-7. Improvement district; provisional order method; procedure; 
preliminary lien; notice of pendency of district; effect. 


A. Whenever the board determines that the creation of an improvement district is necessary 
by the provisional order method, the board shall by resolution direct the engineer to prepare pre- 
liminary plans and an estimate of cost for the proposed improvement district. 

B.. The resolution shall: 

(1) describe in general terms the property to be included in the improvement district; and 
(2) require the engineer to prepare: 

(a) an assessment plat showing the area to be included in the improvement district; 
and . 

(b) an addendum to the assessment plat showing the amount of maximum benefit es- 
timated to be assessed against each tract or parcel in the improvement district on an equitable ba- 
sis, which shall be set forth in the resolution; provided, if the benefit to a tract or parcel is derived 
from a combination of improvements, the amount of maximum benefit estimated to be assessed 
against such tract or parcel may be based upon an appraisal or determination ofithe value ofthe 
improvements as a whole. As used in this subparagraph, "equitable basis" includes an assessment 
based on a front-foot, improved or unimproved property, zone or area basis or an assessed valu- 
ation basis where each tract or parcel bears the same percentage of total costs as the percentage 
that the tract's or parcel's assessed value bears to the total assessed value of the property included 
in the improvement district; and 

(3) require the engineer to prepare preliminary plans for one or more types of ecaatractiin 
showing: 

(a) for each type of road, curb, gutter, sidewalk and street, a typical section of the con- 
templated improvement, the type of material to be used and the approximate thickness and width 
of the material; 

(b) for each type of storm sewer or drain, sanitary sewer or waterline, the bie of ma- 
terial and approximate diameter of any trunk lines, mains; laterals or house connections; or 

(c) for each other type of project or other major component of the foregoing ago of 
projects, a general description. 

C. Theengineer shall include in the total cost estimate for thd improvement distrint all expenses, 
including but not limited to advertising, appraising, tax reimbursement, capital improvement, 
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4-55A-8 COUNTY IMPROVEMENT DISTRICTS 4-55A-8 
expansion, construction period interest, reserve fund, financing, engineering and printing ex- 
penses, which the engineer deems necessary to pay the complete cost of the improvement. 
D... The engineer shall submit to the sesh clerk the: 
(1) assessment plat; 
(2) preliminary plans of the ine of construction; and 
(3) estimate of costs for the improvement.” — 
EK. After the board examines the assessment plat, pflihiniagd plans and estimates of cost for 
the improvement district, the board may adopt a provisional order which: 
(1) orders the improvement to be constructed; 
(2) instructs the county clerk or engineer to give notice of a —— on the pais rh 
order; and 
(3) orders, if deemed necessary by the board and with the consent of the owners of the 
tracts or parcels to be encumbered with a preliminary assessment lien, the immediate placement 
of a preliminary assessment lien‘on tracts or parcels in the improvement district based on the esti- 
mated maximum benefit to be assessed against such tracts or parcels in order to facilitate interim 
financing of the improvement and provides for times and terms of paying the preliminary assess- 
ment lien, for the adjustment of the preliminary assessment lien and the placement of a final as- 
sessment lien upon each such tract or parcel pursuant to the provisions of Sections 4-55A-18 and 
4-55A-19 NMSA 1978. Both the preliminary and the final assessment liens shall be coequal with 
the lien for general ad valorem taxes and the lien of other improvement districts and are superior 
to all other liens, claims and titles: The consent of any owner in an' improvement. district to the 
placement of a preliminary assessment lien on the owner's property shall not alter the assessment 
on any other tracts or parcels in the improvement district. V 
F. Upon the adoption of the provisional order by the board, the estimated maximum benefit roll 
showing the legal description of the property to be included in the district and the owners thereof 
may be recorded with the clerk of the county in which the property is located, which recording 
shall constitute notice of the pendency of the special assessment district and shall be constructive 
notice to the owner, purchaser or encumbrancer of the property concerned; and any person, whose 
conveyance is subsequently recorded shall be considered a subsequent purchaser or encumbrancer 
and shall be subject to and bound by all the proceedings taken after the recording of the notice to 
the same extent as if he were madea party to. such special assessment proceedings. 
G. This notice need not be acknowledged to entitle it to be recorded. (a) 
H. Nothing in this section shall be construed to affect the priority of aspen assessment liens. 


» History: Laws 1980, ch. 91, § 7; 1991, ch. 199, § 86; 
2001, ch. 342, § 1. 

The 2001 amendment, effective June 15, 2001, in 
Subsection B(2)(b) substituted "an" for "a front-foot, zone, 
area or other" preceding "equitable basis" and "provided" 
for "and" following "set forth in the resolution" and added 
the last sentence; deleted "or diameters" preceding "any 
trunk lines" in Subsection B(3)(b); and substituted-"in this 
section" for “herein" in Subsection H. 

The 1991 amendment, effective April 4, 1991, added 
"preliminary lien; notice of pendency of district; effect" in 
the catchline; at the end of Subsection B(2)(b), added the 


language beginning "and if the benefit! and rewrote Sub- 
section (B)(3), which read "require the engineer to prepare 
preliminary plans showing for each type of curb, gutter, 
sidewalk and street, a typical section of the contemplated 
improvement, the type of material to be used andthe ap- 
proximate thickness and. width of the material"; inserted 
"tax reimbursement, capital improvement, expansion, 


~ construction period interest, reserve fund, financing" in 


Subsection C; added Subsection D(3); added Subsections 
F to H; and made related and minor stylistic changes 
throughout the section. 


4-55A-8. Improvement district; notice of assessment; protests. 


A. The notice of the provisional order creating an improvement district shall: 
(1) contain the time and place when the board shall hold a hearing on the provisional or- 


der creating the improvement district; 


(2) describe the improvement to be constructed and the general location thereof} and 
(3) state that any interested person may ascertain in the office of the county clerk: 
(a) a description of the property to be assessed; and 


of land. 


(b) the maximum amount of benefit estimated to be conferred on each tract or parcel 


i 
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4-55A-9 COUNTIES 4-55A-10 


B. Not more than thirty days nor less than ten days before the day of the hearing, the county 
clerk, his deputy or the engineer shall mail the notice of the hearing on the provisional order to the 
owner of the tract or parcel of land being assessed the cost of the improvement at his last known 
address. The name and address of the owner of each tract of land shall be obtained from the re- 
cords of the county assessor or any other source the county clerk or engineer deems reliable. Proof 
of the mailing is to be made by affidavit of the county clerk, his deputy or the engineer, and shall 
be filed in the office of the county clerk. Failure to mail any notice shall not invalidate any of the 
proceedings authorized in the County Improvement District Act. 

C. Notice of the hearing shall also be published once each week for three consecutive weeks 
and the last publication shall be at least one week prior to the day of the hearing. Such service by 
publication shall be verified by an affidavit of the publisher which is to be filed in the office of the 
county clerk. 


History: Laws 1980, ch. 91, § 8. Cross references. — For payment of notice of order, 
see 14-11-7 NMSA 1978. 


4-55A-9. Improvement districts provisional order; protest; action in 
district court. 


A. At the hearing of the board on the provisional order creating an improvement district, any 
interested person or owner of property to be assessed for the improvement may file a written pro- 
test or objection questioning the: 

(1) propriety and advisability of constructing the improvement; 

(2) estimated cost of the improvement; 

(3) manner of paying for the improvement; or 

(4) estimated maximum benefit to each individual tract or parcel of land. 

B. The board may recess the hearing from time to time so that all protestants may be heard. 
C. Within thirty days after the board, by adoption of a resolution, has: 
(1) concluded the hearing; 
(2) determined: | 
(a) the advisability of constructing the improvement; and 
(b) the type and character of the improvement; and 

(3) created the improvement district; any person who during the hearing filed a written 
protest with the board protesting the construction of the improvement may commence an action in 
district court to correct or set aside the determination of the board. After the lapse of thirty days 
after adoption of the resolution by the board, any action attacking the validity of the proceedings 
and the amount of benefit to be derived from the improvement is perpetually barred. Where no 
person has filed a written protest during the hearing and all owners of property to be assessed, 
upon conclusion of the hearing submit to the governing body written statements in favor of the 
creation of the improvement district for the types and character of improvements indicated in the 
provisional order, such owners shall be deemed to have waived their right to bring any action chal- 
lenging the validity of the proceedings or the amount of benefit to be derived from the i improve- 
ments. ; 


History: Laws 1980, ch. 91, § 9; 1991, ch. 199, § 37. resolution" in the introductory phrase, substituted "adop- 

The 1991 amendment, effective April 4, 1991; substi- tion of the resolution by" for "the determination of" in the 
tuted "estimated maximum benefit to each" for "amount first full sentence in Paragraph (8) and added the final 
to be assessed against the" at the beginning of Subsec- sentence in Paragraph (3). 


tion A(4) and, in Subsection C, inserted "by adoption of a 


4-55A-10. Improvement district; petition method; requirements; 
distribution of costs; notice of hearing. 


A. Whenever the owners of sixty-six and two-thirds percent or more of the total assessed valua- 
tion of the property described in Subsection C of Section 4-55A-3 NMSA 1978, but exclusive of any 
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4-55A-11 COUNTY IMPROVEMENT DISTRICTS 4-55A-11 
land owned by the United States or the state of New Mexico, petition the board in writing to create 
an improvement district and construct the improvement described iin the petition, the board ah 

(1). create the improvement district; 

(2) select the type of material and method of construction to be used; and ° 

(3) proceed with the construction of the improvement as authorized in Section 4-55A-14 
NMSA 1978 after complying with the requirements for a preliminary hearing required in this sec- 
tion. A governing body of a municipality, board of county commissioners or local board of education 
may sign a petition seeking the improvement for any land under its control. The submission of 
separate petitions for any one improvement district within a six-month period shall be considered 
as a single petition. 

B. The board may: 

(1). pay the cost of the improvement; 

(2) assess the cost of the improvement against the benefiting tracts or parcels of 
land; 

(3) pay part of the cost of the improvement and assess part of the cost of the improvement 
against the benefiting tracts or parcels of land; or 

(4) impose an improvement district property tax pursuant to the County bopntyendnt 
District Act. 

C.. If any part or all of the cost of the improvement sought to be constructed as soihtaniinead i in 
this section is to be assessed against the benefiting tracts or parcels of land or paid for by the im- 
position of an improvement district property tax, the board shall hold a preliminary hearing on 
the proposed improvement district and give notice of the preliminary hearing. 


History: Laws 1980, ch. 91, § 10; 1991, ch. 199, § 38; 
1998, ch. 47, § 4. 

The 1998 amendment, effective July 1, 1998, in Sub- 
section A, substituted "described in Subsection C of Sec- 
tion 4-55A-3 NMSA 1978, but" for "to be benefited"; added 
Subsection B(4); in Subsection C, inserted "or paid for by 
the imposition of an improvement district property tax"; 
and made minor stylistic changes. 

The 1991 amendment, effective April 4, 1991, in 
the introductory paragraph in Subsection A, substi- 
tuted "total assessed valuation of the property to be 


benefited" for "front feet of. any tracts or parcels of 
land", deleted "which abuts on a street or road" follow- 
ing "New Mexico" and made a minor stylistic change; in 
Subsection A(8), substituted "Section 4-55A-14 NMSA 
1978" for "Section 14 of the County Improvement Dis- 
trict Act" in the first sentence and substituted "for any 
one improvement district" for "on any one street" in the 
second sentence;'substituted "benefiting tracts or par- 
cels" for "abutting tract or parcel" in Subsections B(2) 
and B(3); and substituted "tracts or parcels" for "tract 
or parcel" in Subsection C. 


4-55A-11. Improvement district; notice of preliminary hearing. 
A. The notice of the preliminary hearing required in Section 4-55A-10 NMSA 1978 shall con- 


tain: 


(1) the time and place when the board will hold a preliminary hearing on the proposed 


improvement; 


(2) the estimated cost of the improvement; 

(3) the boundary of the improvement district; 

(4) the route of the improvement by streets or roads or.location of the improvements; 

(5) the location of the proposed improvement; 

(6) a description of each property to be assessed or against which an improvement district 
property tax is to be imposed; 

(7). the estimated amount of the assessment against or property tax imposed upon each 
tract or parcel of land; and 

__. (8) the amount of the cost to be assumed by the county, if any. 

_B.. If the owners are found within the county, the notices shall be personally served on them at 
least thirty days prior to the day of the hearing. The notice shall also be published in a newspaper 
published in the county once each week for four successive weeks. The last publication shall be at 
least three days before the day of the preliminary hearing. 


History: Laws 1980, ch. 91, § 11; 1991, ch. 199, § 39; 
1998, ch. 47, § 5. 


Cross references. — For payment of notice of hearing, 
see 14-11-7 NMSA 1978. 
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The 1998 amendment, effective July 1, 1998, in Sub- for "Section 10 of the County Improvement District Act" 
section A(6), inserted "or against which an improyement in the introductory phrase, added "or location of the im- 
district property tax is to be imposed" and in Subsection provements" at the end of Paragraph (4), and substituted 
A(7), inserted "or property tax imposed upon". "location" for "places of commencement and end" in Para- 

The 1991 amendment, effective April 4, 1991, in Sub- graph (5), haatia : 


section A, substituted "Section 4-55A-10 NMSA 1978" 


4-55A-12. Improvement district; preliminary hearing; protest; action of 
the board; action in district court. 


wih At ne preliminary hearing of the board on the question of creating an improvement dairies 
as authorized in Section 4-55A-10 NMSA 1978, any owner of a tract or parcel! of land to be as- 
sessed or upon which it is proposed to impose an improvement district property tax may contest: 

(1) the proposed assessment or tax; 

(2) the regularity of the proceedings relating to the BO eran 
(8) the benefits of the improvement; or 

(4) any other matter relating to the improvement district. 

B. The board shall not assess the tract or parcel of land an amount greater than the actual 
benefit to the tract or parcel of land by reason of the enhanced value of the tract or parcel of land 
as a result of the improvement as ascertained at the hearing. The board may allow a fair price, 
based on its current value, as a setoff against any assessment against a tract or parcel of land if 
the owner has improved the tract or parcel of land in such a manner that the improvement may ms 
made part of the proposed improvement. 

C, At the hearing, the board may: 

(1) correct’any mistake or irregularity in any proceeding relating to the improvement;' 

(2) correct an assessment to be made against or an improvement district property tax to 
be imposed upon any tract or parcel of land; 

(8) ‘in case of any invalidity, reassess the cost of the improvement against a benefiting tract 
or parcel of land; or 

(4) recess the hearing from time to time. 

D. Within thirty days after the hearing, any owner of a tract or parcel of land to be ‘idneubbd 
or upon which it is proposed to impose an improvement district property tax, whether he ap- 
peared at the hearing or not, may commence an action in district court seeking an account of any 
error or invalidity of the proceedings relating to the improvement district to set aside or correct 
the assessment or any proceedings relating to the improvement district: Thereafter, any owner 
or his heirs, assigns, successors or personal representatives are perpetually barred from any ac- 
tion or any defense of error or invalidity in the proceedings or assessments. Where no owner of 
a tract or parcel to be assessed has presented a protest during the hearing and all owners of the 
property to be assessed, upon conclusion of the hearing, submit written statements in favor of 
the creation of the improvement district for the types and character of improvements indicated 
in the petition, such owners shall be deemed to have waived their right to bring any action in 
district court seeking an account of any error or invalidity of the proceedings relating to the 
improvement district or to set aside or correct the assessment or any proceedings relating to the 
improvement district. 


History: Laws 1980, ch. 91, § 12; 1991, ch. 199, § 40; for present"; in Subsections B(2) and (B)(4) and Subsec- 
1998, ch. 47, § 6; 2001, ch. 312, § 11, tion D, inserted "to be"; and made minor stylistic changes. 

The 2001 amendment, effective June 15, 2001, in- The 1991 amendment, effective April 4, 1991, inserted 
serted "or an improvement district property tax to be "action of the board" in the catchline; substituted "Sec- 
imposed upon" in Subsection C(2); and inserted "or upon tion 4-55A-10 NMSA 1978" for "Section 10 of the County 
which it is proposed to impose an improvement district Improvement District Act" in the introductory paragraph 
property tax" in near the beginning of Subsection D. |. vin Subsection A; substituted:"a benefiting" for “an abut- 

The 1998 amendment, effective July 1, 1998, in Sub-_ ting" in Paragraph (3) in Subsection C; and inserted "per- 
section A, inserted "or upon which it is proposed to impose petually" in the second sentence and added the third sen- 
an improvement district property tax"; in Subsection A(1), tence in Subsection D. 


inserted "or tax"; in Subsection B, substituted "current" 
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4. 55A-12. 1. Imposition of improvement district tei na tax; 
limitations. 


A.» Ifin connection with the creation of the improvement district the board determines that it 
is in the best interest of the county to finance the district improvements by the imposition of an 
improvement district property tax and the issuance of improvement district general obligation 
bonds, the board shall enact.an ordinance making the determination and provide.in the ordinance 
the improvement district property tax rate to be imposed; the date, which may be a predetermined 
date or a date to be established in the future after completion of the improvements, of commence- 
ment of the tax; the amount of the bonds to be issued to finance the improvements; and any other 
matters the board deems necessary or appropriate: The board shall call an election within the 
improvement district for the purpose of authorizing the board to issue general obligation bonds, 
the proceeds of the sale of which shall be used for constructing the improvements for which the 
district was created and to impose property taxes on all taxable property within the district for 
the purpose of paying the principal, debt service and other expenses incidental to the issuance and 
sale of the bonds. The ordinance shall also include procedures for the conduct of the election based 
upon the size of the improvement district and the number of voters entitled to vote. 

B, - If at the election described in Subsection A of this section the property’ tax imposition and 
the issuance of improvement district general obligation bonds are approved by a majority of the 
voters voting on the issues, the board shall impose the tax at a rate sufficient to pay the debt ser- 
vice on the bonds and retire them at maturity. 

C. Imposition and collection of the improvement district property tax authorized; in this section 
shall be made at the same time and in the same manner as impositions and collections of propaity 
taxes for use by counties are made. 

D,. Bonds issued by the board for payment of the specified improvement district improvements 
shall be sold at:a price that does not result in a net effective interest rate exceeding the maximum 
net effective interest rate permitted by the Public Securities Act [6-14-1 through 6-14-38 NMSA 
1978]. The bonds may be sold at public or private sale and may:be in denominations that the board 
determines. 

E. The form and terms of the bonds, sara en cutys a final maturity of ‘Hinty: years and provisions 
for their payment and redemption, shall be as determined by the board. The bonds shall be ex- 
ecuted in the name of and on behalf of the improvement district by the chairman of the board. 
The bonds may be executed and sealed in accordance with the provisions of the Uniform Facsimile 
Signature of Public Officials Act, [6-9-1 through 6-9-6 NMSA 1978]. 

F. »To provide for the payment of the interest and principal of the bonds issued and sold pursu- 
ant to this section, the board shall annually impose a property tax’on all taxable property in the 
district in an amount sufficient to produce a sum equal to the principal and interest on all bonds 
as they mature. 

G. The bonds authorized in this section are general obligation bonds of the district, and the 
full faith and credit of the district are pledged to the payment of the bonds, The proceeds obtained 
from the issuance of the bonds shall not be diverted or atti for any pur DOaEs other than those 
provided in the County Improvement District Act. 

H. All bonds issued by an improvement district shall be fully negotiable and constitute ne- 
gotiable instruments within the meaning of and for all the purposes of the Uniform Commercial 
Code [Chapter 55 NMSA 1978]. If lost or completely destroyed, any bond may be reissued in the 
form and tenor of the lost or destroyed bond upon the owner furnishing to the satisfaction of the 
board: , | 

(1) proof of ownership; 

(2) proof of loss or destruction; 

(3) asurety bond in twice the face amount of the bond and coupons; and 
(4) payment of the cost of preparing and i issuing the new bond and coupons. 

I. The board may in any proceedings authorizing improvement district bonds provide for the 
initial issuance of one or more bonds aggregating the amount of the entire issue or may make pro- 
vision for installment payments of the principal amount of any bond as it may consider desirable. 
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J. The board may issue bonds to be denominated refunding bonds, for the purpose of refund- 
ing any of the general obligation bonded indebtedness of the district. Whenever the board deems 
it expedient to issue refunding bonds, it shall adopt a resolution setting out the facts making the 
issuance of the refunding bonds necessary or advisable, the determination of the necessity or ad- 
visability by the board and the amount of refunding bonds that the board deems necessary and 
advisable to issue. The resolution shall fix the form of the bonds; the rate or rates of interest of 
the bonds, but the net effective interest rate of the bonds shall not exceed the maximum net effec- 
tive interest rate permitted by the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978]; the 
date of the refunding bonds; the denominations of the refunding bonds; the maturity dates; and 
the place or places of payment within or without the state of both principal and interest. Refund- 
ing bonds when issued, except for bonds issued in book entry or similar form without the delivery 
of physical securities, shall be negotiable in form and shall bear the signature or the facsimile 
signature of the chairman of the board. All refunding bonds may be exchanged dollar for dollar 
for the bonds to be refunded or they may be sold as directed by the board, and the proceeds of the 
sale shall be applied only to the xpmapoRe for which the bonds were issued and the payment of any 
incidental expenses. 

K. The principal amount of Unpiovsdant district general obligation bonds that may be is- 
sued by the board for any improvement district shall not exceed twenty-five percent of the final 
estimated value of properties in the improvement district after completion of the projects to be 
financed with the improvement district general obligation bonds and after development of the 
properties in the improvement district in accordance with their planned use, as determined by the 
board with the assistance of the engineer and other qualified professionals. 

L.. In connection with an improvement district project to be financed with the proceeds of im- 
provement district general obligation bonds issued pursuant to this section, a property owner 
subject to the improvement district property tax or the board may enter into contracts to design, 
engineer, finance, construct or acquire a project with contractors and professionals, on such terms 
and with such persons as the property owner subject to the improvement district property tax or 
the board determines to be appropriate, without following the procedures or meeting the require- 
ments of the Procurement Code [13-1-28 through 13-1-199 NMSA 1978] or the Rk Me of 
Sections 6-15-1 through 6-15-22 NMSA 1978. 


History: 1978 Comp., ‘ 4-55A-12.1, enacted by 
Laws 1998, ch. 47, § 7; 2001, ch. 312, § 12. 

The 2001 amendment, effective June 15, 2001, in- 
serted "improvement district property" preceding "tax 
rate. to be imposed" and inserted the language following 
the latter phrase through "commencement of the tax" in 
the first sentence of Subsection A; inserted "improvement" 
following "an election within the" in the second sentence 
of Subsection A; deleted the former penultimate sentence 


in Subsection A concerning a limitation on the tax rate; in 
Subsection B, deleted "not to exceed the limitation in Sub- 
section A of this section and"; in Subsection E, inserted "a 
final maturity of thirty years" and "by the chairman of the 
board"; in Subsection F, deleted "subject to the limitation 
of Subsection A of this section" from the end of the subsec- 
tion; in Subsection J, deleted "and shall be attested to by 
the secretary of the board" from the end of the penulti- 
mate sentence; and added Subsections K and L. 


4-55A-13. Improvement district; levy and collection of assessments 
prior to commencing improvement; special fund; misuse; 


penalty. 
A. Whenever the board: 


(1) elects to order the construction of a street or road as authorized in the County Im- 


provement District Act; 


(2) uses county owned or leased equipment to construct the street or road; and 
(3) determines what portion of the estimated cost of the construction shall be paid by tract 
or parcel of land benefited or to be benefited by the construction, 


the assessment may be levied and the installments collected prior to the commencement of work 
and as work progresses according to the terms of payment fixed by the board. 

B. The construction shall:commence within sixty days after the payment of the first install- 
ment of the assessment and be diligently prosecuted so that the construction is completed within 
one year from the date of commencement. At the end of the one-year period, any tract or parcel 
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of land that has not received the benefits provided by this section shall be released of any lien as- 
sessed against the tract or parcel of land by reason of this section and all assessment money col- 
lected from each owner of a tract or parcel of land so assessed and not benefited shall be returned. 

C, All assessment money collected under this section shall be held by the county treasurer in a 
special account as a separate fund and used only for constructing the improvement, including the 
purchasing or leasing of necessary. equipment. The use of the special fund for any purpose other 
than that required under this section by any public official, treasurer or member of the board is 
prohibited and is a felony punishable by a fine not exceeding one thousand dollars ($1,000) or by 
imprisonment in the penitentiary for not more than two years or by both fine and imprisonment 
in the discretion of the court. 


History: Laws 1980, ch. 91, § 13. 


4-55A-14. Improvement district; advertising for bids; spine may do 
_ work; contribution by governmental agency. 


A. Ifacontinuous area proposed to be improved on‘any one street or road exceeds five hun- 
dred feet in length, the board, before using county equipment and employees to construct the 
improvement, shall advertise for bids for the construction of the improvement and award the 
contract for the construction of the improvement to the lowest responsible bidder; provided, 
however, a county may construct the improvement using the same specifigations upon which 
bids were requested if: 

(1) the county can guarantee to construct the improvement for an aroun’ less than the 
lowest bid amount and not assess the benefiting tracts or parcels of land an amount in’excess of 
the lowest responsible bid if a bid is received; or 

(2) the county receives no bids forthe construction of the improvement. 

B. Acounty using county owned or leased equipment and county employees in constructing an 
improvement may cooperate with another governmental agency which contributes money, labor or 
a portion of the cost of materials towards completion of the improvement. | 


History: Laws 1980, ch. 91, § 14, damages under 42 USCS § 1983 for public authorities’ al- 
ANNOTATIONS |” leged violation of bidding procedures, 86'A.L.R. Fed. 904. 


Am, Jur. 2d, A.L.R. and C.J.S, references. — Stand- 
ing of disappointed bidder on public contract to seek 


4-55A-15. Notice of bid; acceptance of bid. 


A. After the board creates an improvement district, the board may proceed as authorized in 
Section 13 or 14 [4-55A-18 or 4-55A-14 NMSA 1978] of the County Improvement District Act or 
call for sealed bids on the proposed improvement. The notice of the call for bids shall be made in 
accordance with the provisions of Section 13-1-11 NMSA,1978, 

B. After advertising for bids, the county may make minor alterations or changes in the plans 
and specifications to correct errors or omissions.in the original plans and specifications... 

C.., The board shall award the contract to the lowest responsible bidder unless the board: 

(1) elects to construct the improvement as authorized in Section 13 or 14 [4-55A-13 or 4- 
55A-14 NMSA 1978] of the County Improvement District Act; 
(2) rejects all bids submitted for the construction of the improvement. Such bids shall be 
rejected in the following manner: 
(a) ifless than three bids are received, the purchase may be made without bids.at the 
best documented obtainable price; or 
(b) if three or more bids are received, the county may reject any or all bids but shall 
readvertise and accept new bids; and 
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(c) if no new bids are received or if all new bids are rejected, the rejection shall be 
accompanied by a written statement of the board declaring the reasons for the rejection and the 
county may then purchase the required items on the open market at the best documented price. 


History: Laws 1980, ch. 91, § 15. ANNOTATIONS 


* ! -<e ] IF 
Compilers, nator, MLR Coe BE Re Am. Jur. 2d, A.L.R. and C.J.S. references. — Low 


referred to in the second sentence in Subsection A, was ; : : ' 
repealed in 1984. For present comparable provisions, see bidder's monetary relief against state or local agency for 


13-1-105 NMSA 1978. nonaward of contract, 65 A.L.R.4th 93. 


4-55A-16. Improvement district; assessment of railroad property. 


The board may assess the property of any railroad or street railroad which occupies or abuts 
any street the whole cost of the improvement between or under the rails or tracks and two feet on 
each side of the rail or track of the railroad or street railroad. The assessment shall be levied as 
other assessments are levied and shall constitute a lien coequal with the lien of other taxes and 
prior and superior to all other liens, claims and titles, and may be enforced by sale of the railroad 
or street railroad property or by suit against the owner of the railroad or street railroad. 


History: Laws 1980, ch. 91, § 16. 


4-55A-17. Improvement district; assessment roll; notice of assessment 
hearing. 


A. After the contract has been awarded and the board determines the total cost of the improvement 
to the county, the board shall determine what portion of the total cost of the improvement shall be as- 
sessed against the benefited tract or parcel.of land. The assessment, including the cost of the improve- 
ment at an intersection, shall not exceed the estimated benefit to the tract or parcel of land assessed. 

B. With the engineer, the board shall prepare and cause to be filed in the office of the county 
clerk an assessment roll containing, among other things: 

(1) the name of the last known owner of the tract or parcel of land to be assessed, or if his 
name is unknown, state "unknown"; 

(2) a description of the iriot or parcel of land to be assessed; and 

(3) the amount of the assessment against each tract or parcel of land. 

C. After the filing of the assessment roll, the board shall, by resolution, set a time and place for 
the assessment hearing when an owner may object to the amount of the assessment. 

D. Not more than thirty days nor less than ten days before the day of the hearing, the county 
clerk, his deputy or the engineer shall mail the notice of the hearing on the assessment roll to the 
owner of the tract or parcel of land being assessed the cost of the improvement at his last known 
address. The name and address of the owner of each tract of land shall be obtained from the re- 
cords of the county assessor or any other source the county clerk or engineer deems reliable. Proof 
of the mailing is to be made by affidavit of the county clerk, his deputy or the engineer and shall 
be filed in the office of the county clerk. Failure to mail any notice shall not invalidate any of the 
proceedings authorized in the County Improvement District Act. The notiee of the hearing shall 
also be published once each week for three consecutive weeks and the last publication shall be at 
least one week prior to the day of the hearing. Such service by publication shall be verified by an 
affidavit of the publisher which is to be filed in the office of the county clerk. 


History: Laws 1980, ch. 91, § 17. 


4-55A-18. Improvement district; filing of objections; assessment 
hearing; action of the board; appeal to district court. 


A. Not later than three days before the date of the hearing on the assessment roll, any owner 
of a tract or parcel of land that is listed on the assessment roll may file his specific objections in 


1096 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


4-55A-19 COUNTY IMPROVEMENT DISTRICTS 4-55A-19 


writing with the county clerk. Unless presented as required in this subsection, any objection to the 
regularity, validity and correctness of: 

(1) the proceedings; 

(2) the assessment roll; 

(3) each assessment contained on the assessment roll; or 

(4) the amount of the assessment levied against each tract or parcel of land; is seer 

B. At the hearing, the board shall hear all objections which have been filed as provided in this 
section and may recess the hearing from time to time and, by resolution, revise, correct, confirm or 
set aside any assessment and order another assessment be made de novo. 

C.. The board by ordinance shall, by reference to the assessment roll as so modified, if modified, 
and as confirmed by the resolution, levy the assessments contained in the assessment roll. The as- 
sessments may be levied in stages if preliminary liens are established pursuant to Section 4-55A-7 
NMSA 1978. The decision, resolution and ordinance of the board shall be: 

(1) a final determination of the regularity, validity and correctness of: 

(a) the proceedings; ~ 

(b) . the assessment roll; 

(c) each assessment contained on the assessment roll; and 

(d). the amount of the assessment levied against each tract or parcel of land; and 
2) conclusive upon the owners of the tract or parcel of land assessed. 

D. Within fifteen days after the publication of the title and general summary of the brditteriée 
or posting of the ordinance, any owner who has filed an objection as provided in this section may 
commence: an action in district court to correct or set aside the determination of the board. After 
the lapse of fifteen days after the publication or posting, all actions which include the defense of 
confiscation or attack the regularity, validity and correctness of: 

(1) the proceedings; 

(2) the assessment roll; 

(3) each assessment contained on the assessment roll; or 

(4) the amount ofthe assessment levied against each tract or parcel of land; are perpetu- 
ally barred. 


History: Laws 1980, ch. 91, § 18; 1991, ch. 199, § 41. general summary of the ordinance’! in the first sentence in 


The 1991 amendment, effective April 4, 1991, in- Subsection D; and made minor stylistic changes through- 
serted "action of the board" in the catchline; added the out the section. 


second sentence in Subsection C; inserted "of the title and 


4-55A-19. Improvement district; assessments; terms of payment; liens. 


A. The board may, by ordinance: 

(1) establish the time and terms of paying the assessment or installments on the assess- 
ment, including but not limited to any provision for differing optional time periods over which 
installments of assessments for the same district may be paid and, at the discretion of the board, 
differing interest rates on the assessments that are payable over different time periods; provided 
that in the situation where the board provides for optional time periods for payment of assessment 
installments, the ordinance shall set a limit on the time during which the affected property owner 
must select one of the specified options in writing and shall provide that failure to select one of the 
options within the time limit conclusively establishes the selection of a specific option designated 
in the ordinance; 

(2) set any rate or rates of interest upon deferred payments of the assessment or provide 
for setting, by resolution, of the rate or rates of interest upon deferred payments after sale of bonds 
or assignable certificates as provided in Section 4-55A-20 NMSA 1978, which shall commence 
from the date of publication or posting of the ordinance levying the assessment; provided that 
the same interest rate shall be set for assessments which are payable over the same time period; 
and provided further that no rate or rates of interest in excess of twelve percent a year upon such 
deferred payments of the assessment shall become effective unless the state board of finance or 
any successor thereof at any time approves such higher rate or rates in writing based upon the 
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determination of the state board:of finance:that the!higher rate:is reasonable under existing or 
anticipated bond market conditions, which approval shall be conclusive; . 

(3) fix penalties to be charged for delinquent payment of an assessment; » 

(4) establish procedures and standards for an adjustment of assessment in order to al- 
low transfer of a parcel free of an assessment lien, accomodate [accommodate] subdivision of an 
assessed parcel or accommodate property line corrections and adjustments without changing the 
original payment schedule, the priority or original amount of the assessment. Such an:adjustment 
of assessment may allow the owner of the original tract of land to pay off any pro:rata:share of the 
assessment lien in advance of the schedule of payments. The procedures’ and standards may also 
provide for the method of assessment on the newly created nprcels to vary from the method of as- 
sessment used on the original tract; and | 

(5). provide for the payment of any: assessments levied eimeann to Gheipbén 4, Article 55A 
NMSA 1978 from other funds received by any owner of a tract or parcel in an improvement district 
in a location also intended by the board for the stimulation of manufacturing, industrial, commer- 
cial or business development pursuant to Section 4-55A-4.1 NMSA 1978. 

B. After the publication or posting of the ordinance levying an assessment as provided in Sec- 
tion 4-55A-18 NMSA 1978, the assessment: together with any interest or penalty accruing to the 
assessment is a lien upon the tract or. parcel of land so assessed. Such a lien is coequal with the 
lien for general ad valorem:taxes and the lien of other improvement districts and is superior to 
all other liens, claims: and titles. Unmatured installments are not deemed to be within the terms 
of any general covenant or warranty. All purchasers, mortgagees or encumbrancers of a tract or 
parcel of land so assessed shall hold the tract or parcel of land subject to the lien so created unless 
the assessment lien is adjusted pursuant to this section. 

C. Within sixty days after the publication or posting of the ordinance ratifying an ianeuratend 
roll and levying the assessments, the county clerk shall prepare, sign, attest and record in his of- 
fice a claim of lien for any unpaid amount due and assessed against a tract or parcel of land. 

D. Any tract or parcel of land so assessed shall not be relieved from the assessment or lien by 
the sale of the tract or parcel of land for general taxes or any other assessment, subject to the pro- 
visions of Section 4-55A-26 NMSA 1978. The statute of limitations shall not begin to run against 
an assessment until after the last installment of the assessment becomes due. 

EK. The fact that.an improvement is omitted for any benefited tract or parcel of land does not 
invalidate a lien or assessment made against any other tract or parcel of land. 


History: Laws 1980, ch. 91, § 19; 1981, ch. 44, § 4; 
1991, ch. 199, § 42. 

Bracketed_ material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The 1991 amendment, effective April 4, 1991, deleted 
"foreclosure" following "liens" in the catchline; inserted "or 
posting" following "publication" in three places; in Sub- 
section A, inserted "or provide for setting, by resolution, 
of the rate or rates of interest upon deferred payments 
after sale of bonds or assignable certificates as provided 
in Section 4-55A-20 NMSA 1978", substituted ."levying" 


for "ratifying" near the Pahnatng of Paragraph (2), and 
added Paragraphs (4) and (5); in Subsection B, substituted 
"levying an assessment" for."ratifying an assessment lev- 
ied" in the first sentence and added "unless the assess- 
ment lien is adjusted pursuant to this section" at the end 
of the subsection; inserted "and levying the assessments" 
in Subsection C; deleted former Subsection E relating to 
foreclosure; redesignated former. Subsection F as Sub- 
section E; and made related and minor stylistic changes 
throughout the section. — 


4-55A-20. Improvement district; authority to issue bonds or assignable 
certificates, 


A. To pay all or any part of the cost of the improvement, including those items set out in Sub- 
section C of Section 4-55A-7 NMSA 1978, the board may proceed pursuant to the provisions of 
Section 4-55A-12.1 NMSA 1978 or may issue in the name of the county bonds in such form as the 
board may determine or assignable certificates in an amount not exceeding the total cost of the 
improvement and maturing not more than twenty years from the date of i issuance. If the bonds or 
assignable certificates recite that: 

(1) the proceedings relating to making the improvement and levying the assessments as 
provided in Section 4-55A-18 NMSA 1978 or placing the preliminary lien as provided in Section 4- 
55A-7 NMSA 1978 to pay for the improvement have been done in compliance with law; and 
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(2) all prerequisites to the fixing of the assessment lien or placing the preliminary lien 
against the tract or parcel of land benefited by the improvement have been performed, such recital 
shall be conclusive evidence of the facts recited. 

B. The assignable certificates shall: 

(1) declare the liability of the owner of the tract or parcel of land so Paihewid or the liabil- 
ity of the tract or parcel of land so assessed for payment of the assessment, interest and penalties; 

(2).. fix. the terms and conditions of the certificates;;and 

(3) accurately describe the tract or parcel of land: covered by the certificate. 

C.. The bonds shall: 

(1) recite the terms and ei upne for Grain issuance; 

(2) be payable from money collected from the preliminary assessment lien authorized in 
Section 4-55A-7 NMSA 1978 and, if so payable, also payable from the proceeds of bonds payable 
from the final assessment:lien authorized in Section 4-55A-18 NMSA 1978; or 

(3) be payable from the money collected from the assessments authorized in Section 4- 
55A-18 NMSA 1978; provided that if assessments are made payable over more than one period of 
time as permitted by Section 4-55A-19 NMSA 1978, specified portions of the bonds may be pay- 
able from money collected from those assessments payable over that period of time that generally 
corresponds to the period of time over which such specified portions of the bonds are payable; and 

(4) bear a rate or rates of interest that shall not exceed the rate of interest on the deferred 
installments of the assessments or, if more than one rate of interest.is specified for assessments as 
permitted by Section 4-55A-19 NMSA 1978, on that portion of the deferred installments of assess- 
ments from which that specified portion of the bonds may be payable. Payment of the bonds issued 
for the construction of a project described in Subsection, A.of Section 4-55A-4 NMSA 1978 may be 
supplemented from gasoline tax and special fuel excise:tax distributed to the county pursuant to 
Section 7-1-6.39 NMSA 1978 on or before a date not more than twelve months after the last de- 
ferred installment of an assessment is due from the owner of a tract or parcel of land so assessed. 

D. The bonds may be issued .to the contractor in payment for the construction of the improve- 
ment or may be issued and sold: 

(1) .in payment of the county’ s me hoapetegh of the cost of the improvement; 

(2). in payment of the proportionate cost, if the improvement is done in cooperation with 
another governmental agency; 

_ (3). in payment of the construction of the improvement done under eanteats or 

(4). in reimbursement to the county, if the county constructed the improvement with 
county-owned or -leased equipment and county employees. 

E. Bonds or assignable certificates may be sold at a public or private sale at a discount. 


nAideies ath 1980, ch. 91, § 205 1983, ch. 265, § 20; 
1991, ch. 199, § 43; 1998, ch. 47, § 8. 

The 1998 amendment, effective July 1, 1998, in Sub- 
section A, inserted "proceed pursuant to the provisions of 
Section 4-55A-12.1 NMSA 1978 or may" and in Subsec- 
tion C(4), substituted "excise" for’"use" and substituted 
"pursuant to Section 7-1-6.39 NMSA 1978" for "under Sec- 
tion 7-138-9 NMSA 1978". 

The 1991 amendment, effective April 4, 1991, in 
Subsection A, inserted "including those items set out in 
Subsection C of Section 4-55A-7 NMSA 1978" near the 
beginning "and maturing not more than twenty years 
from the date’ of issuance" at the end of the first sen- 
tence, inserted "as provided in Section 4-55A-18 NMSA 


1978 or placing the preliminary lien as provided in Sec- 
tion 4-55A-7 NMSA 1978" in Paragraph (1) and inserted 
“or placing the preliminary lien" in Paragraph (2); and, 
in Subsection C, added present Paragraph (2), redesig- 
nated former Paragraphs (2) and (3) as Paragraphs (3) 
and (4), substituted "project described in Subsection A of 
Section 4-55A-4 NMSA 1978" for "street, alley, curb, gut- 
ter or sidewalk project" in Paragraph (4), and made minor 
stylistic changes. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.8. references. — 64 Am. 


‘Jur, 24 Public Securities and Obligations §§ 1 to 8. 


20 C.J.S. Counties §§ 208 to 226. 


4-55A-21. Improvement district; rights of negotiable bondholders or 
assignable certificate holders. 


A. If the board fails or refuses to foreclose and sell a tract or est of land: for the delinquent 


assessment or installment of the assessment as required in Section 4-55A-22 NMSA 1978, any 
holder of a bond or assignable certificate secured by the assessment may foreclose the assessment 
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lien on such delinquent property in the manner provided by law for the foreclosure of mortgages 
on real estate. 

B. Any person holding two or more assignable certificates issued as authorized in Section 4- 
55A-20 NMSA 1978 may sue in the same action on all tracts or parcels of land described in the 
certificate to enforce the lien against the tract or parcel of land described in the certificate unless 
the assessment lien has been adjusted pursuant to Section 4-55A-19 NMSA 1978. 

C. Whenever a governing body of a municipality, board of county commissioners or local board 
of education is delinquent in the payment of an assessment, the holder of any assignable certifi- 
cate issued against the tract or parcel of land of the municipality, county or school district has the 
rights and remedies for the collection of the assessment as are given by law for the collection of 
judgments against municipalities; counties and school districts. 


History: Laws 1980, ch. 91, § 21; 1991, ch. 199, § 44, . B, substituted "Section 4-55A-20 NMSA 1978" for "Sec- 


The 1991 amendment, effective April 4, 1991, substi- |, tion 20 of the County Improvement District Act" near 
tuted "Section 4-55A-22 NMSA 1978" for "Section 22 of the beginning and added "unless the assessment lien has 
the County Improvement District Act" and inserted "or been adjusted pursuant to Section 4-55A-19 NMSA 1978" 


assignable certificate" in Subsection A and, in Subsection - at the end. 


4-55A-22. Improvement district; additional duties imposed on county. 


A. Whenever an improvement district has been created and bonds or assignable certificates 
have been issued to finance the improvement, a county shall: 
(1) ‘act as agent for the collection of the assessments; 
(2) collect the assessments when due; 
(83) act as trustee for the benefit of the holders of the bonds or aistsHeTS certificates; 
(4) annually prepare a statement that shall: 
(a) be available for inspection in the office of the county treasurer; 
(b) reflect the financial condition of the improvement district; and 
(c) list all the delinquencies existing at that time; and 
(5) institute proceedings to foreclose the assessment lien against any tract or parcel of 
land that is delinquent in the payment of the assessment or installment of an fine "vabadt for a 
period of more than one year. 
B. If more than one improvement district is created, the money from assessments in each dis- 
trict shall be kept in a separate fund and used for the payment of principal and interest of sees 
bonds or assignable certificates outstanding against that improvement district. 


History: Laws 1980, ch. 91, § 22; 1991, ch. 199, § 45, A, substituted "when due" for "annually or semiannually" 
The 1991 amendment, effective April 4, 1991, deleted at the end of Paragraph (2), redesignated former Subpara- 
"negotiable coupon" preceding "bonds" in two places in graph (d) of Paragraph (4) as' Paragraph (5) and ri re- 


Subsection A and once in Subsection B and, in Subsection lated and minor stylistic changes, 


4-55A-23. Improvement district; acceptance of deed in lieu of 
foreclosure. 


In lieu of the foreclosure of a lien against any tract or parcel of land which is delinquent in the 
payment of an assessment or installment of an assessment for a period of more than one year, a 
county may accept a deed to the property subject to the lien if the owner i 08 the property tenders 
the deed to the county. 


History: Laws 1980, ch. 91, § 23. 


4.55A-24. Improvement district; foronleeare: trustee may purchase at 
foreclosure of liens; contents of bid. 


Any delinquent assessment has the effect of a mortgage and shall be foreclosed and sold in the 
manner provided by law for the foreclosure of mortgages on real estate. In any action seeking the 
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foreclosure ofa lien against any tract or parcel of land assessed by a county for the construction 
of any project after either or both assignable certificates or bonds have been issued, if there is 
no other purchaser for the tract or parcel of land having a delinquent assessment; 'the county as 
trustee of the: fund from which the assignable certificates or bonds are to be paid, may: 

A. purchase the tract or parcel of land sold at the foreclosure sale; and 

B. bid, in lieu of cash, the full amount of the assessment, interest, penalties, dit vedas fees and 
costs found by the court to be due and payable under the ordinance creating the lien and any cost 


taxed by the court in the foreclosure proceedings against the property ordered sold. 


History: Laws 1980, ch. 91, § 24; 1991, ch. 199, § 46. 

The 1991 amendment, effective April 4, 1991, in- 
serted "foreclosure", deleted "street improvement" preced- 
ing "liens" and deleted ' ‘where bonds were exchanged for, 
certificates" following "liens" in the catchline; added the 
present first sentence; substituted "or bonds have been 
issued, if there is no other purchaser for the tract or par- 
cel of land having delinquent assessment, the county as 


trustee of the fund from which the assignable certificates 
or bonds are to be paid, may" for "and negotiable cou- 
pon bonds have been issued, the trustee of the fund from 
which the bonds are to be paid,.may" at the end of the 
introductory paragraph; and, in Subsection B, inserted 
"penalties, attorneys' fees and costs" and made a related 
stylistic change, 


4-55A-25. Improvement distacts title subject to recertption < vests in 


trustee. 


Upon the acceptance or purchase of the tract or parcel of land as provided.in Sections 4-55A-23 
and 4-55A-24 NMSA 1978, title to the tract or parcel of land, subject to the right of redemption 
provided by Subsection A of Section 4-55A-26 NMSA. 1978, vests in the trustee of the fund from 
which the assignable certificates,or bonds are payable), 


Asics Laws 1980, eal 91, § 25; 1991, ch.,199, § 47. 
The 1991 amendment, effective April 4, 1991, sub- 


stituted "Sections 4-55A-23 and 4-55A-24 NMSA 1978" ', 


for "Sections 23 and 24 of the County Improvement 


District Act", "provided by. Subsection A of, Section 4-55A- 
26 NMSA 1978" for "as now provided by law", and "assign- 
able certificates or bonds" for "negotiable coupon bonds", 
and made a minor stylistic change. 


4-55A-26. Improvement district; private or public sale of property; 
redemption period; application for authorization; 
appraisement; disposition of proceeds. : 


A. No real property shall be sold by the trustee to satisfy a delinquent assessment until at 
least fifteen days after the date of the order, judgment or decree of the court, within which time 
the owner of the tract or parcel of land may pay off the decree and avoid the sale, Any real estate 
sold under any order, judgment or decree of court.to satisfy the lien may be redeemed at any time 
within one year of the date'of sale by the owner or mortgage holder or other person having)an in- 
terest, or their assigns, by repaying to the purchaser or his assign the amount Dae with interest 
from the date of purchase at the rate of twelve percent pex year. 

B. After expiration of the fifteen-day period, the trustee may sell the property at a public or pri- 
vate sale subject to the right of redemption, and, if not paid from the proceeds of the sale, subject to 
the indebtedness claimed under the lien, ad valorem taxes and other special assessments having a 
lien on the property which is coequal with the lien for ad valorem taxes. 

C. The proceeds of the sale of the foreclosed tract or parcel of land at either a private sale or a 
public sale shall be applied as follows: 

(1) first, to the payment of costs in giving notice of the sale and of conducting the sale; 

(2) second, to costs and fees taxed against the tract or parcel of land in the foreclosure 
proceedings; 

(3) third, on a pro rata basis, to the indebtedness claimed under the lien and to ad valorem 
taxes and other special assessments having a lien on the property that are coequal with the ad 
valorem taxes; and 

(4) fourth, after all such ciate liens, assessments and taxes are paid, to the former owner, 
mortgage holder or other parties having an interest in the tract or parcel, upon such person 
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providing satisfactory proof to the court of such interest and upon approval of the court. Receipts 
for the satisfaction of the indebtedness claimed under the lien shall be paid into the proper im- 
provement district fund for payment of the interest and the bonds or assignable certificates: In 
case of the sale of any tract or parcel of land subject to more than one delinquent assessment, such 
remaining proceeds shall be distributed into the proper improvement district funds for such pay- 
ment pro rata based upon the total unpaid amount due each such district. 


History: Laws 1980, ch, 91, § 26; 1991, ch. 199, s 48, the district court which ordered the property:sold for an 

The 1991 amendment, effective April 4, 1991, deleted order authorizing the trustee to sell the property at pri- 
"after expiration of" following "property" in the catchline; vate sale"; deleted former Subsections B and C relating to 
added present Subsection A; redesignated former Subsec- appraisement of property by three disinterested persons 
tion A as Subsection B and rewrote the provision which and sale to highest and best bidder if trustee unable to 
read "After expiration of the period of redemption of the sell at appraised value; and redesignated former Subsec- 
tract or parcel of land foreclosed, the trustee may apply to tion D as Subsection C and rewrote the provisions thereof. 


4-55A-27. Improvement district; assessment funds; expenditures; 
misuse; penalties. 


A. All money received by the county from any special assessment or assessment within an im- 
provement district shall be held in a special fund and used to: 
(1) pay the cost of the improvement for which the assessment was ede 
(2) reimburse the county for any work performed by the county in constructing the im- 
provement and for administrative costs associated with the improvement district; or 
(3) pay the interest and principal due on any outstanding bonds or assignable certificates. 
B. Any person who uses money in an improvement district fund other than as provided in this 
section is guilty of a felony and shall be punished by a fine not exceeding one thousand dollars 
($1,000) or by imprisonment in the state penitentiary for not more than two years or by both such 
fine and imprisonment in the discretion of the court. 


History: Laws 1980, ch. 91, § 27; 1991, ch. 199, § 49. with the improvement district" at the end of Paragraph 


The 1991 amendment, effective April 4, 1991, in Sub- (2), deleted "negotiable coupon" preceding "bonds" in 


section A, added "and for administrative costs associated Paragraph (3), and made a related stylistic change, - 


4-55A-28. Transfer of improvement district funds. 


’ The board may transfer to the general fund of the county any money obtained from the levy of 

an assessment for an improvement district if: 

A. bonds or assignable certificates were issued to finance the improvement; 

B. the proceeds of the bonds or assignable certificates were spent for the improvement; 

C. -the assessments were levied and collected for the Bay eeoy of the bonds or assignable cer- 
tificates; and 

D. either the bondholders or assignale certificate holders are barred by the statute of limita- 
tions or a court judgment or decree from collecting the indebtedness; or 

EK. the bonded indebtedness or assignable certificates have been paid. 


History: Laws 1980, ch. 91, § 28; 1991, ch. 199, § 50. The 1991 amendment, effective April 4, 1991, substi- 
tuted "proceeds of" for "funds obtained by" in Subsection B 
and made minor stylistic changes. 


4-55A-29. Improvement district; reassessment after voiding of 
assessments; procedure. 


A. Itis the purpose of Sections 4-55A-29 through 4-55A-33 NMSA 1978 to: 
(1) charge the cost of any improvement payable by the tract or parcel of land benefited by 
the improvement by making a reassessment for the cost of the improvement; and 
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(2) permit the making of a reassessment when an original assessment is declared void or 
the enforcement of the original assessment is refused by a court. 

B. Whenever any assessment for improvements is declared void or unenforceable, either di- 
rectly or indirectly, by a decision of any court for any cause whatever, the board shall reassess the 
tracts or parcels of land that are benefited or will be benefited by the improvement to the extent 
of the proportionate share of the cost of the improvement of each tract or parcel of land together 
with accrued interest. 

C. The reassessment roll shall be prepared, a hearing held on the reassessment roll md a final 
determination of the reassessment made by the board, all in the manner provided in Sections 4- 
55A-18 through 4-55A-20 NMSA 1978 for the original assessment. 


History: Laws 1980, ch. 91, § 29; 1991, ch. 199, § 51. the reassessment shall be based upon the actual value of 

The 1991 amendment, effective April 4, 1991, substi- the improvement at the time of its completion"; substi- 
tuted "Sections 4-55A-29 through 4-55A-338 NMSA 1978" tuted "Sections 4-55A-18 through 4-55A-20 NMSA 1978" 
for "Sections 29 through 33 of the County Improvement for "Sections 18 through 20 of the County Improvement 
District Act" in Subsection A; deleted the former second District Act" in Subsection C; and made minor stylistic 
sentence in Subsection B which read "If the cost of the im- changes in Subsections B and C. 


provement exceeds the actual value of the improvement, 


4-55A-30. Improvement district; reassessment; defects waived; credit 
for previous payment. 


A. The fact that: 

(1) the contract has been let; 

(2) an improvement has been wholly or partially constructed; , 

(3) an omission, failure or neglect of the board or county officer to comply with the require- 
ments of Sections 1 through 20 [4-55A-1 through 4-55A-20 NMSA 1978] of the County Improve- 
ment District Act; or 

(4) any other matter whatsoever connected with the improvement or initial assessment is 
invalid, * 

shall not invalidate or in any way affect the making of a reassessment as authorized in Sec- 
tion 29 [4-55A-29 NMSA 1978] of the County Improvement District Act and charging the benefited 
tract or parcel of land the cost of the improvement. 

B. When the reassessment is complete, any money paid on the former attempted assessment 
against a tract or parcel of land shall be credited to the tract or parcel of land in partial or whole 
payment of the reassessment. 


History: Laws 1980, ch. 91, § 30. 


4-55A-31. Improvement district; appeal to district court. 


After an owner has filed a written objection with the county clerk to any reassessment as pro- 
vided in Section 4-55A-18 NMSA 1978 and the board has determined the reassessment, any owner 
of a tract or parcel of land that is reassessed may file a notice of appeal pursuant to the provisions 
of Section 39-3-1.1 NMSA 1978. 


History: Laws 1980, ch. 91, § 31; 1998, ch. 55, § 17; The 1999 amendment, effective July 1, 1999, substi- 
1999, ch, 265, § 17. tuted "Section 39-8-1.1" for "Section 12-8A-1", 

Cross references. — For appeal of final decisions by The 1998 amendment, effective September 1, 1998, 
agencies to district court, see 39-3-1.1 NMSA 1978, rewrote this section to the extent that a detailed compari- 

For procedures governing administrative appeals to the son is impracticable. 


district court, see Rule 1-074 NMRA. 
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4-55A-32. Improvement district; payment of reassessment; os 
proceedings to collect assessment. 


A. The board shall enforce payment of the reassessment of the ‘inact or parcel of land benefit. 
ing from an improvement in the manner provided in Chapter 4, Article: 55A NMSA,;1978 for the 
enforcement of the original assessment. 

B. If for any reason a reassessment is held to be invalid or uncollectible, the board:shall con- 
tinue to reassess the tract.or parcel of land: as provided in Sections 4-55A-29 through 4-55A-38 
NMSA 1978 until the benefited tract or parcel of land has ep the cost of any improvement 
chargeable to the benefited tract or parcel of land. 


History: Laws 1980, ch. 91, § 32; 1991, ch. 199, § 52. in Subsection A and substituted "Sections .4-55A- 
The 1991, amendment, effective April 4, 1991, 29 through 4-55A-38 NMSA 1978"-for "Sections 29 
substituted "Chapter 4, Article 554 NMSA 1978" for through 38 of the County nee eee te Distones Act" in 


"Section: 19 of the County Improvement District Act" Subsection B. 


is 


4-55A-33. Improvement district; appeal of reassessment; procedure 
exclusive. 


A. The rights and remedies granted in Section 18 [4-55A-18 NMSA 1978] of the County Im- 
provement District Act to any owner who objects, contests or appeals the amount, correctness, 
regularity or validity of the reassessment; 

(1) are declared to exclude any other right, remedy, suit or action either at law or in equity 
which might otherwise be available; and 

(2) do afford the owner a sufficient day in court for the redressing of all rights and griev- 
ances that he may have in connection with the reassessment. 

B, Any person who fails to file an objection to a reassessment in the manner provided i in, Sec- 
tion 18 of the County. Improvement. District Act or fails to appeal to the district.court in the man- 
ner provided in Section 31 [4-55A-31 NMSA 1978] of that act, is forever absolutely barred from 
objecting to or contesting the amount, correctness, regularity or validity of the reassessment. 


History: Laws 1980, ch. 91, § 33. 1978 no longer provides procedures for appeal of reassess- 
Compiler's notes, — As amended by Laws 1998, ch. ments, See 39-3-1.1 NMSA 1978 for current procedures. 
55, § 17, effective September 1, 1998, 4-55A-31 NMSA 


4-55A-34. Improvement district; application of reassessment fund t to 
outstanding indebtedness. 


A. Whenever a county has: 
(1) issued bonds or assignable certificates to obtain money to pay for an improvement that 
has been constructed; and 
| (2) reassessed the tract or parcel of land benefiting from the improvement as provided in 
Sections 4-55A-26 through 4-55A-31 NMSA 1978; the county shall apply all money received from 
the payment of the reassessment to the payment of the bonds or assignable certificates. 
B. Bonds or assignable certificates that have been issued to obtain money to pay for any im- 
provement that has been constructed are: 
(1) . valid and binding obligations of the county; ‘and 
(2) payable from the payments received from any reassessment that shall be levied unitil 
all obligations of indebtedness of the improvement have been paid in full, 


History: Laws 1980, ch. 91, § 34; 1991, ch, 199, § 53. "Sections 4-55A-26 haope 4-55A-31 NMSA 1978" for 
The 1991 amendment, effective April 4, 1991, de- "Sections 26 through 31 of the County Improvement Dis- 
leted "negotiable coupon" preceding "bonds" in two places trict Act" in Paragraph (2) of Subsection A; and made mi- 
in Subsection A and once in Subsection B; substituted nor stylistic changes in Subsection B. 
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4-55A-35. Improvement district; gear improvement bonds; 
authority.” MIG 


A. As used in this section and in Sénisond 4-55A-36 through 4-55A-38 NMSA 1978 "bonds", 
when not modified by the word "refunding", includes assignable certificates. 

B.. The board may issue refunding improvement district bonds to refund all or any mani of im- 
provement district bonds: Refunding bonds may be issued: 

(1) to change the payment schedule for the bonds; . 

(2) . to fund principal and interest due on bonds that are in default or for which there is not 
and, in the opinion of the governing body, will not be sufficient money available to pay the princi- 
pal and interest when due; 

(3) to reduce interest costs on the bonds or on the assessments pi Paaticn security for the 
bonds or to provide other savings; 

(4) ..to modify or eliminate restrictive or burdensome contractural [contractual] limitations 
concerning the bonds; ° 

(5) to provide enhanced or substitute security for the bonds; or 

(6) to provide for any other reasonable and necessary purpose or any combination of the 
foregoing purposes. 


History: Laws 1980, ch. 91, § 35; 1991, ch. 199, § 54, - the improvement district bonds, the board may issue re- 


Bracketed material. — The bracketed material was funding improvement district bonds. If there is not suffi- 
inserted by the compiler and is not part of the law. cient money in an improvement district fund to pay in full 

The 1991 amendment, effective April 4, 1991, rewrote the improvement district bonds that have matured, the 
this section which read "Whenever there is not, and it is board shall issue refunding improvement district bonds 
certain there will not be, sufficient money in an improve- to pay the interest and Macey on the improvement dis- 
ment district fund to pay the principal and interest due on trict bonds", 


4-55A-36. Refunding bonds; escrow; detail. 


A. Refunding bonds issued pursuant to Sections 4-55A-35 through 4-55A-38 NMSA 1978 shall 
be authorized by ordinance. Any bonds that are refunded under the provisions of this section shall 
be paid at maturity or on any permitted prior redemption date in the amounts at the time and 
places and, if called prior to maturity, in accordance with any applicable notice provisions, all as 
provided in the ordinance authorizing the issuance of the refunded bonds or otherwise appertain- 
ing thereto, except for any such bond that is voluntarily surrendered for exchange or payment by 
the holder or owner. 

B. Provisions shall be devin for paying the refunded bonds at the time or times provided in 
Subsection A of this section. 

C. The proceeds of refunding bonds, including any accrued interest and premium apper- 
taining to the sale of refunding bonds, shall either be immediately applied to the retirement 
of the refunded bonds or be placed in escrow in a commercial bank or trust company that pos- 
sesses and is exercising trust powers and that is a member of the federal deposit insurance 
corporation, to be applied to the payment of the principal of, interest on and any prior redemp- 
tion premium due in connection with the refunded bonds; provided that such refunding bond 
proceeds, including any accrued interest and any premium appertaining to a sale of refunding 
bonds, may be applied to the establishment and maintenance of a reserve fund and to the pay- 
ment of expenses incidental to the refunding and the issuance of the refunding bonds, the in- 
terest thereon and the principal thereof or both interest and principal as the municipality may 
determine. Nothing in this section requires the establishment of an escrow if the refunded 
bonds become due and payable within one year from the date of the refunding bonds and if 
the amounts necessary to retire the refunded bonds within that,.time are deposited with the 
paying agent for the refunded bonds. Any such escrow shall not necessarily be limited to pro- 
ceeds of refunding bonds but may include other money available for its purpose. Any proceeds 

in escrow pending'such use may be invested or reinvested in bills, certificates of indebtedness, 
notes or bonds that are direct obligations of or the principal and interest of which obligations 
are unconditionally guaranteed by the United States or in certificates of deposit of banks that 
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are members of the federal deposit insurance corporation, the par value of which certificates of 
deposit is collateralized by a pledge of obligations of or the payment of which is uncondition- 
ally guaranteed by the United States, the par value of which obligations is at least seventy- 
five percent of the par value of the certificates of deposit. Such proceeds and investments in es- 
crow together with any interest or other income to be derived from any such investment shall 
be in an amount at all'times sufficient as to principal, interest, any prior redemption premium 
due and any charges of the escrow agent payable therefrom to pay the refunded bonds as they 
become due at their respective maturities or due at any designated prior redemption date or 
dates in connections with which the county shall exercise a prior redemption option. Any pur- 
chaser of any refunding bond issued under Sections 4-55A-35 through 4-55A-38 NMSA 1978 
is in no manner responsible for the application of the proceeds thereof by the county or any of 
its officers, agents or employees. 


History: 1978 Comp., § 4-55A-36, enacted by Laws 
1991, ch. 199, § 55. 
Repeals and reenactments. — Laws 1991, ch. 199, 


by Laws 1980, ch. 91, § 36, relating to improvement dis- 
trict, default, petition of bondholders, exchange, effective 
April 4, 1991, and enacted a new section. 


§ 55 repealed former 4-55A-36 NMSA 1978, as enacted 


4-55A-37. Improvement district; ordinance for ee at, bonds; 
conditions; sale or exchange. 


A. The ordinance authorizing the issuance of refunding bonds for an improvement district 
shall describe the: 
(1). details of the issue; 
(2) form of the refunding bonds and interest coupons, if any; 
(3) fund from which the principal and interest of the refunding bonds will be paid; and 
(4) manner in which the bonds are to be issued. 
B. The refunding bonds may: 
(1) be issued in an amount less than, equal to or greater than the pica amount of im- 
provement district bonds being refunded; 
(2) not bear a rate of interest greater than the rate of interest borne by the assessments 
providing security for the refunding bonds if secured by assessments; 
(3) become due and payable in regular numerical order; 
(4) not be issued for a period of more than twenty years from the date of issuance; and 
(5) be payable from substitute security or from the same funds that were applicable to the 
payment of the bonds being refunded. 
C. The refunding bonds may be: 
(1) sold ata public or private sale at a discount; or 
(2) exchanged, dollar for dollar, for the improvement district bonds being vefiinddce 


History: Laws 1980, ch. 91, § 37; 1983, ch. 265, § 21; 
1991, ch. 199, § 56. 
The 1991 amendment, effective April 4, 1991, in Sub- 


section B, substituted "may" for "shall" in the introductory °' 


phrase, rewrote Paragraph (1) which read "not be issued 
in an amount greater than the principal and accrued in- 
terest due on the improvement district bonds being re- 
funded", substituted "assessments providing security for 
the refunding bonds if secured by assessments" for "bonds 
being refunded" at the end of Paragraph (2) and inserted 


"substitute security or from" in Paragraph (5) and, in Sub- 
section C substituted "a public or private sale at a dis- 
count" for "not less than par" in Paragraph (1) and deleted 
a former sentence at the end of Paragraph (2) which read 
"If the refunding bonds are exchanged for the bonds being 
refunded, the lower numbered refunding bonds shall be 
exchanged for the lower numbered bonds being refunded 
so that the bondholder shall have relatively the same po- 
sition in the refunding issue as he had in the outstanding 
bonds prior to the refunding", 


4-55A-38. Improvement district; payment of assessment for refunding 
~ bond; maximum term; interest; prepayment; liens. 


A. In connection with issuance of refunding bonds as provided in Sections 4-55A-35 through 4- 
55A-38 NMSA 1978, the board may by ordinance provide that any unpaid assessment and accrued 
interest on the assessment shall be paid in not more than twenty years with interest at a rate of 
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interest not less than the rate borne by the refunding bonds and with the penalties .as lawfully 
attached to the original assessment. The owner of a,tract or parcel of land that is assessed may at 
any time pay the assessment in full with interest to the time of payment. 

B. The assessment may be collected as provided in Section 4-55A-19 NMSA 1978, and the 
refunding bonds may be secured:and enforced as the original lien was Sh hatter as provided in 
that section. | 


History: Laws 1980, ch. 91, § 38; 1991, ch. 199, § 57. borne’"for "twenty equal annual or forty semiannual 


The 1991 amendment, effective April 4, 1991, in installments with interest at the rate of interest. borne" 
Subsection A, substituted "Sections 4-55A-35 through and made a minor stylistic change and, in Subsec- 
4-55A-38 NMSA 1978" for "Sections 35 through 38 of tion B, substituted "may" for "shall" in two places and 
the County Improvement District Act", "may by ordi- "Section 4-55A+19 NMSA 1978" for>"Section 19 of the 
nance" for "shall by ordinance", "twenty years with County Improvement District.Act". 


interest at a rate of interest not less than the rate 


4-55A-39. Improvement district; construction‘of sections. 


Nothing contained in Sections 4-55A-35 through 4-55A-38 NMSA 1978 shall be construed:as: 

A. increasing the burden or liability of any tract or parcel of land or the owner. of any tract or 
parcel of land; or 

B. except for issuance of the refunding bonds, ects Ady additional hability « the county. 


History: Laws 1980, ch. 91, § 39; 1991, ch. 199, § 58. Sater bonds" a the pagieaifia of Subsection B; and 

The 1991 amendment, effective April 4, 1991, added ‘deleted former Subsection B which read "The issuance of 
"construction of sections" in the catchline; substituted the refunding bonds shall not give any bondholder any 
"Sections .4-55A-35 through 4-55A-38 NMSA 1978". for greater right than he had prior to the refunding. The own- 
"Sections 35 through 38 of the County Improvement Dis- ers and holders of refunding bonds shall be subrogated to 
trict Act" in the introductory paragraph; redesignated all the rights and remedies possessed by the owners and 
former Paragraphs (1) and (2) of former Subsection A as holders of the bonds refunded", 


Subsections A and B; added "except for the issuance of the 


4-55A-40. Street and road improvement fund authorization. 


In the case of creation of a county improvement district in accordance with the provisions of 
the County Improvement’ District Act, the board of county commissioners of any county may, by 
ordinance, establish a street and road improvement fund into which may be transferred all or any 
part of the distributions of such amounts of the tax revenues distributed to the county under the 
provisions of Section’7-1-6.9 NMSA'1978 as the board has, in any ordinance, determined necessary 
for use as a fund in the financing of improveRsenay projects described i in Subsection A of Section 4- 
55A-4 NMSA 1978. . 


History: 1978 Comp., § 4-55A-40, ae by Laws 
1991, ch. 199, § 59, 


4-55A-41. Street and road improvement fund; use. | 


Bonds or assignable certificates authorized in Section 4-55A-20 NMSA 1978 for the construction 
of a street, road, walkway, bridge, overpass, underpass, pathway, alley, curb, gutter or sidewalk 
project may be purchased by the street and road improvement fund; provided that the bonds or 
assignable certificates shall be held in trust by the county treasurer and any receipts from the sale 
of the bonds or assignable certificates or from the payment of the assessment made to pay the in- 
terest and principal of the bonds or assignable certificates shall be held in trust by the county trea- 
surer, and any receipts from the sale of the bonds or assignable certificates or from the payment of 
the assessment made to pay the interest and principal of the bonds or assignable certificates shall 
be credited to the street and road improvement fund. 


History: 1978 Comp., § 4-55A-41, enacted by Laws 
1991, ch. 199, § 60. 
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4-55A-42. Street and road improvement fund; repurchasing bonds or 
certificates; pledging income. 


A. The board of county commissioners may, by ordinance approved by three-fourths of all the 
members of the board of county commissioners and irrepealable during the term of the contract 
and for a period not exceeding twenty-one years, contract: 

(1) to repurchase bonds or assignable certificates authorized in Section 4-55A-20 NMSA 
1978 for construction of a street, road, bridge, walkway, overpass, underpass, pathway, alley, curb, 
gutter or sidewalk project with the money in the street and road improvement fund; or 

(2) .to pledge the income of the street and road improvement fund to pay the interest and 
principal of bonds or assignable certificates when default in payment may occur by reason of non- 
payment of any assessment levied for the payment of a street, road, bridge, walkway, overpass, 
underpass, pathway, alley, curb, gutter or sidewalk project authorized in the County Improvement 
District Act. 

B. The county may anticipate the annual income to be received by the street and road improve- 
ment fund. The amount contracted or pledged to be expended each year as authorized in this sec- 
tion shall not exceed the amount that is accumulated in the street and road Ea phan fund. 

C. The ordinance authorized in this section shall state that: 

(1) all disbursements made pursuant to the contract shall be paid solely ee the street 
and road improvement fund and from no other source; 

(2) the obligations created by the contract are not general obligations of the county; and 

(3) the contracting parties may not look to any other fund for the performance of the con- 
tractual obligation. 

D. In the event of disbursement from the street and road improvement fund pursuant to the 
obligations created by the contract, the county shall be subrogated for the benefit of the street and 
road improvement fund to all the rights and remedies of the HolcsEee of the securities upon which 
payment is made. 


History: 1978 Comp., § 4-55A-42, enacted by Laws 
1991, ch. 199, § 61. 


4-55A-43. Street and road improvement fund; ata a proceeds from 
tax. 


After the adoption of the ordinance creating a contract as authorized in Section 4-55A-3. NMSA 
1978 and so long as the contract is effective, itis unlawful: | 

A. to directly or indirectly divert any such amounts of tax revenue directed to be meen to the 
street and road improvement fund; and 

B, without the written approval of the secretary of finance and administration, for the board 
or any county employee to expend any money from the street and road improvement fund for any 
purpose other than the performance of the contract. 


History: 1978 Comp., § 4-55A-48, enacted by Laws 
1991, ch. 199, § 62. 


ARTICLE 55B 


Historic Building Improvement Act 


Sec. 3 Sec. 
4-55B-1, Short title, , 4-55B-4. Conduct of election; ballot. 
4-55B-2. Definitions, 4-55B-5. Imposition of tax; certification by department 
4-55B-3. Authorization for a county to impose an historic of finance and administration; discontinu- 
building improvements tax; resolution; ance of tax, 
election required. 
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4-55B-1 HISTORIC BUILDING IMPROVEMENT ACT 4-55B-4 


4-55B-1. Short title. 


This act [4-55B-1 alpleeai 4-55B-5 NMSA 1978] may be cited as the "Historic Building Improve- 
ments Act". 


History: Laws 1998, ch. 52, § 1. 


4-55B-2. Definitions. 


As used in the Historic Building Improvements Act: 

A. "county" means an H class county; 

B. "governing body" means the board of county commissioners of a county; 

C. "historic building improvements" means any repair or maintenance to the exterior or any 
renovation or other improvement necessary to meet life safety codes of a publicly owned building 
entered in the state register of cultural properties or the national register of historic places; and 

D. "taxable value of property" means the "net taxable value", as that term is defined in the 
Property Tax Code [Chapter 7, Articles 35 through 38 NMSA 1978], of property subject to taxation 
under the Property Tax Code. | 


History: Laws 1998, ch. 52, § 2. 


4-55B-3. Authorization for a county to impose an historic building 
improvements tax; resolution; election required. 


A. The governing body of a county may adopt a resolution authorizing the imposition of a prop- 
erty tax upon the taxable value of property in the county for the purpose of making historic build- 
ing improvements. The total tax imposition that may be authorized under the Historical [Historic] 
Building Improvements Act shall not exceed a rate of one dollar ($1.00) on each one thousand 
dollars ($1,000) of taxable value of property in the county and shall be imposed for a period not to 
exceed four years. 

B. The tax authorized pursuant to Subsection A of this section shall not be imposed unless the 
question of authorizing the imposition of the tax is submitted to the voters of the county. 

C. The resolution adopted pursuant to Subsection A of this section shall specify: 

(1) the rate of the proposed tax; 

(2) the date an election will be held to submit the question of imposition of the tax a the 
voters of the county; 

(3) the period of time the tax is satherined to be imposed; and 

(4) the proposed use of the revenues from the proposed tax. 


History: Laws 1993, ch. 52, § 3. Bracketed material. — The bracketed material was 
inserted by the compiler and is not a part of the law. 


4-55B-4. Conduct of election; ballot. 


A. The question of authorizing the imposition of a tax under the Historic Building Improve- 
ments Act shall be submitted to voters of the county at any general election or special election 
called for that purpose following the adoption of a resolution pursuant to the Historic Building 
Improvements Act. 

B. The proclamation calling the election shall be filed and published as required pursuant to 
the provisions of the Election Code [Chapter 1 NMSA 1978] and shall specify: 

(1) the date on which the election will be held; 

(2) the question that will be put to the voters; 

(8) the precincts in the county, the location of each polling place and the hours the polling 
places will be open; and 
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(4) the date and time of the closing of the registration books by the county clerk as re- 


quired by law. . 

C. The question on the ballot shall read: VG ; | BOCs : 

: For the imposition of an historic building improvements tax at a rate of dollars 
on each one thousand dollars ($1,000) of taxable value of property in the aig for a period of 


years; or 
Against the imposition of an historic building improvements tax at a rate of 
dollars on each one thousand dollars ($1,000) of taxable value of property in the 
county for a period of years’. 
D. The election shall be conducted and canvassed pursuant to the provisions of the Election Code. 


History: Laws 1998, ch. 52, § 4. 


4-55B-5. Imposition of tax; certification by department of finance and 
administration; discontinuance of tax. 


A. Ifa majority of the voters voting on the question votes for the historic building improve- 
ments tax pursuant to a resolution adopted under the Historic Building Improvements Act, the 
tax shall be imposed for the earliest property tax year for which the tax rate may be certified. The 
governing body of the county shall notify the department of finance and administration of the 
results of the election immediately upon completion of the canvass. The tax rate shall be certified 
by the department of finance and administration and imposed, administered and collected in ac- 
cordance with the provisions of the Property Tax Code [Chapter 7, Articles 35 through 38 NMSA 
1978]. 

B. Ifa majority of the voters voting on the question votes against the historic building improve- 
ments tax, the tax shall not be imposed. The county shall not adopt another resolution authorizing 
the imposition of a tax under the Historic Building maki rye ga Act for at least one year after 
the date of the resolution that the voters rejected. 

C. The governing body of the county may adopt a heneiielens discontinuing the peapoaithod of 
the tax authorized and imposed pursuant to the Historic Building Improvements Act. The discon- 
tinuance resolution shall be mailed to the department of finance and administration no later than 
June 15 of the year in which a tax rate pursuant to that act is not to be certified. 


History: Laws 1998, ch. 52, § 5. 


ARTICLE 55C | 


Solar Energy Improvement Special Akwasainent Act 


Sec. Sec. 
4-55C-1. Short title. 4-55C-6. Solar energy improvement special assessment; 
4-55C-2. Definitions. disbursement of proceeds, 
4-55C-3. Ordinance imposing solar energy improvement 4-55C-7. Solar energy improvement financing insti- 
special assessment. ‘tutions; certification of qualified-enti- 
4-55C-4, Implementation of solar energy improvement ties. 
special assessment. , .4-55C-8, Additional criteria prohibited. 
4-55C-5, Solar energy improvement special assessment; 4-55C-9. Third-party administrator. 


‘ff 
, 


amount; collection; lien created. : 


4-55C-1. Short title. 


Chapter 4, Article 55C NMSA 1978 may he cited as the "Solar Energy Daieecrament Special As- 
sessment Act". 


History: Laws 2009, ch. 270, § 1; 2019, ch. 110, § 2. The 2019 amendment, effective June 14, 2019, changed 
"This act" to "Chapter 4, Article 55C NMSA 1978". 
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4-55C-2 SOLAR ENERGY IMPROVEMENT SPECIAL ASSESSMENT ACT 4-55C-4 


4-55C-2. Definitions. 


As used i in the Solar Energy Improvement Special ep Act: 

A. "county" means a county, including an H class county; 

B. "eligible solar energy improvement” means a photovoltaic or solar thermal system installed 
on residential or commercial property; 

C, "photovoltaic system" means an energy system that collects or absorbs sunlight for conyer- 
sion into electricity; and 

D. "solar thermal system" means an energy system that collects or absorbs solar energy for 
conversion into heat for the purposes of space heating, space cooling or water heating.. 


History: Laws 2009, ch, 270, § 2, Effective dates, — Laws 2009, ch,.270, § 9 made the 
act effective July 1, 2009. 


4-55C-3. Ordinance imposing solar energy improvement special 
assessment. 


A. -The,board of county commissioners of a county may provide by ordinance for a solar energy 
improvement special assessment to be imposed on a residential or commercial property within the 
boundaries of the county if the owner of the property requests the assessment. 

B.. A solar energy improvement special assessment may be imposed’on commercial property 
within the boundaries of an incorporated municipality in a county if the municipality adopts an 
ordinance approving the application of the county's ordinance within the incorporated municipal- 
ity. : 
C. The nurpose of the solar energy improvement special assessment shall be to increase access 
to the benefits of solar technology improvements by participation in a voluntary special assess- 
ment on property, which, can be used to facilitate financing arrangements for the eligible solar 
energy improvements. 


History: Laws 2009, ch. 270, § 3; 2019, ch. 110, § 3. the municipality adopts an ordinance approving the appli- 

The 2019 amendment, effective June 14, 2019, pro- cation of the county's ordinance within the incorporated 
vided* that ‘solar energy improvement special assess- municipality; in the section heading, added “improve- 
ments may be imposed on commercial property within the ment"; added subsection designation 'A"; added new Sub- 
boundaries of an incorporated municipality in a.county if section B; and added new subsection designation, "C", 


4- 55C-4. Implementation of solar energy improvement special 
assessment. 


A board of county commissioners enacting an ordinance providing for a solar energy improve- 
ment special assessment shall direct the county treasurer to include the solar energy improvement 
special assessment in the property tax bill for property subject to the assessment and to collect the 
assessment at the same time and in the same manner as property taxes are levied and collected if: 

A. the property owner has submitted a written application, in a format approved by the county 
treasurer, requesting that the solar energy improvement special assessment be applied to the 
owner's property for the purpose of financing an eligible solar energy improvement on the prop- 
erty; 

B. the county assessor has verified that the property owner requesting the solar energy im- 
provement special assessment is the owner of record of the property with respect to which the so- 
lar energy improvement special assessment will be levied and that there are no delinquent taxes 
on the property; 

C. the property owner has submitted certification, in a aa approved by the county trea- 
surer, that the improvements to the property: 

(1) are eligible solar energy improvements; 
(2) comply with guidelines for photovoltaic or solar thermal systems established os the 
energy, minerals and natural resources department; and 
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(3) will be installed in compliance with the guidelines established by the energy, minerals 
and natural resources department for installation of photovoltaic or solar thermal systems; 

D. the property owner has submitted documentation, in a format approved by the county trea- 
surer, of the proposed financing agreement for the solar energy improvements to the bar to 
establish: 

(1) that the financing will be provided by an entity that has been certified by the financial 
institutions division of the regulation and licensing department as a solar energy improvement 
financing institution, pursuant to the provisions of Section 7 [4-55C-7 NMSA 1978] of the Solar 
Energy Improvement Special Assessment Act; 

(2) that the financing is for an amount, including principal, interest and administrative 
fees to the county, that is no more than forty percent of the assessed value of the property accord- 
ing to current county property tax records and that the administrative fees to the county consti- 
tute no more than ten percent of the total financing amount; 

(3) the annual amount of the solar energy improvement special assessment necessary to 
satisfy the financing agreement and the number of years the assessment shall be imposed on the 
property; and 

(4) the conditions by which the property owner may prepay and permanently satisfy the 
debt.owed pursuant to the financing agreement and remove the solar improvement special assess- 
ment and lien from the property. 


History: Laws 2009, ch. 270, § 4. Effective dates. — Laws 2009, ch. 270, § 9 made the 
act effective July 1, 2009. 


4-55C-5. Solar energy improvement special assessment; amount; 
collection; lien created. 


A. The amount of the solar energy improvement special assessment on a property shall be the 
amount necessary to finance the eligible solar energy improvements, including payment of princi- 
pal, interest and administrative fees collected by the county; provided that the administrative fees 
shall not exceed ten percent of the total financing amount. Agreements entered into by the owner 
of the property with the solar energy improvement financing institution and submitted pursuant 
to this section shall be conclusive regarding the amount that may be assessed against the prop- 
erty; provided that, when the underlying debt has been satisfied, the solar energy improvement 
special assessment shall be removed from the property. 

B. The solar energy improvement special assessment shall be levied and collected at the same 
time and in the same manner as property taxes are levied and collected. Money derived from the 
imposition and collection of the solar energy improvement special assessment shall be kept sepa- 
rately from other county funds. 

C. A solar energy improvement special assessment shall constitute a lien on the Pewporie 
which shall be effective during the period in which the assessment is imposed and shall have 
priority co-equal with other property tax liens. The amount of the lien shall not exceed the annual 
amount of the solar energy improvement special assessment imposed on the property. The lien 
shall be removed immediately upon satisfaction of the underlying debt giving rise to the assess- 
ment and lien, 


History: Laws 2009, ch. 270, § 5. Effective dates. — Laws 2009, ch. 270, § 9 made the 
act effective July 1, 2009. 


4-55C-6. Solar energy improvement special assessment; disbursement 


of proceeds. 


A. Proceeds from a solar energy improvement special assessment on a property shall be dis- 
bursed by the county treasurer solely for the purpose of financing the solar energy improvements 
to that property and paying the applicable administrative fees to the county. 
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B. The county treasurer shall enter into an agreement with the solar energy improvement fi- 
nancing institution providing ‘financing to the property owner specifying the procedures by which 
the treasurer shall transfer the revenue from the assessment to the institution, The agreement 
with the solar energy improvement financing institution shall specify that the county is not liable 
in any way for the debt of the property owner, is not a third party obligor anid is not pledging or 
lending its credit to the property owner or the financing institution. 


History: Laws 2009, ch. 270, § 6. Effective dates. — ndifegn 2009, ch. 270, § 9 made the 
act effective July 1, 2009; 


4-55C-7, Solar energy improvement financing neta certification 
of qualified entities. 


The financial institutions division of the regulation and licensing department shall promulgate 
rules for the certification of financial institutions or other entities as solar energy improvement 
financing institutions. The rules shall ensure that a solar energy improvement financing institu- 
tion is a member institution of the federal deposit insurance corporation or the national credit 
union administration or is an entity that the financial institutions os finds meets generally 
accepted criteria for financial stability and soundness. 


History: Laws 2009, ch. 270, § 7. Effective dates. — Laws ae ch. 270, § 9 made the 
ag act effective July 1, 2009. 8 


4-55C-8. Additional criteria prohibited. 


A county shall not establish additional criteria for participation is property owners in the solar 
energy improvement special assessment beyond those set forth in the Solar Energy Improvement 
Special Assessment Act. A county shall not require, as a condition of being subject to a solar energy 
improvement special assessment, that a\property comply with energy efficiency standards such as 
energy audits, appliance replacement or energy efficiency improvements. 


History: Laws 2009, ch. 270, $s." _ ~ Effective dates. — Laws 2009, ch. 270, § 9 irsae the 
act effective July 1,2009... ° 


4-55C-9. Third-party administrator, 


The board of county commissioners may contract with a third party to assist with the planning 
and administration of the solar energy improvement special assessment pursuant to the Solar 
Energy Improvement Special Assessment Act. 


History: Laws 2019, ch. 110, § 4. : IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 110 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M: Const., art. 
Refuse; Collection and Disposal 
Sec. ier Sec. . . 
4-56-1. Definitions. — 4-56-83. Authority of board of county commissions -[com- 
4-56-2. County may collect and aed of all refuse, missioners] to administer. 


4-56-1. Definitions. 
As used in this act [4-56-1 through 4-56-3 NMSA 1978]: 
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A. "garbage" includes all waste food, swill, carrion, slops and all waste from the preparation, 
cooking and consumption of food and from the handling, Rignaen and: sale of food products and the 
carcasses of animals; 

B. "rubbish" includes all junked parts or bodies of aaa tial waste paper, paper cartotis; 
tree branches, yard trimmings, discarded furniture, tin cans, dirt, ashes, bottles and all other un- 
wholesome material of every kind not included as garbage; and . 

C. "refuse" includes garbage and rubbish. 


History: 1953 Comp., § 15-57-1, enacted by Laws ANNOTATIONS 


1967, ch. 79, § 1. Cc i ide fi fu llecti d 
Gat (A fovanhia Be For the Refuse Dispaeel Act“ nee Counties may provide for refuse collection an 
4-52-1 NMSA 1978 et seq disposal under this article without regard-for 4-52-1 


For collection and disposal of refuse by mifhicipalities, NMSA 1978 et seq, 1971 Op. Att'y Gen. No. 71-24. 


see 3-48-1 NMSA 1978 et seq. 


4-56-2. Guuntya may collect and dispose of all refuse. 


A. Acounty may establish and maintain, Manage and supervise a system of storage, collection 
and disposal of all refuse. The board of county commissioners may appropriate money for: 
(1) the lease, purchase or condemnation of such lands or rights-of-way as are necessary for 
the storage, collection and disposal of refuse; 
(2) the planning, construction, improvement, operation and maintenance of such struc- 
tures and equipment as may be necessary for the storage, collection and disposal of refuse; 
(3) the compensation of the necessary employees; 
(4) the payment of the cost of contracting on behalf of the county for the. collection. and 
disposal of refuse by any firm, corporation or individual. 


History: 1953 Comp,, § 15-57-2, enacted by Laws. Cross references. — For article, ''The New. Mexico 
1967, ch. 79,'§ 2. Solid Waste Act: A Beginning For Control of Municipal 

Compiler's notes. — This section, as enacted, con- Solid Waste in the Land of Enchantment," see 21 N.M.L. 
tained no Subsection B. Rev. 167:(1990). 


4-56-3. Authority of board of gaunty commissions [commissioners] to 
administer. 


A. The board of county commissioners in any county establishing a system of collection and 
disposal of refuse may acquire by purchase, gift, grant, bequest, devise or through condemnation 
proceedings, in the manner provided in Sections 42-1-1 through 42-2-21 NMSA 1978, such lands 
and rights-of-way as are necessary for the exercise of any authorized function of the county in the 
collection and disposal of refuse. 

B. The board of county commissioners may execute contracts on behalf of the county with any 
municipality or other county for the joint operation of any refuse collection system and sanitary 
landfill or other disposal method. 

C. The board of county commissioners may determine that the collection and disposal of refuse 
is in the interest of public health, abt and welfare, and regulate such collection and disposal 
within the county. 

D. The board of county commissioners may receive all grants or assistance from and cooperate 
with county, municipal, state and federal agencies in carrying out the purpose and function of the 
collection and disposal of refuse. 

K. Ifthe board of county commissioners has acted under this section to establish one or more 
sanitary landfill sites and is regulating the disposal of refuse in the county, it may establish; assess 
and collect fees from persons using the refuse disposal sites. 

F. Ifthe board of county commissioners has acted under this section to establish a system 
of collection and disposal of refuse and is regulating the collection and disposal of refuse, it may 
establish, assess and collect fees from persons who use the disposal system in order to pay the 
necessary costs of the refuse collection and disposal system. Before taking final action on the 
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establishment of a system of fees, the board of county commissioners shall give at least twenty 
days' notice of the meeting at which final action to establish a system of fees is to be taken and 
shall publish that notice once in a newspaper of general circulation in the county at least fifteen 
days prior to the meeting. 

G. The board of county commissioners shall consult with and coordinate solid waste disposal 


activities with the local health department. 


History: 1953 Comp., § 15-57-3, enacted by Laws 
1967, ch. 79, § 3; 1971, ch. 124, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For eminent domain and con- 
demnation generally, see N.M. Const., art. II, § 20 and 
42A-1-1 NMSA 1978 et seq. 


Compiler's notes. — Sections 42-1-1 through 42-1-39 
NMSA 1978 were repealed by Laws 1981, ch. 125, § 62, 
and 42-1-40 NMSA 1978 was recompiled as 42A-1-31 
NMSA 1978 by Laws 1981, ch. 125, § 60. For present pro- 
visions concerning condemnation proceedings generally, 
see 42A-1-1 NMSA 1978 et seq. 


ARTICLE 57 


Planning Commission 


Sec. 
4-57-1. Creation of planning commission, 
4-57-2. Powers and duties of commission. 


Sec. 
4-57-3,. Planning jurisdiction. 


4-57-1. Creation of planning commission. 


Any county may by ordinance establish a planning commission. A county planning commission 
shall consist of not less than five (5) members who shall be appointed by the county commission. 
Administrative officials of the county may be appointed as ex-officio nonvoting members of the 


planning commission, 


History: 1953 Comp., § 15-58-1, enacted by Laws 
1967, ch. 150, § 1. 

Cross references. — For the Planning District Act, see 
4-58-1 NMSA 1978 et seq. 

For municipal planning, see 3-19-1 NMSA 1978 et seq. 

For planning and platting of subdivisions, see 3-20-1 
NMSA 1978 et seq. 

For the Regional Planning Act, see 3-56-1 NMSA 1978 
et seq. 


ANNOTATIONS 


Law reviews. — For note, "County Regulation of Land 
Use and Development," see 9 Nat. Resources J. 266 (1969). 


For article, "Existing Legislation and Proposed Model 
Flood Plain Ordinance for New Mexico Municipalities," 
see 9 Nat. Resources J. 629 (1969). 

For note, "Subdivision Planning Through Water Regula- 
tion in New Mexico," see 12 Nat. Resources J. 286 (1972). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 83 Am. 
Jur. 2d Zoning and Planning § 54. 

20 C.J.S. Counties § 39; 101 C.J.S. Zoning § 9. 


4-57-2. Powers and duties of commission. 


A. Acounty planning commission shall have such powers as are necessary and proper to carry out 
and promote county planning. Such planning shall be made with the general purpose of guiding and 
accomplishing a coordinated, adjusted and harmonious development of the county which will, in accor- 
dance with existing and future needs, best promote health, safety, morals, order, convenience, prosper- 
ity or the general welfare as well as efficiency and economy in the process of development. 

B. Acounty planning commission may: 

(1) make reports and recommendations for the planning and development of the county 
to any other individual, partnership, firm, public or private corporation, association, trust, estate, 
political subdivision or agency of the state or any other legal entity or their legal representatives, 
agents or assigns; ° , 

(2) recommend to the administrative and governing officials of the county, programs for 
public improvements and their financing. 
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History: 1953 Comp., § 15-58-2, enacted by Laws 
1967, ch. 150, § 2. 


4-57-3. Planning jurisdiction. 


Each county shall have exclusive planning jurisdiction within-its county boundary except as to 
any area exclusively within the planning and platting jurisdiction of a municipality and except as 
to those areas where a county and a municipality may have concurrent jurisdiction, as now or may 
hereinafter be provided by law. 


History: 1953 Comp., § 15-58-3, enacted by. Lowe 
1967, ch. 150, § 3. 


Planning Districts 
Sec. Sec. 
4-58-1. Short title. 4-58-4, Recognized regional councils. 
4-58-2. Purpose. 4-58-5. State grants-in-aid authorized. 
4-58-3, Limitation, 4-58-6. Conditions of grants-in-aid. 


4-58-1. Short title. 
This act [4-58-1 through 4-58-6 NMSA 1978] may be cited‘as the "Planning District Act". 


History: 1953 Comp., § 15-59-1, enacted by Laws For:the Regional Planning ‘Act, see 3-56-1 NMSA, 1978 


1973, ch. 298, § 1. et seq. 
Cross references. — For county planning commis- For the Executive Planning Act, see 9-14-1 et seq. 
sions, see 4-57-1 to 4-57-38 NMSA 1978, For the Joint Powers Agreements Act, see AAS 1-1 NMSA 
1978 et.seq. 


4-58-2. Purpose. 


The purpose of the Planning District Act is to establish state grants-in-aid for financial assis- 
tance to designated planning and development districts as created by executive order of the gover- 
nor and which presently consist of: 

A. district 1, consisting of San Juan, McKinley and Cibola counties; 

B. district 2, consisting of Rio Arriba, Santa Fe, Taos, Los Alamos, Colipx, 2 More and man Miguel 
counties; 

C. district 3, consisting of Sandoval, Bernalillo, Valencia and otranes Bhintee: 

D. district 4, consisting of Union, Harding, Quay, Curry, Roosevelt, Guadalupe and De Baca 
counties; 

kK. district 5, consisting of Catron, Hidalgo, Luna and Grant counties; 

F._ district 6, consisting of Lincoln, Otero, Chaves, Eddy and lea counties; and. 

G. district 7, consisting of Socorro, Sierra and Dona Ana counties. 


History: 1953 Comp., § 15-59-2, enacted by Laws 
1973, ch. 298, § 2; 1989, ch. 35, § 1. 


4-58-3. Limitation. 


Nothing in the Planning District Act shall be construed to change or conflict with the status 
of economic development districts, regional and metropolitan planning commissions or councils 
of governments established heretofore under the Regional Planning Act [3-56-1 through 3-56-9 
NMSA 1978] or the Joint Powers Agreements Act [11-1-1 through 11-1-7 NMSA 1978]. 
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History: 1953 Comp., § 15-59-3, enacted by Laws 
1973, ch, 298, § 3. , ae er 


4-58-4, Recognized regional eouridily 


A, The governing board of'e any existing economic development district or council of ab 
is the regional council of the initial planning and development district: No regional council of a 
planning and development, district shall be recognized unless the membership of its governing 
board complies with the provisions of Subsection B of this:section. 

B. In order to qualify for the benefits of the provisions of the Planning Tajsttioh Act, the regional 
council of a planning and development district shall be officially designated by the governor; shall 
have a governing board of at least fifty percent elected officials of local or county governments and 
the remainder of the members shall represent economic development atesaizaijons and organiza- 
tions broadly representative of diverse community interests. 

C. The operations of regional councils of planning and development districts shall be solely 
within the discretion and control of the governing boards. 

D. Qualification as a regional council and eligibility for grants-in-aid provisions of the Plan- 
ning District Act:shall terminate with respect to any regional council that uses state funds for any 
purpose not within the intent and purposes of the Planning District Act and shall not be restored 
until the regional council makes restitution for any misused funds and furnishes proof of compli- 
ance with respect to future operations. 


History: 1953 Comp., § 15-59-4, enacted a Laws 
1973, ch. 298, § 4. 


4-58-5. State grants-in-aid authorized. 


A. The secretary of the department of finance and administration may, from time to time, make 
grants-in-aid to officially recognized regional councils of planning and development districts from 
funds appropriated for that purpose. Payments shall be scheduled as nearly as possible to begin on 
July 1 of each fiscal year and on the first day of each calendar quarter thereafter. 

B. Funds appropriated for grants-in-aid to recognized regional councils of planning and devel- 
opment districts shall be allocated, in equal shares, among the initial seven recognized planning 
and development districts. If any changes occur in the district boundaries of any of the initial 
seven districts, allocations of appropriated funds shall be made to the districts in accordance with 
equitable criteria established by the department of finance and administration and filed under the 
State Rules Act [Chapter 14, Article 4 NMSA 1978] prior to establishment of the changes. 


History: 1953 Comp., § 15-59-5, enacted by Laws Cross references, — For planning powers and duties 
1973, ch, 298, § 5; 1977, oh 247, § i 1983, ch. 296, of the secretary of the department of finance and adminis- 


§ 1350" ‘tration, see 9-6-5,1 NMSA 1978. 


4-58-6.. Conditions of grants-in-aid. 


A. Whenever funds. are appropriated to be used for making grants-in-aid authorized in the 
Planning District Act, the secretary of the department of finance and administration shall notify 
the respective boards of directors of the regional councils of the amount allocated to the district 
and shall notify the regional council that applications for grants-in-aid may be made upon forms 
provided by the secretary. Upon receipt of the application, the secretary shall determine that: — 

(1) the regional council applying for a grant-in-aid is officially recognized for a designated 
district; 

(2) the governing board of the regional council certifies that a budget has een adopted for 
the/expenditure of state and local funds for purposes consistent with the Planning District Act; 

(3) the regional council has obtained nonfederal matching funds or services, or both, from 
local governments or private sources at least equal'to'the amount of the state grant-in-aid. The 
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president or treasurer of the board of directors of the regional council shall certify from time to 
time that the matching funds from local or private sources are on deposit to the organization's own 
account before quarterly payment of a state grant-in-aid is made to the regional council; and 
(4) at the end of each fiscal year, an audited. report of expenditures of the regional council 
will be submitted to the secretary, that any state funds unexpended on June 30 each year will re- 
vert to the general fund and that, if the regional council has used any state funds for any purpose 
not within the purposes of the Planning District Act, the amount shall be reimbursed to the state. 
B. The secretary shall review any application for a grant-in-aid, and if it is determined that 
the regional council is qualified to receive money under the Planning District Act, the grant-in-aid 
shall be paid to the regional council on a dollar-for-dollar matching basis of funds or services, or 
both, provided from local or private nonfederal sources, but the total of all grants-in-aid within a 
planning and development district shall not exceed the amount allocated to that district for the 
fiscal year. All or part of the state and local funds or services, or both, may be used to qualify for 
matching federal funds to be used for the purposes of the Planning District Act. If any planning 
and development district does not qualify for the total amount of grants-in-aid allocated to it dur- 
ing any fiscal year because of the lack of required matching funds or services, or both, from nonfed- 
eral local or private sources, the amount thereof for which the district does not qualify shall revert 
to the state general fund and shall not be apportioned for payment to any other district: 


History: 1953 Comp., § 15-59-6, enacted by Laws 
1973, ch. 298, § 6; 1977, ch. 247, § 145; 1983, ch. 296, 
§ 14, 


Cross references. — For planning powers and duties 
of the secretary of the department of finance and adminis- 
tration, see 9-6-5.1 NMSA 1978, 


ARTICLE 59 
e 
County Industrial Revenue Bonds 
Sec. Sec. 
4-59-1. Short title. 4-59-9, Use of proceeds from sale of bonds. 
4-59-2. Definitions. 4-59-9.1. Procedure for issuing industrial revenue bonds 
4-59-3. Legislative intent. or refunding bonds. ° 
4-59-4, Additional powers conferred on counties. 4-59-10.. No contribution by county. 
4-59-4,1. Notice, 4-59-11. Bonds made legal investments. 
4-59-4.2. Electric transmission projects; payments to the 4-59-12. Exemption from taxation. 
state. 4-59-13. Construction of act. 
4-59-5. Bonds issued to finance projects. 4-59-14. No notice or publication required. 
4-59-6. Security for bonds, 4-59-15. State board of finance, 
4-59-7. Requirements respecting lease. 4-59-16. Liberal interpretation. 
4-59-8. Refunding bonds. : 


4-59-1. Short title. 


Chapter 4, Article 59 NMSA 1978 may be cited as the "County Industrial Revenue Bond Act": 


History: 1953 Comp., § 15-60-1, enacted by Laws 
1975, ch. 286, § 1; 1997, ch. 216, § 3; 1997, ch. 226, § 3. 

Cross references. — For Industrial Revenue Bond 
Act, see 3-32-1 NMSA 1978 et seq. 

For article, "New Mexico Taxes: Taking Another Look", 
see 32 N.M.L. Rev. 351 (2002). 

1997 amendments. — Identical amendments to this 
section were enacted by Laws 1997, ch. 216, § 38. and Laws 
1997, ch. 226, § 3, both effective June 20, 1997, which 


4-59-2. Definitions. 


wise: 


substituted "Chapter 4, Article 59 NMSA 1978" for "This 
act". The section is set out as amended by’ Laws 1997, ch. 
226, § 3. See 12-1-8 NMSA 1978. 


ANNOTATIONS 


} 

Am. Jur. 2d, A.L.R. and C,J.S. references. — Emi- 
nent domain: industrial park or similar development as 
public use justifying condemnation of private eee 62 
A.L.R.4th 1183. 


As used in the County Industrial Revenue Bond Act, unless the context clearly indicates other- 


A. "commission" means the governing wea of a county; 
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~B. "county" means a county organized or incorporated in’ New Mexico; 

C, "501(c)(3) corporation" means a corporation that demonstrates to the taxation iid revenue 
department that it has been granted exemption from the federal income tax as an,organization de- 
scribed in Section 501(c)(3) of the Internal Revenue Code of 1986,'as amended or renumbered; 

D. “health care service" means the diagnosis or treatment of sick or injured persons or medical 
research and includes the ownership, operation, maintenance, leasing and disposition of health 
care facilities, such as hospitals, clinics, laboratories, x-ray centers and pharmacies; 

K. "mortgage" means a mortgage or a mortgage and deed of trust or the pledge and hypotheca- 
tion of any assets as collateral security; 

F. "project" means any land and building or other par anrcecnen ta arson the acquisition by or 
for a New Mexico corporation of the assets or stock of an existing business or corporation located 
outside the state to be relocated within a county but, except as provided in Paragraph (1) of Sub- 
section A of Section 4-59-4 NMSA 1978, not within the boundaries of any incorporated municipal- 
ity in the state, and all real and personal properties deemed necessary in connection therewith, 
whether or not now in existence, that shall be suitable for use by the following or by any combina- 
tion of two or more thereof: 

(1) an industry for the manufacturing, processing or assembling of agricultural or manu- 
factured products; 

(2). a commercial enterprise that has received a permit from the energy, minerals and nat- 
ural resources department for a mine that has not been i in operation prior to the issuance of bonds 
for the project for which the enterprise will be involved; 

(3) a commercial enterprise that has received any necessary state permit for a refinery, 
treatment plant or processing plant of energy products that.was not in operation prior to the issu- 
ance of bonds for the project for which the enterprise will be involved; __ 

(4) a commercial enterprise, in storing, warehousing, distributing or salting. products of 
agriculture, mining or industry, but does not include a facility designed for the sale or distribution 
to the public of electricity, gas, istepbone or other seryices, rommonly classified as public utilities, 
except for: 

(a) water utilities; and 
(b) any electric generation or transmission facility other than one for which both. lo- 
cation approval and a certificate of convenience and necessity are required prior to commencing 
construction or operation of the facility, pursuant to the Public Utility Act [62-13-1 NMSA 1978]; 
(5). a business. in which all or part of the activities of the business involve the supplying 
of services to the general public or to governmental agencies or toa specific industry or customer; 

(6) anonprofit corporation engaged in health care services; 

(7) amass transit or other transportation activity involving the movement of passengers, 
an industrial park, an office headquarters and a research facility; 

(8) a water distribution or irrigation system, including without limitation; pumps, distri- 
bution lines, transmission lines, towers, dams and similar facilities and equipment; and 

(9) a501(c)(3) corporation; and 

G. "property" means any land, improvements thereon, buildings and any improvements 
thereto, machinery.and equipment of any.and all kinds necessary.to the project, operating capital 
and any other personal properties deemed necessary in connection with the project, 


History: 1953 Comp., § 15-60-2, enacted by Laws ~ The 2015 amendment, effective July 1, 2015, included 


1975, ch. 286, § 2; 1979, ch. 389, § 1; 1983, ch. 282, § 2; ‘certain commercial enterprises involved in mining and 
1992, ch. 11, § 1; 2001, ch. 284, § 1; 2002, ch. 25, § 4; © — energy products as suitable enterprises for a project as 
2002, ch. 37, § 4; 2003, ch. 221, § 2; 2015, ch. 120, § 1; that term is: used in the County Industrial Revenue Bond 
2020, ch. 14, § 4. Act; added new Paragraphs (2) and (3) of Subsection: F 
Cross references. — For Section 501(c)(3) of the In- and redesignated the succeeding paragraphs accordingly; 
ternal Revenue Code of 1986, see 26 U.S.C.S. § 501(c)(3). and in Subparagraph F(4)(b), after Public Utility Act", 
The 2020 amendment, effective July 1; 2020, included deleted "and the Electric utility Industry: Restructuring 

electric transmission facilities within the definition of an Act of 1999", 
eligible "project" as used in the County Industrial Reve- The 2003 amendment, effective June 20, 2003, substi- 
nue Bond Act; and in Subsection F, Subparagraph F(4)(b), tuted "a county" for "those counties" in Subsection B; sub- 
" for health care services" 


after "electric generation", added "or transmission". at stituted health care service 


Fay 
; 
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in Subsection D; inserted "except as provided in Para- 
graph (1) of Subsection A of Section 4-59-4 NMSA 1978" 
following "a county but" in Subsection F; substituted "a 
facility" for "facilities" following "does. not include" in 
Subsection F(2); and substituted "a" for "any" throughout 
Subsection F, ; 

The 2002 amendment, effective May 15, 2002, 
added a new Subsection C and redesignated the re- 
maining subsections accordingly; substituted Sub- 
section F(2)(b) for former provisions, which detailed 
population and net taxable value requirements for 
electricity generation facilities in class B counties to 


4-59-3. Legislative intent. 


be excepted from the exclusion in Subsection F(2); and 
added Subsection F(7), 

This section was also amended by Laws 2002, ch. 25, 
§ 4. The section was set out as amended by Laws 2002, ch. 
37, § 4. See 12-1-8 NMSA 1978. 

The 2001 amendment, effective June 15, 2001, added 
Subsection E(2)(b). 

The 1992 amendment, effective May 20, 1992, deleted 
"water" following "gas" in Subsection E(2), added "except 
for water utilities" at the end of that subsection, and de- 
leted "designed to provide water to any vineyard or win- 
ery" at the end of Subsection E(6). 


It is the intent of the legislature by the passage of the County Industrial Revenue Bond Act to 
authorize counties to acquire, own, lease or sell projects for the purpose of promoting industry and 
trade by inducing manufacturing, industrial and commercial enterprises to locate or expand in 
this state, promoting the use of the agricultural products and natural resources of this state and 
promoting a sound and proper balance in this state between agriculture, commerce and industry. 
Further, it is the intent of the legislature that counties may be able to promote the local health and 
general welfare by inducing nonprofit corporations engaged in health care services and 501(c)(3) 
corporations to locate, relocate, modernize or expand in this state and by inducing mass transit or 
other transportation activities, industrial parks, office headquarters and research and development 
activities to locate or expand in this state. It is intended that each project be self-liquidating. It is 
not intended that any county itself be authorized to operate any manufacturing, industrial or com- 
mercial enterprise or any nonprofit corporation engaged in health care services or any 501(c)(8) 


corporation or industrial parks, office headquarters or research and development facilities. 


History: 1953 Comp., § 15-60-3, enacted by Laws 
1975, ch. 286, § 3; 2002, ch. 25, § 5; 2002, ch. 37, § 5. 

Cross references. — For definition of "501(c)(3) corpo- 
rations", see 4-59-2 NMSA 1978. 

2002 amendments. — Identical amendments to this 
section were enacted by Laws 2002, ch) 25, § 5 and’ Laws 
2002, ch. 37, § 5, effective May 15, 2002; inserting "and 
501(c)(3) corporations” in the second sentence, and insert- 
ing "or any 501(c)(3) corporation" in the last sentence. 
This section was set out as amended by Laws 2002, ch.37, 
§ 5. See 12-1-8 NMSA 1978. 


ANNOTATIONS 


County to pay bonds from sale or lease of proj- 
ects. — No provision of this article would indicate that 


a county may generate revenues to pay bonds from any 
source other than the sale or lease of "projects." 1981 Op. 
Att'y Gen. No, 81-19. 

County not authorized to make loans to farmers 
and ranchers. — Although the promotion of agriculture 
and ranching may well be within the intended purpose of 
this section, it is not intended that a county be authorized 
to issue agricultural development revenue bonds to pro- 
vide funds to make loans to farmers and ranchers, regard- 
less of how such a bond program may be structured. 1981 


_ Op. Att'y Gen. No, 81-19. 


4-59-4, Additional powers conferred on counties. 


In addition to any other powers that it may now have, each county shall have the following powers: 
A. to acquire, whether by construction, purchase, gift or lease, one or more projects, which shall 
be located within this state and shall be located within the county outside the boundaries of any 


incorporated municipality; provided, however, that: 


(1) aclassA county with a population of more than three hundred thousand may seg bao 


projects located anywhere in the county; and 


(2) a county shall not acquire any electricity saleoqente or aramid facility progact 
unless the school districts within the county in which the project is located receive annual in-lieu 
tax payments; provided that the annual in-lieu tax payments required by this paragraph shall be: 

(a) payable to the school districts for the period the county owns and leases the proj- 


ect; 


(b) in‘an ageregate amount equal to the amount received by the county multiplied 


by the percentage determined by dividing the average of the operating, capital improvement and 
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bond mills imposed by the school districts in the county and state debt service mills as of the date 
of issuance of the bonds by the average of the mills imposed by all entities levying taxes on prop- 
erty in the county as of such date; 

(c). shared among the school districts located within the county equally; and 

(d) not be less than the amount due to the school districts in the tax year immediately 
preceding the issuance of the bonds from the property included in a project, had such project not 
been created; 

B. to sell or lease or otherwise dispose of any or all of its projects upon such terms and condi- 
tions as the commission may deem advisable and as shall not conflict with the provisions of the 
County Industrial Revenue Bond Act; and 

-C. to issue revenue bonds for the purpose of defraying the cost of acquiring, by construction 
and purchase or either, any project and to secure the payment of such bonds, all as provided in the 
County Industrial Revenue Bond Act. No county shall have the power to operate any project as a 
business or in any manner except as lessor thereof. 


History: 1953 Comp., § 15-60-4, enacted by Laws been received in property taxes had the project not been 
1975, ch. 286, § 4; 1979, ch. 389, § 2; 1997, ch. 216, § 5; acquired; and in Subsection A, Paragraph A(2), after 
1997, ch. 226, § 5; 2001, ch. 284, § 2; 2003, ch. 221, § 3; "generation", added "or transmission", and deleted "the 
2020, ch. 14, § 5; 2021, ch. 91, § 3. acquisition is approved by the local school board of the 

Cross references. — For requirements respecting school district in which a project is located and the board 
leases, see 4-59-7 NMSA 1978, of county commissioners, the local school board and the 

For refunding bonds, see 4-59-8 NMSA 1978. person proposing the project negotiate and determine the 

For use of proceeds of bonds, see 4-59-9 NMSA 1978. amount of an annual in-lieu tax payment to be made to 

For finances of counties, municipalities and school dis- - the school district by the person proposing the project, for 
tricts generally, see 6-6-7 NMSA 1978 et seq, the period that the county owns and leases the project, 

For the Border Developimene Act, see 58-27-1 NMSA and provided such approval shall not be unreasonably 
1978 et seq. withheld" and added "the school district in which the proj- 

The 2021 amendment, effective June 18, 2021,.. ect is located will receive the same amount, or greater, of 
changed the method for determining an annual in- lieu annual in-lieu tax payments as would have been received 
tax payment for an electric generation or transmission in property taxes for the fully developed project had the 
facility project, and provided for the sharing of in-lieu project not been acquired", 
tax payments among certain school districts; in Subsec- The 2008 amendment, effective June 20, 2003, substi- 
tion A, Paragraph A(2), after "unless the school", deleted tuted "however, that:" for "the" at the end of Subsection A; 
"district in which the project is located will receive the added Subsection A(1) and added designation Subsection 
same amount, or greater, of annual in-lieu. tax payments A(2). 
as would have been received in property taxes for the fully The 2001 amendment, effective June 15, 2001, added 
developed project had the project not been acquired" and the language beginning "provided, the county shall not ac- 
added "districts within the county in which the project quire" in Subsection A. 
is located receive annual in-lieu tax payments; provided The 1997 amendment, effective June 20, 1997, de- 
that the annual in-lieu tax payments required by this leted "provided, however, any project located within fif- 
paragraph shall be", and added Subparagraphs A(2)(a) teen miles of a municipality shall be subject to prior ap- 
through A(2)(d).: proval of the governing body of the largest municipality 

The 2020 amendment, effective July 1, 2020, pro- within the same county and within the fifteen mile zone" 
hibited counties from acquiring electricity generation or from the end of Subsection A and substituted "as provided 
transmission facility projects unless the school district in in the County Industrial Revenue Bond Act" for "as here- 
which the project is located will receive the same amount, inafter provided" at the end of the first sentence in Sub- 
or greater, of annual in-lieu tax payments as would have section C. 


4-59-4.1. Notice. 


A. Prior to adopting an ordinance issuing county industrial revenue bonds, a county shall give 
notice to the county assessor and any entity located within the county authorized to levy taxes 
on property in the county of its intent to consider the matter. The county assessor and entities 
authorized to levy taxes shall be notified by certified mail, return receipt requested, at least thirty 
calendar days prior to the meeting at which final action is to be taken so that comments can be 
transmitted to the county. The notice shall include the amount, the purpose and the time period of 
the proposed industrial revenue bonds. 

B. The county assessor and entities authorized to levy taxes shall be able to forward their com- 
ments and any concerns to the board of county commissioners, but there is no approval required 
from the county assessor or entities authorized to levy taxes and they do not have veto over the 
proposed county industrial revenue bond issuance. 
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C. The county and entities authorized to levy taxes shall jointly develop criteria for issuance of 
industrial revenue bonds; provided, however, that county industrial revenue ae may be:autho- 
rized and issued before development of the criteria is completed. 

D, The county shall notify the board of county commissioners, the citrate assessor and any 
entity levying taxes on property in the county when an industrial revenue oo has matured, ex- 


pired or been replaced by a refunding bond. 


‘History: Laws 1997, ch. 216, § 4; 1997, ch. 226, § 4; 
2008, ch. 221, § 4; 2011, ch. 80, § 1; 2011, ch. 82, § 1. 
The 2011 amendment, effective June 17, 2011, re- 
quired counties to give all entities authorized to levy taxes 
in the county notice of the amount, purpose and time pe- 
riod of proposed industrial revenue bonds. 
Laws 2011, ch. 80, § 1 and Laws 2011, ch. 82, § 1 enacted 
identical amendments to this section. The section was set 


out as amended by Laws 2011, ch. 82, § 1. See Section 12- | 


1-8 NMSA 1978. 
The 2008 amendment, effective June 20, 2008, in the 
section heading, deleted "Class A county" at the beginning, 


and substituted "and county assessor" for "over two hun- 
dred thousand" at the end; in Subsection A, deleted "class 
A" following "revenue bonds, a", substituted "the county 
assessor and the largest municipality" for "a municipality 
with a population i in excess of two hundred thousand" fol- 

lowing " give notice to", inserted "county assessor and the" 

following "the matter. The", deleted "by the municipality" 
near the end; in Subsection B, inserted "county assessor 
and the" near the beginning, substituted. "their" for "its" 
following "able to forward", substituted "or the county as- 
sessor and they do" for "and the municipality does" follow- 
ing "from the municipality"; and added Subsection D. 


4-59-4.2. Electric transmission projects; payments to the state. 


A person proposing an electric transmission facility project pursuant to.Paragraph (2) of Subsec- 
tion A of Section 4-59-4 NMSA 1978 shall pay to the state annual payments equal to five percent of 
the total amount of in-lieu tax payments to be made in that calendar year by such person to coun- 
ties, municipalities and other local entities authorized to levy taxes on property, including in-lieu 
tax payments made to school districts pursuant to Paragraph (2) of Subsection A of Section 4-59-4 
NMSA 1978, and five percent of the value of any other consideration related to the project paid to 
local entities authorized to levy taxes on property by a person proposing an electric transmission 
project. A copy of any agreement providing for such in-lieu tax payments shall be provided to the 
secretary of finance and administration within thirty days of written approval of such agreement 
by all of the parties. Each annual payment to the state shall be made no later than the end of each 
fiscal year in which in-lieu tax payments are made to local taxing entities. Hach annual payment 
shall be made to the department of finance and administration for deposit to the general fund. 


History: Laws 2020, ch. 14, § 6; 2021, ch. 91, § 4. 

The 2021 amendment, effective June 18, 2021, clari- 
fied that certain payments to the state for an electric 
transmission project shall be made by the person propos- 
ing the electric transmission project; and deleted 'The 


electric transmission facility. project pursuant to Para- 
graph (2). of Subsection. A of Section 4-59-4 NMSA 1978 
shall pay to the state", after "total amount of in-lieu tax 
payments", added "to be", after "made", added "in that cal- 
endar year by such person", and after."any other consider- 
ation", added "related to the project". Fy 


state shall receive" and added "A person proposing an 


4-59-5. Bonds issued to finance projects. 


A. Bonds issued by a county under authority of the County Industrial Revenue Bond Act shall 
not be the general obligation of the county within the meaning of Article 9, Sections 10 and 18 of 
the constitution of New Mexico. The bonds shall be payable solely out of the revenue derived from 
the projects for which the bonds are issued. Bonds and interest coupons, if any, issued under au- 
thority of the County Industrial Revenue Bond Act shall never constitute an indebtedness of the 
county within the meaning of any state constitutional provision or statutory limitation and shall 
never constitute or give rise to a pecuniary liability of the county or a charge against its general 
credit or taxing powers, and such fact shall be plainly stated on the face of each bond. 

B, The bonds may be executed and delivered at any time, and from time to time, may be in 
such form and denominations, may be of such tenor, may be in registered or bearer form either as 
to principal or interest or both, may be payable in such installments and at such time or times not 
exceeding thirty years from their date, may be payable at such place or places, may bear interest 
at such rate payable at such place or places and evidenced in such manner and may contain such 
provisions not inconsistent with this section, all as shall be provided in the ordinance and proceed- 
ings of the commission under which the bonds shall be authorized to be issued. 
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C. The bonds issued under the authority of the County Industrial Revenue Bond Act may be 
sold at public or private sale in such manner and from time to time as may be determined by the 
commission to be most advantageous, and the county may pay all expenses, attorney, engineering 
and architects' fees, premiums and commissions that the commission may,deem necessary or ad- 
vantageous in connection with the authorization, sale and issuance of the bonds. 

D,. The bonds issued under the authority of the County Industrial Revenue — Act and all 
applicable interest:coupons shall be construed to be negotiable. 

E. Abond shall not be issued by a class A county to finance a project unless an emplobat of the 
project that is valued at eight million dollars ($8,000,000) or: more: 
1° °0(1) offers to its employees and their dependents health insurance coverage that is in 
compliance with the New Mexico Insurance wee: Serre 59A, aoe for ae 30A pad 42A 
NMSA 1978]; and 

(2) ‘contributes not ane than fifty hosaie of the premium for the health insurance for 
those employees who choose to enroll; provided that the fifty percent si lp contribution shall 
not be a si bomohig ier: for the dependent coverage that. is offered. 


‘History: 1958 Comp., § 15-60-5, enacted by Laws accomplished by means of an agricultural development 
1975, ch. 286, § 5; 1983, ch. 265, § 22; 2003, ch. 360, § 2. revenue bond program providing funds for.low interest 
Cross references. — For refunding bonds, see 4-59-8 loans to farmers and ranchers, such a loan program is not 
NMSA 1978. one of the means prescribed by the legislature to accom- 
For limitations upon county indebtedness, ‘see N.M. plish that purpose. 1981 Op. Att'y Gen. No. 81-19; 
Const., art. IX, §§.10 and 13, Am, Jur, 2d, A.L.R. and C.J.S. references. — 64 Am. 
For finances of counties, municipalities and school dis- Jur. 2d Public Securities and Obligations §§ 1 et seq. 
tricts generally, see 6-6-7 NMSA 1978 et seq. 20 C.J.S. Counties §§ 218 to 226. 
The 2008 amendment, effective January 1, 2004, 
added Subsection E. 
ANNOTATIONS 


Low interest loans to farmers and ranchers. 
— Although an intended purpose of this article may be 


4-59-6. Security for bonds. 


A. The principal of and interest on any bonds issued under the authority of the County Indus- 
trial Revenue Bond Act: 

(1) ‘shall be secured by a Poe of the revenues out of which such bonds shall be made 
payable; 

(2) may be secured by a mortgage covering all or any part of the project from which the 
revenues so pledged may be derived; and 

(3) may be secured by a pledge of the lease of such project. 

B, The ordinance and proceedings under which such bonds are authorized to be issued or any 
such mortgage may contain any agreement and provisions customarily contained in instruments 
securing bonds, including, without limiting the generality of the foregoing, provisions respecting 
the fixing and collection of all revenues from any project covered by such proceedings or mortgage, 
the terms to be incorporated in the lease of such project, the maintenance and insurance of such 
project, the creation and maintenance of special funds from the revenues from such project and 
the rights and remedies available in event of default to the bondholders or to the trustee under a 
mortgage, all'as the governing body shall deem advisable and as shall not be in conflict with the 
provisions of the County Industrial Revenue Bond Act. — 

C. In making any such agreements or provisions, a county shall not have the power to obligate 
itself except with respect to the project and the application of the revenues therefrom, and shall 
not have the power to incur a pecuniary liability or a charge upon its general credit or against its 
taxing powers. The proceedings authorizing any bonds and any mortgage securing such bonds may 
provide the procedure and remedies in the event of default in payment of the principal of or the 
interest on such bonds or in the performance of any agreement. No breach of any such agreement 
shall impose any pecuniary liability upon a county or any charge upon its general credit or against 
its taxing powers. 
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History: 1953 Comp., § 15-60-6, enacted by Laws Cross references. — For use of proceeds of bonds, see 
1975, ch. 286, § 6. 4-59-9 NMSA 1978. 


4-59-7. Requirements respecting lease. 


Prior to the leasing of any project, the commission must determine and find the following: 
A. the amount necessary in each year to pay the:principal of and the interest on the bonds pro- 
posed to be issued to finance such project; and 
B. the amount necessary to be paid each year into any reserve funds which the commission 
may deem it advisable.to establish in connection with the retirement of the proposed bonds and 
the maintenance of the project; and unless the terms under which the project is to be leased pro- 
vide that the lessee shall maintain the project and carry all proper insurance with respect to it, 
the estimated cost of maintaining the project in good repair and keeping it properly insured. The 
determinations and findings of the commission required to be made in this subsection shall be 
set forth in the proceedings under which the proposed bonds are to be issued, and, prior to the 
issuance of such bonds, the county shall lease or sell the project to a lessee or purchaser under an 
agreement conditioned upon completion of the project and providing for payment to the county 
of such rentals or payments as, upon the basis of such determinations and findings, will be suf- 
ficient: 
(1) to pay the principal of and interest on the bonds issued to finance the project; 
(2) to build up and maintain any reserve deemed by the commission to be advisable in con- 
nection with the project; and 
(3) to pay the costs of maintaining the project in good repair and keeping it properly in- 
sured, unless the agreement of lease obligates the lessee to pay for the maintenance and insurance 
of the project. 


History: 1953 Comp., § 15-60-7, enacted by Laws Cross references. — For leasing of projects generally, 
1975, ch. 286, § 7. see 4-59-4 NMSA 1978. 


4-59-8. Refunding bonds. 


Any bonds issued hereunder and at any time outstanding may at any time and from time 
to time be refunded by a county by the issuance of its refunding bonds in such amount as the 
commission may deem necessary but not exceeding any amount sufficient to refund the prin- 
cipal of the bonds to be refunded, together with any unpaid interest and any premiums and 
commissions necessary to be paid in connection with them. Any such refunding may be effected 
whether the bonds to be refunded have matured or mature thereafter, either by sale of the re- 
funding bonds and the application of the proceeds for the payment of the bonds to be refunded, 
or by exchange of the refunding bonds for the bonds to be refunded. The holders of any bonds to 
be refunded shall not be compelled without their consent to surrender their bonds for payment 
or exchange prior to the date on which they are payable, or, if they are called for redemption, 
prior to the date on which they are by their terms subject to redemption. Any refunding bonds 
issued under the authority of the County Industrial Revenue Bond Act shall be payable solely 
from the revenues out of which the bonds to be refunded were payable, and shall be subject to 
the provisions contained in Section 5 [4-59-5 NMSA 1978] of the County Industrial Revenue 
Bond Act, and may be secured in accordance with the provisions of Section 6 [4-59-6 NMSA 
1978] of the County Industrial Revenue Bond Act. 


History: 1953 Comp., § 15-60-8, enacted by Laws 
1975, ch. 286, § 8. 


4-59-9. Use of proceeds from sale of bonds. 


The proceeds from the sale of any bonds issued under authority of the County Industrial Rey- 
enue Bond Act shall be applied only for the purpose for which the bonds were issued; any accrued 
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interest and premiums received in any such sale shallbe applied to the payment of the principal of 
or the interest on the bonds sold. If for any reason any portion of such proceeds shall not be needed 
for the purpose for which the bonds were issued, then such balance of'such proceeds shall be ap- 
plied to the payment of the principal of or the interest on the bonds. Any portion of the proceeds 
from the sale of the bonds or any accrued interest and premium received in any such sale, may, in 
the event the money will not be needed or cannot be effectively used to the advantage of the county 
for the purposes herein provided, be invested in short-term, interest-bearing securities if such in- 
vestment will not interfere with the use of such funds for the primary purpose as herein provided. 
The cost of acquiring any project shall include the following: 

A. the actual cost of the construction of any part of a project which may be constructed, includ- 
ing architects’, attorneys’ and engineers' fees; 

B. the purchese price of any part of a project that may be acquired by purchase; 

C, the actual cost of the extension of any utility.to the project site, all expenses in connection 
with the authorization, sale and issuance of the bonds to finance such acquisition; and 

D. the interest on such bonds for a reasonable time prior to construction, during construction. 
and not exceeding six months after completion of construction. 


History: 1953 Comp., § 15-60-9, enacted by Laws 
1975, ch. 286, § 9. 


4-59-9.1. Procedure for issuing industrial revenue bonds or refunding | 
bonds. 


Prior to the issuance of industrial revenue bonds or refunding bonds for acquisition or improve- 
ment of a water utility or a joint water utility, New Mexico public utility commission approval, as 
required by the Public Utility Act [Chapter 62, Articles 1 through 6 and 8 through 13 NMSA 1978], 
shall be obtained. H class counties shall obtain New. Mexico public utility commission mabprovah as 
required by Section 3-23-3 NMSA 1978. 


History: 1978 Comp., § 4-59-9.1, enacted by Laws The 19938 amendment, effective June 18, 1993, sub- 
1992, ch. 11, § 2; 1998, ch. 282, § 13. stituted "New Mexico public utility commission” for."New 
Mexico public service commission" in both sentences, 


4-59-10. No contribution by county. 


No county shall have the power to pay out of its general funds or otherwise contribute any part 
of the costs of acquiring a project, and shall not have the power to use land, already owned by the 
county or in which the county has an equity, for construction of a project or any part of it, unless 
the county is fully reimbursed for the value of the land as may be determined by a current ap- 
praisal or unless the county leases the land at an annual rental fee of not less than five percent of 
the appraised value. The entire cost of acquiring any project must be paid out of the proceeds from 
the sale of bonds issued under the authority of the County Industrial Revenue Bond Act. This sec- 
tion shall not be construed to prevent a county from accepting donations of property to be used as 
a part of any project or money to be used for defraying any part of the cost of any project. 


History: 1953 Comp. 5 § 15-60-10, enacted by Laws 
1975, ch. 286, § 10. 


4-59-11. Bonds made legal investments. 


Bonds issued under the provisions of the County Industrial Revenue Bond Act shall be legal 
sBNRSRMRAN YE for savings banks and insurance companies organized under the laws of this state. © 


History: 1953 Comp., § 15-60-11, enacted by Laws 
1975, ch, 286, § 11. 
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4-59-12. Exemption from taxation. 


The bonds authorized by the County Industrial. Revenue Bond Act and the income from the 
bonds, all mortgages or other security instruments executed as security for the bonds, all lease 
agreements made pursuant to the provisions of the County Industrial Revenue Bond Act, and 
revenue derived from: any lease or sale by the county shall be exempt from all taxation by New 
Mexico, or any subdivision of it. 


History: 1953 Comp., § 15-60-12, enacted by Laws 
1975, ch. 286, § 12. 


4-59-13. Construction of act. 


The County Industrial Revenue Bond Act shall not be construed as a restriction or limitation 
upon any powers which a county might otherwise have under any laws of this state, but shall be 
construed as cumulative; and the County Industrial Revenue Bond Act shall not be construed as 
requiring an election by the voters of a county prior to the issuance of bonds hereunder by a county. 


History: 1953 Comp., § 15-60-13, enacted by Laws 
1975, ch. 286, § 13. 


4-59-14. No notice or publication required. 


No notice, consent or approval by any commission or public officer shall be required as a prereq- 
uisite to the sale or issuance of any bonds or the making of a mortgage under the authority of the 
County Industrial Revenue Bond Act, except as provided in that act. 


History: 1953 Comp., § 15-60-14, enacted by Laws 
1975, ch, 286, § 14. 


4-59-15. State board of finance. 


If any representative of an existing business or enterprise located within the boundaries of the 
county or within five miles of the proposed project alleges in a written complaint filed with the 
county governing body within fifteen days of the meeting at which an ordinance or resolution au- 
thorizing the issuance of bonds pursuant to the County Industrial Revenue Bond Act is adopted 
that the proposed project would directly and substantially compete with such an existing business 
or enterprise located within the boundaries of the county or within five miles of the proposed proj- 
ect, the bonds in connection with that project shall not be issued until the state board of finance 
has determined that the proposed project will not directly or substantially compete with an exist- 
ing business or enterprise located within the boundaries of the county or within five miles of the 
proposed project. The state board of finance shall conduct a hearing and make the determination 
within ninety days of receiving a request for determination from the county. An existing business 
or enterprise for which bonds were previously issued by the county pursuant to the County Indus- 
trial Revenue Bond Act shall not be entitled to file a complaint pursuant to this section. 


History: 1953 Comp., § 15-60-15, enacted by Laws "authorizing the issuance of bonds", deleted "hereunder" 
1975, ch. 286, § 15; 2015, ch. 120, § 2. and added "pursuant to the County Industrial Revenue 

The 2015 amendment, effective July 1, 2015, required Bond Act is adopted", after "the bonds in connection with", 
the state board of finance to conduct a hearing following .... deleted "such" and added "that", and after "within five 
a complaint that a proposed project would directly and miles of the proposed project.", added "The state board 
substantially compete with an existing business or enter- of finance shall conduct a hearing and make the deter- 
prise, and required the state board of finance to make a mination within ninety days of receiving a request for 
determination within ninety days of receiving the request “determination from the county. An existing business or 
for determination as to whether the proposed project will enterprise for which bonds were previously issued by the 
directly or substantially compete with the existing busi- county pursuant to the County Industrial Revenue Bond 
ness or enterprise; in the catchline, added "State"; in the Act shall not be entitled to file a complaint pursuant to 
section, after "filed with the county governing body", de- this section.". 


leted "at a" and added "within fifteen days of the", after 
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4-59-16 COUNTY POLLUTION CONTROL REVENUE BONDS 4-60-2 
4-59-16. Liberal interpretation. 
The County Industrial Revenue Bond Act shall be liberally construed to carry out its purposes. 


History: 1953 Comp., § 15-60-16, enacted by Laws 
1975, ch. 286, § 16. 


ARTICLE 60 

County Pollution Control Revenue Bonds 
Sec. Sec. 
4-60-1. Short title. 4-60-9. Use of proceeds from sale of bonds. 
4-60-2. Definitions. 4-60-10. No contribution by county. 
4-60-38. Legislative intent. 4-60-11. Bonds made legal investments. 
4-60-4.. Additional powers conferred on counties. 4-60-12. Exemption from.taxation. 
4-60-5. Bonds issued to finance projects. 4-60-13. Proceedings for issuance and sale of bonds; no 
4-60-6. Security for bonds. notice or publication required. 
4-60-7. Requirements respecting lease or agreement of sale. 4-60-14. Construction of act. 
4-60-8. Refunding bonds. 4-60-15, Limitation. 


4-60-1. Short title. 


Sections 1 through 17 [4-60-1 through 4-60-15 NMSA 1978] may be cited as the "County Pollu- 
tion Control Revenue Bond Act". 


History: 1978 Comp., § 4-60-1, enacted by Laws ANNOTATIONS 
1978, ch. 181, § 1. 

Cross references. — For article, "The New Mexico Am. Jur. 2d, A.L.R. and C.J.S. references. — 61A 
Solid Waste Act: A Beginning for Control of Municipal Am. Jur. 2d Pollution Control § 1 et seq. 
Solid Waste in the Land of Enchantment", see 21 N.M.L. 39 C.J.S. Health § 21, 


Rev. 167 (1990). 


4-60-2. Definitions. 


Wherever used in the County Pollution Control Revenue Bond Act, unless a different meaning 
clearly appears in the context, the following terms, whether used in the singular or plural, shall be 
given the following respective interpretations: 

A. "municipality" means any incorporated municipality in New Mexico; 

B. "county" means any organized or incorporated county in New Mexico; 

C. "project" means any land, interest in land, building, structure, facility, system, fixture, im- 
provement, appurtenance, machinery, equipment or any combination thereof, or any interest in 
any one or more of the foregoing located outside a municipality in the county, or in the county and 
an adjoining county if part of the project is located in the county and the balance of the project is 
located in an adjoining county at a location contiguous thereto whether or not presently in exis- 
tence or under construction, used by any individual, partnership, firm, company, corporation (in- 
cluding a public utility), association, trust, estate, political subdivision, state agency or any other 
legal entity, or its legal representative, agent or assigns, substantially for the reduction, abatement 
or prevention of pollution, including, but not limited to, the removal of pollutants, contaminants or 
foreign substances from land, air or water or for treatment of any substance in a processed mate- 
rial which otherwise would cause pollution when such material is used; 

D. "governing body" means the board of county commissioners; 

EK. "property" means any land, improvements thereon, buildings and any improvements thereto, 
machinery and equipment of any and all kinds, whether or not presently in existence or under con- 
struction, necessary to the project or projects or substantially related to the project or projects, operat- 
ing capital and any other personal properties deemed necessary or Aunstentany related to the project 
or projects, in connection with the said project or projects; 
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F. "mortgage" means a mortgage or a mortgage and deed of trust, or the pledge and hypotheca- 
tion of any assets as collateral security; and 

G. "pollution" means any form of environmental pollution including, but not limited to, water 
pollution, air pollution, pollution caused by solid waste disposal, thermal pollution, radiation, con- 
tamination or noise pollution. 


History: 1978 Comp., § 4-60-2, enacted by Laws 
1978, ch. 181, § 2, 


4-60-3. Legislative intent. 


It is the intent of the legislature by the passage of the County Pollution Control Revenue Bond Act to 
authorize counties to acquire, own, lease or sell projects for the purpose of reducing, abating or prevent- 
ing pollution, including, but not limited to, removing pollutants, contaminants or foreign substances 
from land, air or water, or removing or treating any substance in a processed material which otherwise 
would cause pollution when such material is used, to protect and promote the health, welfare and 
safety of the citizens of this state and its habitat and wildlife, with the resultant higher level of employ- 
ment and economic activity and stability. It is not intended hereby to authorize any county itself to op- 
erate any manufacturing, industrial or commercial enterprise. The provisions of the County Pollution 
Control Revenue Bond Act shall be liberally construed in conformity with this intent. 


History: 1978 Comp., § 4-60-38, enacted by Laws “+. - ANNOTATIONS 


1978, ghd Sh a: Am. Jur, 2d, A.L.R. and C.J.S. references. — 61A 
Am. Jur, 2d Pollution Control §§ 1890, 1899, 1972 to 1981. 


4-60-4. Additional powers conferred on counties, 


In addition to any other powers which it may now have, each county shall have the following 
powers: 

A. to acquire, whether by construction, purchase, gift or lease, one or more projects which shall 
be located within this state and which shall be located outside a municipality in the county or in 
the county and an adjoining county if part of the project is located in the county and the peel ues of 
the project is located in an adjoining county at a location contiguous thereto; 

B. to sell or lease or otherwise dispose of any or all of its projects upon such terms and condi- 
tions as the governing body may deem advisable andas shall not conflict Witt the provisions of the 
County Pollution Control Revenue Bond Act; and 

C. to issue revenue bonds for the purpose of defraying the cost of acquiring, constructing, recon- 
structing, improving, maintaining, equipping or furnishing any project or projects and to-secure the 
payment of such bonds, all as hereinafter provided. No county shall have the power to operate any proj- 
ect as a business or in any manner except as lessor thereof or seller thereof under an agreement of sale. 


History: 1978 Comp., § 4-60-4, enacted by Laws 
1978, ch. 181, § 4. 4 


4-60-5. Bonds issued to finance projects. 


Bonds issued by a county-under authority of the County Pollution Control Revenue Bond Act 
shall not be the general obligation of such county within the meaning of Article 9, Sections 12 and 
13 of the constitution of New Mexico. The bonds shall be payable solely out of the revenue derived 
from the project or projects or from the sale or lease of the project or projects to finance which the 
bonds are issued: Bonds and interest coupons issued under authority of the County Pollution Con- 
trol Revenue Bond Act shall never constitute'an indebtedness of the county within the meaning of 
any state constitutional provision or statutory limitation, and shall never constitute nor give rise 
to a pecuniary liability of the county or a charge against its general credit or taxing powers, ‘and 
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such fact shall be plainly stated on the face of each such bond. Such bonds may be executed’and de- 
livered at any time, and from time to time, may be in such form and denominations, may be of such 
tenor, may be in registered or bearer form either as to principal or interest or both, may be payable 
in such installments and at such time or times not exceeding thirty years from their date, may be 
payable at such place or places, may bear interest at such rate or rates, payable at such place or 
places ‘and evidenced'in such manner, and may contain such provisions not inconsistent herewith, 
all as shall be provided in the resolution and proceedings of the governing body whereunder the 
bonds shall be authorized to: be issued. Any bonds issued under the authority of the County Pollu- 
tion Control Revenue Bond Act may be sold at public or private sale in such manner and from time 
to time as may be determined by the governing body to be most advantageous, and the county may 
pay all expenses, attorneys', engineering and architects' fees, premiums and commissions which 
the governing body may deem necessary or advantageous in connection with the authorization, 
sale and issuance thereof. All bonds issued under the authority of the County Pollution Control 
Revenue Bond Act and all interest coupons applicable thereto shall be construed to be negotiable. 


‘History: 1978 Comp., § 4-60-5, enacted by Laws 
1978, ch. 181, § 5. 


4-60-6. Security for bonds. 


The principal of and interest on any bonds issued under the authority of the County Pollution 
Control Revenue Bond Act shall be secured by a pledge of the revenues out of which such bonds 
shall be made payable, may be secured by a mortgage covering all or any part of the project or 
projects from which the revenues so pledged may be derived and may be secured by a pledge 
of the lease or the agreement of sale of such project or projects. The resolution and proceedings 
under which ‘such bonds are authorized:to be issued or any such mortgage may contain other 
agreementsiand provisions including, without limiting the generality of the foregoing, provisions 
respecting the fixing and collection of all revenues from any project or projects covered by such 
proceedings or mortgage, the terms to be incorporated in the lease of such project or projects, the 
maintenance and: insurance of such project or projects, the creation and maintenance of special 
funds from the revenues from such project or projects and the rights and remedies available 
in event of default to: the bondholders or to the trustee under a mortgage, all as the governing 
body shall deem advisable and as shall not be in conflict with the provisions of the County Pol- 
lution Control Revenue Bond Act; provided, that in making any such agreements or provisions, 
a county shall not have the power to obligate itself except with respect tothe project or projects 
and the application of the revenues therefrom and shall not have'the power to incur.a pecuniary 
liability or a charge upon its general credit or against its taxing powers. The resolution and pro- 
ceedings authorizing any bonds hereunder and any mortgage securing such bonds may provide 
the procedure and remedies in the event of default in payment of the principal of or the interest 
on such bonds or in the performance of any agreement. No breach of any such agreement shall 
impose any pecuniary liability upon a gg or any charge yt its general credit or against its 
taxing powers. 


History: 1978 Comps + § 4-60-6, sbdantba by Laws 
1978, ch. 181, § 6. 


4-60-7. Requirements respecting lease or agreement of sale. 


Prior to the leasing, selling or other disposition of any project or projects, the governing body 
shall determine and find the following: 

A... the amount necessary in each year to pay the principal of and the interest on the bonds pro- 
posed tobe issued to finance part or all of the cost of such project or projects; and 

B: the amount necessary to be paid each year into any reserve fund which the governing 
body may deem it advisable to establish in connection with the retirement of the proposed bonds 
and maintenance of the project or projects; and in the case of an agreement of lease or sale 
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unless the terms under which each such project is to be leased or sold provide that the lessee or 
the purchaser shall maintain the project or projects and carry all proper insurance with respect 
thereto, the estimated cost of maintaining the project or projects in good repair and keeping it 
or them properly insured. The determinations and findings of the governing body required to be 
made in the preceding sentence shall be made and set forth in a resolution constituting part of 
the proceedings under which the proposed bonds are to be issued; and prior to the issuance of 
such bonds, the county shall lease or sell the project or projects to a lessee or purchaser under an 
agreement conditioned upon completion of the project or projects and providing for payment to 
the county of such rentals or payments as, upon the basis of such determinations and findings, 
will be sufficient: 
(1) to pay the principal of and interest on the bonds issued to finance the project or proj- 
ects; . 
(2) to build up and maintain any reserve deemed by the governing body to be advisable in 
connection therewith; and 
(3) to pay the costs of maintaining the project or projects in good repair and keeping it or 
them properly insured, unless the agreement of lease or sale obligates the lessee or purchaser to 
pay for the maintenance and insurance of the project or projects. 


History: 1978 Comp., § 4-60-7, enacted by Laws 
1978, ch. 181, § 7. 


4-60-8. Refunding bonds. 


Any bonds issued hereunder and at any time outstanding may at any time and from time 
to time be refunded by a county by the issuance of its refunding bonds in such amounts as the 
governing body may deem necessary. The amount of such refunding bonds may be the same as, 
less than or more than the outstanding principal amount of the bonds being refunded, but shall 
not exceed an amount which; after including amounts legally available from other sources and 
income to be received from the investment of such refunding bond proceeds and amounts from 
other legally available sources, is sufficient to pay promptly as the same become due either at 
normal maturity dates or at prior redemption dates as the governing body may determine, the 
principal of the bonds so to be refunded, all unpaid accrued and unaccrued interest thereon to 
the normal maturity dates of such bonds or to selected prior redemption dates thereof any re- 
demption premiums and any commissions and all estimated costs incidential [incidental] to the 
issuance of such bonds and to such refunding as may be determined by the governing body to be 
necessary or advisable. Any such refunding may be effected whether the bonds to be refunded 
shall have then matured or shall thereafter mature, either by sale of the refunding bonds and 
the application of the proceeds thereof for the payment of the bonds to be refunded thereby, or by 
exchange of the refunding bonds for the bonds to be refunded thereby; provided that the holders 
of any bonds so to be refunded shall not be compelled without their consent to surrender their 
bonds for payment or exchange prior to the date:on which they are payable or, if they are called 
for redemption, prior to the date on which they are by their terms subject to redemption. Any 
refunding bonds issued under the authority of the County Pollution Control Revenue Bond Act 
shall be payable solely from the revenues out of which other bonds issued under the County Pol- 
lution Control Revenue Bond Act may be payable or solely from those amounts derived from an 
escrow as herein provided, including amounts derived from the investment of refunding bond 
proceeds and other legally available amounts.also as herein provided, or from any combination 
of the foregoing sources, and shall be subject to the provisions contained in the County Pollution 
Control Revenue Bond Act and may be secured in accordance with the provisions of the County 
Pollution Control Revenue Bond Act. 

Proceeds of refunding bonds shall either be: applied immediately to the retirement of the 
bonds being refunded or be placed in escrow in-a commercial bank or. trust company which 
possesses and is exercising trust powers. Notwithstanding any provision to the contrary in the 
County Pollution Control Revenue Bond Act, or in any other statute, such escrowed proceeds 
may be invested in short-term securities, long-term securities or both. Except to the extent 
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inconsistent with the express terms of the County Pollution Control: Revenue Bond Act, the 
resolution and other proceedings under which the bonds to be so refunded were issued, includ- 
ing any mortgage or trust indenture given to secure the same, shall govern the establishment 
of any escrow in connection with “igi oe and the investment ss reinvestment of std 
escrowed proceeds. ; 


History: 1978 Comp., § 4-60-8, enacted by Laws Bracketed material. — The bracketed material was 
1978, ch. 181, § 8. inserted by the compiler and is not part of the law. 


4-60-9. Use of proceeds from sale of bonds. 


The proceeds from the sale of any bonds issued under authority of the County Pollution Control 
Revenue Bond Act shall be applied only for the purpose for which the bonds were issued; provided, 
that any accrued interest and premiums received in any such sale shall be applied to the payment 
of the principal of or the interest on the bonds sold; and provided further, that if for any reason any 
portion of such proceeds shall not be needed for the purpose for which the bonds were issued, then 
such balance of said proceeds shall be applied to the payment of the principal of or the redemption 
premium, if any, and interest on said bonds, and provided further, that any portion of the proceeds 
from the sale of said bonds, including refunding bonds, or any accrued interest and premium re- 
ceived in any such sale, may, in the event the money currently will not be needed or cannot be 
effectively used to the advantage of the county for the purposes herein provided, be invested, in 
accordance with the procedures and subject to any restrictions established by the resolution and 
other proceedings under which the bonds are issued, in any securities without limitation except 
as expressly provided to the contrary in Section 8 [4-60-8 NMSA 1978] of the County Pollution 
Control Revenue Bond Act, ifsuch investment will not interfere with the use of such funds for the 
primary purposes as herein provided. The cost of acquiring any project or pel shall be faeces 
to include the following: 

“A. the actual cost of theconstruction of any part of a projector projects which shall es con- 
structed, including architects', attorneys' and engineers’ fees; 

B. the purchase price of any part of a project or projects that may be acquired by purchase; 

C. ‘ the actual cost of the extension of any utility to the project site or sites, all expenses in con- 
nection with’the authorization; sale and issuance of the bonds to finance such acquisition; and 

PD. the interest on any bonds isstied by the same county for the same or any other project'or 
projects for a reasonable time prior to construction, during construction and for not exceeding six 
months after completion of construction. 


‘History: 1978 Comp., § 4 60-9, Ce oalagt by Laws 
1978, ch. 181, § 9. 


4-60-10. No contribution by county. 


No county shall have the power to pay out of its general funds or otherwise contribute any part 
of the costs of acquiring a project and shall not have the power:to use land already owned: by the 
county, or in which the county has an equity, for construction thereon of a project or any part 
thereof, unless the county is fully reimbursed for the value of the land as may be determined by a 
current appraisal, or unless the county leases the land at an annual rental fee of not less than five 
percent of the appraised value. The entire cost of acquiring any project must be paid out of the pro- 
ceeds from the Sale of bonds issued under the authority of the County Pollution Control Revenue 
Bond Act; provided, that this provision shall not be construed to prevent a county from accepting 
donations of property to be used‘as a part of any Paice or money to be used for te Mo any part 
of the cost of any project. 


History: 1978 Comp., § 4-60-10, enacted by Laws 
1978, ch. 181, § 10. 
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4-60-11. Bonds made legal investments. © 


Bonds issued under the provisions of the County Pollution Control Revenue Bond Act shall be 
legal investments for savings banks and insurance companies organized under the laws of this 
state and shall be eligible for pledging as collateral for public deposits. 


History: 1978 Comp., § 4-60-11, enacted by Laws 
1978, ch. 181, § 11. 


4-60-12. Exemption from taxation. 


The bonds authorized by the County Pollution Control Revenue Bond Act and the income from 
said bonds, all mortgages or other security instrument [instruments] executed as security for said 
bonds, all lease agreements made pursuant to the provisions hereof and revenue derived from any 
lease or sale by the county thereof shall be exempt from all taxation by New Mexico or any subdi- 
vision thereof. 


History: 1978 Comp., § 4-60-12, enacted by Laws Bracketed material. — The bracketed material was 
1978, ch. 181, § 12. inserted by the compiler and is not part of the law. 


4-60-13. Proceedings for issuance and sale of bonds;'n no notice or. 
publication required. 


Issuance and sale of bonds pursuant to the County Pollution Control Revenue Bond Act shall be 
authorized by resolution adopted by the governing body of the county issuing said bonds, which 
resolution shall determine the maximum aggregate principal amount, maximum maturity and 
maximum interest rate of the bonds to be issued thereunder, and may provide for determinations 
to be made by resolution or resolutions adopted by said governing body with respect to the issu- 
ance of a lesser aggregate principal amount of bonds, the designation or substitution of a trustee 
for bondholders or depositary or escrow agent for bonds proceeds, the issuance of bonds in one or 
more series and, with respect to any series of bonds, the principal amount, maturity or maturities, 
sinking fund provisions, redemption provisions, price or prices which may. be at, above or below 
par, and interest rate or rates of the bonds of such series. The agreement of lease or. sale securing 
the bonds of any series, and the execution and delivery thereof, may be authorized by resolution 
adopted by said governing body. 

No notice, consent or approval by any governmental body or public officer shall be required as a 
prerequisite to the sale or issuance of any bonds or the making, of a mortgage under the authority 
of the County Pollution Control Revenue Bond Act, except as provided in that act. 


History: 1978 Comp., § 4-60-13, enacted by Laws 
1978, ch, 181, § 18. 


4-60-14. GoiistiaSticn of act. 


Neither the County Pollution Control Revenue Bond Act nor.anything herein contained shall be 
construed as a restriction or limitation upon any powers which.a county might otherwise have un- 
der any laws of this state, but shall be construed as cumulative; and the County Pollution Control 
Revenue Bond Act shall not be construed as requiring an election by the voters of a county prior to 
the issuance of bonds hereunder by such county, and all other laws of the state relative to public 
contracts and properties shall have no application to projects or bonds issued under the provisions 
of the County Pollution Control Revenue Bond Act. 


. 


History: 1978 Comp., § 4-60-14, enacted by Laws 
1978, ch. 181, § 14. 
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4-60-15. Limitation. 


Nothing contained in the County Pollution Control Revenue Bond Act nell be construed as 
repealing or amending the Pollution Control Revenue Bond Act [38-59-1 through 3-59-14 NMSA 
1978].. 


History: 1978 Comp,, § 4-60-15, enacted by Laws , 
1978, ch. 181, § 16. 


ARTICLE 61 
Small Counties Assistance 
Sec. Sec. 
4-61-1. Short title. 4-61-3. Small counties assistance fund; distribution. 


4-61-2, Definitions. 


4-61-1. Short title. | 
Chapter 4, Article 61 NMSA 1978 may be cited as the "Small Counties Assistance Act". 


History: Laws 1982, ch. 44, § 1; 2003, ch. 217, § 1. The 2003 amendment, effective June 20, 20038, substi- 
tuted "Chapter 4, Article 61 NMSA 1978" for "Sections 1 
through 3 of this act" at the beginning of the section. 


4-61-2. Definitions. 


As used in the Small Counties Assistance Act: 

A. “adjustment factor" means a fraction, the numerator of which is the net taxable value of the 
state for the property tax year prior to the year in which the amount of small counties assistance 
is being determined and the denominator of which is the net taxable value for property tax year 
2002; the adjustment factor shall be calculated without reference to assessed value determined 
pursuant to the Oil and Gas Ad Valorem Production Tax Act [Chapter 7, Article 32 NMSA 1978], 
assessed value determined pursuant to the Oil and Gas Production Equipment Ad Valorem Tax 
Act [Chapter 7, Article 34 NMSA 1978] or taxable value determined pursuant to the Copper Pro- 
duction Ad Valorem Tax Act [Chapter 7, Article 39 NMSA 1978]; 

B. "ceiling valuation" means: 

(1) for the 2002 property tax year, one billion four hundred million dollars ($1,400,000,000); 
and ) 

(2) for each subsequent property tax year, an amount equal to the product obtained by 
multiplying one billion four hundred million dollars ($1,400,000,000) by the adjustment factor for 
the year; 

C. "demographer" means the bureau of business and economic research at the university of 
New Mexico; 

D, "inflation factor" means a fraction whose numerator is the annual implicit price deflator index 
for state and local government purchases of goods and services, as published in the United States de- 
partment of commerce monthly publication entitled "Survey of Current Business" or any successor 
publication prepared by an agency of the United States and adopted by the department of finance 
and administration, for the calendar year one year prior to the year in which the distribution is to 
be made and whose denominator is the annual index for calendar year 2004; provided that, if the 
inflation factor is calculated to have a value less than one, it shall be deemed to have a value of one; 

E. "population" means the official population shown by the most recent federal decennial cen- 
sus or, if there is a change in boundaries after the date of the census, "population" for each affected 
unit shall be the most current estimated population for that unit provided in writing by the de- 
mographer; provided that after five years from the first day of the calendar year of the most recent 
federal decennial census, that census shall not be used, and "population" for the period from that 
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date until the date when the next following official final decennial census*population data are 
available shall be the most current estimated population es in saa by the seu ars Dee 

F. "qualifying county" means a county that has: 

(1) for the property tax year in which any distribution ahaée the Small Counties Assis- 
tance Act is made to the county, imposed a property tax rate for general county purposes pursu- 
ant to Paragraph (1) of Subsection B of Section 7-37-7 NMSA 1978 as limited by Section 7-37-7.1 
NMSA 1978 of at least eight dollars eighty-five cents ($8.85) per one thousand dollars ($1,000) of 
net taxable value; 

(2) by July 1 of the property tax year in which any distribution under the Small Counties 
Assistance Act is made to the county, received a written certification from the director of the prop- 
erty tax division of the taxation and revenue department that the county assessor of that county 
has implemented an acceptable program of maintaining current and correct property values for 
property taxation purposes as required by Section 7-36-16 NMSA 1978 or has submitted to ee 
director an acceptable plan for the implementation of such a program; 

(3) on July 1 of the year in which any distribution under the Small Counties esatith 
Act is made to the county, a population of not more than forty-eight thousand; 

(4) imposed county gross receipts tax increments authorized pursuant to Section 7-20E-9 
NMSA 1978 totaling at least three-eighths percent and has those increments in effect on July 1 of 
the year in which a distribution is made, provided that this paragraph does not apply to a county if 
the county's valuation for property taxation purposes does not exceed the product of two hundred 
thirty million dollars ($230,000,000) multiplied by the adjustment factor for the year; and 

(5) a total valuation for the property tax year preceding the year in which a distribution 
pursuant to the Small Counties Assistance Act for that county is to be made that is no greater 
than the ceiling valuation for that property tax year; 

G. "tax rate factor" means a fraction, the numerator of which is the average rate imposed in 
Section 7-9-7 NMSA 1978 for the fiscal year one year prior to the fiscal year in which the distribu- 
tion is to be made and the denominator of which is five percent; and 

H, "total valuation" means the sum for a jurisdiction for a property tax year of the net taxable 
value determined. pursuant to the Property Tax Code [Chapter 7, Articles 35 through 38 NMSA 
1978], the assessed value determined pursuant to the Oil and Gas Ad Valorem Production Tax Act, 
the. assessed value determined pursuant to the Oil and Gas, Production Equipment Ad Valorem 
Tax Act and the taxable value determined pursuant to the a Copper Pmosustign Ad Valorem Tax Act, 


History: Laws 1982, ch. 44, § 2; 1983, ch. 214, § 3; numerator of which is the total valuation. for the state 
1986, ch, 32, § 6; 1987, ch. 205, § 1; 1998, ch. 348, § 1; for that property tax year. " and replace it with "the 
2003, ch. 217, § 2; 2004, ch. 105, § 1; 2005, ch. 188, § 1; adjustment factor for the year" , redesignated’ former 
2008, ch. 39, § 1; 2010 (2nd S.S.), ch. 7, § 1. Subsections B, C, D:and:E as Subsections C, D, E and F 

The 2010 (2nd S.S.) amendment, effective July.1, and amended Subsection KE, Paragraph (4) by changing 
2010, added Subsection G and relettered the succeeding $200,000,000 to $230,000,000 and adding "multiplied by 
subsection, the adjustment factor for the year", 

The 2008 amendment, effective July 1, 2008, in Sub- The 2008 amendment, effective June 20, 2008, inserted 
section D, deleted the phrase "the year two years prior to present Subsections A and B and redesignated the subse- 
the year in which the distribution is to be made" and in- quent paragraphs accordingly; substituted "demographer" 
serted "calendar year 2004". for "bureau of business and economic research at the uni- 

The 2005 amendment, effective June 17, 2005, added versity of New Mexico" near the middle and near the end 
the definition of "inflation factor" in Subsection D; de- of present Subsection C; inserted "class B, class C or first 
leted "class B, class C or first class" from the definition class" following "means a" near the beginning of Subsection 
of a "qualifying county" in Subsection F; and in Subsec- | D; substituted "forty-eight thousand;" for "forty-five thou- 
tion F(4), provided that a qualifying county has imposed. . © sand five hundred; and" at the end of Subsection D(3); and 
county gross receipts tax increments..totaling at, lease _, added present Subsections D(4), D(5) and E. 
three-eights percent and that the paragraph does not ap- The 1993 amendment, effective duly 1, 1993, in Subsec- 
ply to a county if the valuation for property taxation does tion B(1), deleted "preceding the calendar year following 
not exceed the product of $230,000,000 multiplied by the "tax year", substituted "pursuant to" for "at least equal to 
adjustment factor for the year. _, the property tax rate authorized under Subparagraph (a) 

The 2004 amendment, effective May 19, 2004, added of', and added the language beginning "of at least eight dol- 
Subsection A, redesignated the succeeding subsections, Jars"; and in Subsection B(3), substituted "forty-five thou- 


and amended Subsection B to delete "a fraction of the » sand five hundred" for "forty-two thousand five hundred". 
4-61-83. Small counties assistance fund; distribution. 


A. The "small counties assistance fund" is created within the state treasury. 
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B. On or before September 1, 2003 and on or before September 1 of each subsequent year, the 
demographer shall certify in writing to the department of finance and administration the popula- 
tion of the state and of each county as of June 30 of the year. 

C. On or: before September 15, 2003:and on or before Septemiion 15 of each subsequent year, 
the secretary of finance and administration shall secret to the state treasurer with respect to each 
qualifying county: > 

(1) its population as certified by the cearmctr amy 
(2) its total valuation for the preceding property tax year; and 
(3) the distribution amount calculated for it. 

D. The distribution amount for each qualifying county shall be eakrvainsi for 2003 and each 
subsequent year in accordance with the following table; provided that the bracket amounts in the 
first two columns of the table shall be adjusted annually after 2003 by the adjustment factor. The 
bracket amounts in the last column shall be adjusted annually after 2005 by the inflation factor 
and, in 2011 and subsequent years, shall be adjusted by the tax rate factor. The department of 
finance and administration may round the results of the ep ae made pursuant to this sub- 
section to the nearest one thousand dollars ($1,000). 

If the county's total valuation for the preceding property tax year is: 


at least: but less than: and the county then the distribution 
population is: amount is: 

$0 $100,000,000 under 1,000 $515,000 
$0 $100,000,000 at least 1,000 ' 

but under 4,000 $370,000 
$0 $100,000,000 at least 4,000 $285,000 
$100,000,000_ - $230,000,000 under 12,000 $200,000 
$100,000,000 - $230,000,000 at least 12,000 $145,000 
$230,000,000 * "$1,400,000,000 under 48,000 $85,000. 


E. Ifthe balance in the small counties assistance fund as of the preceding August 31 exceeds 
the sum of the distributions to be made to, qualifying counties pursuant to the provisions of Sub- 
section D of this section, the department of finance and administration shall increase the distribu- 
tion amount for each county receiving a distribution amount pursuant to the provisions of Subsec- 
tion .D of this section by: 

(1) fifty thousand dollars ($50,000) if the ta has imposed and has in effect on July 1 of 
the year in which the distribution is to be made a county gross receipts tax at a rate of at least one- 
eighth percent; provided that the ordinance imposing the increment shall dedicate the revenue 
from the increment: 

(a) for the purpose of operating, maintaining, constructing, purchasing, furnishing, 
equipping, rehabilitating, expanding or improving a judicial-correctional or a county correctional 
facility or the grounds of a judicial-correctional or county correctional facility, including acquiring 
and improving parking lots, landscaping or any combination of the foregoing; 

(b) for the purpose of transporting or extraditing prisoners; or 

(c) to payment of principal and interest on revenue bonds or refunding bonds issued 
pursuant to Section 4-62-1 NMSA 1978; 

es twenty thousand dollars ($20,000) if the county has imposed and has in effect on July 1 
of the year in which the distribution is to be made a county gross receipts tax increment of one- 
sixteenth percent; or 

(3) seventy thousand dollars ($70,000) if the county has met the requirements of oe 
graphs (1) and (2) of this subsection. 

F. If the balance in the small counties assistance fund as of the preceding August 31 is less 
than the sum of the distributions determined pursuant to Subsection D of this section plus the 
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distribution increases authorized pursuant to Subsection E of this section, the distribution in- 
creases pursuant to Subsection E of this section shall be proportionately reduced. 

G. Ifthe balance in the small counties assistance fund as of the preceding August 31 is less 
than the sum of the distributions to be made to qualifying counties, the department of finance 
and administration shall reduce each qualifying county's calculated distribution by a percentage 
computed by dividing the amount by which the fund is insufficient by the sum of all the calculated 
distributions and shall certify the reduced amounts as the qualifying counties’ distributions. 

H. Any interest accruing from the temporary investment of the small counties assistance fund 
shall be credited to the general fund. 

I. On or before September’30, 2003 and on or before September 30 of each subsequent year, the 
state treasurer shall distribute to each county for whom a distribution has been certified for that 
year the amount certified for that county for that year. If the balance in the fund as of the preced- 
ing August 31 exceeds the sum of certified emiounts distributed, the open snee shall revert to the 
general fund. 

J. If any date specified in Subsection B, CC or I of this section falls on a Saturday, Sunday or 
legal holiday, any action required to be performed as provided in those subsections is timely if per- 
formed on the next day that is not a Saturday, Sunday or legal holiday. 


History: Laws 1982, ch. 44, § 3; 1983, ch. 214, § 4; The 2010 (2nd S.S.) amendment, effective July 1, 
1984, ch. 24, § 1; 1987, ch. 205, § 2; 1988, ch. 104, § 1; 2010, in Subsection D, in the second sentence, after "infla- 
1993, ch. 348, § 2; 2008, ch. 217, § 3; 2004, ch. 105, § 2;- tion factor", added the remainder of the sentence. 

2005, ch. 188, § 2; 2010 (2nd S.S.), ch. 7, § 2; 2012, ch. 5, The 2005 amendment, effective June 17, 2005, in Sub- 
§ 2; 2019, ch. 274, § 3. section D, provided that the bracket amount in the last 

Cross references. — For distributions from tax ad- column shall be adjusted annually by the inflation factor, 
ministration suspense fund to small counties assistance that the department may round adjustments to the near- 
fund, see 7-1-6.5 NMSA 1978. est one thousand dollars and increases the amount of the 

The 2019 amendment, effective July 1, 2019, provided distributions; added Subsection E to provide for the in- 
for a larger distribution from the small counties assistance crease in distributions from the fund of excess balances in 
fund for certain counties; in Subsection E, in Paragraph the fund; added Subsection F to provide for a proportional 
K(1), after "at least one-eighth percent;", added "provided reduction in distributions if the balance in the fund is less 
that the ordinance imposing the increment shall dedicate than the distributions determined under Subsection D 
the revenue from the increment:" and added new Sub- plus the distribution increases authorized under Subsec- 
paragraphs E(1)(a) through E(1)(c). tion E; and modified Subsection I to provide that if the 

The 2012 amendment, effective July 1, 2013, increased balance in the fund exceeds the sum of certified amounts 
the distribution amount for counties when the sum of the distributed, the difference shall revert to the general fund. 
distributions pursuant to Subsection D is less than the The 2004 amendment, effective May 19, 2004, amended 
balance in the small counties assistance fund; and in Sub- Subsection D to delete "same fraction used to adjust the 
section E, in Paragraph (1), at the beginning of the sen- ceiling valuation pursuant to the provisions of Paragraph 
tence, deleted "thirty-five thousand dollars ($35,000)" and (2) of Subsection A of Section 4-61-2 NMSA 1978" and 
added "fifty thousand dollars ($50,000)"; in Paragraph (2), substitute in its place "adjustment factor" and to increase 
at the beginning of the sentence, deleted "fifteen thousand $210,000,000 to $230,000,000 in three places and to change 
dollars ($15,000)" and added "twenty thousand dollars $45,000 to $50,000 at the end of the subsection. 

($20,000)"; and in Paragraph (8), at the beginning of the The 2003 amendment, effective June 20, 2003, re- 
sentence, deleted "fifty thousand dollars ($50,000)" and wrote the section, 
added "seventy thousand dollars ($70,000)". The 1993 amendment, effective July 1, 1993, rewrote 


Subsections C and D, 


ARTICLE 62 


Revenue Bonds 


Sec. Sec. 
4-62-1. Revenue bonds; authority to issue; pledge of rev- 4-62-5. Revenue bonds not general county obligations; 
enues; limitation on time of issuance. authentication, 
4-62-1.1. Definitions. 4-62-6. Revenue bonds; mandatory rates for non-utility 
4-62-2, Use of proceeds of bond issue. revenue-producing projects; mandamus; 
4-62-3, Revenue bonds; terms. impairment of payment. 
4-62-3.1. Exemption from taxation. 4-62-7. Revenue bonds; refunding authorization. 
4-62-4, Ordinance authorizing revenue bonds; two-thirds 4-62-8. Refunding bonds; escrow; detail. 
majority required; resolution authorizing 4-62-9. Refunding revenue bonds; terms. 
revenue bonds to be issued and sold to the 4-62-10. Refunding revenue bonds; ordinance; Tesolu- 
New Mexico finance authority. tion. 
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4- 62- 1. Revenue’bonds; authority to issue; pledge of revenues; 
limitation on time of issuance. 


Av In addition'to any other law gutlserianry a county to issue revenue bonds, a county may is- 
sue revenue bonds pursuant to:Chapter 4, Article 62 NMSA 1978 for the purposes specified in this 
section. 

B. Gross receipts tax revenue erie may be:issued fo any county purpose. A county may 
pledge irrevocably any or all of the revenue received by the county pursuant to Section 7-1-6.13 
NMSA 1978 for payment of principal and interest due in connection with, and other expenses 
related to, gross receipts tax revenue bonds or for any area of county government services. If the 
revenue is pledged for payment of principal and interest as authorized by this subsection, the 
pledge shall require the revenues received to be deposited into a special bond fund for payment of 
the principal, interest and expenses. At the end of each fiscal year, money remaining in the special 
bond fund after the annual obligations for the bonds are fully met may be transferred to any other 
fund:of the county. Revenues in excess of the annual ‘principal and interest due on gross receipts 
tax revenue bonds secured by a pledge of gross receipts tax revenue may be accumulated in a debt 
service.reserve account. The governing body of the county may appoint a commercial bank trust 
department to act as trustee of the zy peeces of the tax and to administer the payment of principal 
of and:interest on the bonds. 

C. Gasoline tax revenue bonds may be issued for the acquisition of rights of way for and the 
construction, reconstruction, resurfacing; maintenance, repair or other improvement of county 
roads and bridges. A county may pledge irrevocably any or all of the county gasoline tax revenue 
for payment of principal and interest due in connection with, and other expenses related to, county 
gasoline tax revenue bonds. 

D. Utility revenue bonds or joint utility revenue Bonkdé’t may be issued for acquiring, extending, 
enlarging, bettering, repairing or otherwise improving water facilities, sewer facilities, gas facili- 
ties or electric facilities. A county may pledge irrevocably any or all of the net revenues from the 
operation of the utility or joint utility for which the particular utility or joint utility bonds are is- 
sued to the payment of principal and interest due in connection with, and other expenses related 
to, utility or joint utility revenue bonds. 

BE. ‘Project revenue bonds may be issued for acquiring, extending, enlarging, bettering, repair- 
ing, improving, constructing, purchasing, furnishing, equipping or rehabilitating any revenue- 
producing project, including, as applicable, purchasing, otherwise acquiring or improving the 
ground for the project and acquiring and improving parking lots. The county may pledge irrevoca- 
bly any or all of the net revenues from the operation of the revenue-producing project for which the 
particular project revenue bonds are issued to the payment of the interest on and principal of the 
project revenue bonds. The net revenues of any revenue-producing project shall not be pledged to 
the project revenue bonds issued for any other revenue-producing project that is clearly unrelated 
in nature; but nothing in this subsection prevents the pledge to any of the project.revenue bonds 
of the revenues received from existing, future or disconnected facilities and equipment that are 
related to and that may constitute a part of the particular revenue-producing project. A general 
determination by the governing body that facilities or equipment is reasonably related.to and 
constitutes a part of a specified revenue-producing project shall be conclusive if set forth in the 
proceedings authorizing the project revenue bonds. 

F. Fire district revenue bonds may be issued for acquiring, extending, enlarging, bettering, 
repairing, improving, constructing, purchasing, furnishing, equipping and rehabilitating a fire dis- 
trict project, including, as applicable, purchasing, otherwise acquiring or improving the ground 
for the project. The county may. pledge irrevocably any or all of the revenues received by the fire 
district from the fire protection fund as provided in the Fire Protection Fund Law [Chapter 59A, 
Article 53 NMSA 1978] and any or all of the revenues provided for the operation of the fire district 
project for which the particular bonds are issued to the payment of the interest on and principal 
of the bonds. The revenues of a fire district project shall not be pledged to the bonds issued for a 
fire district project that clearly is unrelated in its purpose; but nothing in this section prevents 
the pledge to such bonds of revenues received from existing, future or disconnected facilities and 
equipment that are related to and that may constitute a part of the particular fire district project. 
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A general determination by the governing body of the ‘county that facilities or equipment is rea- 
sonably related to and constitutes a part of a specified fire district.project shall be conclusive if set 
forth in the proceedings authorizing the fire district revenue bonds. 

G. Law enforcement protection revenue bonds may be issued for the repair and purchase of 
law enforcement apparatus and equipment that meet nationally recognized standards. The county 
may pledge irrevocably any or all of the revenues received by the county from the law enforcement 
protection fund distributions pursuant to the Law Enforcement Protection Fund Act [Chapter 29, 
Article 13 NMSA 1978] to the payment of the interest on and. principal of the law eniimicedtand 
protection revenue bonds. 

H.. PILT revenue bonds may be issued by a county to repay all or part of the principal and inter- 
est of an outstanding loan owed by the county to the New Mexico finance authority. A county may 
pledge irrevocably all or part of PILT revenue to the payment of principal of and interest on new 
loans or preexisting loans provided by the New Mexico finance authority to finance a public project. 

I: Except for the purpose of refunding previous revenue bond issues, no county may sell rev- 
enue bonds payable from pledged revenue after the expiration of two years from the date of the or- 
dinance authorizing the issuance of the bonds or, for bonds to beissued and sold to the New Mexico 
finance authority as authorized in Subsection C of Section 4-62-4 NMSA 1978, after the expiration 
of two years from the date of the resolution authorizing the issuance of the bonds. However, any 
period of time during which a particular revenue bond issue is in litigation shall not be counted.in 
determining the expiration date of that issue. 

J. No bonds may’be issued by a county, other than an H class county, a class B ae as de- 
fined in Section 4-36-8 NMSA 1978 or a class A county as described in Section 4-36-10 NMSA 
1978, to acquire, equip, extend, enlarge, better, repair or construct a utility unless the utility is 
regulated by the public regulation commission pursuant to the Public Utility Act [Chapter 62, 
Articles 1 through 6 and 8 through 13 NMSA 1978] and the issuance of the bonds is approved by 
the commission. 

K. Any law that imposes or authorizes the imposition of a tax authorized by the County Local 
Option Gross Receipts Taxes Act [Chapter 7, Article 20E NMSA 1978] or that affects that tax shall 
not be repealed or amended in such a manner as to impair outstanding revenue bonds that are 
issued pursuant to Chapter 4, Article 62 NMSA 1978 and that may be secured by a pledge of the 
tax unless the outstanding revenue bonds have been discharged in full or for which provision has 
been fully made. 


History: 1978 Comp., § 4-62-1, enacted by Laws designation "(10)", from former Paragraph B(10), de- 
1992, ch. 95, § 1; 1998, ch. 282, § 14; 1993, ch. 308, § 2; leted "acquiring, constructing, extending, bettering, re- 


1995, ch. 141, § 8; 1996, ch. 83, § 2; 1997, ch. 20, § 1; pairing or otherwise improving public transit systems 
1998, ch. 90, § 2; 1999, ch. 199, § 2; 2000, ch. 69, § 1; or regional transit systems of facilities", after "all/of the 
2001, ch, 172, § 3; 2001, ch. 328, § 2; 2008, ch. 98, § 1; revenue", deleted "from the first one-eighth increment; 
2010, ch. 82, § 1; 2017, ch. 47, § 1; 2019, ch. 210,$ 1; . the third one-eighth increment and the one-sixteenth 
2019, ch. 274, § 4, increment of the county gross receipts tax and any incre- 

Repeals and reenactments. — Laws 1992, ch. 95, § 1 ment of the county infrastructure gross receipts tax and 
repealed: former 4-62-1 NMSA 1978, as enacted by Laws county capital outlay gross receipts tax" and added "re- 
1983, ch. 158, § 1, relating to authorization for revenue ceived by the county. pursuant to Section 7-1-6.18 NMSA 
bonds, and enacted a new section, effective May 20, 1992. 1978", after "If the revenue", deleted "from the first one- 

2019 Multiple Amendments. — Laws 2019, ch. 210, eighth increment, the third one-eighth increment or the 
§ 1 and Laws 2019, ch. 274, § 4; both effective July 1, 2019, one-sixteenth increment of the county gross receipts tax 
enacted different amendments to this section. Pursuant to or any increment of the county infrastructure gross re- 
12-1-8 NMSA 1978, Laws 2019, ch. 274, § 4, as the last act ceipts tax or county capital outlay gross receipts tax", 
signed by the governor, has been compiled into the NMSA and after "require the revenues received", deleted "from 
1978 as set out above, and Laws 2019, ch. 210, § 1, while that increment of the county gross receipts tax or any 
not compiled pursuant to 12-1-8 NMSA 1978, is set, out increment of the county infrastructure gross receipts 
below. tax or county capital outlay gross receipts tax"; deleted 

Laws 2019, ch. 274, § 4 [set out above], effective former Subsections Cand D and redesignated former 
July 1, 2019, removed specific purposes for which gross Subsections E through H as Subsections C through F, 
receipts revenue bonds may be issued, and provided respectively; in Subsection C, deleted "These bonds may 
that gross receipts revenue bonds may be issued for be referred to in Chapter 4, Article 62 NMSA 1978 as 
any county purpose; in Subsection A, after "specified in ‘gasoline tax revenue bonds"; in Subsection D, deleted 
this section.", deleted the remainder of the subsection, "These bonds may be referred to in,Chapter 4, Article 
which provided for "pledged revenues"; in Subsection B, 62 NMSA 1978 as ‘utility revenue bonds' or ‘joint utility 
after "may be issued for", deleted "one or more of the revenue bonds"; in Subsection E, after "authorizing the 
following purposes" and added "any county purpose", project revenue bonds.", deleted "As used in Chapter 4, 


deleted Paragraphs B(1) through B(9) and paragraph Article 62 NMSA 1978:", deleted former Paragraphs, 
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E(1) and E(2); deleted former Subsections J through M 
and redesignated former Subsections N through Q as 
Subsections H through K, respectively; in Subsection 
H, after "authority to finance a publie project", deleted 
"as ‘public project' is defined in Subsection E of Sec- 
tion 6-21-3 NMSA 1978"; in Subsection J, deleted "For 
purposes of Chapter 4, Article 62 NMSA 1978, a ‘utility’ 
includes a water, wastewater, sewer, gas or electric util- 
ity or joint utility serving the public. H class counties 
shall obtain public regulation commission approvals re- 
quired by Section 3-23-3 NMSA 1978"; in Subsection K, 
deleted "county gross receipts tax, a county environmen- 
tal services gross receipts tax, a county fire protection 
excise tax, a county infrastructure gross receipts tax, 
the county education gross receipts tax, a county capital 
outlay gross receipts tax, the gasoline tax, the county 
hospital emergency gross receipts tax, the countywide 
emergency communications and emergency medical and 
behavioral health services tax or the county area emer- 
gency communications and emergency medical and be- 
havioral health services tax, or that affects any of those 
taxes" and added "tax authorized by the County Local 
Option Gross: Receipts Taxes Act or that affects that 
tax"; and deleted Subsections R and S. 

Laws 2019; ch. 210, § 1 [set out below], effective 
July 1, 2019, provided that revenue from county area 
and countywide emergency communications and emer- 
gency medical and behavioral health services taxes may 
be used for the construction, improvement, remodel or 
purchase of buildings to use as an emergency communi- 
cations center; and in Subsection M, after "for the pur- 
pose of", added "constructing, improving, remodeling or 
purchasing one or more buildings to use as an emergency 
communications center that has been determined by the 
local government division of the department of finance 
and administration to be a consolidated public safety an- 
swering point or", 

"4-62-1, Revenue bonds; authority to issue; pledge of rev- 
enues; limitation on time of issuance. 

A. In addition to any other law authorizing a county 
to issue revenue bonds, a county may issue revenue 
bonds pursuant to Chapter 4, Article 62 NMSA 1978 for 
the purposes specified in this section. The term "pledged 
revenues", as used in Chapter 4, Article 62 NMSA 1978, 
means the revenues, net income or net revenues autho- 
rized to be pledged to the payment of particular revenue 
bonds as specifically provided in Subsections B through N 
of this section. 

B. Gross receipts tax revenue bonds may be issued for 
one,or more of the following purposes: 

(1) constructing, purchasing, furnishing, equipping, 
rehabilitating, making additions to or making improve- 
ments to one or more public buildings or purchasing or 
improving the ground of the building or. buildings; 

(2) acquiring or improving county or public parking 
lots, structures or facilities; 

(3) purchasing, acquiring or.rehabilitating firefight- 
ing-equipment; 

(4). acquiring, extending, enlarging, bettering, re- 
pairing or otherwise improving or maintaining storm sew- 
ers and other drainage improvements, sanitary sewers, 
sewage treatment: plants, water utilities or other water, 
wastewater or related facilities, which may include the 
acquisition of rights of way and water and water rights; 

(5). reconstructing, resurfacing, maintaining, repair- 
ing or otherwise improving existing alleys, streets, roads 
or bridges or laying off, opening, constructing or otherwise 
acquiring new alleys, streets, roads or bridges, which may 
include the acquisition of rights of way; 

(6) purchasing, acquiring, constructing, making ad- 
ditions to, enlarging, bettering, extending or equipping 
airport facilities, which may include the poquibition of 
land, easements or rights of way; 
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(7) purchasing, otherwise acquiring or clearing land 
or purchasing, otherwise acquiring or beautifying land for 
open space; 

(8) acquiring, constructing, purchasing, equipping, 
furnishing, making additions to, renovating, rehabilitat- 
ing, beautifying or otherwise improving public parks, 
public recreational buildings or other public recreational 
facilities; 

(9) acquiring, constructing, extending, enlarging, 
bettering, repairing, otherwise improving or maintaining 
solid waste disposal equipment, equipment for operation 
and maintenance of sanitary landfills, sanitary landfills 
or solid waste facilities; and 

(10) acquiring, constructing, extending, bettering, 
repairing or otherwise improving public transit systems 
or regional transit systems or facilities. 

A county may pledge irrevocably any or all of the rev- 
enue from the first one-eighth increment, the third one- 
eighth increment and the one-sixteenth increment of the 
county gross receipts tax and any increment of the county 
infrastructure gross receipts tax and county capital out- 
lay gross receipts tax for payment of principal and inter- 
est due in connection with, and other expenses related to, 
gross receipts tax revenue bonds for any of the purposes 
authorized in this section or specific purposes or for any 
area of county government services. If the revenue from 
the first one-eighth increment, the third one-eighth incre- 
ment or the one-sixteenth increment of the county gross 
receipts tax or any increment of the county infrastructure 
gross receipts tax or county capital outlay gross receipts 
tax is pledged for payment of principal and interest as au- 
thorized by this subsection, the pledge shall require the 
revenues received from that:increment of the county gross 
receipts tax or any increment of the county infrastructure 
gross receipts tax or county capital outlay gross receipts 
tax to be deposited into a special bond fund for payment of 
the principal, interest and expenses. At the end of each fis- 
cal year, money remaining in the special bond fund after 
the annual obligations for the bonds are fully met may be 
transferred to any other fund of the county. 

Revenues in excess of the annual principal and inter- 
est due on gross receipts tax revenue bonds secured by a 
pledge of gross receipts tax revenue may be accumulated 
in a debt service reserve account. The governing body of 
the county may appoint a commercial bank trust depart- 
ment to act as trustee of the proceeds of the tax and to 
administer the payment of principal of and interest on the 
bonds. 

C, Fire protection revenue bonds may be issued for 
acquiring, extending, enlarging, bettering, repairing, im- 
proving, constructing, purchasing, furnishing, equipping 
or rehabilitating an independent fire district project or 
facility, including, as applicable, purchasing, otherwise ac- 
quiring or improving the ground for the project. A county 
may pledge irrevocably any or all of the county fire pro- 
tection excise tax revenue for payment of principal and 
interest due in connection with, and other expenses re- 
lated to, fire protection revenue bonds. These bonds may 
be referred to in Chapter 4, Article 62 NMSA 1978 as "fire 
protection revenue bonds". 

D, Environmental revenue bonds may be issued for 
the acquisition and construction of solid waste facilities, 
water facilities, wastewater facilities, sewer systems and 
related facilities. A county may pledge irrevocably any or 
all of the county environmental services gross receipts 
tax revenue for payment of principal and interest due in 
connection with, and other expenses related to, environ- 
mental revenue bonds. These bonds may be referred to in 
Chapter 4, Article 62 NMSA 1978 as "environmental rev- 
enue bonds", 

E, Gasoline tax. revenue bonds may be issued for the 
acquisition of rights of way for and the construction, re- 
construction, resurfacing, maintenance, repair or other 
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improvement of county roads and bridges, A county may 
pledge irrevocably any or all of the county gasoline tax 
revenue for payment of principal and interest due:in con- 
nection with, and other expenses related to, county gaso- 
line tax revenue bonds. These bonds may be referred to 
in Chapter 4, Article 62 NMSA 1978 as "gasoline tax rev- 
enue bonds", 

F. Utility revenue bonds or joint utility revenue bonds 
may be issued for acquiring, extending, enlarging, bet- 
tering, repairing or otherwise:improving water facilities, 
sewer facilities, gas facilities or electric facilities, A county 
may pledge irrevocably any or all of the net.revenues from 
the operation of the utility or joint utility for which the 
particular utility or joint utility bonds are issued to the 
payment of principal and interest due in connection with, 
and other expenses related to, utility or joint utility rev- 
enue bonds. These bonds may be referred to in Chapter 4, 
Article 62 NMSA 1978 as "utility revenue bonds" or "joint 
utility revenue bonds". 

G. Project revenue bonds may be issued for acquir- 
ing, extending, enlarging, bettering, repairing, improv- 
ing, constructing, purchasing, furnishing, equipping or 
rehabilitating any revenue-producing project, including, 
as applicable, purchasing, otherwise acquiring or im- 
proving the ground for the project and acquiring and im- 
proving parking lots, The county may pledge irrevocably 
any or all of the net revenues from the operation of the 
revenue-producing project for which the particular proj- 
ect revenue bonds are issued to the payment of the in- 
terest on and principal of the project. revenue bonds. The 
net revenues of any revenue-producing project shall not 
be pledged to the project revenue bonds issued for any 
other revenue-producing project that is clearly unre- 
lated in nature; but nothing in this subsection prevents 
the pledge to any of the project revenue bonds of the rev- 
enues received from existing, future or disconnected fa- 
cilities and equipment that are related to and that may 
constitute a part of the particular revenue-producing 
project. A general determination by the governing body 
that facilities or equipment is reasonably related to and 
constitutes a part of a specified revenue-producing proj- 
ect. shall be conclusive if set. forth in the proceedings 
authorizing the project revenue bonds. As used i in Chap- 
ter 4, Article 62 NMSA 1978; 

(1) "project revenue bonds" means the bonds autho- 
rized in this subsection; and 

(2) "project revenues" means the net revenues of 
revenue-producing projects that may be pledged to project 
revenue bonds pursuant to this subsection. 

H. Fire district revenue bonds may be issued for ac- 
quiring, extending, enlarging, bettering, repairing, im- 
proving, constructing, purchasing, furnishing, equipping 
and rehabilitating a fire district project, including, as 
applicable, purchasing, otherwise acquiring or ‘improv- 
ing the ground for the project. The county may pledge 
irrevocably any or all of the revenues received by the fire 
district from the fire protection fund as provided in the 
Fire Protection Fund Law and any or all of the revenues 
provided for the operation of the fire district project for 
which the particular bonds are issued to the payment of 
the interest on and principal of the bonds. The revenues 
ofa fire district project shall not be pledged to the bonds 
issued for a fire district project that clearly is unrelated 
in its purpose; but nothing in this section prevents the 
pledge to such bonds of revenues received from existing; 
future or disconnected facilities and equipment that are 
related to and that may constitute a part of the particu- 
lar fire district project. A general determination by the 
governing body of the county that facilities or equipment 
is reasonably related to and constitutes a part of a speci- 
fied fire district project shall be conclusive if set forth 
8 oe ‘proceedings authorizing the fire district revenue 

onds 
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I. Law enforcement protection revenue bonds may be 
issued for the repair and purchase of law enforcement ap- 
paratus and equipment that meet nationally recognized 
standards. The county may pledge irrevocably any or all of 
the revenues received by the:county from the law enforce- 
ment protection fund distributions pursuant to the Law 
Enforcement Protection Fund ‘Act to the payment of the 
interest on and principal of the law enforcement ae 
tion revenue bonds. 

J. Hospital emergency gross receipts tax revenue 
bonds may be issued for acquiring, equipping, remodeling 
or improving a county hospital or county health facility: 
A county may pledge irrevocably tothe payment of the 
interest on and principal of the hospital emergency gross 
receipts tax revenue bonds any-or all of the revenues re- 
ceived by the county from:a’' county hospital emergency 
gross receipts tax imposed pursuant to Section '7-20H- 
12.1 NMSA 1978:and dedicated to payment of bonds or a 
loan for acquiring, equipping, remodeling or improving a 
county hospital or county health facility. 

K. Economic development: gross receipts tax revenue 
bonds may be issued for the purpose of furthering eco- 
nomic development projects as defined in the Local Eco- 
nomic Development Act. A county may pledge irrevocably 
any or all of the county infrastructure gross receipts’ tax 
to the payment of the interest on and principal of the eco- 
nomic development gross receipts tax revenue bonds for 
the purpose authorized in this subsection. 

L. County education gross receipts tax revenue bonds 
may be issued for public school or off-campus instruction 
program capital projects as authorized in Section 7-20E- 
20 NMSA 1978. A county may pledge irrevocably any or 
all of the county education gross receipts tax revenue to 
the payment of interest on and principal of the county ed- 
ucation gross receipts tax revenue bonds for the purpose 
authorized in this section. 

M. County area emergency eommontedthniss and 
emergency medical and' behavioral health services tax 
revenue bonds and countywide emergency communica- 
tions and emergency medical and behavioral health ser- 
vices tax revenue bonds may be issued for the purpose 
of constructing, improving, remodeling or purchasing 
one or more buildings to use as an emergency commu- 
nications center that has been determined by the local 
government division of the department of finance and 
administration to be a consolidated public safety ‘an- 
swering point or purchasing emergency communications 
equipment for an emergency communications center 
that has’ been determined by the local government divi- 
sion of the department of finance and administration to 
be a consolidated public safety answering point if the 
useful life of the equipment exceeds the term in which 
the bonds mature. A county may pledge irrevocably any 
or all of the county area emergency communications 
and emergency medical and behavioral health services 
tax revenue and the countywide emergency communi- 
cations and emergency! medical and. behavioral health 
services tax revenue to the payment of interest on and 
principal of county area emergency communications and 
emergency medical and behavioral health services tax 
revenue bonds’ and countywide emergency communica- 
tions and emergency medical and behavioral health ser- 
vices tax revenue bonds for: she purpose authorized in 
this section.» 

N. PILT revenue bonds may be issued by a county to 
repay all‘or part of the principal and interest of an out- 
standing loan owed by the county to the New Mexico fi- 
nance authority. A county may pledge irrevocably all or 
part of PILT revenue to the payment of principal of and 
interest on new loans or preexisting loans provided by the 
New Mexico finance’ authority to finance a public project 
as "public project" is defined in Subsection E of Section 6- 
21-3 NMSA 1978. pret 
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. O, Except for the purpose of refunding previous revenue 
bond issues, no county may sell revenue bonds payable from 
pledged revenue after the\expiration of two years from the 
date of the ordinance authorizing the issuance of the bonds 
or, for bonds to be issued and sold to the New Mexico finance 
authority as authorized in Subsection C of Section 4-62-4 
NMSA. 1978, after the expiration of two years from the 
date of the resolution authorizing the issuance of the bonds. 
However, any period:of time during which a particular rev- 
enue bond issue is in litigation shall not. be counted in deter- 
mining the expiration date of that issue. 
‘P. No bonds may be issued by a county, other than an 
H class county, a class B county as defined in Section 4- 
36-8 NMSA 1978 or a class ‘A county as described in Sec- 
tion 4-36-10 NMSA 1978, to acquire, equip, extend, en- 
large, better, repair or construct a utility unless the utility 
is regulated by the public regulation commission pursu- 
ant to the Public Utility Act and the issuance of the bonds 
is approved by the commission. For purposes of Chapter 4, 
Article 62 NMSA 1978, a "utility" includes a water, waste- 
‘water, sewer, gas or electric utility or joint utility serving 
the public. H class counties shall obtain public regulation 
commission approvals nequired by Section 3-23-38 NMSA 
1978, 

Q. Any law that imposes or authorizes the imposition 
of a:county gross receipts tax, a/county environmental 
services gross receipts tax, a county fire protection excise 
tax, a county infrastructure gross receipts tax, the county 
education gross receipts tax, a county capital outlay 
gross receipts tax, the gasoline tax, the county hospital 
emergency gross receipts tax, the countywide emergency 
communications and emergency medical and behavioral 
health services tax or the county area emergency commu- 
nications and emergency medical.and behavioral health 
services tax, or that affects any of those taxes, shall not 
be repealed or amended in. such a manner as to impair 
outstanding revenue bonds that are issued pursuant to 
Chapter 4, Article 62. NMSA 1978 and that may be se- 
cured by a pledge of those:taxes unless the outstanding 
revenue bonds have been discharged in full or for which 
provision has been fully made. 

 R.. As used in this section: 

(1) "county area emergency communications ‘én 
emergency medical and behavioral health services tax 
revenue" means the revenue from the county area emer- 
gency communications and emergency medical and be- 
havioral health services tax transferred pursuant to Sec- 
tion 7-1-6.138 NMSA 1978; 

(2) "county capital outlay gross receipts tax rev- 
enue" means the revenue from’ the county capital outlay 
gross receipts tax transferred to the county persvant to 
Section 7-1-6.18 NMSA 1978; 

(3) "county education gross receipts tax revenue" 
means the revenue from the county education gross re- 
ceipts tax transferred to the county pursuant.to Section 7- 
1-6.13 NMSA 1978; 

(4) "county environmental services gross receipts 
tax revenue" means the revenue from the county envi- 
ronmental services gross receipts tax transferred to the 
county pursuant to Section 7-1-6.13 NMSA 1978; 

(5) "county fire protection excise tax ‘revenue" 
means the revenue from the:county fire protection excise 
tax transferred to the county pursuant to Section 7-1-6.13 
NMSA 1978; 

(6) "county gross receipts tax revenue" means the 
revenue attributable to the first one-eighth increment, 
the third one-eighth increment and the one-sixteenth 
increment of the county gross receipts tax transferred to 
the county pursuant to Section 7-1-6.13 NMSA 1978 and 
any distribution related to the first one-eighth increment 
made pursuant’to Section 7-1-6.16 NMSA 1978; 

(7) "county infrastructure gross receipts tax revenue" 
means the revenue from the county infrastructure gross 
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receipts tax transferred to the county pursuant to Section 7- 
1-6,13 NMSA 1978; 

(8) \"countywide emergency communications. and 
emergency medical and behavioral health services tax 
revenue” means the revenue from the countywide emer- 
gency communications,and emergency medical and be- 
havioral health services tax transferred to the county pur- 
suant to Section 7-1-6.13 NMSA 1978; 

(9): "gasoline tax revenue" means the revenue from 
that portion of the gasoline tax distributed to the county 
pursuant to Sections 7-1-6,9 and 7-1-6.26 NMSA 1978; 

(10) "PILT revenue" means revenue received by the 
county from the federal government as payments in lieu 
of taxes; and 

(11). "public building" includes fire stations, police 
buildings, county or regional jails, county or regional juve- 
nile detention facilities, libraries, museums, auditoriums, 
convention halls, hospitals, buildings for administrative 
offices, courthouses and garages for housing, repairing 
and maintaining county vehicles and equipment. 

S. As used in Chapter 4, Article 62 NMSA 1978, "bond" 
means any obligation of a county issued under Chapter 4, 
Article 62 NMSA 1978, whether designated as a bond, 
note, loan, warrant, debenture, lease-purchase agreement 
or other instrument, evidencing an obligation of a county 
to make payments." 

Temporary provisions. — Laws 2019, ch. 274, § 15 
provided: 

A. >The repeal of and changes to certain taxes made in 
this act shall not impair outstanding bonds that are se- 
cured by a pledge of those taxes. 

B. If a municipality or county has issued a revenue 
bond that is secured by a pledge of a tax being amended or 
repealed by this act, the revenue received by the munici- 
pality or county is impressed with the obligation to repay 
the outstanding bond:and is dedicated to that repayment 
until the bond is fully discharged or otherwise — 
for in full. 

C. If a municipality or county has dedicated» any 
amount of revenue attributable to a tax being amended 
or repealed by this act, the municipality or county shall 
continue to dedicate the same amount of revenue attribut- 
able to the tax until the ordinance dedicating the revenue 
expires, the term of the dedication expires, the govern- 
ing body acts to change the dedication or, in the case of 
bonded indebtedness, the debt is fully discharged or other- 
wise provided for in full. 

The 2017 amendment, effective April 6, 2017, autho- 
rized the issuance of county area emergency communi- 
cations and emergency medical and behavioral health 
services tax revenue bonds and countywide emergency 
communications and emergency medical and behavioral 
health services tax revenue bonds to purchase emergency 
communications equipment for certain emergency com- 
munications: centers, defined "county area emergency 
communications and emergency medical and behavioral 
health services tax revenue", "county infrastructure 
gross receipts tax revenue", and "countywide emergency 
communications and emergency medical and behavioral 
health services tax revenue" for purposes of this sec- 
tion, and’ made technical changes; in Subsection A, after 
"in Subsections B through", deleted "M" and added "N"; 
in Subsection B, Paragraph B(1), after "ground", deleted 
"relating thereto, including but not necessarily limited to 
acquiring and improving parking lots; or any combina- 
tion of the foregoing" and added "of the building’or build- 
ings", in Paragraph B(2), after "facilities", deleted "or any 
combination of the foregoing", in Paragraph B(3), after 
"firefighting equipment", deleted "or any combination of 
the foregoing", in Paragraph B(4), after "wastewater or re- 
lated facilities", deleted “including but not limited to" and 
added "which may include", and after "water rights", de- 
leted "or any combination of the foregoing", in Paragraph 
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B(5), after "roads or bridges", deleted "or any combination 
of the foregoing", and after "roads or bridges", deleted 
"or any combination of the foregoing; provided that any 
of the foregoing improvements" and added "which", in 
Paragraph B(6), after "airport facilities", deleted "or any 
combination of the foregoing, including without limita- 
tion", and added "which may include", in Paragraph B(7), 
after "purchasing", deleted "or", after "otherwise acquir- 
ing", deleted "and" andadded "or", in Paragraph B(8), af- 
ter "recreational facilities", deleted "or any combination 
of the foregoing", in Paragraph B(9), after "repairing", 
deleted "or", after the second occurrence of "sanitary land- 
fills", added "or", after "solid waste facilities", deleted "or 
any combination of the foregoing; or", and added "and" at 
the end of the paragraph, and in Paragraph B(10), after 
"public transit systems or", deleted "any"; in Subsection 
C, after "equipping or rehabilitating", deleted’ "any" and 
added "an", after "district project or", deleted "facilities" 
and added "facility", and after "ground for the project", 
deleted "or any combination of such purposes"; in Subsec- 
tion F, after "electric facilities", deleted "or for any com- 
bination of the foregoing purposes"; in Subsection G,;in 
the introductory paragraph, after "acquiring or improving 
the ground", deleted "therefor" and added "for the project", 
after "and", deleted "including but not limited to", and 
after "improving parking lots", deleted "or may be issued 
for any combination of the foregoing purposes"; in Subsec- 
tion H, after "equipping and rehabilitating", deleted "any" 
and added "a", after "acquiring or improving the ground", 
deleted "therefor, or for any combination of the foregoing 
purposes" and added "for the project"; added a new Sub- 
section M and redesignated the succeeding subsections 
accordingly; in Subsection P, after ‘utility' includes", de- 
leted "but is not limited to"; in Subsection Q,.after "county 
hospital emergency gross receipts tax", added "the county- 
wide emergency communications: and emergency: medi- 
cal and behavioral health services tax or the county area 
emergency communications and emergency medical and 
behavioral health services tax"; in Subsection R, deleted 
former Paragraph R(1), which defined "county infrastruc- 
ture gross receipts tax revenue", and added a new Para- 
graph R(1), added new Paragraphs R(7) and R(8) and 
redesignated the succeeding paragraphs accordingly, and 
in Paragraph R(11), after "includes", deleted "but is not 
limited to"; and in Subsection §, after "Article 62 NMSA 

1978,", deleted "the term". 

The 2010 amendment, effective July 1, 2010, in Sub- 
section B, in the first sentence of the second paragraph, 
after "revenue from the first one-eighth", changed "of one 
percent increment and, the third one-eighth of one percent 
increment of the county gross receipts tax" to "increment, 
the third one-eighth increment and the one-sixteenth in- 
crement of the county gross receipts tax"; in the second 
sentence, after "If the revenue from the first one-eighth", 
changed "of one percent increment or, the third one-eighth 
of one percent increment of the county gross receipts tax" 
to "increment, the third one-eighth increment or the one- 
sixteenth increment of the county gross receipts tax"; 
and in Subsection Q(6), after "revenue attributable to the 
first one-eighth", changed "of one percent and, the third 
one-eighth of one percent increments of the county gross 
receipts tax" to "increment, third one-eighth increment 
and the one-sixteenth increment of the county gross re- 
ceipts tax" and after "distribution related to the first. one- 
eighth", deleted "of one percent" and added "increment", 

' The 2003 amendment, effective July 1, 2008, substi- 
tuted "M" for "L" near the end of Subsection A; substituted 
"receipts" for "receipt" following "capital outlay gross" in 
the paragraph following Subsection B(10); substituted 
"may" for "shall" following "revenue-producing project" 
in Subsection G; inserted "revenue" near the end of Sub- 
section H; added present Subsection M and redesignated 
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former Subsections M to Q as present Subsections P to R; 
and added Subsection Q(8). 

The 2001 amendment, effective April 5, 2001, inserted 
"any increment of" and "and county capital outlay gross 
receipts tax" three times each in near the end of Subsec- 
tion B; added Subsection L; redesignated Subsections L 
to Pas M to Q; inserted "the county education gross re- 
ceipts tax, a county capital outlay gross receipts tax" to 
the list in current Subsection O; inserted Subsection P(2); 
inserted current Subsection P(3); and redesignated former 
Subsections P(2) to (6) as P(4) to (8). ° 

This section was also amended by Laws 2001, ch. 172, 
§ 3. The section was set out as amended by Laws 2001, ch. 
328 § 2. See 12-1-8 NMSA 1978. 

«The 2000 amendment, effective March 6, 2000, in- 
serted "or county health" preceding "facility" in the firs 
and last sentences of Subsection J. 

The 1999 amendment, effective April 6, 1999, rewrote 
the second undesignated paragraph following Subsection 
B(10); substituted "the Fire Protection Fund Law" for "Sec- 
tions 59A-53-1 through 59A-53-17 NMSA 1978" and "pre-' 
vents" for "shall prevent" in Subsection H; substituted "the 
Law Enforcement Protection Fund Act" for "Sections 29- 
13-1 through 29-138-9 NMSA 1978" in Subsection I; substi- 
tuted "public regulation" for "New Mexico public utility reg- 
ulation" in Subsection M; and made minor stylistic changes. 

The 1998 amendment, effective May 20, 1998, in Sub- 
section B(4), substituted "plants, water utilities or other 
water, wastewater or related facilities" for "plants, or wa- 
ter utilities"; added Subsection B(10); in the undesignated 
paragraph immediately following Subsection B(10), in- 
serted "and the third one-eighth of one percent increment" 
and "and the county infrastructure gross receipts tax" in 
the first sentence, in the second sentence, deleted. "county 
gross receipts tax” following "If the" and inserted "or the 
third one-eighth of one percent increment" and "or the 
county infrastructure gross receipts tax"; added the:undes- 
ignated paragraph immediately preceding Subsection C; 
added Subsection K and redesignated the following sub- 
sections accordingly; in:Subsection N; inserted."a county 
infrastructure gross receipts tax"; added Subsection O(1), 
redesignating the following paragraphs accordingly and in 
Subsection O(4) substituted "and the third one-eighth of 
one percent increments for "increment" and in Subsection 
O(6), inserted "county or regional" and "county or regional 
juvenile detention facilities"; and made minor stylistic 
changes throughout the section, 

The 1997 amendment, effective July 1, 1997, sub- 
stituted "Subsections B through J of this: section" for 
"Subsections B through I of this section" at the end of 
Subsection A, deleted "but are not limited to" following 
"improvements may include" near the end of Subsection 
B(5), added Subsection J:and redesignated former Subsec- 
tions J to N as Subsections K to O, substituted "the gaso- 
line tax or the county hospital emergency gross receipts 
tax" for "or the gasoline tax" in Subsection M, and made 
minor stylistic changes in Subsections B, G and H. 

The 1996 amendment, effective March 6, 1996, in- 
serted "or a class A county as described in Section 4-36-10 
NMSA 1978" near the beginning of the first sentence in 
Subsection K. 

The 1995 amendment, effective April 5, 1995, substi- 
tuted "Subsections B through I" for "Subsection B through 
F" in the last sentence in Subsection A; inserted "for any 
of the purposes authorized in this section or specific pur- 
poses or for any area of county government services" in 
the first sentence of the second paragraph in Subsection 
B; added Subsections H, I and N and redesignated former 
Subsections H through K as Subsections J through M; in- 
serted the language beginning "or, for bonds to be issued" 
at the end of the first sentence in Subsection J, substi- 
tuted "public utility commission" for "public service com- 
mission" throughout Subsection K; and in Subsection M, 


© 2022 State of New, Mexico. New Mexico Compilation Commission. All rights reserved. 


4-62-1.1 


deleted. "Subsection E of" preceding;"Section 7-1-6:13" in 


Paragraph (1), deleted "Subsection A of" preceding "Sec- _ 
tion 7-1-6,13" in Paragraph (2), and deleted "Subsection B ~ 


of" preceding "Section 7-1-6.13" in Paragraph (8). ~ 

_ 1993 amendments, — Laws 1993, chy 282, § 14, effec- 
tive June 18, 1993, substituting "or" for "and" preceding 
"rehabilitating" in the first sentence of Subsection G, and 
"New Mexico public utility commission" for "New Mexico 


public service commission" in the first and last sentences © 


of Subsection I, was approved April.7, 1993. However, 
HOWE 1993, ch. 308, § 2, effective April 8, 1993, substituting 

r" for "and" at the end of Subsection B(8) and preceding 
"pehabilitating! in the first sentence of Subsection G,; and 
inserting "or a class B county as defined in Section 4-36-8 


4-6§2- 1 O) 1] e Definitions. 


As used in Chapter 4, Article 62 NMSA 1978: 


REVENUE BONDS 


4-62-3 


NMSA: 1978" in the first sentence of Subsection I, was ap- 
proved April 8, 1993. The section was set out as amended 


~ by Laws 1993, ch. 308, § 2. See 12-1-8 NMSA 1978, 


_ ANNOTATIONS. 


Obligations paid by special funds. — Revenues 
derived from the county's share of the gross receipts and 


‘gasoline taxes are within the special fund doctrine, since 


‘the legislature has expressly authorized the’ use of such 
funds for the issuance of revenue bonds, Bolton v. Board of 
Cnty. Comm'rs, 1994-NMCA-167; 119 N.M. 355, 890 P.2d 
808, cert. denied, 119 N.M. 311, 889 P,2d 1233 (1995), 


A. "bond" means any obligation of a county issued under Chapter 4, Article 62 NMSA 1978, 
whether designated as a bond, note, loan, warrant, debenture, lease-purchase agreement or other 
instrument evidencing an obligation of a county to make payments; . 

B. "gasoline tax revenue" means the revenue from that portion of the gasoline tax distributed 
to the county pursuant to Sections 7-1-6.9 and 7-1-6.26 NMSA 1978; 

C. "gasoline tax revenue bonds" means the bonds authorized by Subsection © of Section 4-62-1 


NMSA 1978; 


D. "gross receipts tax revenue" means the revenue attributable to the county gross receipts 
tax transferred to the county pursuant to Section 7-1-6.13 NMSA 1978 and any distribution made 


pursuant to Section 7-1-6.16 NMSA 1978; 


E. "gross receipts tax revenue bonds" means the bonds geen by Subsection B of Sec- 


tion 4-62-1 NMSA 1978; 


F, "PILT revenue" means revenue received by a county from the Adoial government as , pay- 


ments in lieu of taxes; 


G. "pledged revenue" means the revenue, net income or net revenue authorized to be pledged 
to the payment of particular revenue bonds as specifically provided in Section 4-62-1 NMSA 1978; 

H. "project revenues" means the net revenues of revenue-producing projects that may be 
pledged to project revenue bonds pursuant to Subsection E of Section 4-62-1 NMSA 1978; 

if ‘public project" means "public project" as defined in Subsection E of Section 6-21-3 NMSA 1978; 

J. “utility” means a water, wastewater, sewer, gas or electric utility or joint utility servicing the 


public; and 


K.. "utility revenue bonds" or "joint utility revenue bonds" means the bonds authorized by Sub- 


section D of Section 4-62-1 NMSA 1978. 


History: 1978 Comp., § 4-62-1.1, enacted by Laws 
2019, ch. 274, $5. 


) 


4-62-2. Use of proceeds of bond issue. 


Effective dates. — Laws 2019, ch. 274, SEL, made 
Laws 2019, oe 274, Ay effective July 1, 2019. 


It is unlawful to divert, use or expend any money received from the issuance of bonds for any 
purpose other than the purpose for which the bonds were issued. 


History: 1978 Comp., : 4-62-2, enacted by Laws 
1992, ch. 95, § 2. 

Repeals and bomotitpandal — Laws 1992, ch, 95, § 2 
pret former 4-62-2 NMSA.1978, as enacted by Laws 


4-62-3. Revenue bonds; terms. 


County revenue bonds: 


1983, ch. 158, § 2, relating to procedure for issuing bonds, 
and enacted a new section, effective May 20, 1992. 
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A. may have interest, appreciated principal value or any part thereof payable at intervals or at 
maturity as may be determined by the governing body; 

B. may be subject to prior redemption at the county's option at such time and upon a8 terms 
and conditions with or without the payment of a premium as may be determined by the governing 
body; 

C. may mature at any time not exceeding fifty years after the date of issuance, except county 
revenue bonds issued for reconstructing, resurfacing or repairing existing streets, which may ma- 
ture at any time not exceeding twenty years after the date of issuance; 

D. may be serial in form and maturity or may consist of one bond payable at. one time or in 
installments or may be in such other form as may be determined by the governing body; 

E. shall be sold for cash at, above or below par and at a price that results in a net effective 
interest rate that does not exceed the maximum permitted by the Public Securities Act [6-14-1 
through 6-14-3 NMSA 1978]; and 

F. may be sold at public or negotiated sale. 


History: 1978 Comp., § 4-62-3, enacted by Laws Subsection A, and substituted "determined by the govern- 


1992, ch. 95, § 3; 1995, ch. 141, § 9. ing body" for "provided by ordinance" following "be" at the 
The 1995 amendment, effective April 5, 1995, de- end of Subsection B. 


leted "in the ordinance" following "body" at the end of 


4-62-3.1. Exemption from taxation. 


The bonds authorized by Chapter 4, Article 62 NMSA 1978 and the income from the bonds or 
any mortgages or other instruments executed as security for the bonds shall be exempt from all 
taxation by the state or any political subdivision of the state. 


History: Laws 2001, ch. 126, § 2. art. IV, § 23, was effective June 15, 2001, 90 days after 
Effective dates. — Laws 2001, ch. 126 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


4-62-4, Ordinance authorizing revenue bonds; two-thirds majority 
required; resolution authorizing revenue bonds to be issued 
and sold to the New Mexico finance authority. 


A. At a regular or special meeting called for the purpose of issuing revenue bonds as autho- 

rized in Section 4-62-1 NMSA 1978, the governing body may adopt an ordinance that: 

(1) declares the necessity for issuing revenue bonds; 

(2) authorizes the issuance of revenue bonds by an enon vote of two-thirds of all the 
members of the governing body; and 

(3) designates the source of the pledged revenues. 

B. Ifa majority of a five-member governing body, but fewer than four members, votes in favor 
of adopting the ordinance authorizing the issuance of revenue bonds, the ordinance is adopted but 
shall not become effective until the question of issuing the revenue bonds is submitted to a vote 
of the qualified electors for their approval at a special or regular county election. If an election is 
necessary, the election shall be conducted in the manner provided in Section 4-49-8 NMSA 1978. 
Notice of the election shall be given as provided in Section 4-49-8 NMSA 1978. 

C. In addition and as alternative to adopting an ordinance as required by the provisions of Subsec- 
tions A and B of this section, at a regular or special meeting called for the purpose of issuing revenue 
bonds as authorized in Section 4-62-1 NMSA 1978, the governing body may authorize the issuance and 
sale, from time to time, of revenue bonds in amounts not to exceed one million dollars ($1,000,000) at 
any one time to the New Mexico finance authority by adoption of a resolution that: 

(1) declares the necessity for issuing and selling revenue bonds to the New Mexico finance 
authority; | 
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(2) authorizes the issuance and sale of revenue bonds to the New Mexico finance authority 
by an affirmative vote of a majority of all the members of the governing body; and 
(3) designates the source of the pledged revenues. 

At.the option of the governing body, revenue bonds in an amount in excess of one million dollars 
($1,000,000) may be authorized by an ordinance adopted in accordance with Subsections’A and B 
of this section and issued and sold to the New Mexico finance authority. 

D. No ordinance or resolution may be adopted under the provisions of this ‘section that uses as 
pledged revenues the county gross receipts tax for a purpose that would be inconsistent with the 
purpose for which that county gross receipts tax revenue was dedicated. Any revenue in excess of 


the amount necessary to meet all annual principal and interest payments and other requirements 
incident to repayment of the bonds may be transferred to any other fund of the county. 


History: 1978 Comp., § 4-62-4, enacted by Laws 
1992, ch. 95, § 4; 1995, ch. 141, § 10. 

The 1995 amendment, effective April 5, 1995, added 
the language beginning "resolution" in the section head- 
ing, substituted "fewer" for "less" in the first sentence in 
Subsection B, added Subsection C, redesignated former 
Subsection C as Subsection D, and inserted "or resolution" 
in the first sentence in Subsection D, 


ordinance for road fund purposes may have been inconsis- 
tent with that prior dedication, a later ordinance repealed 
that dedication and provided by amended dedication that 
the revenue was to be used to pay bond debt. By repeal, 
the county eliminated any potential or actual inconsistent 
use of the revenue that might violate the inconsistent-use 
prohibition of Subsection D of 4-62-4 NMSA 1978. Lemire 
v. Board of Comm'rs of Cnty. of Chaves, 2002-NMCA-026, 
131 N.M. 672, 41 P.3d 940, cert. denied, 131 N.M. 737, 42 


ANNOTATIONS 


Avoiding inconsistent use provision. — The use for 
bond debt payment. of revenue previously dedicated by 


P.3d 842. 


4-62-5. Revenue bonds not general county obligations; authentication. 


A. Revenue bonds or refunding revenue bonds issued. as authorized in Chapter 4, Article 62 
NMSA 1978 are: 
(1) not general obligations of the county; and 
_ (2), collectible only from the proper pledged revenues, and each bond shall state that it is 
payable solely from the proper pledged revenues and that the bondholders may not look to any 
other county fund for the payment of the interest and principal of the bonds. 

B.. The bonds shall be executed by the chairman ofthe governing body and treasurer or the 
clerk and may be authenticated by any public or private transfer agent or registrar, or its succes- 
sor, named or otherwise designated by the governing body. The bonds may be executed as provided 
under the Uniform Facsimile Signature of Public Officials Act [6-9-1 through 6-9-6 NMSA 1978], 
and the coupons, if any, shall bear the facsimile signature of the treasurer of the county. 


History: 1978 Comp., § 4-62-5, enacted by as 
1992, ch. 95, § 5. 


4-62-6. Revenue bonds; mandatory rates for non-utility revenue- 
producing projects; mandamus; impairment of payment. 


A. The governing body of any county issuing non-utility revenue bonds as authorized in Chap- 
ter 4, Article 62 NMSA 1978 shall establish rates for services rendered by or use of the applicable 
non-utility revenue-producing project to provide revenue sufficient to pay the following or, where 
applicable to a revenue-producing project, to enter into leases or other agreements sufficient to 
provide revenues that are sufficient to pay the following: 

(1) all reasonable expenses of operation; and 
(2) all principal of and interest on the revenue bonds as those amounts come due. 

B. In the event the governing body fails or refuses to establish rates for the applicable non- 
utility revenue-producing project, or to enter into a lease or other agreement where applicable to a 
non-utility revenue-producing project, any bondholder may apply to the district court for a manda- 
tory order requiring the governing body to establish rates or to enter into such applicable leases or 
agreements that will provide revenues adequate to meet the requirements of this section. 
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C.. Any law that authorized the pledge of any or all. of the pledged revenues to the payment of any 
revenue bonds issued pursuant to Chapter 4, Article 62 NMSA 1978 or thatvaffects the pledged revenues, 
or any law supplemental thereto or otherwise appertaining thereto, shall not be repealed or amended or 
otherwise modified in such a manner as to impair any outstanding revenue bonds, unless such outstand- 
ing revenue bonds have been discharged in full or provision has been fully made therefor. 


History: 1978 Comp.,'§ 4-62-6, enacted by Laws 
1992, ch. 95, § 6. 


4-62-7. Revenue bonds; refunding authorization. 


A. Any county having issued revenue bonds as authorized in Sections 4- 62- 1 through 4-62-6 
NMSA 1978 or pursuant to any other laws enabling the governing body of any county having is- 
sued revenue bonds payable only out of the pledged revenue may issue refunding revenue bonds 
for the purpose of refinancing, paying and discharging all or any part of the outstanding bonds of 
any outstanding issues: 

(1) for the acceleration, deceleration or other modification of the payment of such oblige 
tions, including without limitation any capitalization of any interest thereon in arrears or about,to 
become due for any period not exceeding one year from the date of the refunding bonds; 

(2) for the purpose of reducing interest costs or effecting other economies; 

(3) for the purpose of modifying or eliminating restrictive contractual limitations pertain- 
ing to the issuance of additional bonds, otherwise concerning the outstanding bonds or to any 
facilities relating thereto; or 

(4): for any combination of such purposes. 

B. The county may pledge irrevocably for the payment of interest and rea on refunding 
bonds the appropriate pledged revenues that may be pledged to an original issue of bonds as pro- 
vided in Section 4-62-1 NMSA 1978. This section permits the pledge of revenues from one source 
to the payment of bonds that refund bonds payable from a different source of revenue. 

C. Bonds for refunding and bonds for any purpose permitted by Section 4-62-1 NMSA 1978 
may be issued bee ey et or issued in combination in one or more series. 


History: 1978 Comp., § 4-62-7, enacted Pee of the second sentence and made a minor capitalization 
1992, ch. 95, § 7; 1998, ch. 10, § 1. change. 546 

The 1998 amendment, effective February 19, 1998, ' 
in Subsection B, deleted "Nothing in" from the beginning 


4-62-8. Refunding bonds; escrow; detail. 


A. Refunding bonds issued pursuant to Chapter 4, Article 62 NMSA 1978 shall be authorized 
by ordinance or by resolution if the refunding bonds are to be issued and sold to the New Mexico 
finance authority pursuant to Subsection C of Section 4-62-4 NMSA 1978, Any bonds that are re- 
funded under the provisions of this section shall be paid at maturity or on any permitted prior re- 
demption date in the amounts, at the time and places and, if called prior to maturity, in accordance 
with any applicable notice provisions, all as provided in the proceedings authorizing the issuance 
of the refunded bonds or otherwise appertaining thereto, except for any bond that is voluntarily 
surrendered for exchange or payment by the holder or owner. __., 

B. Provisions shall be made for paying the bonds refunded at the time provided in Subsection A 
of this section. The principal amount of the refunding bonds may exceed the principal amount, of the 
refunded bonds and may also be less than or the same as the principal amount of the bonds being 
refunded so long as provision is duly and sufficiently made for the payment of the refunded bonds. 

C. The proceeds of refunding bonds, including any accrued interest and premium appertaining 
to the sale of refunding bonds, shall either be immediately applied to the retirement of the bonds 
being refunded or be placed in escrow in a.commercial bank or trust company that possesses and 
is exercising trust powers and that is a member of the federal deposit insurance corporation to be 
applied to the payment of the principal of, interest on and any prior redemption premium due in 
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connection with the bonds being refunded; provided that such refunding bond proceeds, including 
any accrued interest and any premium appertaining to a sale of refunding bonds, may be applied 
to the establishment and maintenance of a reserve fund and to the payment of expenses incidental 
to the refunding and the issuance of the refunding bonds, the interest thereon and the principal 
thereof or both interest and principal as the county may determine. Nothing in this section re- 
quires the establishment of an escrow if the refunded bonds become due and payable within one 
year from the date of the refunding bonds and if the amounts necessary to retire the refunded 
bonds within that time are deposited with the paying agent for the refunded bonds. Any escrow 
shall not be limited to proceeds of refunding bonds but may include the other money available 
for its purpose. Any proceeds in escrow pending such use may be invested or reinvested in bills, 

certificates of indebtedness, notes or bonds that are direct obligations of, or the principal and inter- 
est of which obligations are unconditionally guaranteed by, the United States or in certificates of 
deposit of banks that are members of the federal deposit insurance corporation, the par value of 
which certificates of deposit is collateralized by a pledge of obligations of, or the, payment. of which 
is unconditionally guaranteed by, the United States, the par value of which obligations is at least 
seventy-five percent of the par value of the certificates of deposit. Such proceeds and investments 
in escrow together with any interest or other income to be derived from any such investment shall 
be in an amount at all times sufficient as to principal, interest, any prior redemption premium 
due and any charges of the escrow agent payable therefrom to pay the bonds being refunded as 
they become due at their respective maturities or due at any designated prior redemption date in 
connection with which the county shall exercise a prior redemption option. Any purchaser of any 
refunding bond issued under Chapter 4, Article 62 NMSA 1978 is in no manner responsible for the 
application of the proceeds thereof by the county or of its officers, agents or employees. 

D. Refunding bonds may bear such additional terms and provisions as may be determined by 
the county subject to the limitations in this section and Section 4-62-9 NMSA 1978 and, to the 
extent applicable, Sections 4-62-1 through 4-62-6 NMSA 1978 relating to original bond issues, and 
the refunding bonds are not subject to the provisions of any other statute except as may be incor- 
porated by reference in Chapter 4, Article 62 NMSA 1978. 

E. The county shall receive from the department of finance and administration written ap- 
proval of any non-utility gross receipts tax refunding revenue bonds, gasoline tax refunding rev- 
enue bonds, fire protection refunding revenue bonds, environmental refunding revenue bonds or 
non-utility project refunding revenue bonds issued pursuant to the provisions of Sections 4-62-7 
through 4-62-10 NMSA 1978. 


History: 1978 Comp., § 4-62-8, enacted by Laws and sold to the New Mexico finance authority pursuant to 
1992, ch. 95, § 8; 1995, ch. 141, § 11. Subsection C of Section 4-62-4 NMSA 1978" at the end of 
The 1995 amendment, effective April 5, 1995, inserted the first sentence in Subsection A. 


"or by resolution if the refunding bonds are to be issued 


4-62-9. Refunding revenue bonds; terms. 


County refunding revenue bonds: 

A, may have interest, appreciated principal value or any part thereof payable at intervals or at 
maturity as may be determined by the governing body; 

B. may be subject to prior redemption at the county's option at such time and upon such terms 
and conditions with or without the payment of a premium as may be determined by the governing 
body; 

C. may be serial in form and maturity or may consist of a single bond payable in one or more 
installments or may be in such other form as may be determined by the governing body; and 

D. shall be exchanged for the bonds and any matured unpaid interest being refunded at not 
less than par or sold at public or negotiated sale at, above or below par and at a price that results 
in a net effective interest rate that does not exceed the maximum permitted by the Public Securi- 
ties Act [6-14-1 through 6-14-3 NMSA 1978]. 
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History: 1978 Comp., § 4-62-9, enacted by Laws Subsection A; and substituted "determined by the govern- 
1992, ch. 95, § 9; 1995, ch. 141, § 12. ing body" for "provided by ordinance" in Subsection B. 
The 1995 amendment, eiective April 5, 1995, de- 


leted “in the ordinance" following "body" at the end of .% 


4-62-10. Refunding revenue bonds; ordinance; resolution. 


A. At any regular or special meeting called for the purpose of issuing refunding revenue bonds, 
the governing body by a majority vote of all the members of the governing body may adopt an or- 
dinance authorizing the issuance of the refunding revenue bonds. 

B. At any regular or special meeting called for the purpose of issuing and selling refunding 
revenue bonds to the New Mexico finance authority, the governing body by an affirmative vote of 
a majority of all the members of the governing body may adopt a resolution authorizing issuance 
and sale of the refunding revenue bonds to the New Mexico finance authority pursuant to Subsec- 
tion C of Section 4-62-4 NMSA 1978. 


History: 1978 Comp., § 4-62-10, enacted by Laws The 1995 amendment, effective April 5, 1995, desig- 
1992, ch. 95, § 10; 1995, ch. 141,813. nated the existing piptsetice? as Subsection A and eee 
Subsection B. 
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‘CHAPTER 5 


Municipalities and Counties 


Art. 
_ 1. Ambulance Service: 5-1-1. 
2. Television Translator Stations, 5-2-1 to 5-2-2 
3. Auditoriums, 5-3-1 to 5-3:15. «| 
4. Playgrounds and Recreational Equipment, 5-4+1 & 5-4-16 
5. Joint City-County Building, 5-5-1 to 5-5-27 
6. Dances, Repealed 
7. Fire District Bonds, 5-7-1 nw 5-7-7 
8. Land Development Fees and Rights, 5-8-1 to 5-8-43 
9, Enterprise Zones, 5-9-1 to 5-9-15 .. » 
10. Local Economic Development, 5-10-1 to 5- 10- 17 
11. Public Improvement District, 5-11-1 to 5-11-27 
12. Radio Towers, 5-12-1 
13. Convention Center Financing, 5-13-1 to 5-13-15 
13A. Sports and Recreation Facility Financing Act, 5-13A-1 to 5- 18A-14 
14, Civic and Convention Center Funding, 5-14-1 to 5-14-15 
15. Tax Increment for Development, 5-15-1 to 5-15-29 
15A. Mesa del Sol Projects, 5-15A-1 to 5-15A-3 
15B. Taos Ski Valley Projects, 5-15B-1 to 5-15B-4 
16. Regional Spaceport District, 5-16-1 to 5-16-13 
17. Infrastructure Development Zone Act, 5-17-1 to 5-17-36 
18. Renewable Energy Financing District Act, 5-18-1 to 5-18-13 
19. Franchise and Other Agreements, 5-19-1 
20. Regional Air Center Special Economic District, 5-20-1 to 5-20-10 


ARTICLE 1 


Ambulance Service 


Sec. j 
5-1-1. Political subdivisions; ambulance service. 


5-1-1. Political subdivisions; ambulance service. 


A municipality or county may: 

A. provide ambulance service to transport sick or injured persons to a place of treatment in the 
absence of an established ambulance service only as authorized by the state corporation commis- 
sion [public regulation commission]; 

B. contract with other political subdivisions or with private ambulance services 8 for the opera- 
tion of its ambulance service; 

C. lease ambulances and other equipment necessary to the operation of its ambulance service; 

D. in the course of its operation of an ambulance service, proceed to the scene of a disaster be- 
yond its subdivision boundaries when requested, providing no local established ambulance service 
is available or if one exists, such local ambulance service deems their capacity inadequate or insuf- 
ficient for emergency transportation of the disaster victims; 

E. transport sick or injured persons from the subdivision boundaries to any place of treatment; 
and 

F. no personal action shall be maintained in any court of this state against any member or of- 
ficer of a political subdivision for any tort or act done, or attempted to be done, when done by the 
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authority of the political subdivision or in execution) of its orders under this section. In all such 
cases, political subdivisions shall be responsible. Any member or officer of the political subdivision 
may plead the provisions of this section in bar of such action whether it is now pending or hereaf- 
ter commenced. 


History: 1953 Comp., § 12-15-1, enacted by Laws "Operation". — "Operation" should not be extended 
1967, ch. 167, § 1; recompiled as 1953 Comp., § 12-27-1, to include funding decisions by a county or the allo- 
by Laws 1972, ch. 51, § 9; Laws 1974, ch. 82, § 7. cation or nonallocation of funds. Gallegos v. Trujillo, 

Bracketed material. — The bracketed material was 1992-NMCA-090, 114 N.M..435, 839 P.2d 645, cert. denied, 
inserted by the compiler and is not part of the law. 114.'N.M. 314, 838 P.2d 468. 

Laws 1998, ch. 108, § 80 provided that references to the No waiver of governmental immunity. — The lan- 
state corporation commission be construed as references guage of Subsection.F of this section constitutes a bar 
to the public regulation commission. to personal actions against public employees; it does not 

Cross references. — For the Ambulance Standards provide an independent statutory waiver of governmental 
Act, see 65-6-1 NMSA 1978 et seq. immunity. Gallegos v. Trujillo, 1992-NMCA-090, 114 N.M. 

For definition of duty, rights and laws affecting emer- 435, 839 P.2d 645, cert. denied, 114 N.M. 314, 838 P.2d.468, 
gency vehicles, see 66-1-4 to 66-1-4.20, 66-7-6, 66-7-332 Am, Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
NMSA 1978. ity for personal injury or property damage from operation 

_ For duty of other drivers upon approach of emergency of ambulance, 84 A‘L.R.2d 121. 
vehicle, see 66-7-332 NMSA 1978. 5 
ANNOTATIONS 


No duty to provide service. — This section does not 
impose a mandatory duty on the county to provide an am- 
bulance service. Gallegos v. Trujillo, 1992-NMCA-090, 114 
N.M. 435, 839 P.2d 645, cert. denied, 114 N.M. 314, 838 


P.2d 468. 
ARTICLE 2 
Television Translator Stations 
Sec. Sec, 
5-2-1. Television translator stations; construction by; . 5-2-2. Appropriation probibiied. 


political subdivisions. 


5-2-1. Television translator stations; construction by political 
subdivisions. 


Any county or municipality in the state is authorized to appropriate annually from its general 
fund a reasonable sum for the acquisition, construction, improvement or maintenance of transla- 
tor stations for the purpose of receiving and transmitting television broadcasting signals. 


History: 1953 Comp., § 11-6-41, enacted by Laws 
1975, ch. 311, § 1. 


5-2-2. Appropriation prohibited. 


No county or municipality shall appropriate from its general fund to acquire, improve or main- 
tain any translator station originally or hereafter constructed or presently or hereafter licensed 
and maintained by a commercial television station. 


History: 1953 Comp.,, § 11-6- 42, enacted by Laws 
1975, ch. 311, § 2. 
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ARTICLE 3 


e e 
Auditoriums 
Sec. Sec. 
5-3-1. Definitions. . 5-3-9. Cities of five thousand or more; authority; joint ac- 
5-3-2, Authority of municipality to acquire auditorium; tion with county; bond issue; election; form 


necessity of elections waived; bonds. not 
general obligations. 

5-3-3. Auditorium revenue bonds; mortgage or lien to 

secure payment, 

4, Terms and conditions of bonds; sale. 

5. Issuance of bonds; execution. 

-6. Lease of auditorium by municipality. 

7. Ratification of issuance and sale of bonds by 
electorate. 
8. Public:Works Act not affoctods. 


5-3-1. Definitions. 


of bonds; installment payments; tax levy; 
estimate of cost. 
3-10, Use of auditorium. 
3-11. Counties authorized to issue bonds and erect 
public auditoriums. 
5-3-12. Application of courthouse building laws. 
5-3-13. Federal aid and other donations authorized. 
5-38-14. Contracting power. 
§-3-15. Supervision and control of auditorium. 


The following terms wherever used or referred to in this act [5-3-1 through 5-3-8 NMSA 1978] 
shall have the following meanings unless a different meaning clearly appears from the context. 

A. The term "municipality" shall mean any incorporated county, city, town or village in the 
state of New Mexico, having a population of at least five thousand. 

B, The term "auditorium" shall mean a public auditorium or building of a similar nature used 


for general civic purposes, 


C. The term "bonds" shall mean bonds, notes, temporary bonds, interim certificates, negotiable 
instruments or any other evidences of indebtedness of any nature whatsoever. 


History: Laws 1935, ch. 51, art. 1, § 1; 1941 Comp., 
§ 6-301; 1953 Comp,, § 6-3-1. 


ANNOTATIONS 


Maintenance of auditorium, community recreational 
center, building, or the like, by municipal corporation as 
governmental or proprietary function for purposes of tort 
liability, 47 A.L.R.2d 544. 

20 C.J.S. Counties §§ 145 to 149; 63 C.J.S. Municipal 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur, 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 548. 

Exemption from taxation of municipally owned or ‘op- 
erated stadium, auditorium, and similar property, 16 
A.L.R.2d 1376. 


Corporations §§ 950 to 972, 


5-3-2. [Authority of municipality to acquire auditorium; necessity of 
elections waived; bonds not general obligations. | 


That any municipality shall have power to purchase, improve, erect. and maintain public audi- 
toriums, or to authorize the improvement or erection of same by agreement with the officers of the 
county in which the municipality i is located, and shall have power to issue and sell bonds for the 
purposes herein mentioned. Bonds issued hereunder may be sold by such municipality for cash 
at one time or from time to time at public or private sale at not less than par. That notwithstand- 
ing the provisions of any general, special or local law it shall not be necessary for any governing 
body of such municipality to submit to the people of such municipality in which said auditorium 
is proposed to be erected the question as to whether such auditorium shall be erected, nor shall it 
be necessary to submit to the people of such municipality in which said auditorium is to be erected 
the issuance of any bonds authorized hereunder to pay for or finance the erection of any such au- 
ditorium. Provided, however, that any bonds issued hereunder shall not constitute general obliga- 
tions of any such municipality, but the payment thereof shall be secured only by a lien against the 
auditorium and real estate upon which the same is erected and a pledge of the net revenues of said 
auditorium as hereinafter provided; and provided further that any bonds issued hereunder shall 
be payable solely and only out of the income derived from the operation of such auditorium and by 
the property upon which the lien aforesaid is provided. 
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History: Laws 1935, ch. 51, art. 1, § 2; 1941 Comp., 
§ 6-302; 1953 Comp., § 6-3-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. » 


ANNOTATIONS 


Section contemplates special fund arising solely 
from sources separate and apart from general taxation 
and that the site upon which the auditorium would rest 
should not be acquired by purchase or otherwise with 
funds arising in whole or in part from general taxation, 
Wiggs v. City of Albuquerque, 1952-NMSC-013, 56 N.M. 
214, 242 P.2d 865. 

Statutory lien to be read into bonds. — In view of 
provision that bonds issued for municipal auditoriums not 
be general obligation bonds, but that payment be secured 
only by lien against the auditorium premises, as well as a 
pledge of the net revenues to arise from operating the au- 
ditorium, the statutory lien thus created is to be read into 
the bonds. Wiggs v. City of Albuquerque, 1952-NMSC-013, 
56 N.M. 214, 242 P.2d 865. 

Suit to enjoin plan held timely. — Since this sec- 


a lien upon the site and the property built and pledges 
net revenues to arise from its operation to secure the 
bond issues, a suit to enjoin city from enacting an ordi- 
nance in pursuance of a plan held not premature. Wiggs 
v. City of Albuquerque, 1952-NMSC-013, 56 N.M. 214, - 
242 P.2d 865. 

Effect on municipalities under 5,000 popula- 
tion. — Considering the fifth subsection of 14-21-3, 1953 
Comp., (repealed) in the light of this subsection, and in 
view of the decision in Varney v. City of Albuquerque, 
1936-NMSC-010, 40 N.M. 90, 55 P.-2d 40,°106 A.L.R. 222 
(1936), no municipality of less than’ 5,000 could issue 
bonds and construct a municipal He Ba ietsentet 1939- 40 Op. 
Att'y Gen. 39-3027. 

Am. Jur. 2d, A.L.R. and C.J.S. nner Kemeenl — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 501, 546 et seq.; 64 Am. Jur. 2d Pub- 
lic Securities and Obligations § 105. 

Auditorium or stadium as public purpose for which pub- 
lic funds may be expended or taxing power exercised, 173 
A.L.R. 415. 

20 C.J.S. Counties §§ 143, 144, 218 to 226; 64 C.J.S. Mu- 
nicipal Corporations § 1708, 1709. 


tion itself declares that bonds issued shall be secured by 


5-3-3. [Auditorium revenue bonds; mortgage or lien to secure payment.| 


Whenever it shall be declared necessary by the governing body, by ordinance duly adopted, as 
hereinafter provided, municipalities are hereby authorized to make and issue revenue bonds, pay- 
able solely out of the net income to be derived from the operation of an auditorium, and to pledge 
irrevocably, such income to the payment thereof, and to execute a mortgage or other lien upon the 
auditorium premises to secure the payment of said bonds. 


History: Laws 1935, ch. 51, art. 1, § 3; 1941 Comp., 
§ 6-308; 1953 Comp., § 6-3-3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


funds arising in whole or in part from general taxation. 
Wiggs v. City of Albuquerque, 1952-NMSC- 018, 56 N.M. 
214, 242 P.2d 865. 

"Debt" within constitutional prohibition created. 
— The mortgage lien on municipal auditoriums declared 


by this section creates a "debt" within the prohibition 
found in N.M. Const., art. IX, § 12, except as the creation 
of same may have received an approving vote by referen- 
dum. Wiggs v. City of Albuquerque, 1952-NMSC-018, ‘56 
N.M. 214, 242 P.2d 865. 


Section contemplates special fund arising solely 
from sources separate and apart from general taxation 
and that the site upon which the auditorium would rest 
should not be acquired by purchase or otherwise with 


5-3-4. [Terms and conditions of bonds; sale. ] 


Revenue bonds issued under the provisions of this act [5-3-1 Pireuke 5- 3- 8 NMSA 1978] shall 
bear interest at not to exceed four and one-half (4 42) per cent’ per annum, payable annually or 
semiannually, shall be payable at the option of such municipality at’ the end of ten years from date 
thereof; and due by their terms in not more than twenty years from date thereof; as determined by 
the municipality; shall be serial in form and maturity and numbered from one upward, consecu- 
tively, and shall be sold for cash, at not less than par, and at either public or private sale. 


ANNOTATIONS = == | 


Am, Jur. 2d, A.L.R. and CJ.S. references. — 20 
‘C.J.S, Counties 88 222 to 225; 64A C.J.S. Municipal Cor- 
2% § 1684.. 


History: Laws 1935, ch. 51, art. 1, § 4; 1941 Comp., 
§ 6-304; 1953 Comp., § 6-3-4. . 

Bracketed material. — The bracketed material was, 
inserted by the compiler and is not part of the law. 


5-3-5. [Issuance of bonds; execution.] 


Governing bodies of municipalities issuing bonds under the provisions of this act [5-3-1 through 
5-3-8 NMSA 1978], may authorize the issuance thereof by ordinance adopted by the affirmative 
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vote of two-thirds:of all the members of said governing bodies, at either regular or special meeting 
called for that purpose, wherein the necessity thereof shall be declared and, when issued, shall be 
signed by the mayor or other executive head and attested by the clerk of said governing body, with 
the seal of said municipality affixed thereto. | 


History: Laws 1935, ch. 51, art. 1, § 5; 1941 Comp., ANNOTATIONS 
§ 6-305; 1953 Comp., § 6-3-5. 


Bracketed material. — The bracketed material ‘was Am. Jur. 2d, A.L.R. and C.J.S. references, — 64A 
inserted by the compiler and is not part of the law. _ _C4J,S, Municipal Corporations § 1699. 


5-3-6. [Lease of auditorium by municipality] 


That any municipality shall have power to lease-any auditorium from the United States of 
America, the president of the United States of America, the federal emergency administration, 
the public works administration or such other federal or state agency or agencies as heretofore or 
may hereafter be designated or created by the United States or the state of New Mexico, and to 
make contract or contracts of lease with such agencies for the use, occupation and maintenance 
of such auditorium at such rental and sig such terms and conditions as shall be agreed upon by 
the parties. 


History: Laws 1935, ch. 51, art. 1, § 6; 1941 Comp., application where the lending of credit is under legislative 

§ 6-306; 1953 Comp., § 6-3-6. sanction by one subordinate governmental agency to an- 

Bracketed material, — The eackated material was other governmental agency. Wiggs v. City of Albuquerque, 
Sgt by the compiler and is not part of the law. 1952-NMSC-0138, 56 N.M. 214, 242 P.2d 865. 

: Am. Jur. 2d;'A.L.R. and C.J.S. references. — 20 

ANNOTATIONS C.J.S. Counties-§148; 63 C.J.S, Municipal Corporations 


Constitutionality of lending to other governmen- § 1041. 


tal agency. — New Mexico Const., art. IX, § 14, has no 


5-3-7, [Ratification of issuance and sale of bonds by electorate. | 


That where any of the federal or state agencies specified in Paragraph 3 of this act purchase 
bonds from ‘any municipality as defined herein, for, the purpose of enabling such municipality 
to purchase, improve, erect and maintain public auditoriums, whether the said bonds be issued 
hereunder or under the provisions of any other act, and such federal or state agency .requires that 
the issuance and sale.of such bonds shall be thereafter submitted to the people for ratification and 
approval, the municipality shall have and it hereby.is:given the power to pledge to such federal 
or state agency the good faith of the municipality that said municipality will submit to the vote of 
the people therein at the time and in the manner required: by the constitution of New Mexico the 
ratification and approval of the issuance and sale of such bonds by such municipality. 


History: Laws 1935, ch. 51, art. 1, § 7; 1941 Comp., might become a purchaser of any bond, under proposed 


§ 6-307; 1953 Comp., § 6-3-7. bond issue could not complain that statute authorizing is- 

Bracketed material, — The bracketed material was suance and sale of revenue bonds to raise funds for build- 

inserted by the compiler and is not part of the law. ing a municipal auditorium was discriminatory. Wiggs v. 

Compiler's notes. — "Paragraph 3 of this act" evi- City of Albuquerque, 1952-NMSC-013, 56 N.M. 214, 242 
dently refers to Section 6 of the act, compiled as 5-3-6 P.2d 865, 

NMSA 1978, ; Am. Jur, 2d, A.L.R. and C.J.S, references. — 20 

O.J.8, Counties 8 221; 64A C.J.S. Municipal Corporations 

ANNOTATIONS § 1664 et seq. 


. Intention to purchase bonds necessary to charge 
Bineinasine: —A Perron who did not suggest that he 


5-3- 8. [Public Works Act not affected. | 


Nothing herein contained shall be construed to affaet in any way any of the ‘provisions of 
Chapter 6 of the Laws of 1934. . 
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History: Laws 1935, ch. 51, art. 1, § 8; 1941 Comp., enacted to implement the National Industrial Recovery 
§ 6-308; 1953 Comp., § 6-3-8. Act which was declared unconstitutional in A.L.A. Schech- 

Bracketed material. — The bracketed material was ter Poultry Corp. v. United States, 295 U.S. 495, 55 S. Ct. 
inserted by the compiler and is not part of the law. 837, 79 L. Ed: 1570, 97 A.L.R. 947 (1935). 


Compiler's notes, — Laws 1934, ch. 6, referred to in 
this section, is not compiled in NMSA 1978 since it was 


5-3-9. Cities of five thousand or more; authority; joint action with 
county; bond issue; election; form of bonds; installment 
payments; tax levy; estimate of cost. 


A. Any incorporated city, town or village having a population of at least five thousand shall 
have power to purchase, improve or erect public auditoriums or buildings of a similar nature for 
general civic purposes, or to authorize the improvement or erection of public auditoriums or build- 
ings of a similar nature by agreement with the officers of the county in which the municipality is 
located, and shall have power to issue and sell bonds for the purposes herein mentioned. Provided, 
that the total indebtedness of any such city, town or village shall not exceed the percentage now 
provided by law of the value of the taxable property therein as shown by the last preceding assess- 
ment for state or county taxes. If a majority of all the legal votes cast at a legal election shall be in 
favor of the issuance of the bonds, it shall be the duty of the authorities of the city, town or es 
to have the bonds issued as soon as practicable. 

B. Any bonds, lawfully issued, may be issued in serial form or in form of term bonds, and con- 
sistent with convenient denominations, the principal of the serial bonds shall be payable serially 
either in substantial equal annual installments, or in such annual installments as to require a 
substantially equal levy for principal and interest each year until all the bonds of the issue have 
been paid in full. Provided, that the first installment shall be payable in not more than five years 
and the final installment shall be payable in not more than thirty years after the date of the bonds. 
The bonds shall bear interest at the rate of not to exceed six percent a year, payable either annu- 
ally or semiannually. The interest payments may be evidenced by coupons in the usual form, pay- 
able upon presentation in such place as may be provided in the bonds. 

C. After the bonds are duly issued: and ‘sold, a special tax shall be levied upon all property 
within the city, town or village each year until the bonds and interest shall be paid in full. The spe- 
cial tax shall be levied and collected in the same manner as other taxes are levied and collected, 
sufficient to pay interest thereon and that portion of principal or sinking fund which may be neces- 
sary for the payment due upon the bonds during the succeeding year as provided in this section. 

D. No election shall be called to vote upon any bond issue until the city, town or village engi- 
neer or-some other competent engineer shall have filed, under oath, with the clerk or other proper 
officer of the city, town or village, a carefully prepared estimate of the approximate cost of the pro- 
posed improvement to be made, and no bonds shall be issued in excess of the estimate. It shall be 
the duty of the proper authorities of the city, town or village to provide by ordinance for the levy, 
collection and payment of a sufficient amount of money each year to meet the interest, sinking 
fund and principal requirements of the bonds and the ordinance shall not be repealed until the 
bonds and interest are paid in full. 


History: Laws 1927, ch. 29, § 1; C.S. 1929, § 90-2101; for construction of public or needful buildings on majority 


1941 Comp., § 6-309; 1953 Comp., § 6-3-9; Laws 1959, vote, Varney v. City of Albuquerque, 1936-NMSC-010, 40 
ch, 196, § 1. N.M. 90, 55 P.2d 40, 


Purpose of section. — This section was enacted for 


ANNOTATIONS the primary purpose of dealing with a particular subject, 
Constitutionality. — This section, which prior to the civic auditoriums for cities, and superseded a general 
1959 amendment authorized cities to issue bonds for con- statute referring to public buildings, or needful buildings. 
struction of public auditorium on two-thirds vote of legal Varney v. City of Albuquerque, 1936- NMSC- 010, 40 N.M. 
voters, did not run counter to provision of N.M. Const., art. 90, 55 P.2d 40). 
IX, § 12, that no city, town or village shall contract any Effect on municipalities under 5000 population. 
debt unless approved by majority vote of qualified elec- — Considering the fifth subsection of 14-21-3, 1953 Comp. 
tors, and precluded issuance of such bonds under 14-21-4, (repealed), in the light of this section, and in view of the 
1953 Comp. (now repealed) authorizing issuance of bonds decision in Varney v. City of Albuquerque, 40 N.M. 90, 55 
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P.2d 40, 106 A.L.R. 222 (1936), no municipality of less Am, Jur. 2d, A.L.R. and C.J.S. references. — 64A 
than 5,000 could issue bonds and construct a municipal C.J.S. Municipal Corporations § 1621 et seq. 
auditorium. 1939-40 Op. Att'y Gen, 39-3037. : ' 


5-3-10. [Use of Euticominel 


Such public auditorium or building shall be used only for public purResbe and shall not be leased, 
occupied or used for commercial purposes. ' 


History: Laws 1927, ch. 29, § 2; C.S. 1929, § 90- 2102; _ Bracketed material. — The bracketed material was 
1941 Comp., § 6-310; 1953 Comp., § 6-3-10, inserted by the compiler and is not part of the law. ) 


5- 3- 11. Counties duthottzed to issue bonds and erect public 
~ auditoriums. 


The board of county commissioners of the several counties inthis state having a population of 
twenty-five thousand are hereby authorized and empowered to issue the bonds of such counties 
for the purpose of acquiring suitable sites for public auditoriums within their counties, and for the 
building of such auditoriums. Such public auditoriums are declared to be necessary public buildings. 


History: 1941 Comp., § 6-311, enacted by Laws 25,000 are authorized to issue county auditorium bonds, 
1941, ch. 101, § 1; 1953 Comp.,, § 6-3-11; Laws 1955, ch. 1953-54 Op. Att'y Gen. No. 58-5782. 
254, § 1. Am, Jur, 2d, A.L.R. and C.J.S. references. — Au- 


ditorium or stadium as public purpose for which public 
funds may be expended or taxing power exercised, 173 
A.L.R. 415. 

20 C.J.S. Counties § 218. 


ANNOTATIONS 


Generally. — This section unequivocally and clearly 
states that only counties having a population in excess of ‘ 


§-3-12. [Application of courthouse building laws.] . 


The proceedings for calling, holding and canvassing the results of: an election S determine 
whether such bonds are to be issued, the manner of issuance and the'terms and provisions of 
such bonds, the sale thereof, the levy of taxes for the payment thereof, and the manner and time 
of payment thereof shall all‘be the same as is now or may hereafter be provided by law with 
respect to bonds issued for the purpose of building courthouses, and, in general, all of the provi- 
sions of law with respect to county courthouse bonds shall, so 0 far ¢ as applicable, apply to the bonds 
herein authorized. 


History: 1941 Comp., § 6-312, enacted by Laws ANNOTATIONS 


1941, ch. 101, § 2; 1953 Comp., § 6-3-12. 
Bracketed material. — The bracketed material was Am, Jur. 2d, A\L.R. and: CJS, references. — 20 
C.J.S. Counties § 221. 


inserted by the compiler and is not part of the law. 


5-3-1383. [Federal aid and other donations authorized. | 


~The respective boards of county commissioners of such counties are authorized and empowered 
to seek and obtain, if possible, from the United States government, or any department or agency 
thereof, financial aid and assistance to carry into effect the purposes hereof. Such boards of county 
commissioners are also authorized and empowered in their discretion to accept gifts and dona- 
tions of any kind or character from any source whatsoever, including, but not limited to; a site for 
any such auditorium. | i 


History: 1941 Comp., § 6-318, enacted by Laws Bracketed material. — The bracketed material was 
1941, ch. 101, § 8; 1953 Comp.,, § 6-3-13. inserted by the compiler and is not part of the law. 
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5-3-14 MUNICIPALITIES AND COUNTIES 5-4-1 


§-3-14. [Contracting power.] 


The boards of county commissioners of the several counties are ABP authorized and empow- 
ered to enter into any and all contracts and to do and perform any and all things necessary and 
proper to carry into effect the provisions hereof. ; 


History: 1941 Comp., § 6-314, enacted by Laws Bracketed material. — The bracketed material was 
1941, ch, 101, § 4; 1953 Comp., § 6-3-14. inserted by the compiler and is not part of the law, 


5-38-15. [Supervision and control of auditorium. | 


Any auditorium constructed pursuant hereto shall be under the supervision and control of the 
board of county commissioners, of the county wherein it is located, and shall be maintained and 
used for such purposes as the boards of county commissioners may from time to time determine. 


History: 1941 Comp., § 6-315, enacted by Laws center, building or the like by municipal corporation as 
1941, ch. 101, § 5; 1953 Comp., § 6-3-15. governmental or proprietary function for purposes of tort 
Bracketed Material: — The bracketed material ‘was liability, 47 A.L.R.2d 544. 
inserted by the compiler and is not part of the law. 20 C.J.S, Counties § 147. 
ANNOTATIONS . | 


Am. Jur. 2d, A.L.R, and C.J.S. references. — Audito- 
rium: maintenance of auditorium, community recreational 


ARTICLE 4 


Playgrounds and Recreational Equipment 


Sec. Sec. 

5-4-1. Governmental unit subject to act. 5-4-9. Payment of expenses incurred in equipping, operat- 

5-4-2. Dedication of lands and buildings as playgrounds ing and maintaining recreational facilities, 
and recreation centers. 5-4-10, Revenue bonds, 

5-4-3. Establishing system .of supervised recreation; 5-4-11. Revenue bonds; refunding authorization; escrow; 


4 
powers of managing boards. detail, 
5-4-4. Petition for establishment of a supervised recre- 5-4-12. Terms of bonds. 
ational system; election. §-4-13, Ordinance or resolution issuing bonds; validation. 
5-4-5, Establishment of joint recreational systems. 5-4-14, Retirement of bonds only from cigarette tax pro- 


5-4-6. Acceptance of grants and donations by Super aaary ceeds; tax levy irrevocable. 

boards; limitation. - §+4-15. Proceeds not to be divested [diverted]; exclusions 
5-4-7, Disposition of funds received by gift or bequest. of this act. 
5-4-8. Power to issue bonds. 5-4-16. School districts; community recreational HS | 


5-4-1. [Governmental unit subject to act.] 


This act [5-4-1 through 5-4-9 NMSA 1978] shall apply to all municipalities, counties and school 
districts of the state of New Mexico. 


History: 1941 Comp., § 71-1001, enacted by Laws of outdoor playground equipment at municipally owned 
1945, ch. 67, § 1; 1953 Comp., § 6-4-1. park or recreation area, 73 A.L.R.4th 496, © 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Tiapne 
ity of local government entity for injury resulting from use 
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5-4-2 PLAYGROUNDS AND RECREATIONAL EQUIPMENT 5-4-3 


5-4-2. Dedication of lands and buildings as playgrounds and 
recreation centers. 


The governing body of such municipality or county may dedicate and set apart for use as play- 
grounds, recreation centers, zoos and other recreation purposes, any lands or buildings, or both, 
owned or leased_by such municipality or county, and not dedicated or devoted to another or inconsis- 
tent public use; and authorized or provided by law for the acquisition of lands or buildings for public 
purposes by such municipality or county, acquire or lease lands or buildings, or both, within or be- 
yond the constituted limits of such municipality or county, for playgrounds, recreation centers, zoos 
and other public recreational purposes, and when the governing body of the city, town or county, so 
dedicates, sets apart, acquires or leases lands or buildings for such purposes, it may provide for their 
conduct, equipment and maintenance according to the provisions of this act [5-4-1 through 5-4-9 
NMSA 1978], by making an appropriation from the general municipality or county funds. 


History: 1941 Comp., § 71-1002, enacted by Laws Purchase of stock in corporation conducting rec- 
1945, ch. 67, § 2; 1953 Comp., § 6-4-2; Laws 1963, ch. reational facility is not within the provisions of this 
538, § 1. section. 1967 Op, Att'y Gen. No. 67-136. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 56 Am, 


ANNOTATIONS Jur. 2d Municipal Corporations, Counties, and Other Po- 

Horse race not recreational purpose. — Although litical Subdivisions § 500; 59 Am. Jur. 2d Parks, Squares, 
persons may attend.a horse race as a source of recreation, and Playgrounds §7. 
a horse race is not ordinarily attended for that primary Maintenance of auditorium, community recreational 
purpose and does not normally constitute such an activity. center, building or'the like by municipal corporation as 
It is not the same type of activity as is contemplated by governmental or proprietary function for purposes of tort 
the terms playground, zoo and recreational center and is liability, 47 A.L.R.2d 544. , 
not, therefore, a recreational purpose within the meaning Power of municipal corporation to exchange its real 
of this section. 1967 Op. Att'y Gen. No. 67-136. property, 60 A.L.R.2d 220. a 

Neither is library. — A library, being a place of study, 20 C.J.S. Counties § 147; 64 C.J.S. Municipal Corpora- 
of storing books and of recreational reading is not a "place tions §,1557, 


of recreation". 1967 Op. Att'y Gen. No. 67-136. 


5-4-3. Establishing system of supervised recreation; powers of 
managing boards. 


The governing body of any such municipality or county may establish a system of supervised 
recreation. and it may, by resolution or ordinance, vest the power to provide, maintain and conduct 
playgrounds, recreation centers, zoos and other recreational activities and facilities in, the school 
board, park board or other existing body or in a playground and recreation board as the govern- 
ing body may determine. Such governing body or any board so designated shall have the power to 
maintain and equip playgrounds, recreation centers, zoos and buildings thereon, and it may, for 
the purpose of carrying out the provisions of this act [5-4-1 through 5-4-9 NMSA 1978], employ 
play leaders, playground directors, supervisors, recreation superintendents, zoo directors or such 
other officers or employees as they deem proper; make such expenditures therefor as the board 
shall deem necessary or advisable, from any fund provided for by said municipality or county, said 
expenditures not to exceed the amount of such appropriation. Such governing body may determine 
by ordinance or resolution the method by which zoo animals shall be obtained, traded, loaned, bor- 
rowed or disposed of, notwithstanding the provisions of Section 4 [5-4-4 NMSA 1978] of this act, or 
Sections 6-5-1 through 6-5-9, or Sections 14-47-1 through 14-47-12 NMSA 1953 [repealed]. 


History: 1941 Comp., § 71-1003, enacted by Laws Cross references. — For creation of county and mu- 
1945, ch. 67, § 3; 1953 Comp., § 6-4-3; Laws 1963, ch. nicipality recreational fund, see 7-12-15 NMSA 1978.. 
53, § 2. 

Bracketed material. — The bracketed material was | ANNOTATIONS 
inserted by the compiler and is not part of the law. Legislative intent. — The'legislature intended the 


Sections 14-47-1 to 14-47-12, 1953 Comp., referred to in eerie rae ; 
f raf; : y pality to have the exclusive’control of, the op 
this section, were repealed by Laws 1965, ch. 300, § 595. eration of premises, for the benefit of such municipal- 


For present provisions, see 3-54-1 to 3-54-3 NMSA 1978. a caltheucheik Halagata Tia ued Op. Atty Gen. 
Sections 6-5-1 to 6-5-9, 1953 Comp., referred to in this ~. ate BEEOREPEATS OS P y 


section, were repealed by Laws 1967, ch. 250, § 20. For 
present provisions, see 13-1-28 NMSA 1978 et seq. 


1157 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


5-4-4 MUNICIPALITIES AND COUNTIES: 5-4-7 


5-4-4. [Petition for establishment of a supervised recreational system; 
election. ] | 


Whenever a petition signed by at least twenty-five percent (25%) of the qualified and registered 
voters in the municipality or county shall be filed in the office of the clerk of such municipality or 
county requesting the governing body of such municipality or county to provide, establish, main- 
tain and conduct a supervised recreation system, it shall be the duty of the governing body of 
such municipality or county to cause the question petitioned for to be submitted to the voters at a 
special election to be held in such municipality or county within ninety days from the date of filing 
of such petition, which election shall be held as now provided by law for the holding of other such 
elections in municipalities or counties. Provided, that this section shall not limit the power of the 
governing body of such municipality or county to provide such facilities of its own motion. 


History: 1941 Comp., § 71-1004, enacted by Laws Bracketed material. — The bracketed material was 
1945, ch. 67, § 4; 1953 Comp,, § 6-4-4. inserted by the compiler and is not. part of the law. 


5-4-5. Establishment of joint recreational systems. 


Any two or more municipalities or counties may jointly provide, establish, maintain and conduct 
a recreation system and acquire property for and establish and maintain playgrounds, recreation 
centers, zoos and other recreational facilities and activities. Any school board may join with any 
municipality or county in conducting and maintaining a recreational system, and may expend 
such funds as are included in its maintenance budget for such purpose. 


History: 1941 Comp., § 71-1005, enacted by Laws | ANNOTATIONS 


1945, ch. 67, § 5; 1953 C - § 6-4-5; L 1963, ch. eae } 
58, § ae Fis a le a hs Municipality may acquire property within bound- 


aries of another, with the consent of the second munici- 
pality. 1967 Op. Att'y Gen. No. 67-136. 


5-4-6. Acceptance of grants and donations by supervisory boards; 
limitation. 

A playground and recreation board or other authority in which is invested the power to provide, 
establish, maintain and conduct such supervised recreation system may accept any grant or de- 
vise of real estate or any gift or bequest of money or other personal property or any donation to 
be applied, principal or income, for either temporary or permanent use for playgrounds, zoos or 
recreational purposes, but if the acceptance thereof for such purposes will subject such municipali- 
ties or counties to additional expense for improvement, maintenance or removal, the acceptance 


of any grant or devise of real estate shall be subject to the approval of the governing body’ of ts 
StS aby or county. 


History: 1941 Comp., § 71-1006, enacted by Laws — mG 3 129925 O 
1945, ch. 67, § 6; 1953 Comp., §'6- 4.6; Laws 1963, ch. . 
53, $4, 


5-4-7, [Disposition of funds honeived ba gift or bequest. ) 


Money received for such purpose, unless otherwise provided by the terms of the gift or bequest 
shall be deposited with the treasurer of such municipality or county, to. the account.of the play- 
ground and recreation board, or commission or other body having charge of such work, and the 
same may be withdrawn and paid out by such body in the same manner as'other money appropri- 
ated for recreation purposes. 


History: 1941 Comp., § 71-1007, enacted by Laws Bracketed material. — The bracketed material’ was 
1945, ch. 67, § 7; 1953 Comp., § 6-4-7. inserted by the compiler and isnot part ofthe law. ~ 
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§+4-8 PLAYGROUNDS AND RECREATIONAL EQUIPMENT 5-4-11 


5-4-8. Power to issue bonds. 


The governing body of any, municipality is hereby authorized to issue and dispose of negotiable 
bonds thereof, subject to the limitation and in accordance with Article IX.of the constitution, for 
the purpose of securing funds for the acquisition of lands or buildings for playgrounds, recreation 
centers, zoos and other recreational purposes and the equipment thereof, to the extent and in ac- 


cordance with the provisions of Sections 14-40-16 through 14-40-21 NMSA 1953 [repealed]. 


History: 1941 Comp., § 71-1008, enacted by Laws 
1945, ch. 67, § 8; 1953 Comp., 8 6-4- 8; Laws 1968, ch. 
53, § 5. 

Bracketed material. — The Acacdediedd material was 
inserted by the compiler and is not part of the law. 

Sections 14-40-16 to 14-40-21, NMSA 1958, referred to 
in this section, were repealed by Laws 1965, ch. 300, § 595. 
For present provisions, see 3-30-5 to 3-30-9 NMSA 1978, 


School bonds legal where facilities attached to 


‘school grounds. — A school district could legally issue 


bonds for playground and recreational facilities which are 
to constitute part of the school grounds, but not in event 
they are to be entirely separate therefrom. 1947-48 Op. 
Att'y Gen. No. 48-5127. 

Am. Jur. 2d, A.L.R. and CJ.S. references, — 64 
CWS. Municipal Corporations § 1571 et seq. 


ANN OTATIONS 


Counties have no inherent power to issue bonds, 
and can do so only pursuant to statutory or constitutional 
authority. 1957-58 Op. Att'y Gen. No, 57-304. » 


5-4-9. [Payment of expenses incurred in equipping, operating and 
maintaining recreational facilities.] 


All expenses incurred in the equipment, operation and maintenance of such recreational fa- 
cilities and activities shall be paid from the treasuries of the respective municipality or county, 
and governing bodies of the same may annually appropriate, and cause to be raised by taxation, 
money for such purpose. 


History: 1941 Comp., § 71-1009, enacted Lage Laws 
1945, ch. 67, § 9; 1953 os « § 6-4-9. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


5-4-10. Revenue bonds. 


A. ‘The governing body of any municipality or the board of county commissioners of any county 
may issue recreational revenue bonds, payable solely from the net income derived from the tax on 
cigarettes authorized by the Cigarette Tax Act [Chapter 7, Article 12 NMSA 1978] and distributed 
to the municipality or county from the county and municipality recreational fund, and may pledge 
irrevocably the payment of these revenue bonds from the net income distributed from the county 
and municipality recreational fund. 

B. The proceeds received from the sale of revenue bonds authorized in this section shall be 
used solely for the purpose of acquiring, constructing, repairing, extending or improving recre- 
ational facilities within or without the municipality or county or for refunding recreational bonds 
payable from the tax on cigarettes as further provided in Section 5-4-11 NMSA 1978. Bonds for 
such recreational facilities purpose and for refunding may be combined as a single i issue. 


q History: 1953 Comp., § 6-4-10, enacted by Laws 
1965, ch. 88, § 1; 1969, ch. 23, § 1; 1975, ch. 226, § 1. 


Cross references. — For county and municipality rec- 
reational fund, see 7-12-15 NMSA 1978. 
5-4-11, Revenue bonds; refunding authorization; escrow; detail. 


A. Any municipality or county, having issued recreational revenue bonds payable from the cig- 
arette tax pursuant to Sections 5-4-10 through 5-4-15 NMSA 1978 or pursuant to any other laws 
thereunto enabling the governing body of any municipality or the board of county commissioners 
of any county having issued such revenue bonds payable only out of the cigarette tax, may issue 
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5-4-11 MUNICIPALITIES AND COUNTIES 5-4-11 


refunding revenue bonds for the purpose of refinancing, paying and discharging all or any part of 
such outstanding bonds of any one or more or [of] all outstanding issues: 

(1) for the acceleration, deceleration or other modification of the payment of such obliga- 
tions, including without limitation any capitalization of any interest thereon in arrears, or about 
to become due for any period not exceeding one year from the date of the refunding bonds; 

(2) for the purpose of reducing interest costs or effecting other economies; 

(3) for the purpose of modifying or eliminating restrictive contractual limitations een 
ing to the issuance of additional bonds or otherwise concerning the outstanding bonds; or 

(4) for any combination of such purposes. 

B.. There also may be pledged irrevocably for the payment of interest and principal on refund- 
ing bonds, the cigarette tax distributed to the municipality or county from the county and munici- 
pality recreational fund. 

C. Any such refunding bonds shall be paid at maturity or on any permitted prior redemption 
date in the amounts, at the time and places and, if called prior to maturity, in accordance with any 
applicable notice provisions, all as provided in the proceedings authorizing the issuance of said re- 
funded bonds or otherwise appertaining thereto, except for any such bond which is voluntarily sur- 
rendered for exchange or payment by the holder. Refunding bonds may be delivered in exchange 
for the outstanding bonds refunded or may be sold at either public or private sale. 

D. No bonds may be refunded under Sections 5-4-10 through 5-4-15 NMSA 1978 unless the 
bonds either mature or are callable for prior redemption under their terms within fifteen years 
from the date of issuance of the refunding bonds, or unless the holders thereof voluntarily surren- 
der them for exchange or payment. Provision shall be made for paying the bonds refunded within 
said period of time. Interest on any bond may be increased. The principal amount of the refund- 
ing bonds may exceed the principal amount of the refunded bonds, but only to the extent that 
any costs incidental to the refunding or any interest on the bonds refunded in arrears or about 
to become due within three years from the date of the refunding bonds, or both said incidental 
costs and interest, are capitalized with the proceeds of refunding bonds. The principal amount of 
the refunding bonds may also exceed the principal amount of the refunded bonds if the aggregate 
principal and interest costs of the refunding bonds do not exceed such unaccrued costs of the bonds 
refunded. The principal amount of the refunding bonds may also be less than or the same as the 
principal amount of the bonds being refunded SO long as provision is duly and sufficiently made for 
the payment of the refunded bonds. 

E. The proceeds of refunding bonds shall either be immediately applied to the retirement of 
the bonds being refunded or be placed in escrow in a qualified depository, which is a member of the 
federal deposit insurance corporation to be applied to the payment of the bonds being refunded 
upon their presentation therefor. To the extent any incidental expenses have been capitalized, 
such refunding bond proceeds may be used to. defray such expenses, and any accrued interest 
and any premium appertaining to a sale of refunding bonds may be applied to the payment of the 
interest thereon and the principal thereof, or both interest and principal, or may be deposited in 
a reserve therefor, as the municipality may determine, Nothing in this section requires the estab- 
lishment of an escrow if the refunded bonds become due and payable within one year from the date 
of the refunding bonds and if the amounts necessary to retire the refunded bonds within that time 
are deposited with the paying agent for said refunded bonds. Any such escrow shall not necessarily 
be limited to proceeds of refunding bonds but may include other moneys available for its purpose. 
Any proceeds in escrow, pending such use, may be invested or reinvested in bills, certificates. of 
indebtedness, notes or bonds which are direct obligations of, or,the principal and interest of which 
obligations are unconditionally guaranteed by, the United States of America. Such proceeds and 
investments in escrow, together with any interest to be derived from any such investment, shall be 
in an amount at all times sufficient as to principal, interest, any prior redemption premium due 
and any charges of the escrow agent payable therefrom, to pay the bonds being refunded as they 
become due at their respective maturities or due at any designated prior redemption date or dates 
in connection with which the municipality shall exercise a prior redemption option. Any purchaser 
of any refunding bond issued under Sections 3-31-1 through 3-31-12 NMSA 1978 is in no manner 
responsible for the application of the proceeds thereof by the municipality or county or any of their 
officers, agents or employees. 
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5-4-12 PLAYGROUNDS AND RECREATIONAL EQUIPMENT 5-4-14 


F.. Refunding bonds may bear such additional terms and provisions as may be determined by 
the municipality or county al to the limitations in this section and Sections 5-4-10 through 
GNSINME 1978. rr ; 


History: 1958 Comp., § 6-4. 10. 1, enacted by Laws . Bracketed material. — The bracketed material was 
1975, ch. 226, § 2. ; inserted by the compiler and is not part of the law. 


5-4-12. Terms of bonds. 


A. Recreational revenue bonds issued as authorized in Section 5-4-10 NMSA 1978 shall: 
(1). bear interest at.a net effective interest rate and a coupon rate or rates of not exceeding 
the maximum rates permitted by the Public Securities Act [6-14-1 through 6-14-38 NMSA 1978] 
and such interest shall be payable annually or semiannually; 
(2) be serial in form and maturity or may. consist: of one bond payable one time or in 
installments; 
(3) be numbered consecutively from one upward; and 
(4). be sold for cash at a public or private’sale. 
B. Recreational revenue bonds maybe payable at any time or times not exceeding twenty 
years from the date of the bonds. 


History: 1953 Comp., § 6-4-11, enacted by Laws ANNOTATIONS 


1965, ch. 88, § 2; 1975, ch. 226, § 3. 
geese » 823 rn, uf Am. Jur. 2d, A.L.R. and C.J.S, references, — Power 
of governmental unit to issue bonds as implying power to 
refund them, 1 A.L.R:2d 184, 


§-4-13. Ordinance or resolution issuing bonds; validation. 


‘Atvany regular or special meeting called for the purpose of issuing recreational revenue bonds, 
the governing body of the municipality or H-class county by ordinance, or board of county com- 
missioners of a county, by resolution, each adopted by a two-thirds vote of all the members of the 
governing body or board of county commissioners, whichever is applicable, may issue recreational 
revenue bonds authorized in Section 5-4-10 NMSA 1978. The revenue bonds shall be: 

_ A. signed by the presiding officer of the governing body of the municipality or board of GEaEaby 
commissioners; 

B. attested by the municipal clerk or county clerk; 

C. validated by the seal of the municipality or county; or the revenue bord may bis authen- 
ticated as provided under the Uniform Facsimile pine of Puble Officials Act [6-9-1 through 
6-9-6 NMSA 1978]; and 

D. if such bonds bear coupons, the coupons shall bear the Apis signature of the treasurer 
of the municipality or county: 


History: 1958 Comp., § 6-4-12, enacted by Laws 
1965, ch. 88, § 3; 1975, ch, 226, § 4. 


5-4-14, Retirement of bonds only from cigarette tax proceeds; tax levy 
irrevocable. 


A. Recreational revenue bonds issued under the authority of Sections 5-4-10 through 5-4-15 
NMSA 1978 are: | 
(1) not general obligations of the municipality or county issuing them; and 
(2) collectible only from the proportionate income distributed to the county or municipality 
from the county and municipality recreational fund, which distributions are pledged. 
B. Each recreational revenue bond shall state that the bond is collectible solely from the 
proportionate income distributed from such county and municipality recreational fund which 
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5-4-15 MUNICIPALITIES AND COUNTIES 5-4-16 


distributions are + iersdalal The bondholder may not look to any other fund for the payment of prin- 
cipal and interest of such bond. 

C. If any recreational revenue bonds are issued under the provisions of Section 5-4-10 N MSA 
1978, the law establishing the additional cigarette tax from which money is pledged for the pay- 
ment of revenue bonds shall not be repealed and the amount of money so received shall not be 
decreased until the principal amount of the revenue bonds and their interest has been paid. 


History: 1953 Comp., § 6-4-13, enacted by Laws 
1965, ch. 88, § 4; 1975, ch, 226, § 5. 


5-4-15. Proceeds not to be divested [diverted]; exclusions of this act. 


A. Any person diverting or expending money received from the sale of recreational revenue 
bonds for any purpose other than those purposes authorized in Section 5-4-10 NMSA 1978, is 
guilty of a misdemeanor, 

B. The provisions of Sections 5-4-10 through 5-4-15, 7-12-2, 7-12-6 and 7-12-14 [repealed] 
NMSA 1978 do not apply to any municipality that issued bonds pursuant to the authority granted 
by Chapter 151 [repealed] of the Laws of 1953 until the bonds have been fully paid. 


History: 1953 Comp., § 6-4-14, enacted by Laws to in Subsection B, was repealed by Laws 1965, ch. 300, 


1965, ch. 88, § 5. § 595. 
Bracketed material. — The bracketed material was Compiler's notes. — The words "this act" in the catch- 
inserted by the compiler and it is not. part of the law. line to this section apparently refer to Laws 1965, ch. 88, 
Laws 1983, ch. 211, § 42 repealed 7-12-14 NMSA 1978, compiled as 5-4-10, 5-4-12 to 5-4-15 NMSA 1978. 


effective July 1, 1988, Chapter 151 of Laws 1953, referred 


5-4-16. School districts; community recreational facilities. 


A. Aschool district may construct, own or operate community recreational facilities within the 
school district..A school district may operate the community recreational facilities on land owned 
by the school district or on land acquired by the school district for the community recreational 
facilities. 

B. A local school sce of a school district may enter into agreements with any state or ce devel 
agency or department to obtain assistance in acquiring, constructing or operating community 
recreational facilities. 

C. Local operational funds may not be expended to purchase land or-construct buildings pur- 
suant to this section except as provided in Section 22-8-41 NMSA 1978. 


History: 1953 Comp., § 6-4-15, enacted by Laws ANNOTATIONS 


1967, oh. 233, 3 Jy . Am. Jur. 2d, A.L.R. and C.J.S. references. — 59 Am. 
Jur. 2d Parks, Squares, and Playgrounds § 1 et seq,; 68 
Am, Jur, 2d Schools § 72. 
78A C.J.S, Schools and School Districts § 522. 


ARTICLE 5 
Joint City-County Building 
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ec Sec 
-5-1. Short title. 5-5-9, Limitations upon incurring debts. 
-5-2, Legislative declaration, 5-5-10, General obligation bond and debt elections. 
-5-3. Definitions. 5 . Authorization of bonds. 
5 
5 


0 
, 1 
. Jointly owned projects. 2. Payment of bonds. 
. Powers of county and city. 3. Municipality's limited liability on bonds and re- 
. Agreements between county and city. j cital therein. 
. Borrowing money and securities evidencing loans. 
. Short-term notes, 
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5-5-1 JOINT CITY-COUNTY BUILDING 5-5-3 
Sec ‘ “ Sec. 

5-5-14. Incontestable recital in bonds, 5-5-22, Publication of authorizing proceedings; effect; 
5-5-15. Form of bonds. _ right to contest legality; time limitation. 
5-5-16. Alternate bond form, ee 3: 5-5-28.. Revenue bond charges. ~~ 

5-5-17. .Execution of bonds, _ © 6-5-24. Pledging of occupation taxes. 

5-5-18, Sale of bonds. 5-5-25. Exemption from taxation. 

5-5-19,. Application of proceeds. 5-5-26. Sufficiency of act. 

5-5-20. Covenants in bond proceedings. 5-5-27. Liberal construction. 

5-5-21. Remedies of bondholders. 


5-5-1. Short title. 


This act [5-5-1 through 5-5- 23, 5-5-25 to 5-5-27 NMSA 1978] shall be known as the "Joint City- 
County Building Law". 


‘History: 1953 Comp., § 6-9-1, enacted by Laws 
1959, ch. 300, § 1. 


5-5-2. Legislative declaration. 


It is hereby declared as a matter of legislative determination that providing counties and cities, 
towns and villages constituting county seats in the state of New Mexico with the purposes, pow- 
ers and duties, rights, privileges and immunities provided in this act [5-5-1 through 5-5-28, 5-5-25 
through 5-5-27 NMSA 1978] will serve a public use and will promote the health, safety, prosperity, 
security and general welfare of the inhabitants thereof and of the state of New Mexico; and that 
the acquisition, improvement, equipment, maintenance and operation of any project herein autho- 
rized is in the public interest and constitutes a part of the established and permanent policy of the 
state of New Mexico. For the accomplishment of these purposes the provisions of this law shall be 
broadly construed. 


History: 1953 Comp., § 6-9-2, enacted by Laws 20 C.J.S. Counties § 145; 64 C.J.S. Municipal Corpora- 
1959, ch, 300, § 2. tions § 1541. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 491 et seq. 


5-5-3. Definitions. 


As used in the Joint City-County Building Law, the following words or phrases shall be defined 
as follows: 

A. "city" means any incorporated city, town or village that is a county seat in the state of New 
Mexico, whether incorporated or governed under a general act, special act or special charter of any 
type and includes any combination of such cities, towns or villages located in adjacent counties; 

~B. "council" or "city council" means the city council, city commission, board of commissioners, 
board of trustees or other governing body of a city in which the legislative powers of the city are 
vested. "Councilmen" means the members of the council; 

C. "county" means any county or combination of adjacent counties in the state of New Mexico; 

D. "board" means the board of county commissioners. "Commissioners" or "county commission- 
ers" means the members of a board; 

E. "municipality" means a city or county; 

F. "governing body" means a council or board; 

G. "building" means any building for use as a county courthouse, city hall, jail, regional jail, 
library, museum, utility office, garage for housing county and city vehicles, transportation office, 
communications office, maintenance shop, warehouse, cafeteria and restaurant facilities for county 
and city personnel, sheriff's office, police station, fire station, records office and administration 
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building and for similar uses, or any combination thereof, to be acquired and jointly owned by a 
county and a city as tenants in common; 

H. "site" means land and any estate, interest or right therein on which to. locate a building, Any 
building site may include landscaped grounds and off-street parking facilities, including improved 
or unimproved parking lots and buildings erected above or below the surface of the land for the 
accommodation of parked motor and other vehicles; 

I. "acquisition" or "acquire" means the acquisition by purchage able tbamtiles installation, 
reconstruction, condemnation, lease, rent, gift, grant, endowment, bequest, devise, contract and 
other acquisition as may be deemed necessary or desirable by the board and council, or.any, com- 
bination thereof; 

J. “improyement" or "improve" means the extension, betterment, alteration, reconstruction, 
repair and other improvement as may be deemed necessary or desirable by the board and council, 
or any combination thereat, 

K. "equipment" or "equip" means furnishing all necessary or desirable; related or rig Poa 
facilities, or any combination thereof; 

L. "project" means any building site therefor, structure, facility and undertaking of any kind 
that a county and a city are authorized by the Joint City-County Building Law to acquire, improve, 
equip, maintain and operate. A project may consist of any kind or all kinds of personal and real 
property, including land; improvements and fixtures thereon, property of any nature appurtenant ~ 
thereto or used in connection therewith and every estate, interest and right therein, legal or equi- 
table, including terms for years, or any combination thereof; 

M.. "disposition" or "dispose" means the sale, lease; exchange, transfer, dsaiganient and athe 
disposition as may be deemed necessary or desirable by the board and council, or any combination 
thereof; 

N. "federal government means le United States or any Sobral agency, initrunbentak fer or 
corporation; ) . 

O. "state" means the state of New Mexico or, seas where the subject matter or context is 
repugnant thereto, any state agency, instrumentality or corporation; 

P. "publication" or "publish" means publication once a week for at least three consecutive weeks 
commencing at least twenty days prior to the election in any newspaper published in a county; 

Q. for the purpose of computing any period of time prescribed in the Joint City-County Build- 
ing Law, including publications, the day of the first publication, other act or designated time shall 
be excluded and the day of the last publication, other act or designated time shall be included; and 

R. whenever such construction is applicable, words used in the Joint City-County Building 
Law importing singular or plural number may be construed so that one number includes both; 
words importing masculine gender shall be construed to apply to the feminine gender as well; and 
the word "person" may extend to and include a firm and corporation, except in any reference to any 
election; provided, however, that these rules of construction shall not apply to any part of that law 
containing express provisions excluding such construction or where the subject matter or context 
is repugnant thereto. 


History: 1953 Comp., § 6-9-3, enacted by Laws of "elector" as used in the Joint City-County Building 


1959, ch, 300, § 8; 1977, ch. 28, § 1; 1983, ch. 264, § 1; Law; in Subsection B, after "Councilmen means the", de- 
2019, ch. 212, § 190. leted "aldermen or other"; and deleted Subsection P, which 
The 2019 amendinéit, effective April 3, 2019, revised defined "elector", and redesignated former Subsections Q 


the definition of "Councilmen" and removed the definition through S as Subsections P through R, respectively. 


5-5-4. Jointly owned projects. 


Any county and city shall have the power, if so authorized by a resolution adopted at any regular 
or special meeting by at least two-thirds of all commissioners and by an ordinance adopted at any 
regular or special meeting by at least’ three-fifths of all councilmen, to acquire a building or build- 
ings anda site or sites patton wholly within the county ane iin within the city. 


' History: 1953 Comp., § 6-9-4, enacted by Laws 
1959, ch. 300, § 4. 
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5-5-5. Powers of county and city. 


Every county and city having been authorized to acquire any building, in addition to other pow- 
ers conferred by the Joint Citytounty, Building Law, shall thereafter have the following powers, 
jointly and severably [severally]: 

A. to improve, equip; use; supervise, maintain, control, operate and dispose of the building and 
site therefor, any part thereof or interest therein; and to acquire, improve, maintain, operate and 
dispose of a site, equipment, fixtures, other improvements and appurtenances therefor; 

_ B. to. insure or provide for the insurance of any project or part thereof against such risks and 
hazards as the county and city may deem advisable; 

C... to exercise the power of eminent: domain in the manner provided by the Eminent Domain 
Code. [42A-1-1 through 42A-1-33 NMSA 1978]; 

D. toreceive, control, invest and order the expenditure of any and all money and funds pertain- 
ing to any project; 

E.. to arrange or contract for the furnishing by any person or agency, public or private, of ser- 
vices, privileges, works or facilities for or in connection with any project; 

F. to hire and retain independent contractors, agents and employees, including but not limited 
to engineers, architects, fiscal agents, attorneys at law and any other persons necessary or desir- 
able to effect the purposes of the Joint City-County Building Law and to prescribe their compensa- 
tion, duties and other terms of employment; 

G.. to fix and levy and from time to time increase and decrease rates, tolls and charges for com- 
modities, services or facilities furnished by, through or in connection with any project; 

-H. to make and keep records in connection with any project; 

I. to arbitrate any differences arising in connection with any project; 

J.. to commence, defend, conduct, terminate by settlement.or otherwise, and otherwise partici- 
pate in any litigation or other court, judicial or quasi-judicial action either at law or in equity, by 
suit, action, mandamus or other proceedings, concerning any project; 

K. to use for or in connection with any project money, real or personal property legally avail- 
able therefor to a municipality, not originally acquired therefor; 

L. to levy and collect from year to year for use or in connection with any project general (ad 
valorem) property taxes in the manner provided by law, including but not necessarily limited to 
the payment of indebtedness incurred therefor; 

M. to use for or in connection with any project the proceeds of any tolls, rates, charges, fees, 
license taxes, other excise taxes or quasi-excise taxes legally available therefor which the munici- 
pality is empowered to fix, levy and collect; 

N. to make contracts and execute all instruments necessary or convenient, including but not 
limited to contracts with the federal government and the state; 

O. to acquire any construction work, improvement or improvements of any nature in connec- 
tion with any project without public advertisement and letting; provided, however, that where the 
entire cost, value or amount of such work including labor and materials shall exceed five thousand 
dollars ($5,000) except such work done by employees of the county or city with supplies and mate- 
rials purchased by either as provided in this section, or except by labor or supplies and materials, 
or all of such, supplied under agreement with the federal government or state, or both, shall be 
done only under independent contract to be entered into by the county or city, or by both, with the 
lowest responsible bidder submitting the lowest and best bid upon proper terms after due public 
notice by publication has been given asking for competitive bids; the county or city, or both, shall 
have the right to reject any and all bids and to waive any irregularity i in any bid. Any contract 
may be let on a lump sum or unit basis. No contract shall be entered into for such work unless the 
contractor shall give an undertaking with a sufficient surety or sureties approved by the board or 
council or both and in an amount fixed thereby for the faithful performance of the contract. Upon 
default in the performance of any contract, the proper official may advertise and relet the remain- 
der of the work without further resolution and deduct the cost from the original contract price 
and recover any excess cost by suit on the original bond, or otherwise. The county or city, or both, 
shall have the power to make any improvement, or portion thereof, in connection with any project, 
directly by the officers, agents and employees thereof, with supplies and materials purchased or 
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otherwise acquired therefor. All supplies and materials purchased therefor by the board or council, 
or both, (but not by a contractor) costing five hundred dollars ($500) or more shall be purchased 
only after notice by publication for competitive bids. The board or council, or both, shall accept the 
lowest bid, kind, quality and material being equal, but either or both shall have the right to reject 
any and all bids, to waive any irregularity in any bid, and to select a single item from any bid; but 
the provision as to bidding shall not apply to the purchase of patented and manufactured products 
offered for sale in a noncompetitive market or solely by a manufacturer's authorized dealer; 

P. to borrow money and incur indebtedness and other obligations and to evidence the same 
by the issuance of notes and bonds in accordance with the provisions of the Joint Orr eS ounty 
Building Law; 

Q. torefund any bonds without an election; provided, however, that the obligation shall not be 
increased by any refunding except for any extension of the maturity of any bond refunded by not to 
exceed fifteen years and for any increase in interest rates; and provided further that otherwise the 
terms and conditions of refunding bonds shall be substantially the same as those of the original 
issue of bonds, unless authorized by a majority of the taxpaying electors voting upon a proposal 
authorizing the issuance of the refunding bonds; 

R. to exercise all or any part or combination of the: powers granted by the Joint City-County 
Building Law; and 

S. to do and perform any and all other acts au things necessary, convenient, desirable or 
appropriate to carry out the provisions of the Joint City-County Building Law, and to have and 
exercise all rights and powers necessary or incidental to or implied from the specific powers 
granted in that act. Such specific powers shall not be considered as a limitation upon any power 
necessary, convenient, desirable or appropriate to carry out the purposes and intent Wii that act. 


History: 1953 Comp., § 6-9-5, enacted by Laws Cross references. — For the Joint ties Agreements 
1959, ch. 300, § 5; 1981, ch. 125, § 46, Act, see 11-1-1 NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


5-5-6. Agreements between county and city. 


A county and a city may from time to time enter into agreements, long terms and short terms, 
with each other concerning any project, including but not necessarily limited to agreements con- 
cerning any power granted to either or both by this act [5-5-1 through 5-5-23, 5-5-25 through 
5-5-27 NMSA 1978], the exercise of such powers, and conditions and limitations thereupon, and 
including by way of example and not by limitation, a contract allocating a portion of any project 
to the exclusive use and control of any party thereto, a contract concerning the construction and 
equipment of a building, the plans and specifications therefor, and the work and materials inciden- 
tal thereto, including the acquisition or improvement of the site therefor, or both, a contract for the 
ownership, care, custody, control, improvement, operation and maintenance of any project after.its 
acquisition and for defraying expenses incurred therefor, a contract concerning the appointment 
of personnel therefor or providing for rules, regulations and orders for the use by the public and 
charges, if any, therefor, a contract for the allocation between the county and city of the total uti- 
lization of said building, the method of effecting such allocation, and delineating the rights, if any, 
of leasing any space in said building and its facilities, and. a contract concerning the maintenance 
of records of and for any project. 


History: 1953 Comp., § 6-9-6, enacted by Laws 
1959, ch. 300, § 6. 


5-5-7. Borrowing money and securities evidencing loans. 


Any county and city shall each have the power, separately and severably from time to time to 
borrow money and issue the following securities to evidence such loans, to finance in whole or in 
part the cost of any project or any part thereof: 
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short-term notes; . 

general obligation bonds, maturing serially is fin] — to exceed thirty years from the date 
thereof; and 

revenue bonds, maturing serially is fin] iti to exceed forty years from the inte thereof. 


History: 1953 Comp.,, § 6-9-7; enacted by Laws |’: Bracketed material. — The biealated material was 
1959, ch. 300, § 7. ; _ _ inserted by:the compiler and is not. part of the law. 


5-5-8. Short-term notes: 


A municipality, upon the affirmative vote of at least two-thirds of the members’of its governing 
body present and constituting a quorum, is hereby authorized to borrow money without an elec- 
tion in anticipation of the collection of taxes or other revenues and'to issue'short-term notes to 
evidence the amount so borrowed. Such short-term notes shall be payable from the fund for which 
the money was borrowed; shall mature before the close of the fiscal year in which the money is 
so borrowed; and shall not be extended or funded except in compliance with the provisions of this 
act [5-5-1 through 5-5-23, 5-5-25 through 5-5-27 NMSA 1978] concerning the issuance of nen 
obligation <tg 


frbatene 1953 Comp., § 6-9-8, enacted ny Laws 
1959, ch, 300, §.8. 


5-5-9. Limitations upon incurring debts. 


No general obligation bonds or other evidences of indebtedness, the payment of which is secured 
wholly or in part by a pledge:of any proceeds of general ad valorem property taxes or to which the 
full faith and credit of a municipality are pledged, shall be issued, except as follows: 

A. acounty shall so borrow money only for the purpose of erecting necessary: public buildings 
in connection with any project, and in any such case only after the proposition to create such debt 
shall have been submitted at a general or special election to the qualified electors of the wold 
and approved by a majority of those voting thereon; 

B. a city shall so contract any such debt only by an ordinance that shall be irrepealable until 
the indebtedness therein provided for shall have been fully paid or discharged and that shall 
specify the purposes to which the funds to be raised shall be applied. No. such debt shall be cre- 
ated unless the question of incurring the debt shall, at a regular election for councilmen or other 
officers of the city, have been submitted to a vote of the qualified electors thereof and a majority of 
those voting on the question shall have voted in favor of creating the debt; and : 

C.’.no municipality shall ever become indebted to an amount in the aggregate, including exist- 
ing indebtedness, exceeding four percent on the value of the taxable property within the munici- 
pality as shown by the last preceding assessment for state or county taxes, but excluding debts 
contracted by a city for the construction or purchase of a system for supplying water or of a sewer 
system for the city; and all bonds or obligations issued in‘excess of that amount shall be void. 


History: 1953 Comp., § 6-9-9, enacted by Laws The 2019 amendment, effective April 3, 2019, deleted 
1959, ch. 300, § 9; 1977, ch. 28, § 2; 2019, ch. 212, § 191. "registered" preceding "qualified elector" throughout the 
section, 


5-5-10. General obligation bond and debt elections. 


The governing body of any municipality may fix a date for an election and may Saar the submis- 
sion at the election of a question.or proposal to authorize the issuance of general obligation bonds 
or the incurrence of any other indebtedness for any project or part thereof authorized by the Joint 
City-County Building Law subject to the limitations of Section 5-5-9 NMSA 1978; and notice of the 
election shall be given by publication, commencing at least twenty days prior to,the election. The 
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notice of election shall be signed by the clerk of the municipality and by the chairman of the board, 
mayor of the city or other titular head of the municipality; and the notice shall contain: 

A. the time and place or places of holding the election; 

B. the hours during the day in which the polls will be open, which shall be the same as then 
provided for general elections; 

C. the purpose of the proposal for issuing bonds or otherwise incurring an indebtedness; 

D. the maximum amount of bonds and the maximum rate of interest, not to exceed six per 
centum per annum, in the case of any bond proposal; and 

E. the maximum number of years, not exceeding thirty, from the date. of the bonds or other evi- 
dence of indebtedness, during which the bond shall mature or the indebtedness shall be defrayed. 

The statement as to the place or places of holding the election may merely refer generally to the 
place or places theretofore designated for holding the general, regular municipal or other election 
with which the bond or other debt election may be consolidated, or refer generally to the place or 
places for holding a previous election, or may consist of some other similarly sufficient statement 
designating such place or places by reference thereto or a general description thereof. 

A special registration shall be held for any qualified elector not registered for any such debt elec- 
tion which is not consolidated with nor held within the sixty days next succeeding an election for 
which a registration was held. In such event, the special registration shall be held for a ten-day pe- 
riod commencing the twenty-ninth day next preceding the election and ending the twentieth day 
next prior thereto. The county clerk or other official required by law to conduct registrations for 
the municipality, upon being given timely notice of the election by the governing body, shall give 
notice of the special registration by publication, commencing at least thirty-two days next prior 
to the election, and stating the place and the days and hours the special registration will be held. 

Except for notices of elections, except for the necessity of and the time of holding registrations 
for elections and except for any provisions inconsistent with any provision in the Joint City-County 
Building Law specifically made or necessarily implied, any debt election for any project shall be 
held, conducted, canvassed and otherwise governed as nearly as practicable as then provided fora 
regular municipal election in the case of any city election and as then provided for a leona elec- 
tion in the case of a county election. | 


History: 1953 Comp., § 6-9- 10, enacted by Laws 
1959, ch. 300, § 10; 1977, ch. 28, § 3. 


5-5-11. Authorization of bonds. 


A board by resolution or a council by ordinance shall authorize the issuance by the municipality, 
upon the affirmative vote of at least a majority of the members of the governing body present and 
constituting a quorum, of any general obligation bond series upon being authorized so to do by the 
electors of the municipality voting thereon, as provided in Chapter 5, Article 5 NMSA 1978 in de- 
tail, or the issuance by the municipality or county, upon the affirmative vote of at least two-thirds 
of the members of its governing body present and constituting a quorum, of any revenue bond 
series without necessarily being authorized at an election or by any other preliminaries. 


History: 1953 Comp., § 6-9-11, enacted by Laws 
1959, ch. 300, § 11; 1977, ch. 28, § 4; 1983, ch. 198, § 1. 


5-5-12. Payment of bonds. 


The principal of and interest on general obligation bonds herein authorized to be issued, and 
any prior redemption premium or premiums, shall be payable from the proceeds of general (ad 
valorem) property taxés levied without limitation as'to rate or amount, except to the extent other 
revenues are made available therefor. The principal of and interest on revenue bonds herein au- 
thorized to be issued and any prior redemption premium or:premiums shall be payable solely from 
the gross or net revenues derived from the operation of any project for the acquisition or improve- 
ment of which the bonds are issued, including without limiting the generality of the foregoing, 
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revenues of a prior existing project which is improved by the expenditure of the bond proceeds, 
and revenues of improvements theretofore or thereafter acquired for such project which are not 
acquired by the expenditure of such bond proceeds, and from revenues and proceeds of any tolls, 
rates, charges, fees, license taxes, other excise taxes or quasi-excise taxes which the municipality 
is empowered to fix, levy and collect (but excluding any general (ad valorem) property taxes), or 
any combination of such revenues and proceeds. Any such revenues or proceeds pledged directly or 
as additional security for the payment of bonds of any one issue or series which revenues are not 
exclusively pledged therefor may subsequently be pledged directly or as additional security for the 
payment of the bonds of one or more issues or series subsequently authorized. If more than one 
series of bonds shall be issued hereunder payable from the same revenues or procéeds, priority of 
lien thereof on such revenues shall depend on the provisions of the proceedings authorizing the is- 
suance of such bonds, it being within the discretion of the governing body at the time it authorizes 
the first such series to provide that subsequent series of bonds payable from such revenues may 
not be issued, that subsequent series of bonds shall be subordinate as to lien or that subsequent 
series of bonds shall enjoy parity of lien if such conditions and restrictions as may be specified in 
such proceedings can be met. All bonds of the same issue or series shall be equally and ratably 
secured without priority by reason of number, date of maturity, date of bonds, of sale, of execution 
or of delivery, by a lien on said revenues and proceeds in accordance with the provisions of this act 
[5-5-1 through 5-5-23, 5-5-25 through 5-5-27 NMSA 1978] and the proceedings authorizing said 
bonds, except to the extent the proceedings shall otherwise specifically provide. All bonds not is- 
sued payable solely from such revenues and proceeds shall be the general obligations of the munic- 
ipality, and the full faith and credit of the municipality shall be pledged for the payment thereof. 


History: 1953 Comp., § 6-9-12, enacted by Laws 
1959, ch. 300, § 12. 


5-5-1838. Municipality's limited liability on bonds and recital therein. 


Neither the governing body nor any person executing any bond authorized by this act [5-5-1 
through 5-5-238, 5-5-25 through 5-5-27 NMSA 1978] shall be liable personally thereon by reason of 
its issuance hereunder. Except for general obligation bonds, bonds issued pursuant to this act shall 
not be a debt, liability or general obligation of the municipality issuing them, and it shall not be 
liable thereon, nor shall it thereby pledge its full faith and credit for their payment, nor shall the 
bonds be payable out of any funds other than the revenues and proceeds pledged to the payment 
thereof; and each such bond shall in substance so state. Such bonds shall not constitute a debt or 
indebtedness within the meaning of any constitutional, statutory or charter debt limitation or re- 
striction. The payment of bonds shall not be secured by an encumbrance, mortgage or other pledge 
of property of the municipality, except for revenues and tax proceeds pledged for their payment. 
No property of the municipality, subject to said exceptions, shall be liable to be forfeited or taken 
in payment of the bonds. 


History: 1953 Comp., § 6-9-1383, enacted by Laws 
1959, ch. 300, § 13. 


5-5-14. Incontestable recital in bonds. 


It may be provided in any proceedings authorizing any bonds hereunder that such bond shall re- 
cite that it is issued under authority of this act [5-5-1 through 5-5-23, 5-5-25 through 5-5-27 NMSA 
1978]. Such recital shall conclusively impart full compliance with all of the provisions of this act, 
and all bonds issued containing such recital shall be incontestable for any cause whatsoever after 
their delivery for value. . 


History: 1953 Comp., § 6-9-14, enacted by Laws 
1959, ch. 300, § 14. 
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5-5-15. Form of bonds. 


Any general obligations bonds or revenue bonds herein authorized to be issued shall bear such 
date or dates, shall be in such denomination or denominations, and shall. mature serially, com- 
mencing not later than three years from the date therefrom, at times not exceeding the estimated 
life of the improvements. acquired with the bond proceeds nor the maximum limitation stated 
in Section 7.[5-5-7 NMSA 1978] hereof, shall bear interest payable annually or,semiannually, 
except that interest on any bond may be first payable for any period not in excess, of one year, at 
such.rate or rates not greater than six per centum per annum, shall be payable in such medium 
of payment at such place or places within or without the state and at the option of the governing 
body may be in,one or more series, may be made subject to prior redemption in such order or by 
lot.in. advance of maturity at such time or times without or with the payment of such premium 
or premiums not exceeding six per centum of the principal amount of each bond redeemed, may 
provide for the payment of interest thereon from the proceeds thereof for a period not to exceed 
three years from the date thereof, may be issued with privileges. for registration for payment 
as to principal and as to both principal and interest, or either, and, generally shall be issued in 
such manner, in such form, either coupon or registered, carrying such conversion or registration 
privileges, with such recitals, terms, covenants and conditions and with such other details as may 
be provided by the governing body in the proceedings authorizing the bonds, except as herein 
otherwise provided. Pending preparations of the definite bonds, interim receipts or certificates in 
such form and with such provisions as the governing body may determine may be issued, Except 
for payment provisions herein specifically provided, said bonds and any interest coupons thereto 
attached shall be fully negotiable and constitute negotiable instruments within the meaning of 
and for all the purposes of the Negotiable Instruments Law [repealed] as that law is now or may 
hereafter be in force in the state of New Mexico. If lost or completely destroyed, any bond may 
be reissued in the form and tenor of the lost or destroyed bond upon the owner furnishing to the 
satisfaction of the governing body: 


A. proof of ownership; 
B._ proof of loss or destruction; 
C. asurety bond in twice the face amount of the bond and coupons; and 
-D. . payment of the cost of preparing and issuing the new bond. 
History: 1958 Comp., § 6-9-15, enacted by Laws The Negotiable Instruments Law was repealed by Laws 
1959, ch. 300, § 15. 1961, ch, 96, § 10-102. For provisions relating to negotia- 
Bracketed material. — The bracketed material was ble instruments under the Uniform Commercial Code, see 
inserted by the compiler and is not part of the law. §5-3-101 to 55-3-605 NMSA 1978. 


5-5-16. Alternate bond form. 


Notwithstanding any other provision of law, the governing body may in any proceedings autho- 
rizing bonds hereunder provide for the initial issuance of one or more bonds (in this section called 
"bond") aggregating the amount of the entire issue and may make such provision for installment 
payments of the principal amount of any such bond as it may consider desirable and may provide 
for the making of any such bond payable to bearer or otherwise, registrable as to principal or as 
to both principal and interest, and where interest accruing thereon is not represented by interest 
coupons, for the endorsing of payments of interest on such bond. The governing body may further 
make provisions in any such resolution for the manner and circumstances in and under which 
any such bond may in the future, at the request of the holder thereof, be converted into bonds of 
smaller denominations, which bonds of smaller denominations may in turn be either coupon bonds 
or ‘bonds registrable as to principal or principal and interest. 


History: 1953 Comp., § 6-9-16, enacted by Laws 
1959, ch. 300, § 16. 
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5-5-17. Execution of bonds. : 


Any such general obligation bonds or revenue bonds shall be executed in the name of and on 
behalf of the municipality and signed, by the chairman of the board, mayor of the city or other 
titular head of the municipality with its seal affixed thereto and attemted by its clerk. Except for 
such bonds which are registrable for payment of interest, interest coupons payable to bearer shall 
be attached to the bonds and shall bear the original or facsimile signature of said two officials. The 
bonds and coupons bearing the signatures of the officers in office at the time of the signing thereof 
shall be the valid and binding obligations of the municipality, notwithstanding that before the 
delivery thereof and payment therefor any or all of the persons whose signatures appear thereon 
shall have ceased to fill their respective offices. 


History: 1953 Comp., g 6-9-17, enacted by Laws | Cross references. — For facsimile signatures of public 
1959, ch, 300, § 17. officers, see 6-9-1 to 6-9-6 NMSA 1978. 


5-5-18. Sale of bonds. 


Any general obligation bonds or revenue bonds shall be sold at public or private sale for not less 
than. the principal amount thereof and accrued interest at a price which will not result in a net 
interest cost to the municipality of more than six per centum per annum computed to maturity ac- 
cording to standard tables of. bond values. Nothing herein contained shall be construed as permit- 
ting the sale of bonds for other than lawful money of the United States of America. 


History: 1953 ‘Comp., § 6- 9-18, enacted by Laws 
1959, ch, 300, § 18. 


5-5-19. Application of proceeds. 


All moneys received from the issuance of any bonds herein authorized shall be used solely for 
the purpose (or purposes), for which issued, including without limiting the generality of the fore- 
going, the payment of preliminary expenses; provided, however, that any unexpended balance of 
such bond proceeds remaining after the completion of the acquisition of,[or] improvement of the 
project.or part thereof for which such bonds were issued shall be paid immediately into the fund 
created for the payment of the principal of said bonds and shall be used therefor. The validity of 
said bonds shall not be dependent on.or affected by the validity or regularity of any proceedings 
relating to the acquisition or improvement of the project for which the bonds are issued; and the 
purchaser or purchasers of the bonds shall in no manner be responsible for the application of the 
proceeds of the bonds by the municipality or any of its officers, agents and employees. 


History: 1953 Comp., § 6-9-19, enacted by Laws Bracketed material. — The bracketed material was 
1959, ch. 300, § 19. inserted by the compiler and is not part of the law. 


5-5-20, Covenants in bond proceedings. 


| Any proceedings authorizing the issuance of bonds under this act [5-5-1 through 5-5-23, 5-5-25 
through 5-5-27 NMSA 1978] may contain covenants (notwithstanding such covenants may limit 
the exercise of powers conferred by this act) as to any one or more of the following: 

A. ; the tolls, rates, rentals, charges, license taxes, other excise taxes or quasi-excise taxes, and 
general taxes. to be fixed,.charged or levied, the collection, use and disposition thereof, and their 
sufficiency, including but not limited to joint billing for and the discontinuance of facilities, com- 
modities or projects, the foreclosure of liens for delinquencies and the collection of penalties; 

B. the creation and maintenance of reserves or sinking funds and the regulation, use and dis- 
position thereof; 
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C. a fair and reasonable payment by any municipality from its general fund or other available 
moneys to the account of a designated project for the facilities or commodities furnished or ser- 
vices rendered thereby to the municipality or any of its departments, boards or agencies; 

D. the purpose or purposes to which the proceeds of the sale of bonds may be applied and the 
use and disposition thereof; 

E. the issuance of other or additional bonds payable from or constituting a charge against 
or lien upon any revenues pledged for the payment of bonds and the creation of future liens and 
incumbrances [encumbrances] thereagainst; 

F. the operation and maintenance of any project; 

G. the insurance to be carried thereon and use and disposition of insurance moneys; 

H. books of account and the inspection and audit thereof; 

I. events of default, rights and liabilities arising therefrom, and the meee liabilities, pow- 
ers and duties arising upon the breach by the municipality of any covenants, conditions or 
obligations; 

J. the vesting in a trustee or trustees, and the limitation of liabilities thereof, and as to the 
terms and conditions upon which the holders of the bonds or any portion, percentage or amount of 
them may enforce any covenants made under this act or duties imposed thereby; 

K. the terms and conditions upon which the holders of the bonds or of a specified portion, 
percentage or amount thereof or any trustee therefor shall be entitled to the appointment of a 
receiver, which receiver may enter and take possession of any project, operate and maintain the 
same, prescribe tolls, fees, rates, rentals, charges and taxes, and collect, receive and apply all rev- 
enues thereafter arising therefrom and in the same manner as the municipality itself might do; 

L. a procedure by which the terms of any proceedings authorizing bonds or any other contract 
with any holders of bonds, including but not limited to an indenture of trust or similar instrument, 
may be amended or abrogated, and as to the amount of bonds the holders of which must consent 
thereto and the manner in which such consent may be given; 

M. the terms and conditions upon which any or all of the bonds shall become or may be de- 
clared due before maturity, and as to the terms and conditions upon which such declaration and 
its consequences may be waived; 

N. the exercise of all or any combination of powers herein granted; and 

O. all such acts and things as may be necessary or convenient or desirable in order to secure 
the bonds of the governing body or, in its discretion, tend to make the bonds more marketable, not- 
withstanding that such covenant, act or thing of like or different character may not be enumerated 
herein, it being the intention hereof to give ‘a municipality power to do all things in the issuance of 
bonds and for their security except as herein specifically limited. 


History: 1953 Comp., § 6-9-20, enacted by Laws *  Bracketed material. — The bracketed material was 
1959, ch. 300, § 20. inserted by the compiler and is not part of the law. 


5-5-21. Remedies of bondholders. 


Subject to any contractual limitations binding upon the holders of any issue or series of bonds, 
or trustee therefor, including but not limited to the restriction of the exercise of any remedy toa 
specified proportion, percentage or number of such holders, any holder of bonds or trustee therefor, 
shall have the right and power, for the equal benefit and pe oaEal of all holders of bonds similarly 
situated: 

A. by mandamus or other suit, action or proceeding at law or in equity to enforce his rights 
against the municipality and its governing body and any of its officers, agents and employees 
and to require and compel the municipality or its governing body or any such officers, agents or 
employees to perform and carry out its and their duties, obligations or other commitments under 
this act [5-5-1 through 5-5-23, 5-5-25 through 5-5-27 NMSA 1978] and ats tts their covenants and 
agreements with the bondholders; 

B. by action or suit in equity to require the municipality and its governing body to account as 
if they were the trustee of an express trust; 
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C. by action or suit in equity to have appointed a receiver, which receiver may enter and take 
possession of any project revenues from which are pledged for the payment of the bonds, prescribe 
sufficient tolls, fees, rates, rentals, charges and excise taxes or quasi-excise taxes, and collect, re- 
ceive and apply all revenues’ or other moneys pledged for the payment of the bonds in the same 
manner as the municipality itself might do; 

D. by action or suit in equity enjoin any acts or things which may be unlawful or in violation of 
the rights of the bondholders; and 

E. bring suit upon the bonds. 

No right or remedy conferred by this act upon any holder of bonds or any trustee therefor is 
intended to be exclusive of other right or remedy but each such right or remedy is cumulative and 
in addition to every other right or remedy and may be exercised without exhausting and without 
regard to any other remedy conferred by this act or by any other law. The failure of any bondholder 
so to proceed as herein provided shall not relieve the municipality, its governing body or any of its 
officers, agents and employees of any liability for failure to perform or carry out any duty, obliga- 
ek or other commitment. 


History: 1953 Comp., § 6-9-21, enacted by Laws 
1959, ch. 300, § 21. 


5-5-22. Publication of authorizing proceedings; effect; right to contest 
legality; time limitation. 


The governing body may provide for the publication once in a newspaper of general circulation 
in the municipality of any proceedings adopted by the governing body ordering the issuance of any 
bonds. For a period of thirty days after the date of such publication, any person in interest shall 
have the right to contest the legality of any bond which may be authorized thereby (except for any 
bond delivered for value, containing a recital therein that it is issued under authority of this act 
[5-5-1 through 5-5-23, 5-5-25 through 5-5-27 NMSA 1978] and thus being incontestable for any 
cause whatsoever, as herein provided), and of the provisions made for the security and payment of 
any such bonds and of any other provisions in such proceedings; and after the expiration of such 
thirty-day period no one shall have any cause of action to contest the regularity, formality or legal- 
ity thereof for any cause whatsoever. 


History: 1953 Comp., § 6-9-22, enacted by Laws 
1959, ch. 300, § 22. 
5-5-23. Revenue bond charges. 


Whenever revenue bonds are issued hereunder, it shall be the duty of the governing body to im- 
pose, in connection with the revenues and proceeds pledged for their payment, tolls, rates, charges, 
fees, license taxes, other excise taxes or quasi-excise taxes fully sufficient to pay the principal of 
and interest on the bonds, and to camry out all commitments mau} in the proceedings aubnorizing 
their issuance. 


History: 1953 Comp., § 6-9-23, enacted by Laws ©. °, | 
1959, ch. 300, § 23. 


5-5-24. Pledging of occupation taxes. 


Occupation taxes authorized by Section 3- 38-3 NMSA 1978 may be pledged for the retirement of 
revenue bonds issued pursuant to the Joint City-County Building Law. 


History: 19538 Acai § 6-9-23.1, sapted by Laws 
1965, ch. 90, § 1. 
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5-5-25. Exemption from taxation. 


Bonds issued by any municipality pursuant hereto and the income therefrom shall at all times 
be free from taxation by the state of New Mexico and any subdivision thereof, except for any 
estate, inheritance and transfer taxes. 


History: 1953 Comp., § 6-9-24, enacted by Laws 
1959, ch. 300, § 24. 


5-5-26. Sufficiency of act. 


This act [5-5-1 through 5-5-23, 5-5-25 through 5-5-27 NMSA 1978], without reference to other 
statutes of the state except as herein otherwise specifically provided or necessarily implied, shall 
constitute full authority for the acquisition, improvement, operation and maintenance of any proj- 
ect and the borrowing of money and the authorization and issuance of bonds hereunder. No other 
act or law with regard to said purposes that provides for an election, requires an approval or in 
any way impedes or restricts the carrying out of the acts herein authorized to be done, shall be 
construed as applying to any proceedings taken hereunder or acts done pursuant hereto, it being 
intended that this act shall provide a separate method of accomplishing its objectives and not an 
exclusive one; and this act shall not be construed as repealing, amending or changing any such 
other act or law. 


History: 1953 Comp., § 6-9-25, enacted by Laws 
1959, ch. 300, § 25. 


5-5-27. Liberal construction. 


This act [5-5-1 through 5-5-23, 5-5-25 through 5-5-27 NMSA 1978] being necessary to secure the 
public health, safety, convenience and welfare, it shall be liberally construed to effect its purposes. 


History: 1953 Comp., § 6-9-26, enacted aa Laws 
1959, ch. 300, § 26. 


ARTICLE 6 
Dances 
(Repealed by Laws 1993, ch. 181, § 1.) _ 


5-6-1 to 5-6-5. Repealed. 


Repeals. — Laws 1993, ch. 181, §1 repealed 5-6-1 Laws 1963, ch. 142, §1, regulating dances, effective 
through 5-6-5 NMSA 1978, as enacted by Laws 1861, June 18, 1993. For provisions of former sections, see the 
p. 30, $$ 1 and 2, Laws 1869, ch. 32, §$ 14 and 15, and 1992 NMSA 1978 on NMOneSource.com. 

Fire District Bonds 

Sec. Sec, 
5-7-1. Short title. aX, 5-7-5, ‘Fire district bonds; terms. - j 
5-7-2. Definitions. ; » 5-7-6, Ordinance authorizing fire district bonds; two- 
5-7-3, Fire district bonds; authority to issue; pledge of thirds majority required. 

revenues; limitation on time of issuance. 5- ve 7, Fire district bonds not general county or munici- 
5-7-4. Use of proceeds of bond issue. pal obligations; authentication. : 
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5-7-1. Short title. 
This act [5-7-1 through 5-7-7 NMSA 1978] may be cited as the "Fire District Bond Act". 


History: Laws 19838, ch. 162, § 1. 


5-7-2. Definitions. 


As used in the Fire District Bond Act: 

A. "fire district bonds" means the bonds authorized in the Fire District Bond Act; 

B. "governing body" means the board of county commissioners of a county or the city council, 
city commission or board of trustees of a municipality; 

C. "pledged revenues" means the revenues, net income or net revenues authorized to be pledged 
to the payment of particular bonds as specifically provided in Section 3 [5-7-3 NMSA 1978] of the 
Fire District Bond Act; and 

D. "project revenues" means the net revenues of the fire district as well as revenues received 
by the fire district from the fire protection fund as provided in Sections 59-15-1 through 59-15-18 
NMSA 1978 [repealed], which may be pledged to fire district bonds pursuant to Subsection B of 
_ Section 8 of the Fire District Bond Act. 


History: Laws 1983, ch. 162, § 2. Sections 59-15-1 through 59-15-18 NMSA°1978, relat- 
Bracketed material. — The bracketed material was ing to the fire protection fund, were repealed by Laws 
inserted by the compiler and is not part of the law. 1984, ch. 127, § 997. For present comparable provisions, 


see Chapter 59A, Article 53 NMSA 1978. 


5-7-3. Fire district bonds; authority to issue; pledge of revenues; 
limitation on time of issuance. 


A. In addition to any other law authorizing a county or municipality to issue revenue bonds, a 
county or municipality may issue fire district bonds pursuant to the Fire District Bond Act for the 
purposes specified in this section. 

B. Fire district bonds may be issued for acquiring, extending, enlarging, bettering, repairing, 
improving, constructing, purchasing, furnishing, equipping and rehabilitating any fire district 
project, including, where applicable, purchasing, otherwise acquiring or improving the ground 
therefor, or for any combination of the foregoing purposes. The county or municipality may pledge 
irrevocably any or all of the project revenues provided for the operation of the fire district project 
for which the particular bonds are issued to the payment of the interest on and principal of such 
bonds. The net revenues of any fire district project shall not be pledged to the bonds issued for 
any fire district project which clearly is unrelated in its purpose; but nothing in this section shall 
prevent the pledge to any of such bonds of any such revenues received from any existing, future or 
disconnected facilities and equipment which are related to and which may constitute a part of the 
particular fire district project. Any general determination by the governing body of the county or 
municipality that any facilities or equipment are reasonably related to and shall constitute a part 
of a specified fire district project shall be conclusive if set forth in the proceedings os such 
fire district bonds. 


History: Laws 1983, ch. 162, § 3. 


5-7-4. Use of proceeds of bond issue. 


It is unlawful to divert, use or expend any money received from the issuance of fire district 
bonds for any purpose other than the purposes for which the bonds were issued. 


History: Laws 1983, ch. 162, § 4. 
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5-7-5. Fire district bonds; terms. 


County or municipal fire district. bonds: 

A. shall bear interest at a coupon rate or coupon rates not peers ai the maximum coupon rate 
which is permitted by the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978]; provided that 
interest shall be payable annually or semiannually and may or may not be evidenced by coupons; 
and provided further that the first interest payment date may be for interest accruing for any pe- 
riod not exceeding one year; 

B, may be subject to a prior redemption at the county's or municipality's option at such time 
or times and upon such terms and conditions, with or without the payment of such premium or 
premiums, as may be provided by ordinance; 

C. may mature at any time or times not exceeding twenty years after the date of i issuance; 

D, may be serial in form.and maturity or may consist of one bond payable at one time or in 
installments; 

EK. shall be sold for cash at, above or below par and at a price which results in a net effective 
interest rate which does not exceed the maximum permitted by the Public Securities Act; and | 

F. may be sold at public or private sale. 


History: Laws 1983, ch. 162, § 5. 


5-7-6. Ordinance Pan OKI IDE, fire district honds: two-thirds majority 
required. | 


A. Ataregular or special meeting called for the purpose of issuing fire district bonds as autho- 
rized in Section 3 [5-7-3 NMSA 1978] of the Fire District Bond Act, the governing body may adopt 
an ordinance that: . 

(1) declares the necessity for i issuing fire district bonds; 

(2) authorizes the issuance of fire district bonds by an affirmative vote of two-thirds of all 
the members of the governing body; and 

(3) designates the source of the pledged revenues. 


History: Laws 1983, ch. 162, § 6, . Compiler's notes. — This section was enacted without 
a Subsection B, 


5-7-7, Fire district bonds not general county or municipal obligations; : 
authentication. 


A. Fire district bonds or refunding bonds issued as authorized in the Fire District Bond Act are: 
(1) not general obligations of the county or municipality; and 
(2) collectible only from the proper pledged revenues, and. each bond shall state that it is 
payable solely from the proper pledged revenues and that the bondholders may not look to any 
other county or municipal fund for the payment. of the interest and principal of the bonds. ; 
B. The bonds and coupons shall be signed and sealed as provided by the ordinance issuing the 
same, and the Uniform Facsimile Signature of Public Officials Act shall be applicable. 


History: Laws 1983, ch. 162, § 7. Cross references, — For the Uniform Facsimile Sig- 
nature of Public Officials Act, see 6-9-1 NMSA 1978 et seq. 
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_ ARTICLE 8 
~~~ Land Development Fees and Rights 


Sec. “e Sec. 

§-8-1. Short title, §-8-27.. Advisory committee comments on capital im- 

§-8-2, Definitions. provements plan and impact fees. 

§-8-3. Authorization of fee. 5-8-28. Approval of capital improvements plan and im- 

5-8-4.’ Items-payable by fee. [se pact fee required. 

5-8-5. Items not payable by fee. ii 3 5-8-29, Consolidation of land use assumptions and capi- 

5-8-6. Capital improvements plan. j 4 tal improvements plan. 

5-8-7, Maximum fee per service unit. 5-8-30. Periodic update of land use assumptions and cap- 

5-8-8, Time for assessment and collection of fee. ital improvements plan required. 

§-8-9. Additional fee prohibited; exception. * §-8-31. Hearing on updated land use assumptions and 

§-8-10. Agreement with owner regarding payment. capital improvements plan. 

§-8-11. Collection of fees if services not available, 5-8-32. Hearing on amendments to land use assumptions, 

§-8-12. Entitlement to services. capital improvements plan or impact fee. 

§-8-13, Authority of municipality or county to spend funds §-8-33. Notice of hearing on amendments to land use as- 
} _ or enter into agreements to reduce fees. + sumptions, capital improvements plan or 

5-8-14. Requirement for governmental entities to pay fees, impact fee. 

5-8-15. Credits against facilities fees. a ' §-8-34. Advisory committee comments on amendments. 

5-8-16,, Accounting for fees and interest. © . §-8-35. Approval of amendments required. 

5-8-17. Refunds. §-8-36. Determination that no update of land use as- 

5-8-18, Compliance with procedures required. sumptions, capital improvements plan or 

§-8-19. Hearing on land use assumptions. , impact fee is needed: 

§-8-20. Information about assumptions available to public, -8-37. Advisory committee. 

5-8-21. Notice of hearing on land use assumptions. -8-38, Duties to be performed within time limits. 

5-8-22. System-wide land use assumptions. -8-39, Records of hearings. 

§-8-23. 0. Prior impact fees replaced by fees under Develop- 


proval of land use assumptions. ment Fees Act. 

5-8-24, Hearing on capital improvements plan, and 
impact fee, 

§-8-25. Information about plan available to public. 

§-8-26. Notice of hearing on capital improvements plan 


and impact fee. 


1, No effect on taxes or other charges. 
2. Moratorium on development prohibited. 
3 


§-8-3 
5-8-3 
5-8-3 
Capital improvements plan required after ap- §-8-40, 
5-8-4 
5-8-4 
§-8-43, Purpose; transfer of development rights. 


5-8-1. Short title. 
This act [5-8-1 mipuecss 5-8-42 REA 1978] may. be cited as the "Development Boek Act", 


_ History: Laws 1998, ch. 122, § 1... ) ANNOTATIONS 
Cross references. — For land use easements, see 


Chapter 47, Article 12 NMSA 1978. Law reviews. — For article, "Water Supply and Urban 


Growth in New Mexico; Same Old, Same Old or a New 
Era," see 48 Nat. Resources J, 803 (2003). 


5-8-2. Definitions. 


re used in ae Development Fees vet 
A. -"affordable housing" means any housing development built to benefit those whose income 
is at or below eighty percent’of the area median income; and who will pay no more than thirty 
percent of their gross monthly income towards such housing; 
B. "approved land use assumptions" means land use assumptions adopted originally or as 
amended under the Development Fees Act; 
C, "assessment" means a determination of the amount of an impact fee; 
D. "capital improvement" means any of the following facilities that have a life expectancy of 
ten or more years and are owned and operated by or on behalf of a municipality or county: 
(1) water supply, treatment and distribution facilities; wastewater collection and treat- 
ment facilities; and storm water, drainage and flood control facilities; 
(2) roadway facilities located within the service area, including roads, bridges, bike and 
pedestrian trails, bus bays, rights of way, traffic signals, Neate pa: and any local components of 
state and federal highways; 
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(3) buildings for fire, police and rescue’and essential equipment costing ten thousand 
dollars ($10,000) or more and having a life expectancy of ten years or more; and 
(4) parks, recreational areas, open space trails and related areas and facilities; 

E. "capital improvements plan" means a plan required by the Development Fees Act that 
identifies capital improvements or facility expansion for which impact fees may be assessed; 

F. "county" means a county of any classification; 

G. "facility expansion" means the expansion of the capacity of an existing facility that serves 
the same function as.an otherwise necessary new capital improvement, in order that the existing 
facility may serve new development. The term does not include the repair, maintenance, modern- 
ization or expansion of an existing facility to better serve existing development, including schools 
and related facilities; 

H. "hook-up fee" means a reasonable fee for connection of a service line to an existing gas, wa- 
ter, sewer or municipal or county utility; 

I, "impact fee" means a charge or assessment imposed by a municipality or county on new de- 
velopment in order to generate revenue for funding or recouping the costs of capital improvements 
or facility expansions necessitated by and attributable to the new development. The term includes 
amortized charges, lump-sum charges, capital recovery fees, contributions in aid of construction, 
development fees and:any other fee that functions as described by this definition. The term does 
not include hook-up fees, dedication of rights of way or easements or construction or dedication 
of on-site water distribution, wastewater collection or drainage facilities, or streets, sidewalks or 
curbs if the dedication or construction is required by a previously adopted valid ordinance or regu- 
lation and is necessitated by and attributable to the new development; 

J. "land use assumptions" includes a description of the service area and projections of changes 
in land uses, densities, intensities and population in the service area over at least a five-year period; 

K. "municipality" means any incorporated city, town or village, whether incorporated under 
general act, special act or special charter, and H class counties, including any home rule munici- 
pality or H class county chartered under the provisions of Article 10, Section 6 of the constitution 
of New Mexico; 

L. "new development" means the subdivision of land; reconstruction, redevelopment, conver- 
sion, structural alteration, relocation or enlargement of any structure; or any use or extension of 
the use of land; any of which increases the number of service units; 

M. "qualified professional" means a professional engineer, surveyor, financial analyst or plan- 
ner providing services within the scope of his license, education or experience; 

N. “roadway facilities" means arterial or collector streets or roads that have been designated 
on an officially adopted roadway plan of the municipality or county, including bridges, bike and 
pedestrian trails, bus bays, rights of way, traffic signals, landscaping and any local components of 
state or federal highways; 

O. "service area" means the area within the corporate boundaries or extraterritorial jurisdic- 
tion of a municipality or the boundaries of a county to be served by the capital improvements or 
facility expansions specified in the capital improvements plan designated on the basis of sound 
planning and engineering standards; and 

P. "service unit" means a standardized measure of consumption, use, generation or idcharee 
attributable to an individual unit of development calculated in accordance with generally accepted 
engineering or planning standards for a particular category of capital improvements or facility 
expansions. 


History: Laws 19983, ch. 122, § 2. Cross references. — For establishment. of H class 
county, see 4-44-38 NMSA 1978. 


5-8-3. Authorization of fee. 


A. Unless otherwise specifically authorized by the Development Fees Act, no siemens 1 or 
county may enact or impose an impact fee. 

B. Ifit complies with the Development Fees Act, a municipality or panies may enact or aateie 
impact fees on land within its respective corporate boundaries. 
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C. A municipality and county may enter into a joint:powers agreement to provide capital 
improvements within an area subject to both county and municipal platting and subdivision 
jurisdiction or extraterritorial jurisdiction and may charge an impact fee under the agreement, 
but if an impact fee is charged in that area, the ieniicipabiny and county shall i with the 
Development Fees Act. 

D. A municipality or ooh may waive impact fee requivessenys for affordable housing projects. 


History: Laws 1993, ch. 122,.§ 3: 2001, ch. 176, § 1. 
The 2001 amendment, effective June 15, 2001, added 
Subsection D. 


ANNOTATIONS 


No vested development rights under impact fee 
ordinance. — Where the»municipal impact fee ordi- 
nance exempted developers who possessed development 
rights that vested prior to the ordinance's date of enact- 
ment from paying the impact fee; prior to the date the 
ordinance was enacted, the municipal planning commis- 
sion approved a site plan for subdivision of land owned 
by plaintiff; the approved plan established zoning, tract 
boundaries, vehicle access, bicycle and trail access, public 
transit access, internal circulation requirements, build- 
ing heights, setbacks, and common landscape standards; 
none of the tracts were platted; and the regulations 
which were promulgated pursuant to the ordinance de- 
fined vested rights as development rights acquired and 
resulting from building permit. approval, final. plat: ap- 
proval, preliminary plat approval, or site plan for subdivi- 
sion or site plan for building permit approval and defined 
site plan for subdivision as a plat that covers at least one 
lot and specifies.access and building criteria, under the 
ordinance, a developer receives development rights at the 
time it receives approval of a reliable platting pattern, 


5-8-4. Items payable by fee. 


the developer's original site plan for subdivision did not 
confer the. development rights necessary to.establish 
vested rights under the ordinance, ‘because it did not 
“provide a reliable platting ‘pattern, and the developer 
was not exempt from paying impact fees» Andalucia Dev. 
Corp.,. Inc, v. City. of Albuquerque, 2010‘NMCA-052, 148 


N.M. 277, 234 P.3d 929. 


No common law vested development rights, — 
Where the municipal impact fee ordinance exempted de- 
velopers who possessed development rights that vested 
prior to the ordinance's date of enactment from paying the 
impact fee; prior to the date the ordinance was enacted, 
the municipal planning commission approved a site plan 
for subdivision of land owned by plaintiff; the approved 
plan established zoning, tract boundaries, vehicle access, 
bicycle and trail access, public transit access, internal 
circulation’ requirements, building heights, setbacks, and 
common landscape standards; none of the tracts were 
platted; and development of the property was subject to 
subsequent municipal approvals and the continuance of 
the project remained entirely within the municipality's 


( discretion, ‘the original site plan for subdivision did not 


confer a vested development, right under, common law 


and the developer was not exempt from paying impact 


fees. Andalucia Dev. Corp., Inc. v. City of Albuquerque, 
2010-NMCA-052, 148 N.M. 277, 234 P.3d 929° 


A. An impact fee may be imposed only to pay the Aiiswing specified costs of constructing capi- 


tal improvements or facility expansions: 


_ (1) estimated capital improvements plan cost; 

(2) planning, surveying and engineering fees paid to an independent qualified professional 
who} is not an employee of the municipality or county for services provided for and directly related 
to the construction of capital improvements or facility expansions; . 

(3) fees actually paid or contracted to be paid to an independent qualified professional, 
who is not an employee of the municipality or county, for the preparation or updating of a capital 


improvements plan; and 


(4) _ up to three percent of total impact fees collected for administrative costs for municipal 

or county employees who are qualified professionals. 
B. Projected debt service charges may be included in determining the amount of impact fees 
only if the impact fees are used for the payment of principal and interest on bonds, notes or other 
obligations issued to finance construction of capital improvements or facility expansions identified 


in the capital improvements plan. 


History: Laws 1998, ch. 122, § 4. 


5-8-5. Items not payable by fee. 


Impact fees shall not be imposed or used to pay for: 
A. construction, acquisition or expansion of public facilities or assets that are not capital 
improvements or facility expansions identified in the capital improvements plan; 
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B. repair, operation or maintenance of paseo or new capital oe a or facility 
expansions; 

C. upgrading, updating, panda or aot tera existing capital improvements to serve exist- 
ing development in order to meet stricter safety, efficiency, environmental or regulatory standards; 

D. upgrading, updating, expanding or replacing ExXIsmNE capital improvements to provide 
better service to existing development; 

E. administrative and operating costs of a municipality or county except as provided in 
Paragraph (4) of Subsection A:of Section 4 [5-8-4 NMSA 1978] of the Development Fees Act; 

F. principal payments or debt service charges on bonds or other indebtedness, except as al- 
lowed by Section 4 of the Development Fees Act; or 

G. libraries, community centers, schools, projects for economic development and employment 
growth, affordable housing or apparatus and equipment of any kind, except capital improvements 
defined in Paragraph (3) of Subsection C [D] of Section 2 [5-8-2 NMSA 1978] of the Development 
Fees Act. 


History: Laws 1993, ch. 122, § 5. The reference in Subsection G to Subsection C of 5-8-2 


Bracketed material. — The bracketed material was NMSA 1978, appears to actually refer to Subsection D of 


inserted by the compiler and it is not part of the law. that section. 


5-8-6. Capital improvements plan. 


A. A municipality or county shall use qualified professionals to prepare the capital improve- 
ments plan and to calculate the impact fee. The capital improvements plan shall follow the infra- 
structure capital improvement planning guidelines established by the department of finance and 
administration and shall address the following: 

(1) _ a description, as needed to reasonably support the proposed impact fee, which shall be 
prepared by a qualified professional, of the existing capital improvements within the service area 
and the costs to upgrade, update, improve, expand or replace the described capital improvements 
to adequately meet existing needs and usage and stricter safety, efiiieney, environmental or regu- 
latory standards; 

(2) an analysis, which shall be prepared by a qualified nratehatone of the total capac- 
ity, the level of current usage and commitments for usage of capacity of the existing capital 
improvements; 

(3) adescription, which shall be prepared by a qualified professional, of all or the parts of 
the capital improvements or facility expansions and their costs necessitated by and attributable to 
new development in the service area based on the approved land use assumptions; 

(4) a definitive table establishing the specific level or quantity of use, consumption, gener- 
ation or discharge of a service unit for each category of capital improvements or facility expansions 
and an equivalency or conversion table establishing the ratio of a service unit to various types of 
land uses, including residential, commercial and industrial; 

(5) the total number of projected service units necessitated by and attributable to new de- 
velopment within the service area based on the approved land use assumptions and calculated in 
accordance with generally accepted engineering or planning criteria; 

(6) the projected demand for capital improvements or facility expansions required by new 
service units accepted over a reasonable period of time, not to exceed ten years; and 

(7) anticipated sources of funding independent of impact fees. 

B. The analysis required by Paragraph (2) of Subsection A of this section may be prepared on a 
system-wide basis within the service area for each major category of capital improvement or facil- 
ity expansion for the designated service area. 

C. The governing body of a municipality or county is responsible for supervising the implemen- 
tation of the capital improvements plan in a timely manner. 


History: Laws 1993, ch, 122, § 6. 
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5-8-7. Maximum fee per service unit. 


The fee shall not exceed the cost to pay for a proportionate share of the cost of system improve- 
ments, based upon service units, needed to serve new development. 


History: Laws 1998, ch. 122, § 7. 


5-8-8. Time for assessment and collection of fee. 


A. Assessments of an impact fee shall be made at the earliest possible time. Collection of the 
impact fee shall occur at the latest possible time. 

B. For land that has been platted in accordance with the subdivision or platting procedures of 
a municipality or county before the effective date of the Development Fees Act or for land on which 
new development occurs or is proposed without platting, the municipality or county may assess 
the impact fees at the time of development approval or issuance of a building permit, whichever 
date is earlier. The assessment shall be valid for a period of not less than four years from the date 
of development approval or issuance of a building permit, whichever date is earlier. 

C. For land that is platted after the effective date of the Development Fees Act, the municipal- 
ity or county shall assess the fees at the time of recording of the subdivision plat and this assess- 
ment shall be valid for a period of not less than four years from the date of recording of the plat. 

D. Collection of impact fees shall occur no earlier than the date of issuance of a building permit. 

E. For new development that is platted in accordance with the subdivision or platting proce- 
dures of a municipality or county before the adoption of an impact fee, an impact fee shall not be 
collected on any service unit for which a valid building permit has been issued. 

F. After the expiration of the four-year period described in Subsections B and C of this section, 
a municipality or county may adjust the assessed impact fee to the level of current impact fees as 
provided in the Development Fees Act. 


History: Laws 1993, ch. 122, § 8. the effective date of Laws 19938, ch. 122, which was July 1, 
Compiler's notes, — The phrase "effective date ofthe . 1993. 
Development Fees Act", in Subsections B and C, refers to 


5-8-9, Additional fee prohibited; exception. 


Except as provided in Subsection F of Section 8 [5-8-8 NMSA 1978] of the Development Fees 
Act, after assessment of the impact fees attributable to the new development or execution of an 
agreement for payment of impact fees, additional impact fees or increases in fees may not be as- 
sessed for any reason unless the number of service units to be developed increases. In the event of 
an increase in the number of service units, the impact fees to be imposed are limited to the amount 
attributable to the additional service units. 


History: Laws 1998, ch. 122, § 9. 


5-8-10. Agreement with owner regarding payment. 


A municipality or county is authorized to enter into an agreement with the owner of a tract of 
land for which a plat has been recorded providing for a method of payment of the impact fees over 
an extended period of time otherwise in compliance with the Development Fees Act. 


History: Laws 1998, ch. 122, § 10. 
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5-8-11. Collection of fees if services not available. 


Impact fees may be assessed but shall not be collected unless the: 

A. collection is made to pay for a capital improvement or facility expansion that rhe been 
identified in the capital improvements plan and the municipality or county commits to complete 
construction within seven years and to have the service available within a reasonable period of 
time after completion of construction considering the type of capital improvement or facility ex- 
pansion to be constructed but in no event longer than seven years; 

B. municipality or county agrees that the owner of a new development may construct + ad- 
opted municipal or county standards or finance the capital improvements or facility expansions 
and agrees that the costs incurred or funds advanced will be credited against the impact fees oth- 
erwise due from the new development or agrees to reimburse the owner for such costs from impact 
fees paid from other new developments that will use such capital improvements or facility expan- 
sions, which fees shall be collected and reimbursed to the property owner of record at the time the 
plat of the other new development is recorded; or 

C. time period set forth in Subsection A of this section can be extended, provided the munici- 
pality or county obtains a performance bond or similar surety securing performance of the obliga- 
tion to construct the capital improvements or facility expansions but in no event longer than seven 
years from commencement of construction of the capital improvements or facility expansion, for 
which fees have been collected. The municipality or county shall establish written procedures to 
ensure that the owner of a new development shall not lose the value of the credits. Any refund for 
fees shall be made as provided in Section 17 [5-8-17 NMSA 1978] of the Development Fees Act. 


History: Laws 1993, ch. 122, § 11. 


5-8-12. Entitlement to services. 


Any new development for which an impact fee has been paid is entitled to the permanent use 
and benefit of the services for which the fee was exacted and is entitled to receive prompt’ service 
from any existing facilities with actual capacity to serve the new service units. 


History: Laws 1993, ch. 122, § 12. 


5-8-13. Authority of municipality or county to.spend funds or enter into 
agreements to reduce fees. 


Municipalities or counties may spend funds from any lawful source or pay for all or a part. of 
the capital improvements or facility expansions to reduce the amount of impact fees, A developer 
and a municipality or county may agree to offset or reduce part or all.of the impact,fee assessed on 
that new development, provided that the public policy which supports the reduction is contained 
in the appropriate planning documents of the municipality or county and provided that the devel- 
opment's new proportionate share of the system improvement is funded with revenues other than 
impact fees from other new developments. 


History: Laws 1993, ch. 122, § 13. 


5-8-14, Requirement for governmental entities to pay fees. 


Governmental entities shall pay all impact fees imposed under the Development Fees Act, 


History: Laws 1993, ch. 122, § 14. 
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5-8-15. Credits against facilities fees. 


Any construction of, contributions to or dedications of on-site or off-site facilities, improvements, 
or real or personal property with off-site benefits not required to serve the new development, in 
excess of minimum municipal and county standards established by a previously adopted and.valid 
ordinance or regulation and required by a municipality or county as a condition of development 
approval shall be credited against impact fees otherwise due from the development. The credit 
shall include the value of: 

A. dedication of land for parks, recreational areas, open space trails and related areas and 
facilities or payments in lieu of that dedication; and 

B. dedication of rights of way or easements or construction or dedication of on-site water distri- 
bution, wastewater collection or drainage facilities, or streets, sidewalks or curbs, 


History: Laws 19983, ch. 122, § 15. 


5-8-16. Accounting for fees and interest. 


A. The order, ordinance or resolution imposing an impact fee shall provide that all money 
collected through the adoption of an impact fee shall be maintained in separate interest-bearing 
accounts clearly identifying the payor and the category of capital improvements or facility expan- 
sions within the service area for which the fee was adopted. 

B. Interest earned on impact fees shall become part of the account on which it is earned and 
shall be subject to all restrictions placed on the use of impact fees under the Development Fees Act. 

C. Money from impact fees may be spent only for the purposes for which the impact fee was im- 
posed as shown by the capital improvements plan and as authorized by the Development Fees Act. 

D. The records of the accounts into which impact fees are deposited shall be open for public 
inspection and copying during ordinary business hours of the municipality or county. 

E." As part of its annual audit process, a municipality or county shall prepare an annual report 
describing the amount of any impact fees collected, encumbered and used during the preceding 
year by category of capital improvement and service area identified as provided in Subsection A of 
this section. 


History: Laws 1998, ch. 122, § 16. 


5-8-17. Refunds. 


A. Upon the request of an owner of the property on which an impact fee has been paid, the mu- 
nicipality or county shall refund the impact fee if existing facilities are available and service is not 
provided or the municipality or county has, after collecting the fee when service was not available, 
failed to complete construction within the time allowed under Section 11 [5-8-11 NMSA 1978] 
of the Development Fees Act or service is not available within a reasonable period of time after 
completion of construction considering the type of capital improvement or facility expansion to be 
constructed, but in no event later than seven years from the date of payment under Subsection A 
of Section 11 of the Development Fees Act. 

B. Upon completion of the capital improvements or facility expansions identified in the capital 
improvements plan, the municipality or county shall recalculate the impact fee using the actual 
costs of the capital improvements or facility expansion. If the impact fee calculated based on ac- 
tual costs is less than the impact fee paid, including any sources of funding not anticipated in the 
capital improvements plan, the municipality or county shall refund the difference if the difference 
exceeds the impact fee paid by more than ten percent, based upon actual costs. 

C. The municipality or county shall refund any impact fee or part of it that is not spent as au- 
thorized by the Development Fees Act within seven years after the date of payment. 

D. Arefund shall bear interest calculated from the date of collection to the date of refund at the 
statutory rate as set forth in Section 56-8-3 NMSA 1978. 
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E. All refunds shall be made to the record owner of the property at the time the refund is paid. 
However, if the impact fees were paid by a governmental entity, payment shall be made to the 
governmental entity. 

F. The owner of the property on which an impact fee has been paid or a governmental entity 
that has paid the impact fee has shesasigeeh = to sue for a refund under this section. 


History: Laws 19983, ch. 122, § 17. 


5-8-18. Compliance with procedures required. 


Except as otherwise provided by the Development Fees Act, a municipality or county shall 
comply with that act to levy an impact fee. 


History: Laws 1999, ch. 122, § 18. 


5-8-19. Hearing on land use assumptions. 


To impose an impact fee, a municipality or county shall schedule and publish notice. of a public 
hearing to consider land use assumptions within the designated service area that will be used to 
develop the capital improvements plan. 


History: Laws 1993, ch, 122, § 19. 


5-8-20. Information about assumptions available to public. 


On or before the date of the first publication of the notice of the hearing on land use assump- 
tions, the municipality or county shall make available to the public its land use assumptions, the 
time period of the projections and a description of the general nature of the capital improvement 
facilities that may be proposed. 


History: Laws 1993, ch. 122, § 20. 


5-8-21. Notice of hearing on land use assumptions. 


A. The municipality or county shall publish notice of the hearing conforming to locally adopted 
regulations governing change-of-zone requests, except as otherwise provided in this section. 
B. The notice shall contain: | 
(1) a headline to read as follows: 
"NOTICE OF PUBLIC HEARING ON LAND 
USE ASSUMPTIONS RELATING 
TO POSSIBLE ADOPTION OF 
IMPACT FEES"; 

(2) the time, date and location of the hearing; 

(3) a statement that the purpose of the hearing is to consider the land use assumptions 
that will be used to develop a capital improvements plan under which an impact fee may be 
imposed; 

(4) an easily understandable map of the service area to which the land use assumptions 
apply; and 

(5) astatement that any member of the public has the right to appear at the hearing and 
present evidence for or against the land use assumptions. 
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C. -The municipality: or county, within thirty days after the date of the public hearing, shall 
approve or disapprove the land use assumptions. 

D. An ordinance, order or resolution approving land use assumptions shall not be’ adopted as 
an emergency measure and its adoption must comply with the procedural sis at aig of the 
Development Fees Act. 


History: Laws 1993, ch. 122, $ 21. 


5-8-22. System-wide land use assumptions. 


A. A municipality or county may adopt system-wide land use assumptions for water supply 
and treatment facilities in lieu of adopting land use assumptions for each service area 2 for such 
facilities. 

B. Prior to adopting system-wide land use assumptions, a municipality or county shall follow 
the public notice, hearing and other requirements for adopting land use assumptions. 

C. After adoption of system-wide land use assumptions, a municipality or county is not re- 
quired to adopt additional land use assumptions for a service area for water supply, treatment 
and distribution facilities or wastewater collection and treatment facilities as a prerequisite to the 
adoption of a capital improvements plan or impact fee, provided the capital improvements plan 
and impact fee are consistent with the system-wide land use assumptions. 


History: Laws 1998, ch, 122, § 22. 


5-8-23. Capital improvements plan required after approval of land use 
assumptions. 


If the governing body adopts an ordinance, order or resolution approving the land use assump- 
tions, the municipality or county shall provide for a capital improvements plan to be developed by 
qualified professionals using generally accepted engineering and planning practices in accordance 
with Section 6 [5-8-6 Abo leh of the eecorimess har Act. 


History: Laws 1993, eh 122, § 23. 


5-8-24. Hearing on capital improvements plan and impact fee. 


Upon completion of the capital improvements plan, the governing body shall schedule and 
publish notice of a public hearing to discuss the adoption of the capital improvements plan 
and imposition of the impact fee. The public hearing must be held by the governing body of the 
municipality or county to discuss the proposed ordinance, order or resolution adopting a capital 
improvements plan and imposing an impact fee. 


History: Laws 1993, ch. 122, § 24. 


5-8-25. Information about plan available to public. 


On or before the date of the first publication of the notice of the hearing on the capital i improve- 
ments plan a impact fee, the plan shall be pies available to the public. 


History: Laws 1993, ch. 122, § 25. 
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5-8-26. Notice of hearing on capital improvements plan and impact fee. 


A. The municipality or county shall publish notice of the hearing conforming to locally adopted 
regulations governing change-of-zone requests, except as otherwise provided in this section. 
B. The notice must contain the following: 
(1) aheadline to read as follows: 
"NOTICE OF PUBLIC HEARING ON CAPITAL 
IMPROVEMENTS PLAN AND 
ADOPTION OF IMPACT 
FEES"; 
(2) the time, date and location of the hearing; | , 
(3) a statement that the purpose of the hearing is to consider the proposed capital 
improvements plan and the adoption of an impact fee; 
(4) an easily understandable map of the service area in which the proposed fee will be 
imposed; 
(5) the amount of the proposed impact fee per service unit; and 
(6) astatement that any member of the public has the right to appear at the hearing and 
present evidence for or against the plan and proposed fee. 


History: Laws 19983, ch. 122, § 26. 


5-8-27. Advisory committee comments on capital improvements plan 
and impact fees. 


The advisory committee created under Section 37 [5-8-37 NMSA 1978] of the Development Fees 
Act shall file its written comments on the proposed capital improvements plan and impact fees 
before the fifth business day before the date of the public hearing on the plan and fees. 


History: Laws 1993, ch. 122, § 27. 


5-8-28. Approval of capital improvements plan and impact fee 
required. 


A. The municipality or county, within thirty days after the date of the public hearing on the 
capital improvements plan and impact fee, shall approve, disapprove or modify the adoption of the 
capital improvements plan and imposition of an impact fee. 

B. An ordinance, order or resolution approving the capital improvements plan and irr te 
of an impact fee shall not be adopted as an emergency measure and its adoption must comply with 
the procedural requirements of the Development Fees Act. 


History: Laws 1998, ch. 122, § 28. 


5-8-29. Consolidation of land use assumptions and capital 
improvements plan. | 


A. In lieu of separately adopting the land use assumptions and capital improvements plan for 
a service area containing not greater than three hundred units, a municipality or county may con- 
solidate the land use assumptions and the capital improvements plan, and econ the assumptions, 
the plan and the impact fee simultaneously. 

B. Ifa municipality or county elects to consolidate the land use assumptions and capital im- 
provements plan as authorized by Subsection A of this section, the municipality or county shall 
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first comply with Section 20 [5-8-20 NMSA 1978] of the Development Fees Act and follow the 
public notice and hearing requirements for adopting a capital improvements plan and impact fee 
as provided in Section 21 [5-8-21 NMSA 1978] of that act, except: 

(1) the headline for the notice by publication shall read as follows: 

"NOTICE OF PUBLIC HEARING ON 
ADOPTION OF LAND USE 
ASSUMPTIONS AND 

~ IMPACT FEES"; 

(2) the notice shall state that the municipality or county intends to adopt land use as- 
sumptions, a capital improvements plan and impact fees at the hearing and does not intend to hold 
separate hearings to adopt the land use assumptions, capital improvements plan and impact fees; 

(3) the notice shall specify a date, not earlier than sixty days after publication of the first 
notice, and must state that if a person, by not later than the date specified, makes a written re- 
quest for separate hearings, the governing body shall hold separate hearings to adopt the land 
use assumptions and capital improvements plan; and 

(4) the notice shall provide the name and mailing address of the official of the municipality 
or county to whom a request for separate hearings shall be sent. 

C. In addition to the requirements of Subsection B of this section, the municipality or county 
shall comply with all other requirements for adopting land use assumptions, a capital improve- 
ments plan and an impact fee. 


History: Laws 1993, ch. 122, § 29. 


5-8-30. Periodic update of land use assumptions and capital 
improvements plan required. 


A. Amunicipality or county imposing an impact fee shall update the land use assumptions and 
capital improvements plan at least every five years. The initial five-year period begins on the day 
the capital improvements plan is adopted. 

B. The municipality or county shall review and evaluate its current land use assumptions and 
shall cause an update of the capital improvements plan to be prepared in accordance with the 
Development Fees Act. 


History: Laws 1998, ch. 122, § 30. 


5-8-31. Hearing on updated land use assumptions and capital 
improvements plan. 


The governing body of the municipality or county shall, within sixty days after the date it re- 
ceives the update of the land use assumptions and the capital improvements plan, schedule and 
publish notice of a public hearing to discuss and review the update and shall determine whether 
to amend the plan. 


History: Laws 1998, ch. 122, § 31. 


5-8-32. Hearing on amendments to land use assumptions, capital 
improvements plan or impact fee. 


A public hearing shall be held by the governing body of the municipality or county to dis- 
cuss the proposed ordinance, order or resolution amending land use assumptions, the capital 
improvements plan or the impact fee. On or before the date of the first publication of the notice 
of the hearing on the amendments, the land use assumptions and the capital improvements plan, 
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including the amount of any. proposed amended impact fee per service unit, shall be made avail- 
able to the public. ) 


History: Laws 1993, ch. 122, § 32, 


5-8-33. Notice of hearing on amendments to land use assumptions, 
capital improvements plan or impact fee. 


A, The municipality or county shall publish notice of the hearing conforming to locally adopted 
regulations governing change-of-zone requests, except as otherwise provided in this section. 
B. The notice must contain the following: 
(1) a headline to read as follows: 
"NOTICE OF PUBLIC HEARING ON AMENDMENTS 
TO LAND USE ASSUMPTIONS, CAPITAL 
IMPROVEMENTS PLAN OR 
IMPACT FEES"; 
(2) the time, date and location of the hearing; 
(3) a statement that the purpose of the hearing is to consider amendments to land use 
assumptions, capital improvements plan or impact fees; 
(4) an easily understandable description and map of the service area on which the update 
is being prepared; and 
(5) astatement that any member of the public has the right to appear at the hearing and 
present evidence for or against the update. 


History: Laws 1993, ch. 122, § 33. 


5-8-34. Advisory committee comments on amendments. 


The advisory committee created under Section 37 [5-8-837 NMSA 1978] of the Development Fees 
Act shall file its written comments with the applicable municipality or county on the proposed 
amendments to the land use assumptions, capital improvements plan or impact fees before the 
fifth business day before the date of the public hearing on the amendments. 


History: Laws 1998, ch. 122, § 34. 


5-8-35. Approval of amendments required. 


A. The municipality or county, within thirty days after the date of the public hearing on the 
amendments, shall approve, disapprove, revise or modify the amendments to the land use assump- 
tions, the capital improvements plan or impact fees. 

B. An ordinance, order or resolution approving the amendments to the land use assumptions, 
the capital improvements plan or impact fees shall not be adopted as an emergency measure and 
such adoption must comply with the procedural requirements of the Development Fees Act. 


History: Laws 1998, ch. 122, § 35. 


5-8-36. Determination that no update of land use assumptions, capital 
improvements plan or impact fee is needed. 


A. Ifat the time an update under Section 30 [5-8-30 NMSA 1978] of the Development Fees Act 
is required, the governing body determines that no changes to the land use assumptions, capital 
improvements plan or impact fees are needed, it may, as an alternative to the updating require- 
ments of Sections 30 through 35 [5-8-30 through 5-8-35 NMSA 1978] of the Development Fees Act, 
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publish notice of its determination conforming to locally adopted regulations governing change-of- 
zone requests, except as otherwise provided in this section. 

B. The notice shall contain the following: 

(1) a headline to read as follows: 

"NOTICE OF DETERMINATION NOT TO 
UPDATE LAND USE ASSUMPTIONS, 
CAPITAL IMPROVEMENTS PLAN OR 
IMPACT FEES"; 

(2) astatement that the governing body of the municipality or county has determined that 
no change to the land use assumptions, capital improvements plan or impact fees are necessary; 

(3) an easily understandable description and a map of the service area in which the updat- 
ing has been determined to be unnecessary; 

(4) .a statement that if, within a specified date, which date shall be at least sixty days after 
publication of the notice, a person makes a written request to the designated official of the munici- 
pality or county requesting that the land use, assumptions, capital improvements plan or impact 
fees be updated, the, governing body may accept or reject such request by following the require- 
ments of Sections 30 through 35 of the Development Fees Act;.and 

(5) astatement identifying the name and mailing address of the official of the municipal- 
ity or county to whom a request for an update should be sent. 

C. The advisory committee shall file its written comments on the need for updating the land 
use assumptions, capital improvements plan and impact fees before the fifth business day be- 
fore the earliest notice of the governing body's decision that no update is necessary is mailed or 
published. 

D. If by the date specified in Paragraph (4) of Subsection B of this section, a person requests 
in writing that the land use assumptions, capital improvements plan, or impact fees be updated, 
the governing body shall cause, accept or reject an update of the land use assumptions and capital 
improvements plan to be prepared in accordance with Sections 30 through 35 of the Development 
Fees Act. 

E. An ordinance, order or resolution determining the need for updating land use assumptions, 
capital improvements plan or impact fees shall not be adopted as an emergency measure and its 
adoption must comply with the procedural requirements of the Development Fees Act. 


~ History: Laws 1998, ch. 122, § 36, 


5-8-37. Advisory committee. . 


A. On or before the date on which the order, ordinance or resolution is adopted under Sec- 
tion 19 [5-8-19 NMSA 1978] of the Development Fees Act, the governing body of a municipality or 
county shall appoint a capital improvements advisory committee. 

B. The advisory committee shall be composed of not less than five members who shall be ap- 
pointed by a majority vote of the governing body. Not less than forty percent of the membership 
of the advisory committee must be representative of the real estate, development or building 
industries. No members shall be employees or officials of a municipality or county or other gov- 
ernmental entity. 

C. The advisory committee serves in an advisory capacity and shall: 

(1) advise and assist the municipality or county in adopting land use assumptions; 

(2) review the capital improvements plan and file written comments; 

(3) monitor and evaluate implementation of the capital improvements plan; 

(4) file annual reports with respect to the progress of the:capital improvements plan and 
report to the municipality or county any perceived inequities in implementing the plan or impos- 
ing the impact fee; and 

(5) advise the municipality or county of the need to update or revise the land use assump- 
tions, capital improvements plan and impact fee. 
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D. The municipality or county shall make available to the advisory committee any professional 
reports with respect to developing and implementing the capital improvements plan. ) 

E. The governing body of the municipality or county shall adopt procedural rules for the advi- 
sory committee to follow in carrying out its duties. 


History: Laws 1993, ch. 122, § 37. 


5-8-38, Duties to be performed within time limits. 


If the governing body of the municipality or county does not perform a duty imposed under the 
Development Fees Act within the prescribed period, a person who has paid an impact fee or an 
owner of land on which an impact fee has been paid has the right to present a written request to 
the governing body of the municipality or county stating the nature of the unperformed duty and 
requesting that it be performed within sixty days after the date of the request. If the governing 
body of the municipality or county finds that the duty is required under the Development Fees Act 
and is late in being performed, it shall cause the duty to commence within sixty days after the date 
of the request and continue until completion. — . 


History: Laws 1993, ch. 122, § 38. 


5-8-39. Records of hearings. 


A record shall be made of any public hearing provided for by the Development Fees Act. The re- 
cord shall be maintained and be made available for public inspection by the municipality or county 
for at least ten years after the date of the public hearing. 


{ 


History: Laws 19983, ch. 122, § 39. | 


5-8-40. Prior impact fees replaced by fees under Development Fees Act. 


An impact fee that is in place on the effective date of the Development Fees Act shall be replaced 
by an impact fee imposed under that act by July 1, 1995. Any municipality or county having an 
impact fee that has not been replaced under that act by July 1, 1995 shall be liable to any party 
who, after the effective date of that act, pays an impact fee that exceeds the maximum permitted 
under that act by more than ten percent for an amount equal to two times the difference between 
the maximum impact fee allowed and the actual impact fee imposed, plus reasonable attorneys' 
fees and court costs. : 


History: Laws 1998, ch. 122, § 40. 


5-8-41. No effect on taxes or other charges. 


The Development Fees Act does not prohibit, affect or regulate any tax, fee, charge or assess- 
ment specifically authorized by state law. 


History: Laws 19983, ch. 122, § 41. 


5-8-42. Moratorium on development prohibited. 


A moratorium shall not be placed on new development for the sole purpose of awaiting the 
completion of all or any part of the process necessary to develop, adopt or update impact fees. 


History: Laws 1993, ch. 122, § 42. 
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5-8-43. Purpose; transfer of development rights. 


» A. The purpose of this' section is to: 

' (1) clarify an application of existing authority; 

(2). provide guidelines for counties and municipalities to regulate crareatidrs of development 
rights consistent with comprehensive plans; 

(3) encourage the conservation of ecological, cpheedt haa and historical land; and 

(4) require public notification of transfers of development rights. 

B; A municipality or county may, by ordinance, provide for voluntary transfer of all or partial 
development rights from one parcel of land to another parcel of land. 

C. The ordinance shall identify on a zoning map areas from which development rights may be 
transferred and areas to which development rights may be transferred. 

D. The ordinance shall provide for: 

(1) the voluntary transfer of a development right from one parcel of land to increase ie 
intensity of development of another parcel of land; 

(2) joint powers agreements, if applicable, for administration of transfers of development 
rights across jurisdictional boundaries; 

(3) the method of transfer of development rights, including methods of determining the 
accounting for the rights transferred;, 

(4) the reasonable rules to effect and control transfers and ensure compliance with the 
provisions of the ordinance; and 

(5) . public notification to the areas to which aeeolaaesetah rights may be transferred. 

E. Transference of a development right shall be in writing and executed by the owner of the 
parcel from which the development right is being transferred and acknowledged by the transferor. 
A development right shall not be subject to condemnation. 

F. As used in this section, "development right" means the rights permitted to a lot, parcel or 
area ‘of land under a zoning ordinance or local law respecting permissible use, area, density or 
height of improvements executed thereon, and development rights may be calculated and allo- 
cated in accordance with density or height limitations or any criteria that will effectively quantify 
a development right ina reasonable and uniform manner. 

G. Nothing in this section shall be construed to authorize a municipality or a oxtatity to impair 
existing property rights. ) 


History: Laws 2003, ch. 229, § 1, ty Cross references, — For property law in general, see 
Chapter 47 NMSA 1978. 
ARTICLE 9 
Enterprise Zones 
Sec. Sec. 
5-9-1. Short title. 5-9-8. Evaluation and reporting requirements. 
5-9-2. Purpose. 5-9-9, State agency cooperation; business incentives. 
5-9-8. Definitions: 5-9-10. Tax increment method of financing. 
5-9-4. Designation of enterprise zones; revocation of 5-9-11. Tax increment procedures, 
designation. §-9-12. Enterprise zone fund; creation; use. 

5-9-5, Eligibility requirements. §-9-18. Tax increment method approval. 
5-9-6. Enterprise zone plan; incentives and initiatives. 5-9-14. Tax increment method; base value for distribution. 
5-9-7, Administration. 5-9-15. Regulations. ' 


5-9-1. Short title. 


Sections 1 through 15 [5-9-1 through 5-9-15 NMSA 1978] of this act may be cited as the "Enter- 
prise Zone Act". 


History: Laws 1998, ch. 33, § 1. 
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5-9-2. Purpose. 


It is the purpose of the Enterprise Zone Act to provide for the establishment of enterprise zones 
in a wide variety of geographic areas in order to stimulate the: creation of new jobs, particularly 
for economically disadvantaged workers and long-term unemployed individuals, and to promote 
revitalization of economically distressed areas by providing or encouraging: 

A. tax relief at the state and local levels; 

B. zoning relief at the local level; and 

C. improvement of local services and betterment of the economic status of eafteteyy zone 
residents in their own community, particularly through the increased involvement of poet local 
and neighborhood organizations. ] 


History: Laws 1998, ch. 33, § 2. 


5-9-3. Definitions. 


As used in the Enterprise Zone Act: 

A. "business facility" means the place of business within an enterprise zone of a business that 
is established within or begins operations in an enterprise zone; 

B. "economically disadvantaged worker" means an employed person whoae4 income as an unre- 
lated individual or whose family income is less than the federally established poverty level and is 
below seventy percent of the lower living-standard-income level as determined and published by 
the United States department of labor; i 

C. “enterprise zone" means any geographical area that is designated as an enterprise zone in 
accordance with the provisions of the Enterprise Zone Act; 

D. "local government" means: 

(1). the governing body of any county, incorporated municipality or Indian nation, tribe or 
pueblo; or 

(2) the entity designated as a governing body in a joint powers Riveennale entered into 
between or among the entities described in Paragraph (1) of this subsection for the purpose of cre- 
ating and administering an enterprise zone; 

E. “long-term unemployed worker" means a person with limited opportunity for employment 
or reemployment in the same or similar occupation in the same area in which an individual re- 
sides, including any older individuals who may have substantial barriers to employment by reason 
of age; and 

F. "project" means an activity, undertaking or series of activities or undertakings designed to 
create new jobs, encourage business development and eliminate slums or blighted areas in enter- 
prise zones that conform to an approved enterprise zone plan for job and business development, 
slum clearance and redevelopment, rehabilitation and preservation in the enterprise zone. 


History: Laws 1998, ch. 38, § 3. 


5-9-4. Designation of enterprise zones; revocation of designation. 


A. No area shall be designated an enterprise zone until the local government has promulgated 
an ordinance governing: 
(1) the parameters relating to the size and population characteristics of an enterprise 
zone; and 
(2) the contents of an enterprise zone plan. 
B. The local government may designate an enterprise zone by duly enacted resolution on or 
after January 1, 1994. 
C. The designation by the local government of an area as an enterprise zone shall remain in 
effect from the date of the designation until the earliest of: 
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(1) December 31 of the fifteenth calendar year following the year in which the designation 
was made; 

(2) the termination date specified in the domentiting resolution; or 

(3) the date upon which the local government revokes the orice sage iia cu to Sub- 
section D of this section. 

D. The local government may revoke the designation of an area as an enterprise zone if it 
determines after notice and a public hearing that the operation and administration of the enter- 
prise zone*is not in substantial compliance with the law, ordinance, resolution or the approved 
enterprise zone plan for that enterprise zone. 

EK. The secretary of economic development shall have the authority to make performance au- 
dits at any time of any designated enterprise zone to determine whether the enterprise zone is in 
compliance with the Enterprise Zone Act, local zone ordinances, resolutions, joint powers agree- 
ments and the enterprise zone plan. If an enterprise zone is determined to be out of compliance, 
the secretary may immediately revoke the designation of the area as an enterprise zone. 

; F. « Automatic state revocation shall be made by the secretary of economic development if the 
achat reporting requirements required in Section 8 [5-9-8 NMSA 1978] of the Enterprise Zone 
Act.are not made. 

G. If state revocation of an enterprise zone occurs, the local government responsible for the 
enterprise zone loses its right to designate successor enterprise zones for forty-eight months after 
the date of the secretary's revocation letter to the local government, and: 

(1). all tax increment financing agreements and tax credits then in force shall.cease at the 
end of the calendar year in which revocation occurred; and 

(2) all accumulated money in the enterprise zone fund of the ened aihaxtnise shall 
revert back proportionately to the units of government originally impacted by the tax increment 
authorization agreement. 


History: Laws 1998, ch. 33, § 4. 


5-9-5. Eligibility requirements. 


A. An area may be designated an enterprise zone if the area meets the requirements of this 
section. 
B. The local government may designate as an enthepHeed zone an area within a municipality: 
(1) that has a population not exceeding twenty-five percent of the population of the mu- 
nicipality and a land area not exceeding twenty-five percent of the land area of the municipality; 
(2) that, when combined with the population and land area of any existing enterprise 
zones within that municipality, produces a combined population less than twenty-five percent of 
the population of the municipality and a combined land area less than twenty-five percent of the 
land area of the municipality; and 
(3) in which there is widespread poverty, unemployment and general distress in the area, 
as evidenced by substantial deterioration, abandonment or demolition of commercial or residen- 
tial structures and as evidenced by one or more of the following criteria: . 
(a) the average rate of unemployment in the area under consideration as an enter- 
prise zone for the most recent eighteen-month period for which data is available exceeds the aver- 
age rate of unemployment for the state for that period by at least one percentage point; or 
(b) at least sixty percent of the households living in the area under consideration as 
an enterprise zone have income below eighty percent of the median income of households of the 
municipality as determined pursuant to Section 119 of the federal Housing and Community De- 
velopment Act of 1974, as that section may be amended or renumbered. 
C. The local government may designate as an enterprise zone an area within a county: 
(1) that has a population not exceeding twenty-five percent of the population within the 
unincorporated portion of the county and a land area not exceeding twenty-five percent of the un- 
incorporated land area of the county; 
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(2). that, when combined with the population and land area of any existing enterprise 
zones within that county, produces a combined population less than twenty-five percent of the 
population within the unincorporated portion of the county and a combined land area less than 
twenty-five percent of the unincorporated land area of the county; and 

(3) in which there is widespread poverty, unemployment and general distree in the area 
under consideration as an enterprise zone, as evidenced by substantial deterioration, abandonment 
or demolition of commercial or residential structures and one or more of the following criteria: 

(a) the average rate of unemployment in the area under consideration as an enter- 
prise zone for the most recent eighteen-month period for which data is available exceeds the aver- 
age rate of unemployment for the state for that period by at least one percentage point; or . 

(b) at least sixty percent of the households living in the area under consideration as 
an enterprise zone have incomes below eighty percent of the median income of households of the 
county as determined pursuant to Section 119 of the federal Housing and sap rot abe RS 
ment Act of 1974, as that section may be amended or renumbered. 

D. The local government may designate as an enterprise zone an area within an Indian nation, 
tribe or pueblo: 

(1) that has a population not exceeding twenty-five percent of fe pul aeee of Mire indian 
nation, tribe or pueblo and a land area not exceeding twenty-five percent of the land area of the 
Indian nation, tribe or pueblo; 

(2) that, when combined with the population and land area of any axistinl enterprisl 
zones within that Indian nation, tribe or pueblo, produces a combined population less than twenty- 
five percent of the population of the Indian nation, tribe or pueblo and‘a combined land area less 
than twenty-five percent of the land area of the Indian nation, tribe or pueblo; and | 

(3) in which there is widespread poverty, unemployment and general distress in the area 
under consideration as an enterprise zone, as evidenced by substantial deterioration, abandon- 
- ment or demolition of commercial or residential structures and as evidenced by one or more of the 
following criteria: 

(a) the average rate of unemployment in the area under consideration as an enter- 
prise zone for the most recent eighteen-month period for which data is available exceeds the aver- 
age rate of unemployment for the state for that period by at least one percentage point; or 

(b) at least sixty percent of the households living in-the area under consideration as 
an enterprise zone have incomes below eighty percent of the median income of households of the 
Indian nation, tribe or pueblo as determined pursuant to Section 119 of the federal Housing and 
Community Development Act of 1974, as that section may be amended or renumbered. 

E. Copies of all ordinances, resolutions, joint powers agreements and enterprise zone plans of a 
local government made under the Enterprise Zone Act shall be mailed within ten days after their 
adoption to the secretary of economic development, the secretary of finance and acuiiiletredion 
and the secretary of taxation and revenue. 

F. An enterprise zone plan shall have been developed and approved by the local ei 
after public hearing and prior to the designation of an area as an enterprise zone. 

_G. The business assistance and incentives provided under the provisions of the Enterprise 
Zone Act are prohibited to intrastate business relocations. This limitation does not apply to the 
expansion of an in-state business entity through the establishment of a new branch, affiliate or 
subsidiary if: 

(1) the establishment of the new branch, affiliate or subsidiary will not result in an in- 
crease in unemployment in the area of original location or any other area in New Mexico where 
the existing business entity conducts business.operations; and 

(2). there will not be a closing down of operations of the existing business entity i in the area 
of its original in-state location or in any other in-state areas where the existing business entity 
conducts business operations. i 


History: Laws 19983, ch. 33, §.5. Cross references. — For Section 119 of the federal 
Housing and Community Development Act of,1974, see 42 
USCS § 5318. 
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5-9-6. Enterprise zone plan; incentives ory initiatives. 


A. The enterprise zone plan shall include: 
(1) amap of the enterprise zone; 
(2) anarrative describing how the enterprise zone will Eusnigars economic distress in the 
enterprise zone; 
(3) a description of local incentives and initiatives to be‘implemented in the enterprise 
zone; 
(4) the concurrences of any other local government or Sota entity involved in 
providing local incentives and initiatives; 
(5) the termination date for the enterprise zone; 
(6) a listing of properties within the enterprise zone to which the tax increment PROGR 
dures authorized by the Enterprise Zone Act are to be applied; 
(7) a boundary description of the enterprise zone; 
(8) alist of street addresses contained in the enterprise zone; and 
(9) any other information the local government requires by ordinance to be included in 
the plan. 
B.. The local incentives and initiatives to be implemented may use local funds and, to.the 
extent permitted by law, funds from federal or state programs and may include: 
(1) a reduction of taxes or fees applying within the enterprise zone when the reduction is 
permitted by law; 
(2) programs to increase the level of efficiency of local services provided within the enter- 
prise zone; 
(3) - preferences to be granted to businesses operating within the enterprise zone; 
(4) mechanisms to increase the equity ownership of residents and employees of businesses 
operating within the enterprise zone; and 
(5) methods to involve private entities, organizations, neighborhood associations and com- 
munity groups in the enterprise zone. 
C. At any time after.an enterprise zone is designated, the local government may change the 
enterprise zone plan after public hearing on the proposed changes, 


History: Laws 1993, ch. 33, § 6. 


5-9-7. Administration. 


The local government that created the enterprise zone shall organize, coordinate and direct the 
administration of the enterprise zone in accordance with law, applicable ordinances, resolutions, 
any joint powers agreements and the enterprise zone plan. It may enter into a contract with an 
appropriate organization to provide the management of the activities of the zone. The local govern- 
ment is solely responsible for meeting the reporting requirements listed in Section 8 [5-9-8 NMSA 
1978] of the Enterprise Zone Act. 


History} Laws 1993, ch. 33, § 7. 


5-9-8. Evaluation and reporting requirements: 


The local government that designated an enterprise zone shall make an abe progress report 
to the secretary of economic development due on the second Friday of January in the next calendar 
year including the following: 

A. the number of new jobs created within the enterprise zone; 

B. the percentage of jobs filled by economically disadvantaged workers aad the percentage of 
long-term unemployed, workers within the enterprise zone; 

~C; the local and private entity commitments and degree of compliance; 
D. ., compliance with the enterprise zone plan; 
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E. the impact of the creation of the enterprise zone on the level of distress in the zone; and 
F. new dollar investments in the enterprise zone for new or expanded business opportunities. 


History: Laws 1993, ch. 33, § 8. 


5-9-9. State agency cooperation; business incentives. 


A. State agencies shall cooperate with, assist, and where possible, give preference in selection 
to a business located within an enterprise zone for any statutorily authorized state-administered 
grant and loan programs including, but not limited to, investments and loans through the sever- 
ance tax permanent fund at market rates, in-plant training program instruction and job training 
through the federal Job Training Partnership Act, matching funds through community develop- 
ment block grants and such other incentives that are or become available through the economic 
development department or through any other sources at the state level. 

B. The economic development department shall conduct workshops throughout the state for 
the purpose of explaining the provisions of the Enterprise Zone Act to local governments. 


History: Laws 1998, ch. 33, § 9. Cross references. — For the federal Job Training 
Partnership Act, see 29 USCS § 1501. 


5-9-10. Tax increment method of financing. 


A. Effective for property tax years beginning on or after January 1, 1994, the local government 
administering an enterprise zone may elect by resolution to use the tax increment procedures set 
forth in Section 11 [5-9-11 NMSA 1978] of the Enterprise Zone Act for financing enterprise zone 
projects. Such procedures may be used in addition to or in conjunction with other methods pro- 
vided by law for financing such projects. 

B. The tax increment method of financing enterprise zone projects is the dedication for further 
use in enterprise zone projects of that increase in property tax revenue directly resulting from the 
increased net taxable value of a parcel of project property attributable to its rehabilitation, rede- 
velopment or other improvement because of its inclusion within an enterprise zone project. 


History: Laws 1998, ch. 33, § 10. 


5-9-11. Tax increment procedures. 


A. Upon approval of an enterprise zone project, the local government administering an en- 
terprise zone shall notify the county assessor and the taxation and revenue department of the 
approval and of the identification of the parcels of property within the project subject fe taxation 
under the Property Tax Code [Chapter 7, Articles 35 through 38 NMSA 1978]. 

B. Upon receipt of notification pursuant to Subsection A of this section, the county assessor and 
the taxation and revenue department shall identify the parcels of project property within the enter- 
prise zone within their respective valuation jurisdictions and at the time tax rates are certified under 
the Property Tax Code shall certify to the county treasurer the net taxable value of the property as of 
January 1 of the year in which the notification was made. This certified value is the "base value" for 
the distribution of property tax revenues authorized by the Property Tax Code under the tax incre- 
ment method. If property within the enterprise zone becomes tax exempt because of acquisition by 
any local government, the county assessor and the taxation and revenue department shall note that 
fact on their respective records and so notify the county treasurer, but the county assessor, the taxa- 
tion and revenue department and the county treasurer shall preserve the record of the base value for 
the purpose of distribution of property tax revenues when the parcel again becomes taxable. 

C. Ifa property within the enterprise zone that became tax exempt because of acquisition by a 
local government again becomes taxable, the local government administering the enterprise zone 
shall notify the county assessor and the taxation and revenue department of the property which, 
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because of improvements to the property, are to be revalued for property tax purposes. A new tax- 
able value of this property shall then be determined by the county assessor or by the taxation and 
revenue department if the property is within the valuation jurisdiction of that department. 

D. The amount by which the general property tax revenue received from the tax on property 
within an enterprise zone exceeds that which would have been received by application ofthe same 
rates to the base value before inclusion in the enterprise zone shall be credited to the local govern- 
ment administering the enterprise zone and deposited in the enterprise zone fund of that local 
government. This transfer shall take place only after the county treasurer has been notified to 
apply the tax increment method to a specific property included in an enterprise zone. Unless the 
entire enterprise zone is specifically included by the local government for purposes of tax incre- 
ment financing, the payment by the county treasurer to the local government shall be limited to 
those properties specifically included. The remaining revenue’shall be distributed to participating 
units of government as authorized by the Property Tax Code. 

E. The procedures and methods specified in this section shall be followed annually for a maxi- 
mum period of five years following the date of notification of inclusion of property as coming under 
the provisions of this section, fala 


History: Bawa 1998, ch. 38, $11. 


5-9-12. Enterprise zone fund; creation; use. 


A. « Every local government administering an enterprise zone shall create an "enterprise zone 
fund" for purposes of the’Enterprise Zone Act. 

B. Enterprise zone fund proceeds shall be used by a local government administering an en- 
terprise zone to acquire property within the enterprise zone, prepare property for redevelopment, 
provide necessary infrastructure improvements, pay all necessary related expenses to redevelop 
and finance enterprise zone projects and fund the administration of the enterprise zone in.an 
amount not to exceed ten percent of the funds available annually. None of the proceeds shall be 
used for the construction of buildings or other improvements that are not owned by a local govern- 
ment participating in an enterprise zone. 


History: Laws 1993, ch. 33, § 12. 


5-9-13. Tax increment method approval. 


The tax increment method shall be used only upon prior approval by a majority of the units 
of government participating in property tax revenue derived from property within an enterprise 
zone project. The local government administering the enterprise zone shall request in writing such 
approyal for a period of no more than five years for property included in the tax increment, funding. 
The governing body of each other participating unit shall approve or disapprove by ordinance or 
resolution the use. of the method for their respective units. All participating units shall notify the 
local government seeking approval within thirty days of receipt of the request. Upon approval by 
a majority of the participating units of the tax increment method of financing, it shall be deemed 
approved for the period requested. 


History: Laws 1993, ch. 83, § 18. 


5-9-14. Tax increment method; wise value for distribution: 


If the tax ficient method of Paanetas enterprise zone projects is used, the base value shall be 
the value used in calculating the limit of general obligation indebtedness imposed by the constitu- 
tion of New Mexico and: the statutes of New Mexico. 


Witaficty; Laws 1993, oh ee § 14, 
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5-9-15. Regulations. 


The secretary of finance and administration and the secretary of taxation and revenue are au- 
thorized to promulgate such rules and regulations necessary for the proper administration of Sec- 
tions 10 through 14 [5-9-10 through 5-9-14 NMSA 1978] of the Enterprise Zone Act. 


History: Laws 1993, ch. 33, § 15. 


ARTICLE 10 


Local Economic Development 


1.. Short title. 

2. Findings and purpose of act. 

-3. Definitions. 

4, Economic development projects; restrictions on 
public expenditures or pledges of credit. 

5-10-5. Economic development department; technical 

assistance. 

0-6. Economic development plan; contents; publication. 

0-7. Regional plans; joint powers agreement; regional 
government. 

5-10-8. Economic development project applications. 

5-10-9. Project evaluation; department. 

5-10- 10. Local or regional government participation in eco- 


nomic development projects; project partici- 


pation agreement; duties and requirements, 


5-10-1. Short title. 


Sec. 
5-10-11. Project revenues; special fund; annual audit. 
5-10-12. Plan and project termination. 

5-10-13. Limitations. 

5-10-14. Local Economic Development Act fund. 

5-10-15. State participation in economic development 
projects; project participation agreement; 
duties and requirements; economic devel- 
opment department. 

5-10-16. Grants to reimburse rent, lease or mortgage 
payments for certain businesses. 

5-10-17. Gross receipts tax and compensating tax rev- 

enue as public support for certain projects, 


Chapter 5, Article 10 NMSA 1978 may be cited as the "Local Economic Development Act". 


History: Laws 1998, ch. 297, § 1; 2016, ch. 14, § 1. 

Compiler's notes. — Laws 1993, ch. 297, § 16 made 
the Local Economic Development Act effective upon the 
certification of a proposed amendment (Laws 1993, H.J.R. 
No. 12) to Article 9, Section 14 of the constitution of New 


5-10-2. Findings and purpose of act. 


A. The legislature finds that: 


Mexico. The amendment was adopted at a general elec- 
tion on November 8, 1994 and certified by the’secretary of 
state on November 29, 1994. 

The 2016 amendment, effective May 18, 2016, 
changed "This act" to "Chapter 5, Article 10 NMSA 1978". 


(1) development of the New Mexico economy is vital to the well- being a the state and tts 


residents; 


(2) it is difficult for municipalities and counties in New Mexico to attract and recent 
businesses capable of enhancing the local and state economy without the resources necessary to 


compete with other states and locales; 


(3) municipalities and counties may need to be able to provide land, buildings and infra- 
structure as a tool for basic business growth and the introduction of basic business ventures into 


the state; 


(4) itis in the best interest of the state, municipalities and counties to encourage local or 


regional solutions to economic development; and 


(5) the access to public resources needs to be xereriliy controlled and Pranaied for the 
continued and future benefit of New Mexico citizens. 


B. The purpose of the Local Economic Development Act is to fuplamhent the provisions of 
the 1994 constitutional amendment to Article 9, Section 14 of the constitution of New Mexico 
to allow public support of economic development to foster, promote and enhance local economic 
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development efforts while continuing to protect against the unauthorized use of public money and 
other public resources. Further, the purpose of that act is to allow municipalities and counties to 
enter into joint powers agreements to plan and support regional economic development projects, 
including investments in arts and cultural districts created pursuant to the Arts and Cultural 
District Act [15-5A-1 through 15-5A-7 NMSA 1978]. 


History: Laws 1993, ch. 297, § 2; 2007, ch. 160, § 8. was to permit municipalities and counties to support arts 


The 2007 amendment, effective July 1, 2007, provided __and cultural districts created pursuant to the Arts and 
that a purpose of the Local Economic Development Act ~ Cultural District Act. ~ 


5-10-3. Definitions. 


As used in the Local Economic Development Act: . 

A. "arts and cultural district" means a developed district of public and private uses that is cre- 
ated pursuant to the Arts and Cultural District Act [15-5A-1 to 15-5A-7 NMSA 1978]; 

B. "broadband telecommunications network facilities" means the electronics, equipment, 
transmission facilities, fiber-optic cables and any other item directly related to a system capable 
of transmission of internet protocol or other formatted data at current federal communications 
commission baseline speed standard, all of which will be owned and used by a provider of internet 
access services; 

C. “cultural facility" means a facility that is owned by the state, a county, a municipality or 
a qualifying entity that serves the public through preserving, educating and promoting the arts 
and culture of a particular locale, including theaters, museums, libraries, galleries, cultural com- 
pounds, educational organizations, performing arts venues and organizations, fine arts organiza- 
tions, studios and media laboratories and live-work housing facilities; 

D, "department" means the economic development department; 

E. "economic development project" or "project" means the project of a qualifying entity for 
which public support may be provided pursuant to the Local Economic Development Act; 

F. "governing body" means the city council, city commission or board of trustees of a municipal- 
ity or the board of county commissioners of a county; 

G. "local government" means a municipality or county; 

H. "municipality" means an incorporated city, town or village; 

I. "new full-time economic base job" means a job: 

(1) that is primarily performed in New Mexico; 

(2) that is held by an employee who is hired to work an average of at least thirty-two hours 
per week for at least forty-eight weeks per year; 

(3) that is: 3 . 

(a) involved, directly or in a supervisory capacity, with the production of: 1) a service; 
provided that the majority of the revenue generated from the service is from sources outside the 
state; or 2) tangible or intangible personal property for sale; or 

(b) held by an employee who is employed at a regional, national or international 
headquarters operation or at an operation that primarily provides services for other operations of 
the qualifying entity that are located outside the state; and 

(4) that is not directly involved with natural resources extraction or processing, on-site 
services where the customer is present for the delivery of the service, retail, construction or agri- 
culture except for value-added processing performed on agricultural products that would then be 
sold for wholesale or retail consumption; 

J. "person" means an individual, corporation, association, partnership or other legal entity; 

K. "public support" means the provision of assistance by the state to a local or regional govern- 
ment or the provision of direct or indirect assistance to a qualifying entity by a local or regional 
government for an economic development project. "Public support": 

(1) includes the provision of: 

. (a) land, buildings or other infrastructure, by purchase, lease, grant, construction, re- 
construction, improvement or other acquisition or conveyance; 
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(b) the placement ofinew broadband telecommunications network facilities; provided 
that the facilities shall not serve a public facility or location that already meets federal st gnerte: 
cations commission baseline speed standards; 

(c) rights-of-way infrastructure, including trenching and conduit, for the placement of 
new broadband telecommunications network facilities; 

(d) public works improvements essential to the location or expansion of a qualifying 
entity; 

(e) payments for professional services contracts necessary for local or regional gov- 
ernments to implement a plan or provide public support for a project; 

(f) direct loans or grants for land, buildings or infrastructure; 

(g) technical assistance to cultural facilities; 

(h) loan guarantees securing the cost of land, buildings or tecairaceires in an amount 
not to exceed the revenue that may be derived from an increment of the: 1) municipal gross re- 
ceipts tax imposed at a rate not to exceed one-fourth percent and dedicated by the ordinance im- 
posing the increment for projects; or 2) county gross receipts tax imposed at a rate not to exceed 
one-eighth percent and dedicated by the ordinance imposing the increment for projects; 

(i) grants for public works infrastructure improvements essential to the location or 
expansion of a qualifying entity and grants or subsidies to cultural facilities; 

~'G) land for a publicly held industrial park or a publicly owned cultural facility, by 
purchase; and 
| ‘(k) the construction of a building for use by a qualifying entity; but 
(2) ‘does not include the purchase, lease, grant or other acquisition or conveyance of water 
rights, ' . 

L. "qualifying entity" means a corporation, limited liability company, partnership, joint ven- 
ture, syndicate, association or other person that is one or a combination of two or more of the fol- 
lowing: 

(1) an industry for the manufacturing, processing or assembling of agricultural or manu- 
factured products; 

(2) a commercial enterprise for storing, warehousing, distributing or selling products of 
agriculture, mining or industry, but, other than as provided in Paragraph (5), (6) or (9) of this sub- 
section, not including any enterprise for sale of goods or commodities at retail or for distribution - 
to the public of electricity, gas, water or telephone or other services commonly classified as public 
utilities; 

(3) a business, including a restaurant or lodging establishment, in which all or part of the 
activities of the business involves the supplying of services to the general public or to governmen- 
tal agencies or to a specific industry or customer, but, other than as provided in Paragraph (5) or 
(9) of this subsection, not including businesses primarily engaged i in the sale of goods or commodi- 
ties at retail; 

(4) an Indian nation, tribe or pueblo or a federally chartered tribal corporation; 

(5) atelecommunications sales enterprise that makes the majority of its sales to persons 
outside New Mexico; 

(6) a facility for the direct sales by growers of agricultural products, commonly known as 
farmers' markets; 

(7) a business that is the developer ofa metropolitan redevelopment project; 

(8) acultural facility; and 

(9) a retail business; 

M. "regional government" means any combination of municipalities and counties that enter 
into a joint powers agreement to provide public support for economic development projects pursu- 
ant to a plan adopted by all parties to the joint powers agreement; and 

N. "retail business" means a business that is primarily engaged i in the sale of goods or com- 
modities at retail and that is located: 

(1) in a municipality with a population, according to the most recent federal decennial 
census, of: 

(a) fifteen thousand or less; or 
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(b) more than fifteen thousand if the economic development project.is not funded or 


financed with state government revenues; or 


(2) 


History: Laws 1993, ch. 297,.§ 3; 1998, ch. 90, § 3; 
1999, ch. 245, § 1; 2000, ch. 108, § 5; 2007, ch. 160, § 9; 
2013, ch. 201, § 1; 2016, ch. 14, § 2; 2017, ch. 6, § 1; 2019, 
ch, 208, § 1; 2019, ch. 274, § 6; 2020, ch. 74, § 3; 2021, 
ch, 8, § 1; 2021, ch. 135; § 1. 

2021 Multiple Amendments. — Laws 2021, ch. 3, 
§ 1 and Laws 2021, ch. 185, § 1, both effective July iv 
2021, enacted different nmendients to this section that 
can be reconciled. Pursuant to 12-1-8 NMSA 1978, Laws 
2021, ch. 135, § 1 as the last act signed by the governor 
is set out above and incorporates both amendments, The 
amendments enacted by Laws 2021, ch. 8, § 1 and Laws 
2021,-ch. 135, § 1 are described ‘below. To view the ses- 
sion laws in their entirety, see the 2021 session laws on 
NMOneSource.com. 

The nature of the difference between the amendments 


in an unincorporated area of a county. 


is that Laws 2021, ch. 8, § 1, revised the definitions of - 


"broadband. telecommunications network facilities," 
"economic development project," and "regional govern- 
ment," and added the definition of “public support", as 
used in the Local Economic Development Act, and Laws 
2021, ch. 135, § 1, included retail businesses located in 
unincorporated areas of a county in the definition of "re- 
tail business", as used in the Local Economic Develop- 
ment Act. 

Laws 2021, ch, 3, § 1, effective July 1, 2021, revised 
the definitions of "broadband telecommunications net- 
work facilities," “economic development project," and 
"regional government," and added the definition of "pub- 
lic support", as used in the Local Economic Development 
Act; in Subsection B, after "federal communications 
commission", deleted "minimum" and added "baseline"; 
in Subsection E, after "means the’, deleted the remain- 
der of the subsection and added "project of a qualifying 
entity for which public support may be provided pursu- 
ant to the Local Economic Development Act"; added a 
new Subsection K and redesignated former Subsections 
K through M as Subsections L through N, respectively; 
and in Subsection M, after "agreement to provide", 
added "public support". : 

‘Laws 2021, ch. 135, §1, effective July 1, 2021, in- 
cluded retail businesses located in unincorporated areas 
of a county in the definition of "retail business", as used in 
oe Local Economic Development Act; and in Subsection 

M (now Subsection'N), redesignated former Paragraphs 
M(1). and, M(2) as Subparagraphs M(1)(a) and M(1)(b), 
respectively, in Subparagraph M(1)(b), after "more than 
fifteen thousand", deleted "but less than thirty-five thou- 
sand", and deleted former Subparagraph M(2)(b), and 
added a new Paragraph M(2). 

The, 2020 amendment, | effective May 20, 2020, re- 
vised the definitions of "economic development project" 
and "retail business", and added definitions for "new full- 
time economic base job" as used,in the Local Economic 
Development Act; in Subsection E, after "means", added 
“the provision of public support or assistance by the 
state to a local or regional government or", after "quali- 
fying entity by. a local or regional governments", added 
"Economic development project", added new paragraph 
designations "(1)" and "(2)" and redesignated former 
Paragraphs E(1) through E(10) as Subparagraphs E(1) 
(a) through E(1)(j), respectively, in.Subparagraph EK(1) 
(g), redesignated subparagraph designations "(a)" and 
"(b)" as items "1)" and "2)"; and added new Subsection 
I and redesignated former Subsections I through L as 
Subsections J through M, respectively; in Subsection M, 
Paragraph M(1), deleted "ten" and added "fifteen", and 


in Paragraph M(2), after "more than", deleted "ten" and 
added "fifteen". 

2019 Multiple Amendments. — Laws 2019, ch. 274, 
§ 6, effective July 1, 2019, revised the definition of "eco- 
nomic development project" as used in the Local Economic 
Development Act, and pledged a limited amount of mu- 
nicipal gross receipts revenue and county gross receipts 
revenue for project loan guarantees; in Subsection E, 
added: new paragraph designations "(1)" through "(10)", 
in Paragraph K(7), after "derived from", deleted "the mu- 
nicipal infrastructure" and added "an increment of the", 
added new subparagraph designations "(a)" and "(b)", in 
Subparagraph E(7)(a); after "gross receipts tax", added 
"imposed at a rate not to exceed one-fourth percent and 
dedicated by the ordinance imposing the increment to 
a project", and in Subparagraph K(7)(b), after "gross re- 
ceipts tax", added "imposed at'a rate not to exceed one- 
eighth percent and dedicated by the ordinance imposing 
the increment to a project’. 

Laws 2019, ch. 208, § 1, effective June 14, 2019, revised 
the definition of "economic development project" as used 
in the Local Economic Development Act, and excluded the 
acquisition of water rights from the permissible uses of lo- 
cal economic development act funds; and in Subsection E, 
after "qualifying entity", added "but does not include the 
purchase, lease, grant or other acquisition or conveyance 
of water rights", 

The 2017 amendment, effective June 16, 2017, added 
the definition for "broadband telecommunications net- 
work facilities" and amended the definition of "economic 
development project" to include assistance to acquire or 
convey rights-of-way infrastructure; added a new Subsec- 


ition B’and redesignated the succeeding subsections ac- 


cordingly; and in Subsection EH, after "buildings or other 
infrastructure", added "rights-of-way infrastructure, in- 
cluding trenching and conduit, for the placement of new 
broadband telecommunications network facilities", 

The 2016 amendment, effective May 18, 2016, 
amended the definition of "qualifying entity" to include 
a restaurant or lodging establishment; in Subsection I, 
in Paragraph (3), after "business", added "including a 
restaurant or lodging establishment"; in. Subsection K, 
in the introductory sentence, after "population", added 
"according to the most recent federal decennial census", 
after "of', added the Paragraph designation "(1)", and 
after "ten thousand or. less", added "or" and added new 
Paragraph (2). 

The 2018 amendment, effective July 1, 2013, added 
retail business as a qualifying entity; in Subsection (2) of 
Subsection I, after "(5), (6)", added,"or (9)"; added Para- 
graph (9) of Subsection I; and added Subsection K. 

The 2007 amendment, effective July 1, 2007, added 
Subsections A and B; included technical assistance, grants 
and subsidies to cultural facilities in the definition of "eco- 
nomic development project"; and included a cultural facil- 
ity in the definition of “qualifying entity". 

The 2000 amendment, effective May 17, 2000, added 
Subsection G(7). 

The 1999 amendment, effective June 18, 1999, in- 
serted “or (6)" in Subsection G(2), and added Subsection 
G(6). 

The 1998 amendment, effective May 20, 1998, added 
the language in Subsection B beginning "the provision 
of direct loans or grants" to the end of the subsection, 
inserted "nation" following "Indian" in Paragraph G(4), 


. and made minor stylistic changes throughout the sec- 
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5-10-4. Economic development projects; restrictions on public 
expenditures or pledges of credit. 


A. No local or regional government shall provide public support for economic development 
projects as permitted pursuant to Article 9, Section 14 of the constitution of New Mexico except as 
provided in the Local Economic Development Act or as otherwise permitted by law. 

B. The total amount of public money expended and the value of credit pledged in the fiscal year 
in which that money is expended by a local government for economic development projects pursu- 
ant to Article 9, Section 14 of the constitution of New Mexico and the Local Economic Development 
Act shall not exceed ten percent of the annual general fund expenditures of the local government 
in that fiscal year. The limits of this subsection shall not apply to: 

(1) the value of any land or building contributed to any project pursuant to a project par- 
ticipation agreement; 

(2) revenue generated through the imposition of an increment of the municipal gross re- 
ceipts tax at a rate not to exceed one-fourth percent and dedicated to furthering or implementing 
economic development plans and projects as defined in the Local Economic Development Act or 
projects as defined in the Statewide Economic Development Finance Act [Chapter 6, Article 25 
NMSA 1978]; provided that no more than the greater of fifty thousand dollars ($50,000) or ten 
percent of the revenue collected shall be used for promotion and administration of or professional 
services contracts related to the implementation of any such economic development plan adopted 
by the governing body; 

(8) revenue generated through the imposition of an increment of the county gross receipts 
tax at a rate not to exceed one-eighth percent and dedicated to furthering or implementing eco- 
nomic development plans and projects as defined in the Local Economic Development Act or proj- 
ects as defined in the Statewide Economic Development Finance Act; provided that no more than 
the greater of fifty thousand dollars ($50,000) or ten percent of the revenue collected shall be used 
for promotion and administration of or professional services contracts related to the implementa- 
tion of any such economic development plan adopted by the governing body; 

(4) the proceeds of a revenue bond issue to which municipal infrastructure gross receipts 
tax revenue is pledged; 

(5) the proceeds of a revenue bond issue to which the revenue from an increment of the 
county gross receipts tax, imposed at a rate not to exceed one-eighth percent and dedicated by the 
ordinance imposing the increment to provide public support for projects, is pledged; or 

(6) funds donated by private entities to be used for defraying the cost of a project. 

C. Aregional or local government that generates revenue for economic development projects to 
which the limits of Subsection B of this section do not apply shall create an economic development 
fund into which such revenues shall be deposited. The economic development fund and income 
from the economic development fund shall be deposited as provided by law. Money in the economic 
development fund may be expended only as provided in the Local Economic Development Act or 
the Statewide Economic Development Finance Act. / 

D.. In order to expend money from an economic development fund for arts and cultural dis- 
trict purposes, cultural facilities or retail businesses, the governing body of a municipality or 
county that has imposed a municipal or county local option infrastructure gross receipts tax 
for furthering or implementing economic development plans and providing public support for 
projects as defined in the Local Economic Development Act or projects as defined in the State- 
wide Economic Development Finance Act by referendum of the majority of the voters voting on 
the question approving the ordinance imposing the municipal or county infrastructure gross 
receipts tax before July 1, 2013 shall be required to adopt a resolution. The resolution shall call 
for an election to approve arts and cultural districts as a qualifying purpose and cultural facili- 
ties or retail businesses as a qualifying entity before any. revenue generated by the municipal 
or county local option gross receipts tax for furthering or implementing economic development 
plans and providing public support for projects as defined in the Local Economic Development 
Act or projects as defined in the Statewide Economic Development Finance Act can be expended 
from the economic development fund for arts and cultural district purposes, cultural facilities or 
retail businesses. 
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E. The governing body shall adopt a resolution calling for‘an election within seventy-five days 
of the date the ordinance is adopted on the question of approving arts and cultural districts as 
a qualifying purpose and cultural facilities or retail businesses as a qualifying entity eligible to 
utilize revenue generated by the Municipal Local Option Gross Receipts and Compensating Taxes 
Act [Chapter 7, Article 19D NMSA 1978] or the County Local Option Gross Receipts and Compen- 
sating Taxes Act [Chapter 7, Article 20E NMSA 1978] for furthering or implementing economic 
development plans and providing public support for projects as defined in the Local Economic De- 
velopment Act or projects as defined in the Statewide Economic Development Finance Act. 

KF, The question shall be submitted to the voters of the municipality or county as a separate ques- 
tion at a regular local or county election or at a special election called for that purpose by the govern- 
ing body. A special local election shall be called, conducted and canvassed as provided in the Local 
Election Act [Chapter 1, Article 22 NMSA 1978]. A special county election shall be called, conducted 
and canvassed in substantially the same manner as provided by law for general elections. 

G. Ifa majority of the voters voting on the question approves the ordinance adding arts and 
cultural districts and cultural facilities or retail businesses as an approved use of the local option 
municipal or county economic development infrastructure gross receipts tax fund, the ordinance 
shall become effective on July 1 or January 1, whichever date occurs first after the expiration of 
three months from the date of the adopted ordinance. The ordinance shall include the effective date. 


History: Laws 1993, ch. 297, § 4; 1998, ch. 90, § 4; | attributable to the tax until the ordinance dedicating the 


2003, ch. 349, § 17; 2007, ch. 160, § 10; 2009, ch. 172, revenue expires, the term of the dedication expires, the 
§1; 2018, ch. 201, § 2; 2018, ch. 79, § 73; 2019, ch. 274, governing body acts to change the dedication or, in the 
§ 7 2021, ch. 3, § 2, case of bonded indebtedness, the debt is fully discharged 

The 2021 amendment; effective July 1, 2021, added or otherwise provided for in full. 
language related to providing public support for projects The 2018. amendment, effective July 1, 2018, pro- 
as defined in the Local Economic Development Act to vided that elections called to approve arts and cultural 
conform to new definitions in the act, and made techni- districts as a qualifying purpose and cultural facilities 
cal amendments, in Subsection B, Paragraph B(5), after’ or retail businesses as a qualifying entity for the purpose 
"imposing the increment to", deleted "a project" and added of expending funds from the economic development fund 
"provide public support for projects"; in Subsection D, af- for arts and cultural district purposes shall be called, con- 
ter each occurrence of ' ‘implementing economic develop- © ducted and canvassed as provided in the Local Election 
ment plans and", added "providing public support for"; Act, and made technical and conforming changes; and in 
and in Subsection E, after each occurrence of "Gross Re- Subsection F, deleted "municipal" and added "local" in two 
ceipts’, added “and Compensating", and after "implement- places, and after "as provided in the", deleted "Municipal 
ing economic development plans and", added "providing © Election Code" and added "Local Election Act". | 
public support for". -. Temporary provisions. — Laws 2018, ch. 79, § 174 

The 2019 amendment, effective July 1, 2019, autho- _ provided that references in law to the Municipal Election 
rizes the use of one-fourth percent of municipal gross re- _ __ Code and to the School Election Law shall be deemed to be 
ceipts tax or one-eighth percent of county gross receipts references to the Local Election Act. 
as pledges for economic development project bonds; in - The 2018 amendment, effective July 1, 2013, removed 
Subsection B, Paragraph B(2), after "gross receipts tax", the restriction on public. support. of economic development 
deleted "pursuant to the Municipal Local Option Gross projects in rural areas involving retail sales; in Subsection 
Receipts Taxes Act for" and added "at a rate not to exceed D, after "cultural facilities", added "or retail businesses" 
one-fourth percent and dedicated to", in Paragraph B(3), and after "gross receipts tax before" deleted "June 30, 
after "gross receipts tax", deleted "pursuant to. the County 2007" and added "July 1, 2013" and in the second sen- 
Local Option Gross Receipts Taxes Act for" and added "at tence, after "qualifying purpose and cultural facilities", 
a rate not to exceed one-eighth percent and dedicated to", added “or retail businesses" and after "cultural district 
and in Paragraph B(5), after "gross receipts tax,", deleted : purposes, cultural facilities", added phrase "or retail busi- 
"revenue" and added."imposed at a rate not to exceed one- nesses"; in Subsection E, after "cultural facilities", added 
eighth percent and dedicated by the ordinance imposing "or retail businesses"; and i in Subsection G, after "cultural 
the increment to a project". facilities", added "or retail businesses", 

Temporary provisions, — Laws 2019, ch. 274, § 15 The 2009 amendment, effective June 19, 2009, in Sub- 
provided: section B, after "shall not exceed", changed. "five" to "ten". 

A. The repeal of and changes to carran fan made in The 2007 amendment, effective July 1, 2007, added 
this act shall not impair outstanding bonds that are se- Subsections D through G. 
cured by a pledge of those taxes. The 2003 amendment, effective June 20, 2003, in- 

B. --Ifa municipality or county has iaeeedl a revenue bond serted."or projects as defined-in the Statewide Economic 
that is secured by a pledge of a tax being amended or re- Development Finance Act" in Paragraphs B(2) and (3); 
pealed by this act, the revenue received by the municipal- © and added "or the Statewide Economic Development Fi- 
ity or county is impressed with the obligation to repay the nance Act" to the end of Subsection C. 
outstanding bond and is dedicated to that repayment until The 1998 amendment, effective May 20, 1998, in Sub- 
the bond is fully discharged or otherwise provided for in full. section B, added the last sentence at the end of the in- 

C, If a municipality or county has dedicated any troductory language, designated Paragraph B(1), deleted 
amount of revenue attributable to a tax being amended "shall not be subject to the limits of this'subsection" at the 
or repealed, by this act, the municipality or county end of the paragraph, and added pinmeaats B(2) through 
shall continue to dedicate the same amount of revenue (6); and added Subsection C, 
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5-10-5. Economic development department; technical assistance. 


At the request of a local or regional government, the department shall provide technical assis- 
tance in the development of an economic development plan or economic development project or 
technical assistance to cultural facilities with respect to economic development projects, 


History: Laws 1993, ch, 297, § 5; 2007, ch. 160, § 11. technical assistance to cultural facilities with respect to 
The 2007 amendment, effective July 1, 2007, re- economic development projects. 
quired the economic development department to provide 


5-10-6. Economic development plan; contents; publication. 


A. Every local or regional government seeking to pursue economic development projects shall 
adopt an economic development plan or a comprehensive plan that includes an economic devel- 
opment component, and an economic development plan or comprehensive plan may include an 
analysis of the role of arts and cultural activities in economic development. The plan may be spe- 
cific to a single economic development goal or strategy or may include several goals or strategies, 
including any goals or strategies relating to economic development through arts and cultural 
activities. Any plan or plan amendment shall be adopted by ordinance of the governing body of 
the local government or each local government of a negpete| government proposing the plan or 
plan amendment. 

B. The economic development plan or the ordinance adopting the plan may: 

(1) describe the local. or regional government's economic development and community 
goals, including any economic development goals with an arts and cultural component, and assign 
priority to and strategies for achieving those goals; 

(2) describe the types of qualifying entities and economic activities that shee qualify for 
public support; 

(3) describe the criteria to be used to determine eligibility for public support anal a qualify- 
ing entity to participate in an economic development project; . 

(4) describe the manner in which a qualifying entity may submit an ec plidentiony for public 
support pursuant to Section 5-10-8 NMSA 1978, including the type of information required from 
the qualifying entity sufficient to ensure its solvency and ability to perform its contractual obli- 
gations, its commitment to remain in the community and its commitment to the stated economic 
development goals of the local or regional government; 

(5) describe the process the local or regional government will use to verify the information 
submitted on an application for public support pursuant to Section 5-10-8 NMSA 1978; 

(6) if an economic development project is determined to be unsuccessful or if a qualifying 
entity seeks to leave the area, describe the methods the local or regional government will use-to 
terminate the local or regional government's public support and recoup its investment; 

(7) identify revenue sources, including those of the local or regional BRVG EER that will 
be used to provide public support for economic development projects; 

(8) identify other resources the local or regional government is prepared to offer qualifying 
entities, including specific land or buildings it is willing to lease, sell or grant a qualifying entity; 
community infrastructure it is willing to build, extend or expand, including roads, water, sewers 
or other utilities; and professional services contracts by local or regional governments necessary to 
provide these resources; 

(9). detail the minimum benefit the local or regional government requires froma qualify- 
ing entity, including the number and types of jobs to be created; the proposed payroll; repayment 
of loans, if any; purchase by the qualifying entity of local or regional government-provided land, 
buildings or infrABienoh ues the public to private investment ratio; and direct local tax base expan- 
sion; 

(10) describe ee safeguards of public resources that will be ensured, including specific 
ways the local or regional government can recover any costs, land, buildings or other thing of value 
if a qualifying entity ceases operation, relocates or otherwise defaults or reneges on its contractual 
or implied obligations to the local or regional government; and 
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(11) if a regional government, describe the joint powers agreement, including whether it 
can be terminated and, if so, how the contractual or other obligations, risks and any property will 
be assigned or divided among the local governments who are party to the agreement. 

C. The economic development plan shall be printed and made available to the residents within 
the local or regional government area. 


History: Laws 1993, ch. 297, § 6; 1998, ch. 90, § 5; B(6), after "terminate", deleted "its economic assistance" 
2007, ch. 160, § 12; 2021, ch. 3, § 3. ' and added "the local or regional government's public sup- 

The 2021 amendment, effective July 1, 2021, revised port", and in Paragraph B(7), after "will be used to", added 
the criteria of an economic development plan to include "provide public". 
language related to public support for economic develop- .. The 2007 amendment, effective July 1, 2007, amended 
ment projects; in Subsection B, Paragraph B(2), after "will Subsection A to provide that an economic development 
qualify for", deleted "economic development projects" and plan or comprehensive plan to include an analysis of the 
added "public support", in Paragraph B(3), after "eligibil- role of arts and cultural activities in economic develop- 
ity", deleted "of an economic development project" and ment. 
added "for public support", in Paragraph B(4), after "may The 1998 amendment, effective May 20, 1998, sub- 
submit an", deleted "economic development project", and stituted "including" for "other than" and "that. will" for 
after "application", added "for public support pursuant "which must" in Paragraph B(7); in Paragraph B(8), sub- 
to Section 5-10-8 NMSA 1978",in Paragraph B(5), after stituted "entities" for businesses" and "entity" for "busi- 
"submitted on an", deleted "economic development proj- ness" in the first clause; and in Paragraph B(9), substi- 
ect", and after "application", added "for public support tiited "entity" for "basic business" in the third clause. 


pursuant to Section 5-10-8 NMSA 1978", in Paragraph 


5-10-7. Regional plans; joint powers agreement; regional government. 


A. Two or more municipalities, two or more counties or one or more municipalities and coun- 
ties may enter into a joint powers agreement pursuant to the Joint Powers Agreements Act [11-1-1 
to 11-1-7 NMSA 1978] to develop a regional economic development plan, which may consist of 
existing local plans. The parties to the agreement shall be deemed a regional government for the 
purposes of the Local Economic Development Act. | 

B. The joint powers agreement shall require that the governing body of each local government 
approve public support for each economic development ‘project. The agreement may also provide 
for appointment of a project manager who shall be responsible for the management of projects and 
project funds. The agreement may provide for a regional body consisting of representatives from 
the governing bodies of each local government that is a party to the agreement and may determine 
the powers and duties of that body in implementing the regional government's plan and providing 
public support for projects. 


~ History: Laws 1993, ch. 297, § 7; 2021, ch. 3, § 4. economic development projects; and in Subsection B, after 

The 2021 amendment, effective July 1, 2021, revised "local government approve", added "public support for", 
the criteria for joint powers agreements to develop re- and after "regional government's plan and", added "pro- 
gional economic development plans between local govern- viding public support for". 


ments to include language related to public support for 


5-10-8. Applications for public support. 


A. After the adoption of an economic development plan by a local or regional government, a 
qualifying entity shall submit to the local or regional government an application for public support 
of a qualifying entity's economic development project. 

B. The application shall be on a form and require such information as the'local or regional 
government deems necessary. 


History: Laws 1993, ch. 297, § 8; 2021, ch. 3, § 5. "for public support"; and in Subsection A, after "local or 
The 2021 amendment, effective July 1, 2021, added regional government an", deleted "economic develop- 
language related to public support for qualifying enti- ment project", and after "application", added "for public 
ties' economic development projects; in the section head- support of a qualifying entity's economic development 
ing, deleted "economic development project", and added project". 
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5-10-9. Project evaluation; department. 


A. The local or regional government shall review each application for public support submit- 
ted pursuant to Section 5-10-8 NMSA 1978, and any public support shall be approved by ordi- 
nance, 

B. The local or regional government's evaluation of an application shall be based on the provi- 
sions of the economic development plan, the financial and management stability of the qualifying 
entity, the demonstrated commitment of the qualifying entity to the community, a cost-benefit 
analysis of the project and any other information the local or regional government believes is nec- 
essary for a full review of the economic development project application, 

C, The local or regional government may negotiate with a qualifying entity on the type or 


amount of public support to be provided or on the scope of the economic development project. 


History: Laws 1993, ch. 297, § 9; 2007, ch. 160, § 13; 
2021, ch. 8, § 6. 

Cross references, — For the definition of a "qualifying 
entity", see 5-10-38 NMSA 1978. 

The 2021 amendment, effective July 1, 2021, added 
language related to public support for economic devel- 
opment projects; in Subsection A, after "shall review 
each", deleted "project", after "application", added "for 


public support submitted pursuant to Section 5-10-8 
NMSA 1978", and after "and", deleted "projects" and 
added "any public support"; and in Subsection C, after 
"type or amount of", deleted "assistance" and added "pub- 
lic support”. 

The 2007 amendment, effective July 1, 2007, amended 
Subsection C to permit a local or regional government to 
negotiate with a qualifying entity. 


5-10-10. Local or regional government participation in economic °° 
development projects; project participation agreement; 
duties and requirements. 


A. Ifa local or regional government provides public support for an economic development proj- 
ect without the participation of the state, the local or regional government and the qualifying en- 
tity shall enter into a project participation agreement pursuant to this section. 

B, . The local or regional government shall require a substantive contribution from the aaa 
ing entity for each economic development project. Public support provided for an economic devel; 
opment project shall be in exchange for a substantive contribution from the qualifying entity. The 
contribution shall be of value and may be paid in money, in-kind services, jobs, expanded tax pats 
property or other thing or service of value for the expansion of the economy. 

C. The qualifying entity shall provide security to each local or regional government or any 
other New Mexico governmental entity providing public support for an economic development 
project. The security shall secure the qualifying entity's obligations based on terms stated in the 
project participation agreement with the local or regional government and shall reflect:the amount 
of public support provided to the qualifying entity and the substantive contribution expected from 
the qualifying entity. 

D. Ifa qualifying entity fails to perform its substantive contribution, the local or regional 
government shall enforce the project participation agreement to recover that portion of the 
public support for which the qualifying entity failed to provide a.substantive contribution, The 
recovery shall be proportional to the failed performance of the substantive contribution and 
shall take into account all previous substantive contributions for the economic development 
project performed by the qualifying entity, based on the terms stated in the pawece b RARE ne 
tion agreement. 

E. The project participation agreement at a;minimum shall set out: 

(1) the contributions to be made by each party to the participation agreement; « 

(2) the security provided to each governmental entity that provides public support for an 
economic development project by the qualifying entity in the form of a lien, mortgage or other 
indenture and the pledge of the qualifying business's financial or material participation and co- 
operation to guarantee the qualifying entity's performance pursuant to the project participatign 
agreement; 

(3) a schedule for project development and completion, including measurable ee and 
time limits for those goals; and 
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(4) provisions for performance review and actions to be taken upon a determination that 
project performance is unsatisfactory. 


History: Laws 1993, ch. 297, § 103.2013, ch. 43, § 1; and in Subsection D, deleted "The project participation 


2020, ch. 74, § 4. .. agreement for an economic development project that uses 
The 2020 amendment, effective May 20, 2020, pro- public support provided by the state to a local or regional 
vided for participation agreements when a local or re- government shall include a recapture agreement for the 
gional government provides public support for an eco- state." :; 
nomic development project without the participation of The 2013 amendment, effective July 1, 2013, required 
the state; in the section heading, added "Local or regional security for state contributions to local economic devel- 
government participation in economic development proj- opment projects; in Subsection B, added the second sen- 
ects"; in Subsection A, added "If a local or regional gov- tence; added Subsections C and D; in Subsection E, at the 
ernment provides public support for an economic develop- .-., _ beginning of the introductory sentence, after "The", added 
ment project without the participation of the state", and "project"; and in Paragraph (2) of Subsection E, after "se- 
after "project participation agreement", added "pursuant curity provided to", deleted "the local or regional govern- 
to this section"; in Subsection C, after "provide security ment" and added "each governmental entity that provides 


to each local or regional government", deleted "the state"; public support for an economic development project”, 


7? : 


5-10-11, Project revenues; special fund; annual audit. 


A. Local or regional government revenues dedicated or pledged for public support for economic 
development projects shall be deposited in a separate account. Separate accounts shall be estab- 
lished for each separate project. Money in the special account shall be expended only for economic 
development project purposes, which may include the payment of necessary professional services 
contract costs. | | | 

B. In the case of a regional government, revenues of each local government dedicated or 
pledged for economic development purposes shall be deposited in a special account of that local 
government and may be expended only by that local government as provided by the regional gov- 
ernment's economic development plan and joint powers agreement. 

C. The local or regional government shall provide for an annual independent audit in ac- 
cordance with the Audit Act [12-6-1 to 12-6-15 NMSA 1978] of each special fund and project 
account. The audit shall be submitted to the local or regional government. The audit is a public 
record. 


History: Laws 1993, ch. 297, § 11; 2021, ch. 3, § 7. development projects; and in Subsection A, after "pledged 


The 2021 amendment, effective July 1, 2021, for", deleted "funding or financing of' and added "public 


added language related to public support. for economic support for". 


5-10-12. Plan and project termination, 


A. At any.time after approval of an economic development plan, the governing body of the local 
government or the governing body of each local government in a regional government may enact 
an ordinance terminating the economic development plan and dissolving or terminating any or all 
public support for economic development projects. An ordinance repealing an economic develop- 
ment plan shall not be effective unless the ordinance provides for satisfying existing contracts and 
the rights of the parties arising from those contracts, 

B,, Any, unexpended, and. unencumbered balances. remaining in any project. fund or account 
upon repeal of a plan and termination of public support for or dissolution, of a project may be 
transferred to the general fund of the local government holding the fund or account. In the case of 
funds or accounts of a regional government, the unexpended and unencumbered balances shall be 
divided among the local governments as provided in the joint powers agreement, 


History: Laws 1993, ch. 297, § 12; 2021, ch. 8, § 8. "public support for economic development"; and in Sub- 


The 2021 amendment, effective July 1, 2021, added section B, after "and termination", added "of public sup- 
language related to public support for economic develop- port for". 


ment projects; in Subsection A, after "any or all", added 
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5-10-13. Limitations. 


Nothing in the Local Economic Development Act shall be construed to affect any other require- 
ments of the constitution or other laws regarding local government debt, issuance of bonds, use of 
tax revenues or the grant, lease or sale of land or other property. 


Severability. — Laws 1993, ch. 297, § 14 provided 
for the severability of the act if any part or application 
thereof is held invalid. 


History: Laws 1993, ch. 297, § 13. 


5-10-14. Local Economic Development Act fund. 


A. The "Local Economic Development Act fund" is created in the state treasury. Income from 
the fund shall be credited to the fund. Money in the fund shall not revert or be transferred to any 
other fund at the end of a fiscal year. The department shall administer the fund, and money in the 
fund is appropriated to the department to pay the cost of administering the fund and for economic 
development projects pursuant to the Local Economic Development Act. Money in the fund shall 
be expended on warrants of the department of finance and administration pursuant to vouchers 
signed by the secretary of economic development. 

B. The following may be used to provide public support for certain economic development proj- 
ects of qualifying entities pursuant to Section 2 [5-10-17 NMSA 1978] of this 2021 act and shall be 


separately accounted for in the fund: 


(1) fifty percent of the tax revenue attributable to the state gross receipts tax and the state 
compensating tax, as determined pursuant to Subsection A of Section 2 of this 2021 act, and dis- 
tributed pursuant to Subsection A of Section 5 [7-1-6.67 NMSA 1978] of this 2021 act; and 

(2) that portion of the tax revenue attributable to the local option gross receipts tax and 
county compensating tax imposed by a county and local option gross receipts tax and municipal 
compensating tax imposed by a municipality dedicated pursuant to Subsection B of Section, 2 of 
this 2021 act and distributed pursuant to Subsection B of Section 5 of this 2021 act. | 


History: Laws 2020, ch. 74; § 1; 2021, ch. 3, § 9; 2021 
(1st S.S.), ch. 2, § 1. 

The 2021 (1st S.S.) amendment, effective Apeit 7, 
2021, provided that a portion of state and local gross re- 
ceipts and compensating tax revenue imposed on certain 
economic development projects may be provided as public 
support for certain projects pursuant to the Local Eco- 
nomic Development Act; and added Subsection B. 

The 2021 amendment, changed the name of the "Local 
and Regional Economic Development Support Fund" to 
the "Local Economic Development Act Fund", deleted lan- 
guage related to the source of money credited to the fund, 
and revised the permitted uses of the fund; in the section 
heading, after "Local", deleted "and regional" and deleted 


"support" and added "act"; deleted "The fund consists of 
gifts, grants, donations and bequests made to the fund 
and appropriations made to the department for projects 
pursuant to the Local Economic Development Act", after 
"administering the fund and for", deleted "participation 
in local and regional", and after "economic development 
projects", deleted "as determined by the department" and 
added "pursuant to the Local Economic Development Act". 

Laws 2021, ch. 3, § 9, effective July 1, 2021, and Laws 
2021 (1st S.S.), ch. 2, § 1, effective April 7, 2021, both en- 
acted amendments to this section. The section was set out 


- as amended by Laws 2021 (1st S.S.), ch. 2, §:1. See 12-1-8 


NMSA 1978. 


5-10-15. State participation in economic development projects; 
project participation agreement; duties and requirements; 
economic development department. 


A. The department may participate with local or regional he ave in economic develop- 


ment projects that: 
(1) provide for: 


(a) the purchase, lease, grant, construction, reconstruction, improvement or other ac- 
quisition or conveyance of land, buildings or other infrastructure; 

(b) rights-of-way infrastructure, including trenching and conduit, for the placement 
of new broadband telecommunications network facilities; 


entity; 


(c) public works improvements essential to the location or expansion of a qualifying 
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(d)' payments for professional services contracts necessary for local or regional gov- 
ernments to implement a plan or project; 

(e) the provision of direct loans or grants for land, Fonildiigs or sft Piet bitin 

(f) loan guarantees securing the cost of land, buildings or infrastructure; 

-(g) grants for public works infrastructure improvements essential. to the location or 
expansion of a qualifying entity and grants or subsidies to cultural facilities; 

(h) the eee s of land for a er held Sriyeten) park or a publicly owned cul- 
tural facility; is 

(i) technical dudlatavies to cultivel facilities; or 

(j) the | eave rehabilitation or remodeling of a building for use by a qualifying 
entity; and i 

(2) that also: 

(a) ‘provide new full-time economic base jobs; 

(b) “are primarily engaged in the sale of goods or commodities at retail if: 1) the de- 
partment has determined that the retail project would not substantially compete with a specific 
business already in operation in the state; and 2) the business is located outside a class A county 
and is located in a municipality with a population of fifteen thousand or less according to the most 
recent federal decennial census or is located within the unincorporated portion of a county; or 

(c) provide extensions or improvements to infrastructure, excluding buildings, on gov- 
ernment owned land not obtained through the issuance of industrial revenue bonds pursuant to 
the Industrial Revenue Bond Act [Chapter 3, Article 32 NMSA 1978] or the County Industrial 
Revenue Bond Act [Chapter 4, Article 59 NMSA 1978] in a municipality with a population of less 
than sixty thousand according to the most recent federal decennial census or in an unincorporated 
area not located within ten miles of the external boundaries of a municipality with a population 
of sixty thousand or more according to the most recent federal decennial census; provided that the 
project shall not include a participating qualifying entity; and provided further that the depart- 
ment shall prioritize participation in a project pursuant to this subparagraph based on: 1) the like- 
lihood of creating jobs; 2) the economic impact on the local economy; and 3) contributions from the 
local or regional government or echer New Mexico governmental entity, the federal government or 
private entities; but 

(3) do not include the arcnactl leawe: graht or other acquisition or conveyance of water 
rights. 

‘B.. If the department participates in an economic development project in which a qualifying en- 
tity participates, the department, the local or regional government and the qualifying —— — 
enter into a project participation agreement pursuant to this section. 

C.. If the department participates in an economic development project that does not aude a 
qualifying entity, the department shall not enter into a project participation agreement pursuant 
to this. section, but shall enter into an. sci isha es agreement with the participating local 
or regional government. 

D.. The project participation agreement shall require that public support provided for the eco- 
nomic development project shall be in exchange for a substantive contribution from the qualifying 
entity as determined by the department. 

E: The qualifying entity shall provide security to the state anid each local or regional govern- 
ment or any other New Mexico governmental entity providing public support for the economic 
development project. The security shall secure the qualifying entity's obligations based on terms 
stated in the project participation agreement with the department and the local or regional gov- 
ernment and shall reflect a proportional decline in security as the substantive contribution re- 
quirements are met by the qualifying entity. The department at the discretion of the secretary of 
economic development may release at any time the security for that portion of the public support 
provided by the state. 

F. Ifa qualifying entity fails to bettder? its substantive contribution, the state, local, regional or 
other participating New Mexico governmental entity may enforce the project participation agree- 
ment to recover its proportional share of that portion of the public support for which the qualifying 
entity failed to provide a substantive contribution; provided that the recovery shall be: 
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(1) limited to the amount of public support provided by the governmental entity enforcing 
the project participation agreement, unless otherwise authorized by another participating govern- 


mental entity; and 


(2) proportional to the failed netisnatanen of the substantive contribution and shall take 
into account all previous substantive contributions for the economic development project per- 
formed by the qualifying entity, based on the terms stated in the project participation agreement. 

G. The project participation agreement shall at a minimum set out: 

(1) the contributions to be made by the qualifying entity, the state and the local or regional 
government or other New Mexico governmental entity; 

(2) the security provided to the state and each local or regional government or other New Mex- 
ico governmental entity by the qualifying entity in the form of a letter of credit, lien, mortgage or other 
indenture and the pledge of the qualifying entity's financial or material participation and cooperation 
to pede the qualifying entity's performance pursuant to the project participation agreement; 

(3) a schedule for project development and completion, ee measurable goals and 


time limits for those goals; 


(4) provisions for performance review and actions to be taken upon a ibe atien that 


project performance is unsatisfactory; and 


(5) provisions allowing the department and the local or regional government or other New 
Mexico governmental entity to recover that portion of the public support for which the qualifying 
entity failed to provide a substantive contribution as deteumined by the department. 


History: Laws 2020, ch. 74, § 2; 2021, ch. 135, § 2. 

The 2021 amendment, effective July 1, 2021, clarified 
that the economic development department may partici- 
pate with local or regional governments in economic de- 
velopment projects that provide for rehabilitation or re- 
modeling as well as construction of a building for use by a 
qualifying entity, removed a non-compete clause for retail 
businesses, authorized municipalities to enter into project 
participation agreements with the economic development 


D8 and arian that a project can occur within 
the unincorporated portion of a county; and in Subsec- 
tion A, Subparagraph A(1)Qj), after "construction", added 
"rehabilitation or remodeling", and in Subparagraph A(2) 
(b), after "federal decennial census or is located", deleted 
"more than ten miles from the closest municipality with a 
population greater than fifteen thousand according to the 
most recent federal decennial census" and added "within 
the unincorporated portion of a county". 


5-10-16. Grants to reimburse rent, lease or mortgage payments for 
certain businesses. 


A. Prior to January 1, 2023, the department may transfer to the authority funds appropriated 
by the legislature to the department for the purpose of providing recovery grants to.recovery enti- 
ties pursuant to this section. 

B. The department and the authority shall enter into a erndtane unt of endarsinadiris to de- 
velop a program for the authority to accept a transfer of funds from the department pursuant to 
Subsection A of this section, to provide recovery grants to recovery entities, to accept and. review 
applications for recovery grants and to disburse recovery grants to recovery entities. The authority 
shall require documentation from applicants of employment levels and rent, lease and mortgage 
payments for taxable year 2020 and subsequent taxable years in which a recovery entity applies 
for a recovery grant. The authority shall prioritize funding to applicants that had the greatest 
decline in business revenues between comparable quarters in taxable year 2019 to taxable year 
2020. The department shall provide oversight of the program and may set policies and promulgate 
rules in accordance with this section. The authority may designate one or more application periods 
and shall review applications received in each period and provide a determination to the applicant 
within a reasonable amount of time after review. The first application period shall accept appli- 
cations no later than June 30, 2021, and the last application period shall accept applications no 
later than December 31, 2021; provided that an application period for funds set aside pursuant to 
Subsection E of this section shall accept applications no later than June 30, 2022. The authority 
shall prioritize funding to applicants that had the greatest decline in business revenues between 
comparable quarters in taxable year 2019 to taxable year 2020. 

C, To receive a recovery grant, a recovery entity shall agree to: 

(1) use the proceeds of the recovery grant for reimbursement of rent, lease or mortgage 
obligations of the recovery entity for its business locations within the state of New Mexico; 
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(2) provide a written certification signed by an appropriate officer of the recovery entity 
that certifies that: 

(a) the officer understands that, pursuant to the Local Economic Development Act, 
the recovery grant shall be accompanied by new job creation in accordance with department rules 
and policies and the terms of the agreement issued by the authority to the recovery entity in ad- 
vance of disbursement of the recovery grant; 

(b) all documents submitted in support of the recovery grant application are true and 
accurate to the best of the officer's knowledge; 

(c) the officer has a reasonable basis to believe that, as of the date of a recovery grant 
application and receipt of any recovery grant, the recovery entity does not =~ to permanently 
cease business operations or file for bankruptcy; 

(d) asof the date of a recovery grant application and of receipt of a recovery grant, the 
recovery entity is current on all obligations pursuant to the Income Tax Act [Chapter 7, Article 2 
NMSA 1978], the Corporate Income and Franchise Tax Act [Chapter 7, Article 2A NMSA 1978], 
the Withholding Tax Act [Chapter 7, Article 3 NMSA 1978], the Gross Receipts and Compensating 
Tax Act [Chapter 7, Article 9 NMSA 1978] and the Unemployment Compensation Law [Chap- 
ter 51 NMSA 1978] applicable to the recovery entity's business operations; and 

(e) all recovery grant proceeds will be used for the purpose of payment of rent, lease 
or mortgage payments of the recovery entity pursuant to the Local Economic Development Act; 

(3) provide documentation to the authority demonstrating a decline in business revenues 
between taxable years 2019 and 2020; 

(4) upon request, provide the department and the authority with information relevant to 
the reporting requirements of the department and the authority pursuant to Subsection H of this 
section; and 

(5) submit an application to the authority for a recovery grant pursuant to rules estab- 
lished by the authority, but no later than June 30, 2022. 

D. Up to one hundred thousand dollars ($100,000) in a recovery grant may be provided to 
each recovery entity in quarterly payments in an amount of up to twenty-five percent of the total 
amount of the recovery grant awarded to the recovery entity. The department shall promulgate 
rules to determine the amount of a recovery grant; provided that, for each quarterly payment a 
recovery entity may be awarded a specified amount for each job created: depending on the wages 
provided and the relative decline in business revenues for taxable year 2020, not to exceed a total 
of twenty-five thousand dollars ($25,000) per quarter. To remain eligible for additional quarterly 
payments, a recovery entity shall provide documentation to the department and to the authority 
demonstrating the following: 

(1) the recovery entity remains active and open and can demonstrate a net increase in the 
number of full-time-equivalent employees relative to the immediately preceding quarter, as sub- 
mitted quarterly to the workforce solutions department from the date of application to the date of 
receipt of a recovery grant payment; 

(2) the recovery entity is current on state and local tax obligations; and 

(3) the recovery entity paid rent, lease or mortgage obligations of the recovery entity for 
its business locations within the state of New Mexico from the date of application to the present 
request for a subsequent quarterly payment that exceeds all payments to the recovery entity to 
date pursuant to this section. 

E. If, on the effective date of this section, there remains in effect a public health order that re- 
quires businesses to remain closed, the department and the authority shall set aside a portion of 
the funds available for recovery grants until such time as the public health order ceases to be in ef- 
fect or is changed to permit all businesses subject to the public health order to be open. The portion 
set aside shall be estimated, at the discretion of the department and the authority, to represent 
the number of recovery entities and employees impacted by the public health order, but in no case 
shall exceed twenty percent of the total funds appropriated pursuant to Section 11 of this 2021 act. 

F, If a recovery entity loses eligibility in a quarter, the authority shall set aside funds for the 
recovery entity to access should the recovery entity become eligible again in a succeeding quarter. 

G. Information obtained by the department and the authority regarding individual recov- 
ery entity grant applicants shall be confidential and not subject to inspection pursuant to the 
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Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]; provided that nothing in this 
section shall prevent the department and the authority from disclosing broad demographic infor- 
mation and information relating to the total amount of recovery grants made, the total outstand- 
ing balance of recovery grants made and the names of the oan cain that received recovery 
grants. 

H. The department and the authority shall submit an annual sekidhcl in each year of 2021 
through 2023 to the legislature, the legislative finance committee, the New Mexico finance au- 
thority oversight committee, the revenue stabilization and tax policy committee and the interim 
legislative committee concerning economic and rural development. The report shall provide infor- 
mation regarding recovery grants made pursuant to this section. The report shall include: 

(1) the total dollar value of recovery grants made to date, along img breakouts of dis+ 
bursements by quarterly payment number; 

(2) the number of recovery entities assisted, in total and by county; 

(3) the total number of new jobs created and the total number of employees pel em- 
ployed by recovery entities that received grants; i 

(4) the total projected annual payroll for the jobs created; 

(5) the total number of recovery grant applications; 

(6) the number of recovery entities, if any, that received initial payments but were deter- 
mined to be ineligible for additional quarterly payments; and 

(7) an overview of the industries and types of business entities vewilesthited 9 gig 
entities that received recovery grants. 

I. As used in this section: : 

(1) "authority" means the New Mexieb finance authority; 

(2) "recovery entity" means a corporation, limited liability campany, bi ie i joint 
venture, syndicate, association or other person that: 

(a) is a business operating in New Mexico with one or more employees but i fewer 
than seventy-five people employed at any of the business's business locations; 

(b) is‘current on all state or local tax obligations; and 

(c) experienced a decline in business revenue between one or more comaplirtblis quar- 
ters in taxable years 2019 and 2020, as determined by the economic ih ca ei department and 
the ‘authority based on déeutmentetiod provided by the business; 

(3)« "recovery grant" means a grant disbursed to a recovery entity by the authority fron 
funds provided by the department for the purpose of reimbursement of rent, lease or mortgage 
payments of the recovery entity pursuant to the Local Economic Development Act; and 

(4) "taxable year" means "taxable year" as that term is used in the Income Tax Act or the 
Corporate Income and Franchise Tax Act, as applicable to a recovery entity. 


. History: Laws 2021, ch. 3, § 10. million dollars ($200,000,000) is appropriated from the 


Emergency clauses. — Laws 2021, ch. 3, § 13 con- general fund.to the economic development department for 
tained an emergency clause and was approved Febru- expenditure in fiscal years 2021 through 2023 to provide 
ary 26, 2021. grants pursuant to 5-10-16 NMSA 1978. Any unexpended 

Compiler's notes. — "Section 11 of this'2021 act", as or unencumbered balance remaining at the end of fiscal 
referenced in Subsection EK, provided that two hundred year 2023 shall revert to the general fund. 


5-10-17. Gross receipts tax and compensating tax revenue as public 
support for certain projects. 


A. A qualifying entity that meets the following requirements may receive bepublie meet ey for 
the qualifying entity's economic development project from funds in the Local Economic Develop- 
ment Act fund pursuant to Subsection B of Section 5-10-14 NMSA 1978 in an amount equal to 
fifty percent of the net receipts attributable to the state gross receipts tax and state compensating 
tax imposed on the expenses related to the construction of the qualifying entity's project, as deter- 
mined by the department, related to the economic development project and the amount dedicated 
pursuant to Subsection B of this section; provided that the public support shall be provided for a 
period of no more than ten years, beginning on the date the applicable re participation agree- 
ment with the qualifying entity is executed: Z 
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(1) the qualifying entity signs a project participation agreement with the governing body 
of each local government that has jurisdiction of the area in which the qualifying entity's economic 
development project is located and 'the local government has passed an ordinance dedicating local 
government gross receipts tax revenue pursuant to Subsection B of this section; 

(2) the qualifying entity signs a project participation agreement with the department; pro- 
vided that the department shall not sign the agreement unless the applicable local governments 
have signed a project participation agreement pursuant to Paragraph (1) of this subsection; and 
provided further that the project participation agreement shall provide that if, at the end of the 
ten-year period, the economic development project fails to meet the three-hundred-fifty-million- 
dollar ($350,000,000) requirement pursuant to Paragraph (8) of this subsection, the department 
shall seek to recover some or all of the public support provided to'the qualifying entity and shall 
transfer any amount recovered to the general fund and to the contributing local government based 
on each entity's pro rata share of public support to the economic development project; 

(3) the economic development project has a reasonable expectation to incur, within ten 
years of the date the project participation agreement with the local government and the depart- 
ment is executed, at least three hundred fifty million dollars ($350,000,000) in expenses related to 
the construction and infrastructure of the project in the state; 

(4) the qualifying entity and the economic development project meet all other require- 
ments to'receive public support pursuant to the Local Economic Development Act; and 

(5) prior to the end of each month, the qualifying entity submits the appropriate docu- 
ments, including tax documents of the qualifying entity and its contractors submitted to the taxa- 
tion and revenue department, to the department and to the local governments with which the 
qualifying entity signed a project participation agreement, on forms and in a manner determined 
by the department; of the taxable expenses related to the construction of the economic develop- 
ment project for the previous month. 

B. A local government may dedicate, by ordinance, fifty percent of the tax revenue attributable 
to the gross receipts and compensating taxes imposed by the local government on the qualifying 
entity's receipts for expenses related to the construction of the economic development project to 
the Local Economic Development Act fund for the purposes provided in Subsection B of Section 5- 
10-14 NMSA 1978. 

C. Within thirty days after execution of a project participation agreement with a qualifying en- 
tity, the department shall issue a report to the department of finance and administration and the 
legislative finance committee that shall identify the qualifying entity intended to receive public 
support pursuant to this section, the estimated expenses related to the construction of the quali- 
fying entity's project as determined by the department, the location of the project, the amount of 
public support pledged by the department and each local government for the project pursuant to 
this section and the amount of any other public support pledged for the project pursuant to the 
Local Economic Development Act. 

D... As soon as practicable, the taxation and revenue department shall implement a rate type to 
identify gross:receipts and compensating taxes reported and paid to the taxation and revenue depart- 
ment for expenses related to the construction of an economic development project. Once implemented, 
all such gross receipts and compensating taxes shall be reported and paid with that rate type. 

E. Ifthe taxation and revenue department has not implemented the rate type provided in Sub- 
section D of this section, and if the requirements of Subsection A of this section have been met, the 
economic development department and the local governments that signed a project participation 
agreement with the qualifying entity shall: 

'- (1) review the documents submitted by a qualifying entity pursuant to Paragraph (5) of 
Subsection A of this section; 

' (2) estimate the amount equal to fifty percent of the tax revenue attributable to the gross 
receipts tax and compensating tax imposed on the taxable expenses related to the construction of 
the economic development project appropriate to: 

(a) the local government's gross receipts and compensating taxes if a local govern- 
ment; and ; 
(b) the state gross receipts and compensating taxes if the department; 
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(3) if a local government, on the first business day of each month, submit the estimated 
amount and the supporting documents to the department; and 

(4) if the department, on or before the twenty-fifth day of December, March, June and 
September, provide the estimates and any supporting documentation to the taxation and revenue 
department, on forms and in a manner determined by that department. 

F. The taxation and revenue department shall review the amounts estimated pursuant to Sub- 
section E of this section for accuracy and computation, make any necessary corrections or adjust- 
ments and make a final determination of the amounts to be distributed from the relevant tax 
revenue pursuant to Section 5 [7-1-6.67 NMSA 1978] of this 2021 act. 


History: Laws 2021 (1st S.S,), ch. 2, § 2. Emergency clauses. — Laws 2021, ch. 2, § 6 contained ; 
_ an emergency clause and was approved April 7, 2021. 


ARTICLE 11 


‘Public Improvement District 


Sec. Sec: 
§-11-1. Short title. 5-11-14. Participation by municipality or county. 
§-11-2. Definitions. 5-11-15. Other districts or improvements. 
5-11-2.1. Formation of a public improvement district; ap- 5-11-16. Project approval. 
plication requirements. 5-11-17. Finances, 
5-11-38. Resolution declaring intention to form district. 5-11-18. Recording documents. 
5-11-4. Notice and public hearing. 5-11-18.1. Notice obligations to purchaser; requirements; 
5-11-5. Hearing on objections, “s ~ remedies, 
5-11-6. Order forming district; formation determination; 5-11-19. General obligation bonds; tax levy; exception. 
election. 5-11-20. Special levy; bonds; imposition, 
5-11-7. Notice and conduct of election; waiver. 5-11-21. Revenue bonds; fees and charges, 
5-11-7.1. Posting of notices. 5-11-22. Terms of bonds. 

5-11-8. Formation; debt limitation. 5-11-23. District taxes; annual financial estimate; annual 
5-11-9. Appointment of directors; qualifications; terms; re- financial estimate and budget; certification 
sumption of governance by governing body. to local government division. 

5-11-10. Powers of a public improvement district. 5-11-24. Dissolution of district. 
5-11-11. Perpetual succession. 5-11-25. Limitation of liability. 
5-11-12. Records; board of diréctors; open meetings. 5-11-26. Cumulative authority. .. 
5-11-13. Change in district boundaries or general plan. §-11-27. Liberal interpretation. 


Chapter 5, Article 11 NMSA 1978 may be cited as the "Public Improvement District Act". 


History: Laws 2001, ch. 305, § 1; 2013, ch. 45, § 1. Applicability. — Laws 2013, ch. 45, § 12 provided that 

The 2013 amendment, effective July 1, 20138, added the provisions of Laws 2018, ch. 45, §§ 1 through 4 and 6 
the NMSA chapter and article for the Public Improvement through 10, do not apply to an application for formation 
District Act; and at the beginning of the sentence, deleted of a public improvement district submitted to a governing 
"Sections 1 through 27 of this act" and added "Chapter 5, body prior to January 1, 2014. 


Article 11 NMSA 1978". 


5-11-2. Definitions. 


As used in the Public Improvement District Act: 
A. "allowable base" means the sum of the appraised value, not including the value of Bubhs 
infrastructure improvements, of: 
(1) taxable property in a district that is owned by persons other than the sanlioane or rips 
applicant's related entities; | 
(2) commercial, industrial or retail property in a district that is owned by the applicant or 
the applicant's related entities for which a certificate of completion has been issued; and 
(3) all other taxable property in a district not described in Paragraphs (1) and (2) of this 
subsection, to the extent that its appraised value is less than or equal to the appraised value of 
property described in Paragraph (1) of this subsection; . 
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B. "applicant" means a person that applies for the formation of a district pursuant to the Pub- 
lic Improvement District Act; 

C. "clerk" means the clerk of the municipality or county, or any person ~eaaine ns the district 
board to be the district clerk pursuant to Section 5-11-6 NMSA 1978; : 

D. "county" means a county that forms a public improvement ee pursuant to the: Public 
Improvement District Act in an unincorporated area or in an eee area with the munici- 
pality's consent; 

»E. "debt service" means the principal of, interest on and premium, if any, on the bonds, stare 
due, whether at maturity or prior redemption; the fees and costs of registrars, trustees, paying 
agents or other agents necessary to handle the bonds; and the costs of credit enhancement or 
liquidity support; . 

F. "development agreement" means an agreement between a uapenis owner: or developer 
and the county, municipality or district, concerning the improvement of specific property within 
the district, which agreement may be used to establish obligations of the owner or developer, the 
county or municipality or the district concerning the zoning, subdivision, improvement, impact 
fees; financial responsibilities and other matters relating to the development, improvement = 
use of real property within a district; 

-G. "district" means a public improvement district formed pursuant to the Publi¢ eae 
District Act by a municipality or by a county in an unincorporated area or in an incorporated area 
with the municipality's consent; 

H. "district board" means the board of iirestlrs of the district, which shall be composed of 
members of the governing body, ex officio, or, at the option of the governing body, five directors ap- 
pointed by the governing body of the municipality or county in which the district is located, until 
replaced by elected directors, which shall occur not later than six years after the date on which the 
resolution establishing the district is enacted, as provided in Section 5-11-9 NMSA 1978; > 

I. "election" means an election held in compliance with the provisions of Sections 5-11+6 and 
5-11-7 NMSA 1978 and pursuant to the provisions of the Local Election Act; 

J. "enhanced services" means public services provided by a municipality or county within the 
district at a higher level or to a greater degree than otherwise available to the land located in the 
district from the municipality or county, including such services as public safety, fire protection, 
street or sidewalk cleaning or landscape maintenance in public areas. "Enhanced services" does 

not include the basic operation and maintenance related to infrastructure improvements financed 
by the district pursuant to the Public Improvement District Act; 

K. "general plan" means the general plan described in Section 5-11-3 NMSA 1978, as the ae, 
may be’amended from time to time; 

L. "governing body" means the body or board that by law is constituted as the governing body 
of the municipality or county in which the public improvement district is located; 

M. "municipality" means an incorporated city, village or town; 

N. "owner" means: 

(1) the person who is listed’ as the owner of real property in the district on the current 
property tax assessment roll in effect at the time that the action, proceeding, hearing or election 
has begun. For purposes of voting in elections held pursuant to the Public Improvement District 
Act, when the owner of record title is a married person, only one spouse in whose name title is held 
may vote at'such election. Where record title is held in more than one name, each owner may vote 
the number of fractions of acres represented by the owner's legal interest or ata la share of 
and in the lands within the district; 

(2) the administrator or executor of an estate holding record title to land within ehvan district; 

(3) the guardian of a minor or incompetent person holding record title to land within the 
district, appointed and qualified under the laws of the state; 

(4) ‘an officer of a corporation holding‘ record title to land within the district, which officer 
has been authorized by feeelaaey is the corporation's board of ae to act with respect to 
such land; 

(5) the general partner of a partnership holding record title to land within the district; 

(6 the trustée of a trust holding record title to land within the district; or 
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(7) the manager or member of a limited liability company holding record title to land 
within the district who has been authorized to represent the company; 

O. "person" means any individual, estate, trust, receiver, cooperative Kea nbiadidell club, cor- 
poration, company, firm, partnership, limited liability company, joint venture, syndicate or other 
association; 

P.. "public infrastructure improvements" means all improvements listed in this xssscaniboss and 
includes both on-site improvements and off-site improvements that directly or indirectly benefit 
the district. Such improvements include necessary or incidental work, whether newly constructed, 
renovated or existing, and all necessary or desirable arpustenahens "Public infrastructure im- 
provements" includes: 

(1) sanitary sewage systems, including collection, transport, storage, treatment, ate e 
effluent use and discharge; 

(2) drainage and flood control systems, including collection, ae a diversion, storage, 
detention, retention, dispersal, use and discharge; 

(3) water systems for domestic, commercial, office, hotel or acts industrial, ised 
municipal or fire protection purposes, including production, collection, storage, treatment, trans- 
port, delivery, connection and dispersal; 

(4) highways, streets, roadways, bridges, crossing structures and parking facilities, includ- 
ing all areas for vehicular use for travel, ingress, egress and parking; 

(5) trails and areas for pedestrian, equestrian, bicycle or other nonmotor vehicle use for 
travel, ingress, egress and parking; 

(6). pedestrian malls, parks, recreational facilities and open space areas for the use of 
members of the public for entertainment, assembly and recreation; 

. (7). landscaping, including earthworks, structures, lakes and other water features, plants, 
trees and related water delivery systems; 

(8) public buildings, public safety facilities and fire’ protection and police facilities; 

(9) electrical generation, transmission and distribution facilities; 

(10) natural gas distribution facilities; 

(11. lighting systems; 

(12) cable or other telecommunications lines and related equipment; 

(13) . traffic control systems and devices, including signals, controls, markings and signage; 

(14) . school sites and facilities with the consent of the governing board of the public school 
district for which the site or facility is to be acquired, constructed or renovated; 

(15) library and other public educational or cultural facilities; 

(16) equipment, vehicles, furnishings and other personalty related to the items listed in 
this subsection; and 

(17) inspection, construction management and program taneaanienn costs; 

Q. "public infrastructure purpose" means: 

(1) planning, design, engineering, construction, acquisition or inataltation of public infra- 
structure, including the costs of applications, impact fees and other fees, permits and approvals 
related to the construction, acquisition or installation of such infrastructure; 

(2), acquiring, converting, renovating or improving existing facilities for public infrastruc- 
ture, including facilities owned, leased or installed by an owner; 

(3) acquiring interests in real property or water nights for public ‘asciseic dei a} including 
interests.of an owner; 

(4) establishing, maintaining and replenishing reserves in order to secure payment of debt 
service on bonds; 

(5) funding and paying from bond proceeds interest accruing on bonds for a period not to 
exceed three years from their date of issuance; 

(6) funding and paying from bond proceeds fiscal, financial and legal consultant fees, 
trustee fees, discount fees, district formation and election costs and all costs of issuance of bonds 
issued pursuant to the Public Improvement District Act, including fees and costs for bond counsel, 
financial advisors, consultants and underwriters, costs of obtaining credit ratings, bond insurance 
premiums, fees for letters of credit and other credit enhancement costs and printing costs; 
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5-11-2.1 


(7) providing for the timely payment of debt service on bonds or other indebtedness of the 


district; 


(8) refinancing any outstanding bonds with new bonds, including through the ioeaeen of 


a new public improvement district; and 


(9) incurring expenses of the district incident to and reasonably necessary to carry out the 


purposes specified in this subsection; 


R. "related entities" means two or more entities that are owned in an amount greater than fifty 
percent by the same person, either directly or through one or more persons; 

S... "special: levy" means a levy imposed against real property within a district that may be ap- 
portioned according to direct or indirect benefits conferred upon affected real property, as well as 
acreage, front footage, the cost of providing public infrastructure for affected real property, or other 
reasonable method, as determined by the governing body or:district board, as applicable; and 

T. "treasurer" means the treasurer of the governing body or the person appointed by the dis- 
trict board as the district treasurer pursuant to Section 5-11-6 NMSA 1978. 


History: Laws 2001, ch. 305, § 2; 2009, ch. 46, § 1; 
2013, ch. 45, § 2; 2019, ch. 212, § 192. 

The 2019 amendment, effective April 3, 2019, revised 
the definition of "election", and deleted the definition of "resi- 
dent qualified elector", as used in the Public Improvement 
District Act; in Subsection I, after "NMSA 1978", added "and 
pursuant to the provisions of the Local Election Act"; and de- 
leted former Subsection S and redesignated former Subsec- 
tions T and U as Subsections'S and T, respectively. 


The 2013 amendment, effective July 1, 2013, defined 
the additional terms; and added Subsections A, B, O and R. 

Applicability. — Laws 2013, ch. 45, § 12 provided that 
the provisions of Laws 2018, ch. 45, §§ 1 through 4 and 6 
through 10, do not apply to an application for formation 
of a public improvement district submitted to a governing 
body prior to January 1, 2014. 

The 2009 amendment, effective June 19, 2009, added 
Subsection L(7). 


5-11-2.1. Formation of a public improvement district; application 


requirements. 


A. An application for the formation of a district shall be submitted to the governing body. Each 
application shall be supported by a petition signed by the owners of at least twenty-five percent of 
the real property by assessed valuation proposed to be included i in the district and shall contain, 


at a minimum, the following: 


(1) adescription of the proposed district, including: 
(a) alegal description of its boundaries; 
(b) the identity and addresses of all persons or entities with any interest in the 
property, including submitting a current title report on the property as evidence of the names of 


persons with any interest in the property; 


(c) the names and addresses of any resident qualified electors located within the 


proposed boundaries, if applicable; 


(d) an explanation as to how the district boundaries were chosen; 
(e) adequate information to establish financial parameters for the operation of the 


district, if applicable; and 


(f) information regarding the future ownership and eal of the public infra- 


structure improvements or enhanced services; 


(2) adetailed description of the types of public infrastructure improvements or enhanced 
services to be provided by the district, including, if applicable: 

(a) the estimated construction or acquisition costs of the public infrastructure 

improvements, including costs for repair and replacement of public infrastructure improve- 


ments; 


(b) the estimated annual operation and maintenance costs of the public infrastruc- 


ture improvements; 


(c) projection of working capital needs for enhanced services; and 
(d) any governmental approvals and licenses that are expected to be required for both 
the public and private improvements to be constructed and operated; 
(3) a feasibility study containing the information required in Subsection A of Section 5-11- 


16 NMSA 1978; 
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(4) a description of the applicant's professional experience and’ evidence demonstrating 
its financial capacity to undertake the development associated with the pe a infrastructure, en- 
hanced services and private development, as applicable; sixits 

(5) a disclosure form to owners describing: | . | 

(a). that the applicant intends to file an application for colaanniie of a a public’ itprove- 
ment district; 

(b) the purpose of the proposed public improvement district; 

(c) a description of what a public improvement district is; and 

(d) the rate, method of apportionment and manner of collection of a fesichal leys! if6 one 
is proposed, in sufficient detail to enable each owner or resident within the district to estimate the 
maximum amount of the proposed levy; 

(6) certification that the disclosure pursuant to Baiada 6) of this subsection has beac 
provided to each owner; 

(7) a description of how the proposed district meets the existing development objectives 
of the municipality or county, to the extent that the municipality or county has adopted nos” 
identifying such objectives, including how the district is consistent with: 

(a) the goals of promoting orderly development; 

(b) the municipality's or county's comprehensive plan; 

(c) growth management policies and zoning requirements; and 

(d) the municipality's or county's applicable policies for development, growth man- 
agement and zoning; and 

(8) any other information that the governing body may reasonably require aifbal its initial 
review of the application. 

B, The requirements of Paragraph (5) of Subsection A of this section shall not apply if the peti- 
tion is signed by the owner of all the land in the district described in the petition submitted to the 
governing body. 

C,. The governing body may charge a fee to be applied by the governing body to the costs in- 
curred in connection with the processing and review of the application and formation of the district 
in accordance with this section. Upon formation of the district, the governing body may charge an 
additional administrative expense fee to be applied by the governing body to the costs and ex- 
penses incurred in the formation of the district, specifically the review of the feasibility study and 
current appraisal of the project. 


History: Laws 2013, ch. 45, § 10. ; through 10, do not apply to an application for formation 
Effective dates. — Laws 2018; ch. 45, § 13 made Laws of a public improvement district submitted to a governing 
2013, ch. 45, § 10 effective July 1, 2013. body prior to January 1, 2014; 


Applicability. — Laws 2013, ch. 45, § 12 provided that 
the provisions of Laws 2013, ch. 45, §§ 1 through 4 and 6 


5-11-3. Resolution declaring intention to form district. 


A. Ifthe public convenience and necessity require, and on presentation of an application re- 
quired by Section 10 [5-11-2.1 NMSA 1978] of this 2013 act that is supported by a petition signed 
by the owners of at least twenty-five percent of the real property by assessed valuation proposed 
to be included in the district, the governing body may adopt a resolution declaring its intention to 
form a public improvement district to include contiguous or noncontiguous property, which shall be 
wholly within the corporate boundaries of the municipality or county. If the governing body fails to 
act within ninety days following presentation of a petition to create a public improvement district, 
the petition shall be deemed to have been accepted by the governing body, which shall adopt a reso- 
lution and hold a public hearing pursuant to this section. The resolution shall state the following: | 

(1) the area or areas to be included in the district; 

(2) the purposes for which the district is tobe formed; . 

(3) that a general plan for the district is on file with the leks that pal utisel a map depict- 
ing the boundaries of the district and the real property proposed to be included in the district, 
a general description of anticipated improvements and their locations, general cost estimates, 
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proposed financing methods and anticipated tax levies, special levies or charges, and that may 
include possible alternatives, modifications or substitutions concerning locations, improvements, 
financing methods and other information provided in the general plan; 

(4) ‘the rate, method of apportionment and manner of collection of a special levy, if one is 

proposed, in sufficient-detail to enable each owner or resident within the district to estimate the 
maximum amount of the proposed levy; ... 
(5) . anotice of public hearing in conformity with the requirements of Section '5-11-4 NMSA 
1978; ni | 
(6). the place where written objections to the formation of the district may be filed by an 
owner; 

(7) that fori ation of the district may resultin thé levy of property taxes or the ‘mohaditiah 
of special levies to pay the costs of public infrastructure constructed by the district and for their 
operation and maintenance and may result i in the assessment of fees or cadtehe to pay the cost of 
providing enhanced services; 

(8) .a reference to the Public Tibatrestitent District Act; and 

(9) whether the district will be governed by a district board comprised of the members of the 
governing body, ex officio, or comprised of five directors initially appointed by the governing body. 

B. The resolution shall direct that a hearing on formation of the district be scheduled and that 
notice be mailed and published as provided in:Section.5-11-4 NMSA 1978. 

C. Before adopting a resolution pursuant to this section, a general plan for the district shall be 
filed with the clerk. 


History: Laws 2001, ch. 305, § 3; 2003, ch. 435, § 1; the proposed district and which authorized the district to 
2013, ch. 45, § 3. require the petitioners to deposit the estimated cost of the 
The 2013 amendment, effective July 1, 2013, required study with the treasurer of the governing body. 
the filing of an application for formation of a public im- Applicability. — Laws 2013, ch. 45, § 12 provided that 
provement district; eliminated the authority of a govern- the provisions of Laws 2013, ch. 45, §§ 1 through 4 and 6 
ing body to require the petitioners to prepare a study of ~—_—i through 10, do not apply to an application for formation 
the feasibility and costs of the proposed district; in Sub- of a public improvement district submitted to a governing 
section A, in the first sentence, after "on presentation of", «© body prior to January 1, 2014. 
added "an application required by Section 10 of this 2013 The 2003 amendment, effective June. 20, 2003, in- 
act that is supported by"; and deleted former Subsection serted the penultimate sentence in the undesignated 
B, which authorized a governing body to require that the paragraph of Subsection A; and updated the internal 


petitioners prepare a study of the feasibility and cost of references. 


§-11-4, Notice and public hearing. _ 


A. The notice of public hearing to be held concerning the formation of a public improvement 
district pursuant to the Public Improvement District Act shall be mailed by registered or certi- 
fied United States mail, postage prepaid, to all owners of real property in the proposed district 
at least thirty days prior to the date of the hearing. In addition, notice shall be published once 
each week for two successive weeks in a newspaper of general circulation in the municipality or 
county in which the proposed district lies. The last publication shall be at least three days before 
the date of the hearing. The notice shall comply with Tequirements of Subsections B and C of 
this section. 

B. The clerk shall execute a notice, which shall read substantially ¢ as follows: 

"To whom it may concern: 

The governing body of the (municipality) (county) of = On (Date) yaosten 
the attached resolution declaring its intention to form a tax-levying public improvement dis- 
trict. A hearing on formation will be held on (Date), at (Time) at (Location), All persons owning 
or claiming an interest in property in the proposed district who object to the inclusion of their 
land in the district, to the formation of the district or to the contents of the general plan must 
file a written objection with the undersigned at the following address before the time set for the 
hearing, 

(Date) 


Clerk 
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Address 

(Name of municipality or county)". » torus 

C. Asummary of the resolution declaring the governing seas? $ intention to form the Histrict 
shall be attached to the notice, and the clerk shall cause a copy to be mailed to the owners of real 
property in the district and to all other persons claiming an interest in such property who have 
filed a written request for a copy of the notice within the six months preceding or at any time 
following the adoption of the resolution of intent to form the district. The clerk shall also publish 
a copy of the notice and resolution summary at least twice in a newspaper of general circulation 
in the municipality or county in which the proposed district lies. The clerk shall execute an affi- 
davit of mailing stating the date of mailing and the names and addresses of the persons to whom 
the notices and copies of the resolutions were mailed. The clerk shall obtain an affidavit from the . 
newspaper in which the publication was made. The clerk shall cause both affidavits to be placed 
in the official records of the municipality or county. The affidavits are conclusive evidence of the 
mailing and publishing of notice. Notice shall not be held invalid for failure of delivery to the 
addressee. 

D. Ifthe clerk is informed that the person listed on the assessment roll is no longer the owner 
and the name and address of the successor owner become known, the clerk shall cause a copy of 
the notice and resolution to be mailed to the successor owner as soon as practicable after learning 
of the change of ownership. 


History: Laws 2001, ch. 305, § 4. 


5-11-5. Hearing on objections. 


A. Any person claiming an interest in real property that the resolution discloses is situated 
in the district may file a written objection with the clerk before 5:00 p.m. on the business day 
preceding the date and time set for the hearing. The objection may raise one or more of the fol- 
lowing issues: 

(1) that the objector's property would not be substantially benefited, directly or indirectly, 
from the public infrastructure improvements or enhanced services proposed to be financed, as set 
forth in the general plan, and that the property should be excluded from the district; 

(2) that the district should not be formed, stating the specific reasons; and 

(3) that the general plan should be modified, stating the reasons for modification. 

B. At the hearing, including any adjournments or continuances, the governing body shall hear 
and pass on the written objections and the testimony and evidence presented in support of or op- 
position to the objections. The hearing shall be either transcribed by a court reporter or recorded 
by a tape recorder. The court reporter's transcript or a tape recording certified to be true and cor- 
rect by the clerk shall be filed or otherwise preserved in the official records of the governing body. 

C. In furtherance of the hearing, the clerk, on written request being presented, shall issue 
subpoenas or subpoenas duces tecum to compel the attendance and testimony of any person or the 
submission of any documents at the hearing. Compliance with the subpoena shall be enforced as if 
the subpoena were issued by a clerk of the state district court. | 

D. Testimony at the hearing need not be under oath, unless requested by any owner or re- 
quired by the governing board. Requests by owners that the testimony be under oath must be 
made in writing and be filed with, or served on, the clerk before the hearing begins or the request 
is deemed waived. 

E. The minutes or a copy of a written transcript or a tape recording of the proceedings of a 
hearing conducted pursuant to this section shall be open to public inspection three working days 
after the conclusion of a hearing. Any person may request to examine or be furnished copies, print- 
outs, photographs, transcripts or recordings of a hearing during regular office hours of the govern- 
ing body. The custodian of the records shall furnish the copies, printouts, photographs, transcripts 
or recordings and may charge a reasonable fee which does not exceed the actual cost of reproduc- 
ing the item requested. 
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History: Laws 2001, ch. 305, § 5. a private developer to facilitate the construction of retail 
' Cross references, — For subpoena power, see Rule 1- business establishments, 2002 Op. Att'y Gen, No, 02-02. 
046 NMRA. In order to avoid the constitutional pitfalls associated 


with development agreements, a home rule municipality 


ANNOTATIONS should include in any authorizing ordinance items such 

Home rule municipality. — The provisions of the Pub- as: (a) who can enter into an agreement; (b) how it is en- 
lic Improvement District Act, 5-11-1 NMSA 1978 et seq., tered into; (c) its duration; (d) what zoning rules will be af- 
do not expressly limit the legislative powers of a home rule fected; (e) description and proposed use of the property; (f) 
municipality; thus, such a municipality has the authority how the agreement is consistent with current municipal 
to enter into a contract, or development agreement, with planning documents; and (g) how to handle Procurement 


Code, 13-1-28 to 13-1-199 ah sit AE issues. 2002 Op. 
Att'y Gen. No. 02-02. 


5-11-6. Order forming district; formation determination; election. 


A. After the hearing, the governing body shall determine whether the district should be formed 
based upon the interests, convenience or necessity of the owners, residents of the district and citi- 
zens of the municipality or county in which the proposed district would be located. If the governing 
body determines that the district should be formed, it shall adopt a resolution ordering that the 
district be formed, deleting any property determined not to be directly or indirectly benefited by 
the district or modifying the general plan and then ordering that a formation determination be 
conducted and an election be held on the question whether to form the district: A resolution or- 
dering a formation of the district shall state that the district will be governed by a district board 
consisting of members of the governing body, ex officio, or, upon determination of the governing 
body, five directors appointed by the governing body, and shall contain the names of the five initial 
directors and the terms of office of each. If the governing body appoints a district board, it shall 
appoint a treasurer and a clerk from the appointed members. 

B. ‘Before submitting the question of formation of the district to the qualified electors of the 
proposed district, a formation determination shall be conducted by the governing body among the 
owners unless a petition is presented to the governing body pursuant to Subsection F of Section 5- 
11-7 NMSA 1978. In the formation determination, each owner shall have the number of votes or 
portions of votes equal to the number of acres or portions of acres rounded upward to the nearest 
one-fifth of an acre owned by that owner in the submitted district. 

C. A formation or other determination shall not be a local election for purposes of the Local 
Election Act [Chapter 1, Article 22 NMSA 1978]. The governing body or the district board may 
establish local procedures for noticing, conducting and canvassing determinations, which may in- 
clude determinations made by unanimous written approval of the owners in affidavits executed by 
the owners and confirmed in a review by the district board. 

D. Should the formation determination by the owners result in a three-fourths’ majority vote 
in favor of formation, the question shall also be submitted to a vote of the qualified electors of the 
proposed district. The conduct of a formation election by qualified electors shall meet the require- 
ments of Section 5-11-7 NMSA 1978. 

EK. The right of the qualified electors to vote on the question of formation of the district shall 
not be assigned or delegated to the property owners, or related entities of the property owners, 
signing a petition submitted to the governing body for formation of a district. 


History: Laws 2001, ch. 305, § 6; 2018, ch. 45, § 4; and deleted the last sentence of the subsection, which 


2019, ch. 212,8193. provided "The right to vote onthe question of forma- 
The 2019 ‘amendment, effective April 3, 2019, re- tion of the district shall not be assigned or delegated to 
quired a formation determination be conducted among the property owners signing a petition submitted to the 
the owners of a proposed public improvement district governing body for formation of a district or related enti- 
prior to submitting the question of formation of the dis- ties of such property owners."; added new Subsection C 
trict to qualified voters of that district; in Subsection A, and subsection designation "D,"; in Subsection D, after 
after ordering that", added "a formation determination the subsection designation, added "Should the formation 
be conducted and": in Subsection B, added "Before sub- determination by the owners result in a three-fourths' 
mitting the question of formation of the district to the © majority vote in favor of formation", and after "qualified 
qualified electors of the proposed district", after "forma- electors", added "of the proposed district"; and added new 
tion", deleted."election" and added "determination", after Subsection E, . 
"shall", deleted "include" and added "be conducted by the The 2013 amendment, effective July 1, 2013, prohib- 
governing body among", after "Subsection", deleted "I" ited the assignment of the right to vote on the question of 
and added "F", added "In the formation determination", formation of a public improvement district to the property 
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owners who sign the petition that is submitted to the gov- through 10, do not apply to an application for formation 
erning body or to related entities of those property own- of a public improvement district submitted to a governing 
ers; and in Subsection B, added the third sentence. body prior to January 1, 2014, 


Applicability. — Laws 2013, ch. 45, § 12 provided that 
the provisions of Laws 2013, ch. 45, 88 1 through 4 and 6 


5-11-7. Notice and conduct of election; waiver. 


A. Any election by qualified electors pursuant to the Public Improvement District Act shall be 
a nonpartisan election called, conducted and canvassed pursuant to the provisions of the Election 
Code {Chapter 1 NMSA 1978]. In addition to those matters required for notice as provided in the 
Local Election Act [Chapter 1, Article 22 NMSA 1978], the notice of election shall state: 

(1) “if the election is a formation election, the boundaries of the proposed district; 

(2) ifthe election is a bond election, the amount of bonds to be authorized for the district, 
the maximum rate of interest to be paid on the bonds and the maximum term of the bonds, not 
exceeding thirty years; 

(3) if the election is a property tax levy election pursuant to Section 5-11-19 NMSA 1978, 
the maximum tax rate per one thousand dollars ($1,000) of assessed valuation to be imposed, the 
purposes for which the revenues raised will be used and the existing maximum tax rate, if any; 

(4) that a general plan is on file with the clerk; 

(5) the purposes for which the property taxes or the special levies will be imposed, and the 
revenues raised will be used, including a description of the public improvements to be financed 
with tax revenues, special levies, district revenues or bond proceeds; and 

(6) that the imposition of property taxes or special levies will result in a lien for the pay- 
ment thereof on property within the district, — 

B. The district board or, in the case of a formation election, the governing body, shall determine 
the date of the election by passing.a resolution to place the ballot question on a regular local elec- 
tion or general election ballot or by adopting a proclamation calling for a special election. 

C. Except as otherwise provided by this section, the election shall comply with the Local 
Election Act. The ballot material provided to each qualified elector shall include: 

(1) for a formation election, an impartial description of the district improvements contem- 
plated and a brief description of arguments for and against the formation of the district, if any; 

(2) for an election concerning the imposition. of property taxes, an impartial description 
of the taxes to be imposed, the method of apportionment, collection and enforcement, and other 
details sufficient to enable each elector to determine the amount of tax it will be obligated to pay; 
a brief description of arguments for and against the imposition of taxes that are the subject of the 
election, if any; and a statement that the imposition of property taxes is for the provision of certain 
but not necessarily all public infrastructure improvements and services that may be needed or 
desirable within the district, and that other taxes, levies or assessments by other governmental 
entities may be presented for approval by owners and qualified electors; and 

(3). for a formation election, the ballot, which shall pose the question to be voted upon as 
"district, yes" and "district, no"; for a bond election, "bonds, yes" and "bonds, no"; for a property 
tax election, if no tax is in place, "property tax, yes" and "property tax, no"; and for an election to 
change an existing maximum or eliminate an existing tax, "tax change, yes" and "tax change, no", 
specifying the type of tax to which the proposed change pertains. 

D. At least a three-fourths' majority of the votes cast by qualified electors at the election shall 
be required for formation, issuing the bonds, imposing the tax or special levy or changing the tax 
or special levy. Failure of a required majority to vote in favor of the matter submitted shall not 
prejudice the submission of the same or similar matters at a later election. 

EK. Ifa person listed on the assessment roll is no longer the owner of land in the district and the 
name of the successor owner becomes known to the governing body or the district board, as appli- 
cable, and is verified by recorded deed or other similar evidence of transfer of ownership, the suc- 
cessor owner is deemed to be the owner for the purposes of the Public Improvement District Act. 

F, Notwithstanding any other provision of the Public Improvement District Act, if a petition 
for formation is signed by owners of all of the land in the district described in the petition and is 
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approved by the municipality or county, the municipality or county may waive any or all require- 
ments of posting, publication, mailing, notice, hearing and owner determination. On receipt of such 
a petition, and after approval by an election of qualified electors, if any, the municipality or county 
shall declare the district formed without being required to comply with the provisions of the Public 
Improvement District Act for posting, publication, mailing, notice, hearing or owner determination. 
G. Ifno person is registered to vote within the district or proposed district areas within seventy 
days immediately preceding any scheduled election date, the election required to be held pursuant 
to the Public Improvement District Act shall be canceled. Under such circumstances, when the ques- 
tion is‘on the formation of the district, the results of the formation determination of the owners shall 
prevail, unless the formation determination was waived by the governing body pursuant to Subsec- 
tion F of this section. To the extent allowable by the constitution of New Mexico, when the question 
is on any other allowable action otherwise requiring a vote of the qualified electors, the owners or the 
owners of the proposed district areas shall make a determination, the result of which shall prevail. 


History: Laws 2001, ch. 305, § 7; 2019, ch. 212, § 194. 

The 2019 amendment, effective April 3, 2019, pro- 
vided that any election pursuant to the Public Improve- 
ment District Act shall be conducted pursuant to the 
provisions of the Election Code, and revised certain no- 
tice of election provisions; in Subsection A, in the intro- 
ductory paragraph, after ' ‘nonpartisan election called,", 
deleted "by posting notices in three public places within 
the boundaries of the district not less than twenty days 
before the election, Notice shall also be published in a 
newspaper of general circulation in the municipality or 
county, or, if there is no newspaper so circulated in the 
municipality, in a newspaper of general circulation in the 
county in which the municipality is located once a week 
for two consecutive weeks before the election" and added 
"conducted and canvassed pursuant to the provisions of 
the Election Code, In addition to those matters required 
for notice as provided in the Local Election Act", deleted 
Paragraphs A(1) and A(2) and redesignated former Para- 
graphs A(3) through A(8) as Paragraphs A(1) through 
A(6), respectively, in Paragraph A(3), after "pursuant to 
Section", deleted "19. of the Public Improvement District 
Act" and added "5-11-19 NMSA 1978"; in Subsection B, 
after "date of election", deleted "and the polling places’ for 
the election and may “consolidate county precincts. The 
district board or governing body may establish provisions 
for voting by mail." and added "by passing a resolution 
to place the ballot question on a regular local election or 
general election ballot or by adopting a proclamation call- 
ing for a special election"; deleted Subsections C and D 
and redesignated former Subsection E as Subsection C; 
in Subsection C, in the introductory clause, after "comply 
with the", deleted "general election laws of this state" and 
added "Local Election Act"; deleted former Subsections F 
and G, added new subsection designation "D," and redes- 
ignated former Subsections H through J as Subsections 
E through G, respectively; in Subsection D after "special 
levy.", deleted "The canvass may be continued for an ad- 
ditional period not to exceed thirty days at the election 
of the governing body or district board for the purposes 
of completing the canvass."; in Subsection E, after "be- 
comes known", added "to the governing body or the dis- 
trict board, as applicable"; in Subsection G, after "district" 
added "or proposed district areas", after "within", deleted 
"fifty" and added "seventy", and after "shall be", deleted 
"held by vote of the owners, Each owner shall have the 
number of votes or perpee of votes equal to the number 


5-11-7.1. Posting of notices. 


of acres or portion of acres rounded upward to the nearest 
one-fifth of an acre owned in the district by that owner." 
and added the remainder of the subsection; and deleted 
former Subsection K. 


ANNOTATIONS 
Application of the Election Code to public im- 
provement district formation elections. — The 


Election Code's thirty-day limitation period for filing a 
complaint to contest an election applies to a public im- 
provement district formation election under the Public Im- 
provement District Act. Glaser v. LeBus, 2012-NMSC-012, 
276 P.3d 959. 

Where the petitioners filed a‘complaint to contest an 
election to form a public improvement district under the 
Public Improvement District Act thirteen months after the 
election, the action was barred by the thirty-day limitation 
for filing a complaint to contest an election under the Elec- 
tion Code, Glaser v, LeBus, 2012-NMSC-012, 276 P.3d 959, 

Election Code applies to public improvement 
district formation elections. — The formation elec- 
tion provisions of the Public Improvement District Act 
incorporate the election contest procedures of the Election 
Code. Glaser v. LeBus, 2012-NMCA-028, 274 P.3d 114. 

Elements of election contest. — An election contest 
is a challenge to the result of an election, as well as a chal- 
lenge to the inherent validity of an election when the chal- 
lenge would necessarily require overturning the results or 
effects of an election. An election contest can derive from a 
violation of a provision of the Election Code, from a viola- 
tion of another statute governing the particular election 
at issue, or from the New Mexico Constitution. Glaser v. 
LeBus, 2012-NMCA-028, 274 P.3d 114, 

Plaintiff's complaint presented an election con- 
test under the Public Improvement District Act. — 
Where plaintiff alleged that the petition and ballot to form 
a public improvement district were invalid because they 
did not meet statutory requirements; that the information 
provided to the municipality and the voters prior to the 
formation election was false, fraudulent, or misleading; 
and that the ballot did not present a question that spe- 
cifically addressed the authority to tax, the challenges to 
the underlying validity of the election based on a failure to 
comply with statutory requirements was an election con- 
test governed by the Election Code's election contest pro- 
cedures. Glaser v. LeBus, 2012-NMCA-028, 274 P.3d 114, 


For any election conducted pursuant to the Public Improvement District Act, in addition to the 
notice requirements set forth in Section 5-11-7 NMSA 1978, the owners shall ensure that notices 
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shall iis posted in three conspicuous public places within the boundaries of the district not less 
than twenty days before the first day for voting in the election. ) 


Bigtivaencs clauses, — Laws 2019, ch. 212, §.286 con- 


History: Laws 2019, ch. 212, § 274. 
tained an emergency clause and was approved April 3, 2019, 


5-11-8. Formation; debt limitation. 


A. Ifthe formation of the district'is approved by at-least a:three-fourths' majority of the votes 
cast at the election, the governing body shall cause a copy of the resolution ordering formation of 
the district to be delivered to the county assessor, the county treasurer and the county in which the 
district is located and to the taxation and revenue:department and the local. government division 
of the department of finance and administration. A notice of the formation showing the number 
and date of the resolution and giving a description of the land included in the district shall be re- 
corded with the county clerk, 

B. Except as otherwise provided in this section, a "aisthict shall be a political subdivision of the 
state, separate and apart from the municipality or county. The amount of indebtedness evidenced 
by general obligation bonds issued pursuant to Section 5-11-19,NMSA 1978, special levy bonds 
issued pursuant to Section 5-11-20 NMSA 1978 and revenue bonds issued pursuant to Section 5- 
11-21 NMSA 1978 shall not exceed the estimated cost. of the public infrastructure improvements 
plus all costs connected with the public infrastructure purposes and issuance and sale of bonds, 
including, without limitation, formation costs, credit enhancement and liquidity support fees and 
costs. The total aggregate outstanding amount of bonds and any other indebtedness for which the 
full faith and credit of the district are pledged shall not exceed sixty percent of the market value of 
the real property and improvements in the district after the public infrastructure improvements 
of the district are completed plus the value of the public infrastructure owned or to be acquired 
by the district with the proceeds of the bonds and shall not affect the general obligation ponldint 
capacity of the municipality or county in which the district is located. 

C. Bonds issued by a district shall not be a general obligation of the state, the county or the 1 mu- 
nicipality in which the district is located and shall not pledge the full faith and credit of the state, the 
county or the municipality in which the district is located, irrespective of whether the district board 
is governed by the governing body of the county or municipality in which the district is located. 

D.. Following formation of the district, the district board shall administer in a reasonable 
manner the implementation of the general plan for the public infrastructure improvements of 
the district. ) , 


History: Laws 2001, ch. 305, § 8; 2017, ch. 147, § 1. 

Compiler's notes. — Senate Bill 356, enacted by the 
Fifty-Third Legislature, First Session, 2017, was vetoed by 
the governor on March 15, 2017. Pursuant to the First Ju- 
dicial District Court's decision in State ex rel. New Mexico 
Legislative Council v. Honorable Susana. Martinez, Gover: 
nor of the State of New Mexico et al., D-101-CV-2017-01550, 
and affirmed by S.Ct. Order No. S-1-SC-36731, on April 25, 
2018, which held that Article IV, Section 22 of the New Mex- 
ico Constitution requires that objections must accompany a 


returned bill, Senate Bill 356 was Haptnda into law by the 
Secretary of State. 

The 2017 amendment, effective July 1, 2017, required 
that the treasurer of the county in which'a ‘public improve- 
ment district is formed be notified of that formation; in 
Subsection A, after "the county assessor", added "the county 
treasurer"; in Subsection B, deleted "19 of the Public Im- 
provement District Act" and added "5-11-19 NMSA 1978", 
deleted "20 of that act" and added "5-11-20 NMSA 1978", 
and deleted "21 of that act" and added "5-11-21 NMSA 1978". 


-§-11-9. Appointment of directors; qualifications; terms; resumption, ie 
governance by governing body. 


A. The governing body, at its option, may authorize the appointment of a separate district 
board. In the case of an appointed district board, three of the appointed directors shall serve an 
initial term to expire following a regular local election and not to exceed six years. Two of the ap- 
pointed directors shall serve an initial term to expire following a regular local election and not to 
exceed four years. The resolution forming the district shall state which directors shall serve the 
longer terms and which shall serve the shorter terms. If a vacancy occurs on the district board 
because of déath, resignation or inability of the director to discharge the duties of director, the 
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governing body shall appoint a director to fill the vacancy, who shall hold office for the remainder 
of the unexpired term until a:successor is appointed or elected. 

B. At the end of the appointed directors’ terms, the governing body shall resume governance of 
the district as its board either directly or through the governing body's designees or, at the govern- 
ing body's option; shall hold an election of new directors by majority vote of the qualified electors 
or if the election is canceled pursuant to Subsection G of Section 5-11-7 NMSA 1978, an owner's 
determination ‘conducted by ballot shall decide the new directors: 


History: Laws 2001, ch. 805, § 9; 2009, ch. 46, § 2; Subsection G of:Section 5-11-7 NMSA 1978, an owner's 


2013, ch, 45, § 5; 2019, ch. 212, § 195. , determination conducted by ballot shall decide the new 
The 2019 amendment, effective April 8, 2019, revised directors". 

the provisions related to staggered terms of appointed dis- The 2013 amendment, effective July 1, 2013, provided 
trict board directors, and provided for the governance of . for the resumption of governance of a public improvement 
the district during vacancies on the board; in Subsection. _. district by the governing body at the end of the appointed 
A, after "initial term", deleted "of" and added "to expire — directors' terms; and in Subsection C, after "the governing 
following a regular local election and not to exceed", after body shall", added "resume governance of the district as 
"initial term", deleted "of' and added "to expire following its board either directly or through the-governing body's 
a regular local election and not to exceed", after "direc- designees or, at the governing body's option, shall", 

tors shall serve", deleted "four-year" and added "the lon- The 2009 amendment, effective June 19, 2009, deleted 
ger", and after "which shall serve", deleted "six-year" and former Subsection C which provided that at the end of the 
added "the shorter"; deleted former Subsection B and re- appointed director's initial term, the governing body could 
designated former Subsection C as Subsection B; and in either resume governance. of the district as its board or 
Subsection B, after "qualified electors", deleted "and own- hold an election of new directors and added a new Subsec- 


ers” and added "or if the election is canceled pursuant to _—ttion C. 


5-11-10. Powers. of a public improvement district. _ 


A. In addition to the powers otherwise granted to a district pursuant to the Public Improve- 
ment District Act, the district board, in implementing the general plan, may: 

(1) enter into contracts and expend money for any public infrastructure purpose with 
respect to the district; 

(2) enter into development agreements with municipalities, counties or other local govern- 
ment entities in connection with property located within the boundaries of:the district; 

(3) enter into intergovernmental agreements as provided in the Joint Powers Agreements 
Act [11-1-1 through'11-1-7 NMSA 1978] for the planning, design, inspection, ownership, control, 
maintenance, operation or repair of public infrastructure or the provision of enhanced services 
by the municipality or the county in the district and any other purpose authorized by the Public 
Improvement District Act; : 

(4) sell, lease or otherwise dispose of district property if the sale, lease or conveyance is not 
a violation of the terms of any contract or bond covenant of the district; 

(5) reimburse the municipality or county in which the district is located for providing 
enhanced services in the district; 

(6) operate, maintain and repair public inisredsibatetitite 

(7) establish, impose and collect special levies for es purposes of funding Agee infra- 
structure improvements or enhanced services; 

(8) employ staff, counsel and consultants; 

(9) reimburse the municipality or county in which the district is located for staff and 
consultant services and support facilities supplied by the municipality or county; 

(10) accept gifts or grants and incur and repay loans for any public infrastructure purpose; 

(11) enter into agreements with owners concerning the advance of money by owners for 
public infrastructure bak ei or the granting of real property by the owner for public infrastruc- 
ture purposes; 

(12) levy property taxes, impose special levies or fees eat UR A for any public infra- 
structure purpose on any real property located in the district andj in conjunction with the levy of 
such taxes, fees and charges, set and collect administrative fees; 

43) pay t the financial, sata and ednunistrative costs of the district; 


1225 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


5-11-11 MUNICIPALITIES AND COUNTIES 5-11-13 


(14) enter into contracts, agreements and trust indentures to obtain credit enhancement 
or liquidity support for its bonds and process the issuance, registration, transfer and payment of 
its bonds and the disbursement and investment of proceeds of the bonds; 

(15) ‘with the consent of the governing body of the municipality or county that formed the 
district, enter into agreements with persons outside of the district to provide enhanced services to 
persons and property outside of the district; and 

(16) use public easements and rights of way in or across public property, roadways, high: 
ways, streets or other thoroughfares and other public easements and rights of way, whether in or 
out of the geographical limits of the district, the municipality or the county: 

B. Public infrastructure improvements other than personalty may be located only in or on 
lands, easements or rights of way owned by the state, a county, a municipality or the district, 
whether in or out of the district, the municipality or the county. 

C. An agreement pursuant to Paragraph (11) of Subsection A of this section may include agree- 
ments to repay all or part of such advances, fees and charges from the proceeds of bonds if issued 
or from advances, fees and charges collected from other owners or users or those having a right 
to use any public infrastructure. A person does not have authority to compel the issuance or sale 
of the bonds of the district or the exercise of any taxing power of the district to make repayment 
under any agreement. 

D. Notwithstanding the provisions of the Procurement Code [13-1-28 through 13-1-199 NMSA 
1978], or local procurement requirements that may otherwise be applicable to the municipality 
or county in which the district is located, the district board, whether appointed or composed of 
members of the governing body, ex officio, may enter into contracts to carry out any of the district's 
authorized powers, including the planning, design, engineering, financing, construction and acqui- 
sition of public improvements for the district, with a contractor, an owner or other person or entity, 
on such terms and with such persons as the district board determines to be appropriate. 


History: Laws 2001, ch. 305, § 10. 


5-11-11. Perpetual succession. | 


The district has perpetual succession until terminated pursuant to Section 24 [5-11-24 NMSA 
1978] of the Public Improvement District Act. 


History: Laws 2001, ch. 305, § 11. 


5-11-12. Records; board of directors; open meetings. 


A. The district shall keep the following records, which shall be open to public inspection: : 
(1) minutes of all meetings of the district board; 
(2) all resolutions; 
(3) accounts showing all money received and disbursed; 
(4) the annual budget; and 
(5) all other records required to be maintained by law. 
B. The district board shall appoint a clerk and treasurer for the district: 


History: Laws 2001, ch. 305, § 12. 


5-11-18. Change in district boundaries or general plan. 


A. Following formation of the district, an area may be deleted from the district only following 
a hearing on notice to the owners of land in the district given in the manner prescribed for the 
formation hearing, adoption of a resolution of intention to do so by the district board, a determina- 
tion by the owners and voter approval by the qualified electors as provided in the Local Election 
Act [Chapter 1, Article 22 NMSA 1978] and the Public Improvement District Act. Lands within 


1226 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


5-11-14 PUBLIC IMPROVEMENT DISTRICT 5-11-16 
the district that are subject to the lien of property taxes, special levies or other charges imposed 
pursuant to the Public Improvement District Act shall not be deleted from the district:while there 
are bonds outstanding that are payable by such taxes, special levies or charges. 

B, Following formation of the district, an area may be added to the district: upon a determina- 
tion by the owners of land:in the proposed addition area and the approval of the qualified electors 
residing therein, as well as a determination by the owners of land in the district: andapproval of 
the qualified electors of the district, as provided in the Local Election Act and the Public Improve- 
ment District Act. I 

C.: The district board, following a Htestng on notice to thai owners of real idackis! located in the 
district given in the manner prescribed for the formation hearing, may amend the general plan 
in any manner that it determines will not substantially reduce the benefits to be received by any 
land in the district from the public infrastructure on completion of the work to be performed. under 
the general plan. No election shall be required solely for the purposes of this subsection. 


History: Laws 2001, ch. 305, § 13; 2019, ch. 212, 
§ 196. 

The 2019 amendment, effective April 3, 2019, pro- 
vided that changes in district boundaries shall comply 
with provision of the Local Election Act; in Subsection 
A, after "as provided in", deleted "Sections 6 and 7 of the 


Public Improvement District Act" and added "the Local 
Election Act and the Public Improvement District Act"; 
and in Subsection B, after "qualified electors", deleted "in 
the same manner as'required for the formation of a dis- 
trict" and added "of the district, as provided in the Local 
Election Act and the Public Improvement District Act". 


5-11-14. Participation by municipality or county. 


The governing body of the municipality or county by resolution may summarily provide public 
services to the district or participate in the costs of any public infrastructure purpose. © ~ 


‘History: Laws 2001, ch. 305, § 14. 


5-11-15. Other districts or improvements. 


The formation of a district pursuant to the Public Improvement District Act shall not prevent 
the subsequent establishment of similar districts or the improvement or assessment of land in the 
district by the municipality or county or the exercise by the municipality or county of any of its 
powers on the same basis as on all other land in its corporate boundaries. 


History: Laws 2001, ch. 305, § 15. 


5-11-16. Project approval. 


A. Before constructing or acquiring any public infrastructure caprovattent, the district board 
shall have approved a study of the feasibility and benefits of the public infrastructure improve- 
ment project to be prepared, which shall include: 

(1) adescription of the public infrastructure improvement to be constructed or acquired 
and enhanced services to be provided and estimated costs thereof, if any, and other information 
reasonably necessary to understand the project; 

(2) a map showing, in general, the location of the project within the district; 

(3) an estimate of the cost to construct, acquire, operate and maintain the project; 

(4) an estimated schedule for completion of the project, a map or description of the area to 
be benefited by the project and a plan for financing the project; 

(5) an estimated or projected annual mill or special levy for all owners in the proposed district; 

(6) the current, direct and overlapping tax and assessment burden on taxable property 
that is proposed to be taxed and the assessed valuation of the taxable property as shown on the 
most recent assessment roll; 

(7) the expected market absorption of the development within the district and the effect 
of the bond issuance by the district on tax rates within the district, calculated at the beginning, 
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middle and end of the market absorption period or based on the phasing of the project to be fi- 
nanced, as applicable; 
(8) projections of working capital eects for a period that shall be the longer of: 
(a) thirty years following the creation of a tax upon the district taxable property; or 
(b) the final maturity date of any bonds issued by the district; 
(9). an analysis of: 

(a) the impact of the proposed debt financing, operation and Fa intcinalach costs, user 
charges and other district costs on the ultimate end users of the property, including projected prop- 
erty tax rates, special levies, fees, charges and other costs that would be borne by the property in 
the district; 

'.. (b) the iinet that the costs described in Suiijeesercnia (a) of this paragraph will 
have on the marketability of the private development; and 

(c) a comparison of proposed tax rates and charges in ‘adjoining and similar areas 
outside of the proposed district; 

(10) a financing plan for any private development in the district that.is not to be dedicated 
to the municipality or county; and 

(11) a market absorption study for the private development in the district prepared by 
an independent consultant, which shall include the ability of the market to absorb the i sip 
development and a market absorption calendar for the private development. 

B. Prior to approval of a project, the district board shall provide notice and opportunity to 
comment to the owners and the municipality or county. 

C. In the event that project approval and formation of the public improvement district are 
occurring concurrently, a single feasibility study may be used to satisfy the requirement in Sub- 
section A of this section and Paragraph (3) of Subsection A of Section 10 [5-11-2.1 NMSA 1978] of 
this 2018 act. 

D. For public infrastructure improvement projects undertaken by a district after formation, 
the district board shall hold a public hearing on the study and provide notice of the hearing by 
publication not less than two weeks in advance in the official newspaper of the municipality or 
county or, if there are none in the municipality or county, a newspaper of general circulation in the 
county. If the district board is composed of members other than the governing body, the notice shall 
be mailed to the governing body of the municipality or county in which the district is located. After 
the hearing, the district. board may reject, amend or approve the report. If the report is amended 
substantially, a new hearing shall be held before approval. If the report is approved, the district 
board shall adopt a resolution approving the public infrastructure improvement of the project, 
identifying the areas benefited, the expected method of financing and an appropriate system of 
providing revenues to operate and maintain the project. 


History: Laws 2001, ch. 305, § 16; 2013, ch. 45, § 6. after "district board shall", deleted "cause" and added 


The 2013 amendment, effective July 1, 2013, ex- 
panded the issues that must be addressed in a feasibility 
and benefits study to include issues related to taxes and 
assessments, market absorption, working capital needs 
and debt financing; required a public improvement dis- 
trict to provide notice:and an opportunity to comment on 
the study; in Subsection A, in the introductory sentence, 
after "public infrastructure", added "improvement" and 


5-11-17. Finances. 


"have approved"; added Paragraphs (5) through (11) of 
Subsection A; and added Subsections Band C. 

Applicability. — Laws 2013, ch. 45, § 12 provided that 
the provisions of Laws 2013, ch. 45, §§ 1 through 4 and 6 
through 10, do not apply to an application for formation 
of a public improvement district submitted to a governing 
body prior to January 1, 2014. 


The projects to be constructed or acquired as shown in the general plan may be financed from 


the following sources of revenue: 


annual property taxes or special levies; 
state or federal grants or contributions; 
private contributions; 


BO OW > 


proceeds received from the sale of bands of the district; 
money of the municipality or county contributed to the district; 
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F. user, landowner and other fees and charges; 
G. proceeds of loans or advances; and 
H. any other money available to the district by law. 


History: Laws 2001, ch, 305, § 17. 


5-11-18. Recording documents. 


.A.. The district shall file and record with the county clerk the resolution ordering formation of 
the district, the general plan of the district and the canvass of any general obligation bond election. 
B. Upon formation of a district, and within thirty days before June 1 and December 1 of each 
year, a district shall file and record with the county clerk the notice requirements described in 
Subsection A of Section 11 [5-11-18.1 NMSA 1978] of this 2013 act and include contact information 
for the district board. 


History: Laws 2001, ch. 305, § 18; 2013, ch. 45, § 7. Applicability. — Laws 2013, ch. 45, § 12 provided that 


The 2013 amendment, effective July 1, 2013, required the provisions of Laws 2013, ch. 45, §§ 1 through 4 and 6 
a public improvement district to file and record with through 10, do not apply to an application for formation 
the county clerk notice of obligations to purchasers; and of a public improvement district submitted to a governing 
added Subsection B. body prior to January 1, 2014. 


§-11-18.1. Notice obligations to purchaser; requirements; remedies. 


A.. Prior to accepting an offer to purchase, a seller or an agent or broker of a seller of residen- 
tial real property that is located in a district established pursuant to the Public Improvement 
District Act has an affirmative duty to provide to the purchaser of the property a written notice of 
information filed with the county clerk pursuant to Subsection B of Section 5-11-18 NMSA 1978, 
in addition to the disclosure required by Section 47-13-4 NMSA 1978, that includes: 

(1) information that the property is within a public improvement district; 
(2) the purpose of the district; 
(3) an explanation that the purchaser i is obligated to pay any property tax or special levy 
that is imposed by the district board; 
(4) an explanation that the property tax or special levy imposed by the district board is in 
addition to any other state, county or other local governmental taxes and assessments; 
(5) for special levies: 
(a) if a special levy has not been authorized by the district board, information that a 
special levy has not been authorized; or 
(b) if aspecial levy has been authorized by the district board: 1) the maximum Pteana 
levy that is authorized to be imposed upon the property in the district; or 2) that the special levy 
to be imposed on the property in the district: has been prepaid in full as provided in the rate or 
method of apportionment; 
(6). for general obligation bonds: 
(a) if general obligation bonds have not been issued, information that senetial obliga- 
tion bonds have not been issued; or 
(b) .if general obligation bonds have been issued: 1) the amount of general obligation 
bonds that are outstanding; 2) the amount of annual debt service on outstanding general obliga- 
tion bonds; 3) that the maximum rate and amount of property taxes that may be imposed upon the 
property in the district are limited only by the amount of debt outstanding; and 4) the estimated 
or projected annual mill levy or special levy per one thousand dollars ($1,000) of assessed value as 
of the date of the disclosure with an explanation that the estimated levy or rate may be increased 
by the district board when necessary to meet debt obligations; 
(7) information that the failure to pay the PROPOR tax or special levy could result in the 
foreclosure of the property; 
(8) information that more information concerning the rate of the property tax or the 
amount of the assessment and the due dates of each may be obtained from the governing body that 
authorized the formation of the district; and 
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(9) information that a feasibility study was completed as part of the formation of the dis- 
trict and that the feasibility study is homie tes through the governing ripe that authorized the 
formation of the district. 

B. The provisions of Paragraphs (5) through (7) of Subsection A of this section shall bal set 
apart in a clear and conspicuous manner and in at least twelve-point bold type. 

C. This section does not apply to a transfer: 

(1) of property under a court order or foreclosure.sale; 

(2) of property by a trustee in bankruptcy; 

(3) of property to a mortgagee by a mortgagor or successor in interest or to'a beneficiary of 
a deed of trust by a trustor or successor in interest; 

(4) of property by a mortgagee or a beneficiary under a deed ab trust who has acquired the 
land at a sale conducted under a power of sale under a deed of trust ora sale under a court-ordered 
foreclosure or has acquired the land by a deed in lieu of foreclosure; 

(5) of property by a fiduciary in the course of the administration of a iebadantib enkertel 
guardianship, conservatorship or trust; 

(6) of property from one co-owner to another co-owner of an undivided interest 1 in the real 
property; or 

(7) of only a mineral interest or leasehold interest. 

D. In the event of a finalized sale, any person who suffers any loss of money or property, peat 
or personal, as a result of a violation of Subsection A or B of this section by a seller or an agent or 
broker of a’seller may bring an action to recover actual damages and may be granted injunctive 
relief under the principles of equity and on terms that the court considers reasonable. The court 
shall award attorney fees and costs to the party complaining of a violation if the party prevails and 
actual damages are awarded. The court shall award attorney fees and costs to the party charged 
with a violation of Subsection A or B of this section if the court finds that the party complaining of 
such violation brought an action that was groundless. The relief provided in this subsection is in 
addition to remedies otherwise available against the same conduct under the common law or other 
laws of this state. : 


History: Laws 2013, ch. 45, § 11. Effective dates. — Laws 20138, ch. 45, § 18 made Laws 
, 2013, ch. 45, § 11 effective July 1,2018. . 


5-11-19. General obligation bonds; tax levy; exception. 


A. At any time after the hearing on formation of the district, the district board, or, if before 
formation, the governing body may from time to time order that the question of authorizing the is- 
suance of general obligation bonds to provide money for public infrastructure purposes consistent 
with the general plan be presented to the owners for a determination and that a general obligation 
bond election be called to submit the question to the qualified electors. The question shall include 
authorization for a levy, including a limitation on the levy, of a property tax to pay debt service on 
the bonds. The election shall be held pursuant to the provisions of the Local Election Act: [Chap- 
ter 1, Article 22 NMSA 1978] and may be held in conjunction with the formation election. 

B. If general obligation bonds are approved by a determination of the owners and approved at 
an election, the district board may issue and sell general obligation bonds of the district; provided 
that the district board shall have determined by resolution that the principal amount of all district 
general obligation bonds currently outstanding and the district general obligation bonds proposed 
for issuance and sale shall not result in a total annual debt service that exceeds five-tenths ie 
cent of the allowable base. 

C. Bonds may be sold in a public offering or in a negotiated sale. u 

D. After the bonds are issued, the district board shall enter in its minutes a reodrit of the bonds 
sold and their numbers and dates and shall annually levy and cause a property tax to be collected, 
at the same time and in the same manner as other property taxes are levied and collected on all 
taxable property in the district, sufficient, together with any money from the sources described 
in Section 5-11-17 NMSA 1978 to pay debt service on the bonds when due. Money derived from 
the levy of property taxes that are pledged to pay the debt service on the bonds shall be kept 
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separately from other funds of the district..Property tax revenues not pledged to pay debt service 
on bonds may be used to pay other costs of the district, including costs of formation, administra- 
tion, operation and maintenance, services or enhanced services. A district's levy of property taxes: 
shall constitute a lien on all taxable property within the district, including, without limitation, all 
leased property or improvements to leased land; which shall be subject to foreclosure in the same 
manner as other property tax lens under the laws ofthis state. The lien shall include delinquen- 
cies and interest thereon at a rate not to exceed ten percent per year, the actual costs of foreclosure 
and any other costs of the district:\resulting from the delinquency. The proceeds of any foreclosure 
sale shall be deposited in the special bond fund for payment of any obligations secured thereby. 

K. Subject to the determination and election provisions of this section, a district may issue 
general obligation bonds at such times and in such amounts as the district deems appropriate to 
carry out a projector projects in phases. 

F. Pursuant to this section, the district may issue and sell refunding Befca to refund general 
obligation bonds of the district authorized by the Public Improvement District Act. No determina- 
tion or election is required in connection with the issuance and sale of refunding bonds. Refund- 
ing bonds issued pursuant to this section shall have a final maturity date no later than the final 


maturity date of the bonds being refunded. | 


History: Laws 2001, ch. 305, § 9; 2009, ch. 46, § 2; 
2013, ch. 45, § 5; 2019, ch. 212, § 197. 

Cross references. — For property tax liens, see T- 38- 
48 NMSA 1978, 


The 2019 amendment, effective April 3, 2019, pro- + 


vided that the determination of the issuance of general 


obligation bonds by the district board be conducted pursu- | 
ant to the Local Election Act, and made conforming tech- © 


nical amendments; in Subsection A, after "time order", 
deleted "and call" and added "that the question of autho- 


rizing the issuance of general obligation bonds to provide. 


money for public infrastructure purposes consistent with 
the general plan be presented to the owners for a deter- 
mination and that", after "qualified electors", deleted "the 
question of authorizing the district to issue general obli- 


plan.", and after "The election", added "shall be held pur- 
suant to the provisions of the Local Election Act and". 

The 2013 amendment, effective July 1, 2013, prohib- 
ited a public improvement district from selling general ob- 
ligation bonds until it has determined that the principal 
amount of its bonds will not exceed a total debt service 
of five-tenths percent of the value of taxable property in 
the district; and in Subsection B, after "may issue and 
sell general obligation bonds of the district", added the re- 
mainder of the sentence. 

Applicability. — Laws 2018, ch, 45, § 12 provided that 
the provisions of Laws 2013, ch. 45, §§ 1 through 4 and 6 
through 10, donot apply to an application for formation 
of a public improvement district submitted to a governing 
body prior to January 1, 2014. — 


The 2009 amendment, effective June 19, 2009, in Sub- 
section A, added theinext to the last sentence. 


gation bonds of the district to provide'money for any pub- 
lic infrastructure purposes consistent with the general 


5-11-20. Special levy; bonds; imposition. 


A. At any time after the hearing on formation of the district, the district board may from time 
to time order that a hearing be held to determine whether a special levy should be imposed and 
special levy bonds issued to provide money for any public infrastructure purpose consistent with 
the general plan. The'question of imposing a special levy may be considered at the hearing on dis- 
trict formation upon notice that both issues'will be heard at that time, which notice shall include 
the information required in Subsection B of this section: 

B. Notice of hearing shall be provided at least two weeks in advance of the hearing itself in a 
newspaper of general circulation in the municipality or F county’ in which the district i is located. Ens 
notice shall include the following: 

(1) a description of the method by which the amount of the pro sbhed special levy will be 
determined for each class of property to which the levy is proposed to apply, in sufficient detail to 
enable the owner of the affected’ parcel to determine the amount of the’special levy; 

(2) a-description of the project to be financed with special levy bonds or revenues; and 

(8) astatement that any person affected by the proposed special levy may object in writing 
or in person at the hearing. 

C. Prior to issuing special levy bonds, the district board shall set a maximum levy for each 
class of property that may be imposed for debt service on the special levy bonds. 

‘D. Unless a lotal government has enacted an ordinance providing a greater limitation, no spe- 
cial levy bonds may be issued if at the time of issuance of such bonds the estimated total tax and 
assessment obligation for ‘a class of property, including projected ad sala taxes and special 
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levies as provided in the feasibility study, exceeds one and ninety-five hundredths percent of the 
anticipated, average market value of each class of property at the time of issuance of a certificate 
of occupancy as determined by a member appraiser of the appraisal institute. 

E. Special levy bonds may be sold in a public offering or in a negotiated sale. 

F. After the bonds are issued, the district board shall enter in its minutes a record of the bonds 
sold and their numbers and dates and shall annually impose and cause a’ special levy to be col- 
lected, at the same time and in the same manner as property taxes are levied and collected on 
all. property within the district that may be subject to the levy, including, without limitation, all 
leased property or improvements to leased land, sufficient, together with any other money law- 
fully available to pay debt service on the bonds when due, except to the extent that the district 
board has provided for other imposition, collection and foreclosure procedures in connection with 
special levies. Money derived from the imposition of the special levy when collected that is pledged 
to pay the debt service on the bonds shall be kept separately from other funds of the district. 
Special levy revenues not pledged.to pay debt service on bonds may be used to pay other costs of 
the district, including costs of formation, administration, operation and maintenance, service or 
enhanced services. 

G. The district board shall Ee eciiy conditions under which’the obligation to pay special levies 
may be prepaid and permanently satisfied. 

H. Special levies against privately owned residential property shall be subject to the following 
provisions: 

(1) the amount of special levy that may be imposed shall not be increased over time by an 
amount exceeding two percent per year, except that the amount of special levy actually imposed 
may be increased by up to ten percent as a result of thé delinquency or default by the owner of any 
other parcel within the district, but in no case shall the amount of the special levy imposed exceed 
the maximum special levy provided in the rate and method of apportionment; 

(2) the special levy shall be imposed for a specified time period, after which no further 
special levy shall be imposed and collected, except that special levies imposed solely to finance the 
cost of ongoing district services, maintenance or operations or enhanced services may be levied 
while such services, maintenance or operations or enhanced services are continuing; and 

(3) nothing,in this subsection shall preclude the establishment of different categories of 
residential property or changing the amount of the special levies for a parcel whose size or use is 
changed. A change in the amount of a special levy imposed upon a parcel due to a change in its size 
or use shall not require voter approval if the method for changing the amount of special levy was 
approved in the election approving the special levy in sufficient detail to enable the owner of the 
affected parcel to determine how the change in size or use of the parcel would affect the amount 
of the special levy. 

I. A district's imposition of a special levy shall constitute a lien on the property within the 
district subject to the special levy, including property acquired by the state or its political subdivi- 
sions after imposition of the special levy, which shall be effective during the period in which the 
special levy is imposed and shall have priority co-equal to the lien of property taxes. A special 
levy shall be subject to foreclosure by the district at any. time after six months following written 
notice of delinquency to the owner of the real property to which the delinquency applies. The lien 
shall include delinquencies, penalties and interest thereon at a rate not to exceed the maximum 
legal rate of interest per year and penalties otherwise applicable for delinquent property taxes, 
the district's actual costs of foreclosure and any other costs of the district resulting from the de- 
linquency. All rights of redemption applicable to property sold in connection with property tax 
foreclosures pursuant to the laws of this:state shall apply to property sold following foreclosure 
of a:special levy lien. The portion of proceeds of any foreclosure sale necessary to discharge the 
lien for the special levy shall be deposited in the special bond fund for payment, of any abligetions 
secured thereby. 

J. No holder of special levy bonds issued meena a to the Public ieee mieenemat District Act may 
compel any exercise of the taxing power of the district, municipality or county to pay the bonds or 
the interest on the bonds. Special levy bonds issued pursuant to that act are not a debt of the dis- 
trict, municipality or county, nor is the payment of special levy bonds enforceable out of any money 
other than the revenue pledged to the payment of the bonds. 


1232 


©. 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


5-11-21 PUBLIC IMPROVEMENT DISTRICT 5-11-21 


K. Subject to the requirements of this section, a district may issue special levy bonds at such 
times and in such amounts as the district deems appropriate to carry out a project or projects in 
phases. 

L. Pursuant to this section, the district may issue and sell refunding bonds to refund any spe- 
cial levy bonds of the district authorized by the Public Improvement District Act. Refunding bonds 
issued pursuant to this section shall have a final maturity date no later than the final py So 
date of the Boris oy tag refunded. 


3 


History: Laws 2001, ch. 805, § 20; 2018, ch. 45, § 9. through 10, do not apply to an application for formation 
Cross references, — For property tax enfodcamanit of a public improvement district submitted to a governing 
provisions, see 7-38-48 NMSA 1978 et seq. , .body prior to January 1, 2014. | 
The 2018 amendment, effective July 1, 2013, added 
minimum procedural requirements for the issuance ANNOTATIONS 


of special levy bonds; added: Subsections C and D; and 
in. Paragraph (1) of Subsection H, at the beginning of district special levy may be! approved-either by a resolu- 


we aT Nao CIEL Be aa A ein anGnoelarih Geant ale tion of the board of directors of the district.or by an elec- 
, “<a : tion. Gl , LeB 012- C-01 6P3d959. — 

Applicability: — Laws 2018, ch. 45, §:12 provided that tO ee eee Pt Badeseubs Bae 

the provisions of Laws 2018, ch, 45, §§ 1 through 4 and 6 


Approval of a special levy. — A public improvement 


5-11-21. Revenue bonds; fees and charges. 


A. At any iene after the hearing on Formaation of the district, the district Breed may a Stats a 
hearing on the question of authorizing the district board to issue one or more series of revenue 
bonds of the district to provide money for any public infrastructure purposes consistent with the 
general plan. 

B.. If revenue bonds are approved by resolution, the district board may issue and fish revenue 
bonds of the district. 

C. The revenue bonds may. be sold in a public ievus or in.a negotiated sale; however, if the, 
bonds are to be sold in a public offering, no revenue bonds may be issued by the district unless the 
revenue bonds receive one of the four highest investment grade ratings by a nationally recognized 
bond rating agency. 

D. The district board may pledge to the payment of ree revenue bonds any revenues of the dis- 
trict or revenues to be collected by the municipality or county in trust for the district and returned 
to. the district. 

EK. The district shall prescribe fees a charges, and shall revise them when necessary, to generate 
revenue sufficient, together with any money from the sources described in Section 17 [5-11-17 NMSA 
1978] of the Public Improvement District Act, to pay when due the principal and interest of all rev- 
enue bonds for the payment of which revenue has been pledged. The establishment or revision of any _ 
rates, fees and charges shall be identified and noticed concurrently with the annual budget process 
of the district pursuant to Section 23 [5-11-23 NMSA 1978] of the Public Improvement District Act. 

F. If, in the resolution of the district board, the revenues to be pledged are limited to certain 
types of revenues, only those types of revenues may be pledged and:only those revenues shall be 
maintained. 

G.. No holder of revenue bonds issued pursuant to the Public Improvement District Act may 
compel any exercise of the taxing power of the district, municipality or county,to pay the bonds or 
the interest on the bonds. Revenue bonds issued pursuant to that act are not a debt of the district, 
municipality or county, nor is the payment of revenue bonds enforceable out of any money other 
than,the revenue pledged to the payment of the bonds. 

H. Subject to the requirements of this section, a district may issue revenue bonds at such times 
and in such amounts as the district deems appropriate to carry out a project in phases, 

I. Pursuant to this section, the district may issue.and sell refunding bonds to refund revenue 
bonds of the district. authorized by the Public Improvement District Act. Refunding bonds issued 
pursuant to this section shall have a final maturity date no later than the final maturity date of 
the bonds being refunded. 


History: Laws 2001, ch, 305, § 21. 
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5-11-22. Terms of bonds. 


For any bonds issued in connection with Section 19, 20 or 21 [5-11-19, 5-11-20 or 5-11-21 NMSA 
1978] of the Public Improvement District Act, the district board shall prescribe the, denominations 
of the bonds, the principal amount of each issue and the form of the bonds and shall establish the 
maturities, which shall not exceed thirty years, interest payment dates and interest rates, whether 
fixed or variable, not exceeding the maximum rate stated in the notice of the election or the resolu- 
tion of the district board. The bonds may be sold by competitive bid or negotiated sale for public or 
private offering at, below or above par. The proceeds of the bonds shall be deposited with the trea- 
surer, or with a trustee or agent designated by the district board, to the credit of the district to be 
withdrawn for the purposes provided by the Public Improvement District Act. Pending that use, the 
proceeds may be invested as determined by the district. The bonds shall be made payable as to both 
principal and interest solely from revenues of the district, and shall specify the revenues pledged 
for such purposes, and shall contain such other terms, conditions, covenants and agreements as the 
district board deems proper. The bonds may be payable from any,combination of taxes, levies or rev- 
enues of the types described in Sections 19, 20 and 21 of the Public Improvement District Act. 


History: Laws 2001, ch. 305, § 22. 


5-11-23. District taxes; annual financial estimate; annual financial 
estimate and budget; certification to local government 
division. 


A. All property taxes for the operation and maintenance expenses of the district shall not exceed 
an amount equal to three dollars ($3.00) per one thousand dollars ($1,000) of net taxable value for all 
real and personal property in the district, unless a higher rate is approved by a vote of the qualified 
electors voting at an election conducted pursuant to the provisions of the Local Election Act [Chap- 
ter 1, Article 22 NMSA 1978] not less than three years after the date of the formation of the district. 

B. Once approved at an election or, in the case of a special levy, by resolution of the district 
board, the maximum rate of a property tax shall remain in effect until increased or decreased at a 
subsequent election, and the maximum rate of a special levy shall remain in effect until increased 
or decreased by resolution of the district board at a subsequent hearing. 

C. If a maximum property tax rate is in effect, the district board, on petition of twenty-five 
percent of the qualified electors, or by the owners of twenty-five percent of the land area of the dis- 
trict, shall call an election pursuant to the provisions of the Local Election Act to reduce the maxi- 
mum tax rate but not below the lesser of that rate determined by the district board to be necessary 
to maintain the district's facilities and improvements where the tax was authorized for operation 
and maintenance, or the actual rate then in effect, but in no event shall the rate be reduced below 
the rate necessary to satisfy the district's obligations in connection with any outstanding bonds 
issued pursuant to the Public Improvement District Act. 

D. Ifa maximum special levy is in effect, the district board, on petition of twenty-five percent 
of the qualified electors, or by the owners of twenty-five percent of the land area of the district, 
shall hold a hearing to determine whether to reduce the maximum special levy but not below the 
lesser of that rate determined by the district board to be necessary to maintain the district's facili- 
ties and improvements, where the special levy was authorized for operation and maintenance, or 
the actual rate then in effect, but in no event shall the rate be reduced below the rate necessary to 
satisfy the district's obligations in connection with any outstanding haiti issued eta to the 
Public Improvement District Act: 

E. Upon presentation to the district board of a petition signed by the owners of a majority of 
the property in the district, the district board shall adopt a resolution to reduce or éliminate the 
portion of the tax or special levy, beginning the next fiscal year, required for one or more services 
or enhanced services specified in the petition. Signatures on a petition to reduce or eliminate a tax 
or special levy shall be valid for a period of sixty days. 

F. When levying property tax or imposing a special levy, the district board shall make nas state- 
ments and estimates of the operation and maintenance expenses of the district, the costs of public 
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improvements to be financed by the taxes or special levy and the amount of all other expenditures for 
public infrastructure improvements and enhanced services proposed to be paid from the taxes or spe- 
cial levy and of the amount to be raised to pay general obligation bonds of the district or special levy 
bonds, all of which shall be provided for by the levy and collection of property taxes on the net taxable 
value of the real property in the district or by the imposition and collection of special levies. The district 
board shall file the annual statements and estimates with the clerk. The district board shall publish 
a notice of the filing of the estimate, shall hold hearings on the portions of the estimate not relating to 
debt service on general obligation bonds or special levy bonds and shall adopt‘a budget. The district 
board, on or before the date set by law for certifying the annual budget of the municipality or county, 
shall fix, levy and assess the amounts to be raised by property taxes or special levies of the district and 
shall cause certified copies of the order to be delivered to the local government division of the depart- 
ment of finance and administration. All statutes relating to the levy and collection of property taxes, 
including the collection of delinquent taxes and sale of property for nonpayment of taxes, apply to dis- 
trict property taxes and to special levies, except to the extent that the district board has provided for 
other imposition, collection and foreclosure procedures in connection with special levies. 


History: Laws 2001, ch. 305, § 23; 2019, ch. 212, 
§ 198. 

Cross references. — For property taxes in general, see 
Chapter 7, Article 38 NMSA 1978. 

The 2019 amendment, effective April 3, 2019, pro- 
vided that an election called for the purpose of changing 


the maximum property tax rate be conducted pursuant to 
the Local Election Act; in Subsection A, after "voting at an 
election", added "conducted pursuant to the provisions of 
the Local Election Act"; and in Subsection C, after "shall 
call an election", added "pursuant to the provisions of the 
Local Election Act". 


5-11-24. Dissolution of district. 


A. The district shall be dissolved by the district board by a resolution of the district board upon 
a determination that each of the following conditions exist: 

(1) all improvements owned by the district have been, or provision has been made for all 
improvements to be, conveyed to the municipality or county in which the district is located; 

(2) either the district has no outstanding bond obligations or the municipality or county 
has assumed all of the outstanding bond obligations of the district; and 

(3) all obligations of the district pursuant to any development agreement with the munici- 
pality or county have been satisfied. 

B. All property in the district that is subject to the lien of district taxes or special levies shall 
remain subject to the lien for the payment of general obligation bonds and special levy bonds, not- 
withstanding dissolution of the district. The district shall not be dissolved if any revenue bonds 
of the district remain outstanding unless an amount of money sufficient, together with invest- 
ment income thereon, to make all payments due on the revenue bonds either at maturity or prior 
redemption has been deposited with a trustee or escrow agent and pledged to the payment and 
redemption of the bonds. The district may continue to operate after dissolution only as needed to 
collect money and make payments on any outstanding bonds. ° 


History: Laws 2001, ch. 305, § 24. 


5-11-25. Limitation of liability. 


Neither any member of the board of directors of a district nor any person acting on behalf of the 
district, while acting within the scope of his authority, shall be subject to any personal liability for 
any action taken or omitted within that scope of authority. 


History: Laws 2001, ch. 305, § 25. 


5-11-26. Cumulative authority. 


The Public Improvement District Act shall be deemed to provide an additional and alterna- 
tive method for the doing of things authorized by that act and shall be regarded as supplemental 
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and additional to powers conferred by other laws and shall not be regarded as in derogation of 
any powers now existing; provided that the issuance of bonds under the provisions of the Public 
Improvement District Act need not comply with the requirements of any other law applicable to 
the issuance of bonds, except the Public Securities Limitation of Action Act [6-14-4 eats 6-14-7 
NMSA 1978}, which shall apply. 


History: Laws 2001, ch. 305, § 26; 2009, ch. 46, § 4. 


The 2009 amendment, effective June 19, 2009, added _. 


the exception at the end of the sentence. 
ANNOTATIONS 


seq., do not expressly limit the legislative powers of a 
home rule municipality; thus, such a municipality has the 
authority to enter into a contract, or development agree- 
ment, with a private developer to facilitate the construc- 
tion of retail business establishments, 2002 Op. Att'y 


Home rule, municipality. — The provisions of the Gen. No, 02-02. 


Public Improvement District Act, 5-11-1 NMSA 1978 et 


5-11-27. Liberal interpretation. 


The Public Improvement District Act, being necessary for the welfare of the state and its inhab- 
itants, shall be liberally construed to effect the purposes of that act. 


History: Laws 2001, ch. 305, § 27. Severability. — Laws 2001, ch. 305, §.29 provided for 


the severability of the act if any part or application is, held 
invalid, 


ARTICLE 12 


Radio Towers 


Sec. 
5-12-1. Amateur radio antennas; limit on regulations. 


5-12-1. Amateur radio antennas; limit on regulations. 


A. Amateur radio antenna towers constructed prior to the effective date of this section are 
exempted from subsequent changes in zoning regulations by the municipality or county and may 
be repaired as required. : 

B. A municipality or county should reasonably accommodate amateur radio service commu- 
nications by allowing antenna structures to be erected at heights and dimensions sufficient to 
accommodate amateur radio service communications, but a municipality or county may reg- 
ulate amateur radio antennas by requiring amateur radio antennas or support structures to 
meet screening, setback and placement, construction and health and safety standards. However, 
the regulation should constitute the minimum practicable regulation to accomplish the local 
municipality's or county's purpose. 

C. As used in this section, "amateur radio antenna" means an antenna structure operated by a 
federally licensed amateur radio operator for amateur radio activities and does not mean citizens 
band or commercial antennas. 


History: Laws 2002, ch. 90, § 1, 
Effective date of this section. — The phrase "ef- 
fective date of this section", referred to in Subsection A, 


ARTICLE 13 


Convention Center Financing 


means July 1, 2002, the effective date of Laws 2002, 
ch, 90, 8.1. 


Sec. Sec, . 
5-13-1. Short title. “ 5-13-3, Authorized local governmental entities. 
5-13-2. Definitions. 5-13-4.. Imposition of convention center fee; use of proceeds. 
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Sec. Sec 

5-13-5, Exemptions, 5-13-11, Lien for.convention center fee; payment; certifi- 
5-13-6. Collection of convention center fee. cate of lien. 

5-13-7, Audit of'vendors. ; 5-13-12. Ordinance requirements. 

§-13-8,. Financial reporting. 5-13-13. Revenue bonds. 

5-13-9, Enforcement. 5-13-14. Refunding bonds. 

5-13-10. Collection oF ect 5-13-15. Penalties. 


5-13-1. Short title. 
Chapter 5, Article 13 NMSA 1978 may be cited as the "Convention Center Financing Act". 


History: Laws 2003, ch. 87; § 1; 2014, ch. 15, § 1. The 2014 amendment, effective May 21, 2014, added 


Cross references, — For the Civic and Convention the NMSA chapter and article for the Convention Cen 
Center Funding Act, see Chapter 5, Article 14 NMSA 1978. ter Financing Act; and at the beginning of the sentence, 


changed "This act" to "Chapter 5, Article 13 NMSA 1978". 


5-18-2. Definitions. 


As used in the Convention Center Financing Act: 

A. "convention center" includes a civic center or convention center that includes space for rent 
by the public for the primary purpose of increasing tourism; 

B. "convention center fee" means the fee imposed by a local governmental entity pursuant to 
the Convention Center Financing Act on vendees for the use of lodging facilities; 

C. "local governmental entity" means a qualified municipality or a county authorized by. the 
Convention Center Financing Act to impose convention center fees; 

D. "lodging facility" means a hotel, motel or motor hotel, a bed and breakfast facility, an inn, a 
resort or other facility offering rooms for payment. of rent or other consideration; 

E... "qualified municipality" means an incorporated municipality or an H class county; 

F. "room" means a unit of a lodging facility, such as a hotel room; 
.G.._ "vendee" means a person who rents or pays consideration to a vendor for use of a room; and 

H. "vendor" means a person or the person's agent who furnishes. rooms for occupancy for 
consideration. | 


History: Laws 2008, ch, 87, §.2; 2013, ch. 190, § 1; Subsection A, which defined "additional municipality" 


2014, ch. 15, § 2. and added a new Subsection A; in Subsection C, after "or 
The 2014 amendment, effective May 21, 2014, changed a county", deleted "or an additional municipality"; and in 
the definition of "convention center"; and in Subsection A, Subsection E, after "incorporated municipality", deleted 
after "convention center", deleted "and any facility", "that has a population of more than seventy thousand but 
The 2018 amendment, effective June 14, 2013, ex- less than one hundred thousand according to the 2000 
panded the scope of the Convention Center Financing Act federal ‘decennial census located in a class A county" and 


to civic centers and to all municipalities; deleted: former added,"or an H class county", 


5-13-38. Authorized local governmental entities. 


A. The following local governmental entities are authorized to impose convention center fees: 
(1) a qualified municipality ifthe governing body of the qualified municipality has enacted 
an ordinance to impose a convention center fee; and 
(2) acounty in which a qualified municipality is located, provided that: 

-(a) (a qualified municipality’ within the county a enacted ‘an ordinance to tiie a 
convention center fee; ° 

(b) the board of county commissioners of the county has enacted an ordinance to 
impose a convention center fee; 

(c) the qualified municipality and the county have entered into a joint powers agree- 
ment pursuant to the Joint Powers Agreements Act [11-1-1 through 11-1-7 NMSA 1978] to collect 
the revenue from the convention center fee and to expend the revenue as required in the Conven- 
tion Center Financing Act; and 
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(d) the fee shall only apply to lodging facilities located within twenty miles of the 
corporate limits of the qualified municipality. 

B. Two qualified municipalities may enter into a joint powers agreement pursuant to the Joint 
Powers Agreements Act to collect revenue from a convention center fee and to expend the revenue 
as required by the Convention Center Financing Act if the municipalities; 

(1) are located in the same county within twenty miles of the corporate limits of each 
other; and 
(2) have each enacted an ordinance to impose a convention center fee. 


History: Laws 2003, ch. 87, § 3; 2013, ch. 190, § 2. Subsection C, which provided for the imposition of con- 


The 2013 amendment, effective June 14, 2018, ex- vention center fees by additional municipalities within 
panded the scope of the Convention Center Financing Act twenty miles of a qualified Shs Saw and added Sub- 
to civic centers and to all municipalities; deleted former section B, 


5-13-4. Imposition of convention center fee; use of proceeds. 


A. A local governmental entity may impose by ordinance a fee on the use of a room within a 
lodging facility within the local governmental entity. The fee may be referred to as the "convention 
center fee". The amount of the convention center fee shall not exceed two dollars fifty cents ($2.50) 
per room for each day the room is occupied by a vendee. 

B. A convention center fee imposed pursuant to this section shall be reviewed by the governing 
body of the local governmental entity annually. The local governmental entity shall adjust the amount 
of the convention center fee by ordinance to result in an amount of revenue equivalent to the following 
percentage of the actual operating and maintenance costs for the preceding fiscal year of the conven- 
tion center to which the revenue from the fee is dedicated pursuant to Subsection E of this section: 

(1) through fiscal year 2025, one hundred twenty percent; 

(2) for fiscal year 2026, one Huhdred percent; and 

(3) for fiscal year 2027 and subsequent fiscal years, a percentage that is two eee less 
than the prior fiscal year. 

C. If convention center fees imposed are subject to the provisions of a joint powers agreement 
between two local governmental entities, the local governmental entities that are parties to the joint 
powers agreement shall jointly determine changes in the rate of convention center fees to be imposed. 

D. A qualified municipality shall not decrease the convention center fee while revenue bonds to 
which the revenue of the convention center fees is pledged remain outstanding. 

EK. A local governmental entity shall dedicate the revenue from the convention center fee as 
provided in this subsection at the time that the ordinance imposing the fee is enacted. A local 
governmental entity that is a party to a joint powers agreement regarding the imposition of a con- 
vention center fee shall enact an ordinance that includes the provisions stated in the joint powers 
agreement and limit the use of the revenue to the following: 

(1) costs of acquisition of land for and the design, construction, equipping, furnishing, 
landscaping, operation and maintenance of a convention center located within the qualified 
municipality; 

(2) payments of principal, interest or prior redemption premiums due in connection with 
and any other charges pertaining to revenue bonds authorized by the Convention Center Financ- 
ing Act; and 

(3) costs of collecting and otherwise administering the convention center fee; provided that 
administration. costs shall not be paid until.all required payments on the revenue bonds issued 
pursuant to the Convention Center Financing Act are made and that no more than five percent of 
the revenue collected in any fiscal year shall be used to pay administration costs. 


History: Laws 2008, ch. 87, § 4. 


5-13-5. Exemptions. 


The convention center fee shall not apply: 
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A. if avendee: 
(1) has been a permanent resident of the lodging facility for a period of at least muieen 
consecutive days; or 
(2) enters into’or has entered into‘a written’ ah ss for a room at a lodging pei for 
a period of at least fifteen consecutive days; 
B. ifthe local governmental entity by ordinance exempts lodging facilities whose maximum 
daily room charge is less than the amount stated in the ordinance; 
C. to rooms at institutions of the federal government, the state or any political subdivikien 
thereof; 
D. to rooms at religious, charitable, educational or philanthropic institutions or other nonprofit 
organizations, including rooms at summer camps operated by such institutions; 
EK. to clinics, hospitals or other medical facilities; 
Ff’. to privately owned and operated convalescent homes or homes for the aged, infirm, indigent 
or chronically ill; or 
G. if the phe does not offer at least three rooms: at its lodging facility, The convention center 
fee shall be imposed on the lodging facilities of a vendor that owns three or more lodging facilities 
within local governmental entities that have imposed a convention center fee, regardless of the 
number of rooms available for occupancy. 


History: Laws 2003, ch. 87, §.5; 2004, ch, 98, §.1. day" and inserted in‘ its place "local governmental entity 


The .2004 amendment, effective May 19, 2004, by ordinance exempts lodging facilities whose maximum 
amended Subsection A to change "thirty" to "fifteen" in daily room charge is less than the amount stated in the 
both paragraphs; amended Subsection B to delete "consid- ordinance"; and amended Subsection D to add "or other 
eration paid by a vendee is less than two dollars ($2.00).a nonprofit organizations". 


5-13-6. Collection of convention center fee. 


A. A vendor providing rooms in a local governmental entity that has imposed a convention 
center fee shall collect the proceeds, on behalf of the local governmental entity, and shall.act as a 
trustee for the fees collected. 

B. The convention center fee shall be collected from vendees in accordance with the ordinance 
imposing the convention center fee and shall be accounted for PROREA REN from the rent fixed by the 
vendor for rooms. 


History: Laws 2003, ch. 87, § 6. 


5-13-7. Audit of vendors. 


A local governmental entity assessing a convention center fee shall include verification of the 
collection of the correct convention center fee in any audit of'a vendor conducted pursuant to Sec- 
tion 3-38-17.1-NMSA 1978. 


History: Laws 2008, ch. 87, § 7. 


5-18-8. Financial reporting. 


The chief executive officer of a local governmental entity assessing a convention center fee shall 
report to the local government division of the department of finance and’ administration on a 
quarterly basis any expenditure of convention center fee funds. 


History: Laws 2008, ch. 87, § 8. 


5-13-9, Enforcement. 


A. An action to enforce the Convention Center Financing Act may be brought by: 
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(1) the attorney general or the district attorney in the county of jurisdiction; or 
(2) a vendor who is collecting the proceeds of a convention center fee in the county of 
jurisdiction. 
B. A district court may issue a writ of mandamus or order an injunction or other foveopuidts 
remedy to enforce the provisions of the Convention Center Financing Act. 
C, The court shall award costs and reasonable attorney fees to the prevailing nakinid in a court 
action to enforce the provisions of the Convention Center Financing Act. 


History: Laws 2003, ch. 87, § 9. 


5-13-10. Collection of delinquencies. 


A. A local governmental entity shall by ordinance provide that a vendor is liable for the pay- 
ment of the proceeds of convention center fees that the vendor failed to remit to the local govern- 
mental entity. Failure of the vendor to collect the fee is not cause for the local governmental entity 
to forgive convention center fees due and owed by the vendor. The ordinance shall provide for a 
civil penalty for each occurrence of failure to remit convention center fees in an amount equal to 
the greater of ten percent of the amount that was not duly remitted to the local governmental 
entity or one hundred dollars ($100). 

B. The local governmental entity may bring an action in the district court of the judicial dis- 
trict in which the local governmental entity is located for collection of amounts due, including 
without limitation, penalties on the amounts due on the unpaid principal at a rate not exceeding 
one percent per month, the costs of collection and reasonable attorney fees incurred in connection 
with the court action to collect the unpaid convention center fees. 


History: Laws 2008, ch. 87, § 10. 


5-13-11. Lien for convention center fee; payment; certificate of lien. 


A. . The convention center fee assessed by a local governmental entity constitutes a lien in favor of 
that local governmental entity upon the personal and real property of the vendor providing lodging 
facilities in that local governmental entity. The lien may be enforced as provided in Sections 3-36-1 
through 3-36-7 NMSA 1978. Priority of the lien shall be determined from the date of filing. 

B. Under process or order of court, a person shall not sell the property of a vendor without first 
ascertaining from the clerk or treasurer of the local governmental entity in which the vendor is 
located the amount of any convention center fees due. Convention center fees due the local govern- 
mental entity shall be paid from the proceeds of the sale before payment is made to the judgment 
creditor or any other person with a claim on the sale proceeds. 

C. The clerk or treasurer of the local governmental entity shall furnish a sorhifions? of lien to a 
person applying for a certificate showing the amount of all liens in the records of the local govern- 
mental entity against any vendor pursuant to the Convention Center Financing Act. 


History: Laws 2003, ch. 87, § 11. 


5-13-12. Ordinance requirements. 


The ordinance imposing a convention center fee or any ordinance amending the imposition of a 
convention center fee shall: 
A. state: 
(1) the rate of the convention center fee to be imposed; 
(2) the times, place and method for the payment of the convention center fee proceeds to 
the local governmental entity; 
(3) the accounts and other records to be maintained in connection with the convention 
center fee; 
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(4) a procedure for making refunds and resolving disputes relating to the convention 
center fee; 

(5) the procedure for preservation and destruction of records and for their inspection and 
investigation; 

(6) vendor audit requirements; 

(7) applicable civil and criminal penalties; and 

(8) a procedure of liens, distraint and sales to satisfy those liens; and 

B. provide other rights, privileges, powers, immunities and other details relating to the 

collection of the convention center fee and the remittance of the proceeds thereof to the local 
governmental entity. 


History: Laws 2008, ch. 87, § 12. 


5-18-13. Revenue bonds. 


A. Revenue bonds may be issued at any time by a qualified municipality that has imposed a 
convention center fee to defray wholly or in part the costs authorized in Paragraph (1) of Subsec- 
tion E of Section 4 [5-13-4 NMSA 1978] of the Convention Center Financing Act. The revenue 
bonds may be payable from and payment may be secured by a pledge of and lien on the revenue 
derived from: 

(1) the proceeds of the convention center fee of the qualified municipality and the proceeds 
of the convention center fee of a local governmental entity that has entered into a joint powers agree- 
ment with the qualified municipality to impose a convention center fee, the proceeds of which shall 
be dedicated to the payment of revenue bonds for a convention center in the qualified municipality; 

(2) a convention center to which the bonds pertain, after provision is made for the pay- 
ment of the operation and maintenance expenses of the convention center; 

(3) that portion of the proceeds of the occupancy tax of the qualified municipality available 
for payment of revenue bonds pursuant to Paragraph (1) of Subsection B of Section 3-38-23 NMSA 
1978; 

(4) any other legal available revenues of the qualified municipality; or 

(5) a combination of revenues from the sources designated in Paragraphs (1) through (4) 
of this subsection. 

B. The bonds shall bear interest at a rate or rates as authorized in the Public Securities Act [6- 
14-1 through 6-14-3 NMSA 1978], and the first interest payment may be for any period authorized 
in the Public Securities Act. / 

C. Except as otherwise provided in the Convention Center Financing Act, revenue bonds au- 
thorized in that act shall be issued in accordance with the provisions of Sections 3-31-2 through 
3-31-6 NMSA 1978. 


History: Laws 2003, ch. 87, § 13. 


5-13-14. Refunding bonds. 


A. A qualified municipality having issued revenue bonds as authorized in the Convention Cen- 
ter Financing Act may issue refunding revenue bonds payable from pledged revenues authorized 
for the payment of revenue bonds at the time of the refunding or at the time of the issuance of the 
bonds being refunded as the governing body of the qualified municipality may determine, notwith- 
standing that the revenue sources or the pledge of such revenues or both are thereby modified. 

B. Refunding bonds may be issued for the purpose of refinancing, paying and discharging all or 
a part of outstanding bonds of any one or more outstanding bond issues: 

(1) for the acceleration, deceleration or other modification of the payment of the obliga- 
tions, including any capitalization of any interest in arrears or about to become due for any period 
not exceeding one year from the date of the refunding bonds; 

(2) for the purpose of reducing interest costs or effecting other economies; 
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(3) for the purpose of modifying or eliminating restrictive contractual limitations pertain- 
ing to the issuance of additional bonds or otherwise concerning the outstanding bonds; or: 

(4). for any combination of the purposes specified in Paragraphs (1) through (3) of this 
subsection. 

C. The interest on a bond refunded shall not be increased: to a rate in excess of the rate au- 
thorized in the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978] and shall be paid as 
authorized in that act. 

D. ‘Refunding bonds for any ibe purpose permitted by the ony eublor Center eR Fe Act 
may be issued separately or issued in combination in one series or more. 

E. Except as otherwise provided in the Convention Center Financing Act, offsite pau 
authorized in that act shall be issued in accordance with the provisions of Sections 3-31-10 and 
3-31-11 NMSA 1978. 


History: Laws 2008, ch. 87, § 14. 


5-13-15. Penalties, 


A local governmental entity shall by ordinance provide for penalties by creating a misdemeanor 
and imposing a fine of not more than five hundred dollars ($500) or imprisonment for not more than 
ninety days or both for a violation by any person of the provisions of the convention center fee ordi- 
nance for a failure to pay the fee or to remit the proceeds thereof to the local governmental entity. 


Hiatdigs Laws 2003, ch. 87, § 15. 


ARTICLE 138A 
® a 9 o ® 
Sports and Recreation Facility Financing Act 

Sec. Sec. 
5-13A-1. Short title. 5-13A-8. Financial reporting. 
§-13A-2. Definitions. , 5-13A-9.. Enforcement. 
5-13A-3. Authorization; sports and recreation facility fee 5-13A-10. Collection of delinquencies, 

imposition; local governing body. 5-13A-11. Lien for sports and recreation pe fee pay 
5-13A-4. Imposition of sports and recreation facility fee; - ment; certificate of lien. 

use of proceeds; referendum, 5-13A-12, Ordinance requirements, 
5-13A-5. Exceptions. 5-13A-18. Revenue bonds, 
5-13A-6, Collection of sports and recreation facility fee. §-13A-14. Refunding bonds, 


5-13A-7. ‘Audit of vendors. 


5-13A-1. Short title. 


This act [5-13A-1 through 5-13A-14 NMSA 1978] may be cited as the "Sports and Recreation 
Facility Financing Act". 


History: Laws 2008, ch. 76, § 1. Emergency clauses. — Laws 2008, ch. 76, § 15 con- 
tained an emergency clause and was approved Febru- 
ary 29, 2008. 


5-13A-2. Definitions.  : 


As used in the Finoxta ie Recreation Facility Financing Act: 

A. "local governing body" means the governing body of a qualified municipality authorized pur- 
suant to the provisions of the Sports and Recreation Facility Financing Act to Aiponn sports and 
recreation facility fees; 

B. "lodging facility" means a hotel, motel or motor hotel; a bed and oprah facility; an inn; or 
any other facility offering rooms for payment of rent or other consideration; 
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C. "qualified municipality" means an incorporated municipality with a population of more than 
one thousand but less than one thousand one hundred that is located in a class B county with a 
population of greater than fourteen thousand but less dee fifteen thousand according to the most 
recent federal decennial census; 

D. "room" means a.unit of a lodging facility, such asa hotel room; © 

EK. "sports and recreation facility fee" means the fee imposed by a local governing badly pursu- 
ant to the Sports and Recreation Facility Financing Act;on vendees for the use of lodging facilities; 

F. "vendee" means a person who rents or pays consideration to a vendor for use of a room; and 

G. "vendor" means a person or the person! 8 gic who furnishes rooms for occupancy for 
consideration. 


History: Laws 2008, ch. 76, § 2. Emergency clauses. — Laws 2008, ch. 76, § 15 con- 
: tained an emergency clause and was approved Febru- 
ary 29, 2008. 


5-13A-3. Authorization; sports and recreation facility fee imposition; 
local governing body. © 


A local governing body may impose a sports and recreation facility fee if the local governing 
body has enacted an ordinance to impose a sports and recreation facility fee and the ordinance 
has been approved by referendum as required in the Sports and Recreation Facility Financing Act. 


History: Laws 2008, ch. 76, § 3. Emergency clauses. — Laws 2008, ch. .76, § 15 con- 


tained an emergency clause and was approved Febru- 
ary 29, 2008. 


5-13A-4. Imposition of sports and recreation facility fee; use of 
proceeds; referendum. 


A. A local governing body may impose by ordinance a fee on the use of a room located within 
a qualified municipality. The fee may be referred to as the "sports and recreation facility fee". The 
amount of the sports and recreation facility fee shall not exceed two and four-tenths percent of 
the gross room charge for each day the room is occupied by a vendee. The sports and recreation 
facility fee shall‘be imposed for a period of not more than twenty years from the effective date of 
the ordinance imposing the sports and recreation facility fee. 

'B. -An ordinance imposing the sports and recreation facility fee shall go into effect only after a 
referendum on the question of imposing the sports and recreation facility fee is held and a major- 
ity of the qualified electors voting on the question votes in favor of imposition of the ost ole and 
recreation facility fee. 

C. The local governing body shall adopt a resolution iets for an election, to be held:within 
seventy-five days of the date the ordinance is adopted, on the question of imposing the sports and 
recreation facility fee. 

D. The question of imposing the sports and recreation facility fee may be submitted to the 
voters as a separate question at a general election or at a special election called for that pur- 
pose by the local governing body. If a special election is called, it shall be called, conducted and 
canvassed in substantially the same manner as provided by law for municipal elections. If a 
majority of the voters voting on the question approves the question to impose the sports and 
recreation facility fee, the ordinance shall become effective in accordance with applicable law. 
If the question of imposing the sports and recreation facility fee fails, the local governing body 
shall not again propose the imposition of the sports and recreation facility fee for a period of one 
year from the date of the election. 

EK. The question of imposing the sports and recreation facility fee shall include the uses for 
which the fee will be used. 

F. Asports and recréation facility fee imposed pursuant to this section shall be reviewed by the 
local governing body annually. 
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G. A local governing body shall not decrease the sports and recreation facility fee while 
revenue bonds to which the revenue of the sports and weereation facility fee is pledged remain 
outstanding. 

H. A local governing Soave shall dedicate the revenue from the yori and recreation fatility fee 
at the time that the ordinance imposing the fee is enacted and limit the use of the revenue gener- 
ated by the fee to the following: 

(1) the design, construction, equipping, furnishing, ‘Enel vsaiiiig and other costs adherend 
with the development of a sports and recreation facility located within the qualified municipality; 

(2) payments of principal, interest or:prior redemption premiums due in connection with 
and any other charges pertaining to revenue bonds authorized by the Sports and Recreation Facil- 
ity Financing Act, including payments into a sinking fund or reserve fund required by the revenue 
bond ordinance; 

(3) costs of collecting and otherwise administering the sports and recreation facility fee; 
provided that the administrative costs shall not be paid if there are current payments due pursu- 
ant to Paragraph (2) of this subsection, and provided that no more than ten percent of the revenue 
collected in a fiscal year shall be used to pay administrative costs; 

(4) operation costs of the sports and recreation facility designed, Ponce ated eauiobed 
furnished, landscaped or otherwise developed with funding generated pursuant to the Sports and 
Recreation Facility Financing Act; and 

(5) payments into a capital reserve fund established for the future payment for capital 
maintenance and improvements and equipment replacement costs of the sports and recreation fa- 
cility located within the qualified municipality; provided that no payments shall be made pursuant 
to this paragraph if there are current payments due pursuant to Paragraph (2) of this subsection. 


History: Laws 2008, ch. 76, § 4. Emergency clauses, — Laws 2008, ch. 76, § 15 con- 
tained an emergency clause and was approved Febru- 
ary 29, 2008. 


5-13A-5. Exceptions. 


The sports and recreation facility fee shall not apply: 

A. if the local governing body by ordinance exempts lodging facilities tata maximum daily 
room charge is less than an amount stated in the ordinance; 

B. to rooms at institutions of the federal government, the state or any political subdivision of 
the federal government or the state; 

C. torooms at religious, charitable, educational or philanthropic institutions. or other nAnpROU 
organizations, including rooms at summer camps operated by such organizations, 

D. to clinics, hospitals or other medical facilities; 

E. to privately owned and operated convalescent homes or homes for the aged, in fittray indigent 
or chronically ill; or 

F. if the vendor does not offer at least three rooms at the vendor's lodging facility. 


History: Laws 2008, ch. 76, § 5. Emergency clauses. — Laws 2008, ch. 76, § 15 con- 
tained an emergency clause and was approved Febru- 
ary 29, 2008. 


Wy 


5-13A-6. Collection of sports and recreation facility fee. 


A. A vendor providing rooms in a qualified municipality in which the local governing body has 
imposed a sports and recreation facility fee shall collect the fee on behalf of the local governing body 
and shall remit the fees collected to the local governing body on or before the twenty-fifth day of the 
month following the month in which the fees are collected along with the occupancy tax also collected. 

B. The sports and recreation facility fee shall be collected by a vendor from vendees as a room 
surcharge at the time that rent is collected by the vendor and shall be accounted for separately 
from the rent fixed by the vendor for the rooms. 
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History: Laws 2008, ch. 76, § 6. Emergency clauses. — Laws 2008, ch. 76, § 15 con- 
tained an emergency clause and was approved Febru- 
ary 29, 2008. 


5-13A-7. ud of vendors. 


A local governing body imposing a sports and recreation facility fee shall include verification of 
the collection of the correct sports and recreation facility fee in any audit. of a vendor conducted 
pursuant to Section 3-38-17.1 NMSA 1978. 


History: Laws 2008, ch. 76, § 7. . Emergency clauses. — Laws 2008, ch. 76, § 15 con- 


tained an emergency clause and was approved Febru- 


ary 29, 2008. 


5-13A-8.. Financial reporting. 


The chief financial officer of a local governing body assessing a sports and recreation facility fee 
shall report to the local government division of the department of finance and administration on a 
quarterly basis any expenditure of sports and recreation facility funds. 


History: Laws 2008, ch. 76, § 8. Emergency clauses. — Laws 2008, ch. 76, § 15 con- 
tained an emergency clause and was approved Febru- 
ary 29, 2008. 


5-138A-9. Enforcement. 


An action to enforce the Sports and Recreation Facility Financing Act may be brought by: 

“A. the municipal attorney of the qualified municipality, or a person designated by the qualified 
municipality, as approved by the local governing body; or 

‘B. avendor who is collecting the proceeds of a sports and recreation facility fee in the county in 
which the qualified municipality is located. 


History: Laws 2008, ch. 76, § 9. ; Emergency clauses. — Laws 2008, ch. 76, § 15 con- 
: ° tained-an emergency clause and was approved Febru- 
ary 29, 2008. 


5-13A-10. Collection of delinquencies. 


A.A local governing body'shall by ordinance provide that a vendor is liable for the payment 
of the proceeds of sports and recreation facility fees that the vendor failed to remit to the local 
governing body. Failure of the vendor to collect the fee is not cause for the local governing body to 
forgive sports and recreation facility fees due and owed by the vendor. The ordinance shall provide 
for a civil penalty for each occurrence of failure to remit sports and recreation facility fees in the 
amount due. The civil penalty shall be an amount equal to the greater of ten percent of the amount 
that was not duly remitted to the local governing body or one hundred dollars ($100). 

B. The local governing body may bring an action in the district court of the judicial district in 
which the qualified municipality is located for collection of amounts due, including, without limita- 
tion, interest on the amounts due on the unpaid principal at a rate not exceeding one percent per 
month, the costs of collection and reasonable attorney fees incurred in connection with the court 
action to collect the delinquent sports and recreation facility fees. 


History: Laws 2008, ch. 76, § 10. Emergency clauses. — Laws 2008, ch. 76, § 15 con- 
tained an emergency clause and was approved Febru- 
ary 29, 2008. 
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5-13A-11. Lien for sports and recreation facility fee payment; certificate 
of lien. 


A. The sports and recreation facility fee assessed by a local governing body constitutes a lien 
in favor of that local governing body upon the personal and real property of the vendor providing 
lodging facilities in that qualified municipality. The lien may be enforced as provided in Sections 3- 
36-1 through 3-36-7 NMSA 1978. 

B. Under process or order of the court, a person shall not sell the property of a vendor without 
first ascertaining from the clerk or treasurer of the qualified municipality in which the vendor is 
located the amount of sports and recreation facility fees due. Sports and recreation facility fees 
due to the local governing body shall be paid from the proceeds of the sale consistent with the lien 
priorities set forth in Sections 3-36-1 through 3-36-7 NMSA 1978. 

C. The clerk or treasurer of the qualified municipality shall furnish a certificate of lien to a 
person applying for a certificate showing the amount of all liens in the records of the qualified 
municipality against any vendor pursuant to the Sports and Recreation Facility Financing Act. 


History: Laws 2008, ch. 76, § 11. Emergency clauses. — Laws 2008, ch. 76, § 15 con- 
tained an emergency clause and was approved Febru- 
ary 29, 2008. 


5-13A-12. Ordinance requirements. 


The ordinance imposing a sports and recreation facility fee or any ordinance amending the im- 
position of a sports and recreation facility fee: 
A. shall state: 

(1) the rate of the sports and recreation facility fee to be imposed; 

(2) the time, place and method for the payment of the sports and recreation facility fee 
proceeds to the local governing body; 

(3) the accounts and other records to be maintained in connection with the sports and 
recreation facility fee; 

(4) a procedure for making refunds and resolving disputes relating to the sports and rec- 
reation facility fee; 

(5) the procedures for preservation, destruction, inspection and investigation of records; 

(6) vendor audit requirements; 

(7) applicable civil penalties; 

(8) aprocedure for liens and sales to satisfy those liens; 

(9) that the ordinance is not effective until the imposition of the sports and recreation 
facility fee has been approved pursuant to a referendum in which a majority of voters voting 
within the qualified municipality votes in favor of imposition of the sports and recreation facility 
fee; and 

(10) that the sports and recreation facility fee shall be imposed for a period not exceeding 
twenty years from the effective date of the ordinance imposing the sports and recreation facility 
fee; and 

B. shall provide other rights, privileges, powers, immunities and details relating to the collec- 
tion of the sports and recreation facility fee and the remittance of the proceeds of that fee to the 
local governing body, 


History: Laws 2008, ch. 76, § 12. Emergency clauses, — Laws: 2008, ch. 76, § 15 con- 
tained an emergency clause and was approved Febru- 
ary 29, 2008. 


5-138A-13. Revenue bonds. 


A. Revenue bonds may be issued at any time by a qualified municipality that has imposed a 
sports and recreation facility fee to defray wholly or in part the costs authorized by the Sports and 
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Recreation Facility Financing Act. The revenue bonds may be payable from, and payment may be 
secured by, a pledge of and lien on the revenue derived from: 

(1) the proceeds of the sports and recreation facility fee of the qualified municipality 
dedicated to the payment of revenue bonds for a sports and recreation facility in the qualified 
municipality; 

(2) asports and recreation facility to which the bonds pertain, after provision is made for 
the payment of the operation and maintenance expenses of the sports and recreation facility; 

(3) that portion of the proceeds of the occupancy tax of the qualified municipality available 
for payment of revenue bonds pursuant to Section 3-38-23 NMSA 1978; 

(4) any other legal available revenues of the qualified municipality; or 

(5) acombination of revenues from the sources designated in this subsection. 

B. The bonds shall bear interest at a rate or rates as authorized in the Public Securities Act [6- 
14-1 through 6-14-3 NMSA 1978], and the first interest payment may be for any period authorized 
in the Public Securities Act. 

C. Except as otherwise provided in the Sports and Recreation Facility Financing Act, revenue 
bonds authorized pursuant to that act shall be issued in accordance with the provisions of Sec- 
tions 3-31-2 through 3-31-6 NMSA 1978. 


History: Laws 2008, ch. 76, § 18. Emergency clauses. — Laws 2008, ch. 76, § 15 con- . 
tained an emergency clause and was approved Febru- 
ary 29, 2008. 


5-13A-14. Refunding bonds. 


A. A qualified municipality having issued revenue bonds may issue refunding bonds payable 
from pledged revenues authorized for the payment of the revenue bonds at the time of the refund- 
ing or at the time of the issuance of the bonds being refunded, as the local governing body may 
determine, regardless of whether the revenue sources or the pledge of the revenues or both are 
modified at the time of the refunding. 

B. Refunding bonds may be issued for the purpose of refinancing, paying and discharging all or 
a part of outstanding bonds of one or more outstanding bond issues: 

(1) for the acceleration, deceleration or other modification of the payment of the obliga- 
tions, including capitalization of interest that is in arrears or about to Heeorie due for any period 
not exceeding one year from the date of the refunding bonds; 

(2) for the purpose of reducing interest costs or effecting other economies; 

(3) for the purpose of modifying or eliminating restrictive contractual limitations pertain- 
ing to the issuance of additional bonds or otherwise concerning the outstanding bonds; or 

(4) for any combination of the purposes set forth in this subsection. 

C. The interest on a bond refunded shall not be increased to a rate in excess of the rate au- 
thorized in the Public Securities Act [6-14-1 through 6-14-3 NMSA 1978] and shall be paid as 
authorized in that act. . 

D. Refunding bonds for any other purpose permitted by the Sports and Recreation Facility 
Financing Act may be issued separately or issued in combination in one series or more. 

E. Except as otherwise provided in the Sports and Recreation Facility Financing Act, refund- 
ing bonds authorized in that act shall be issued in accordance with the provisions of Sections 3-31- 
10 and 3-31-11 NMSA 1978. 


History: Laws 2008, ch. 76, § 14. Emergency clauses. — Laws 2008, ch. 76, § 15 con- 


tained an emergency clause and was approved Febru- 
ary 29, 2008. 
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5-14-1 MUNICIPALITIES AND COUNTIES §-14-3 


ARTICLE 14 


Civic and Convention Oeriter Funding 


Sec. Sec. 

5-14-1. Short title. 5-14-9. Enforcement. 

§-14-2. Definitions. 5-14-10, Collection of delinquencies. 

5-14-38. Authorized local governmental entities. 5-14-11. Lien for convention center 7°83 nayment certifi- 
5-14-4. Imposition of convention center fee; use of proceeds. cate of lien. 

5-14-5. Exemptions. 5-14-12. Ordinance requirements. 

5-14-6. Collection of convention center fee. 5-14-13, Revenue bonds. 

5-14-7, Audit of vendors. 5-14-14. Refunding bonds. 

5-14-8 5-14-15. Penalties. © 


. Financial reporting. 


5-14-1. Short title. 


This act [5-14-1 through 5-14-15 NMSA 1978] may be cited as the "Civic and Convention Center 
Funding Act". } 


History: Laws 2003, ch. 374, § 1. Cross references. — For the Convention Center 
Financing Act, see 5-13-1 NMSA 1978. 


5-14-2. Definitions. 


As used in the Civic and Convention Center Funding Act: 

A. "convention center fee" means the fee imposed by a local government entity pursuant to the 
Civic and Convention Center Funding Act on vendees for the use of lodging facilities; 

B. "county" means a county within which a qualified municipality is located; 

C. "local governmental entity" means a qualified municipality or a county authorized by the 
Civic and Convention Center Funding Act to impose convention center fees; - 

D. "lodging facility” means a hotel, motel or motor hotel, a bed and breakfast facility, an inn, a 
resort or other facility offering rooms for payment of rent or other consideration; 

E, "qualified municipality" means an incorporated municipality that. has a population of more 
than fifty thousand but less than seventy thousand according to the most recent federal decennial 
census and that is located in a class A county; 

F. "room" means a unit of a lodging facility, such as a hotel room; 

G. "vendee" means a person who rents or pays consideration to a vendor ng use of a room; and 

H. "vendor" means a person or his agent.who furnishes rooms for occupancy for.consideration, 


4 


History: Laws 2003, ch. 374, § 2, 


5-14-3. Authorized local governmental entities. 


The following local governmental entities are authorized to impose a convention center fee: 

A. a qualified municipality if the governing body of the qualified municipality has by resolu- 
tion authorized) the development and construction of a civic and convention center within the 
qualified municipality; and | 

B. acounty, provided that: 

(1) a qualified municipality within the county has enacted an ordinance to impose a con- 
vention center fee; and 

(2) the qualified municipality and the county have entered into a joint powers agreement 
pursuant to the Joint Powers Agreements Act [11-1-1 through 11-1-7 NMSA 1978] to collect the 
revenue from the convention center fee and to expend the revenue as required in the Civic and 
Convention Center Funding Act. 


History: Laws 2008, ch. 374, § 8. 
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5-14-4. Imposition of convention center fee; use of proceeds. 


A. A local governmental entity that has met the requirements of Section 5-14-3 NMSA 1978 
may impose by ordinance a fee on the use of a room at a lodging facility within the local govern- 
mental entity; provided that a fee imposed by a county shall only apply to lodging facilities located 
within twenty miles of the corporate limits of the qualified municipality. The fee may be referred 
to as the "convention center fee". The amount of the convention center fee shall not exceed two 
percent of the gross room revenue for each day the room is occupied by a vendee. The convention 
center fee may be imposed in increments and, pursuant to Sahahttion D of this section, may be 
decreased in increments. 

B. The convention center fee shall be witdeeted only for the fen necessary for payment of 
principal and interest on revenue bonds issued to accomplish the purpose for which the revenue 
is dedicated, but the period shall not exceed thirty years from the date of the ordinance imposing 
the fee. 

C. A local governmental entity shall dedicate the revenue from the convention center fee at the 
time that the ordinance imposing the fee is enacted and limit the use of the revenue to the following: 

(1) the design, construction, equipping, furnishing, landscaping and other costs associated 
with the development of acivic and convention center and aajomning parking garage located within 
the qualified municipality; 

(2) payments of principal, interest or prior See tim premiums due in connection with 
and any other charges pertaining to revenue bonds authorized by the Civic and Convention Cen- 
ter Funding Act, including payments into any sinking fund or reserve fund required by the rev- 
enue bond ordinance; 

(3) costs of collecting and otherwise administering the convention center fee; provided that 
administration costs shall not be paid if there are current payments due pursuant to Paragraph 
(2) of this subsection and that no more than ten percent of the revenue collected in any fiscal year 
shall be used to pay administration costs; 

(4) operation costs of the civic and convention center and adjoining parking garage located 
within the qualified municipality; provided that no such costs shall-be paid if there are’current 
payments due pursuant to Paragraph (2) of this subsection; and 

(5) payments into a capital reserve fund established for the future payment for capital 
maintenance and improvements and equipment replacement costs of the civic and convention cen- 
ter and adjoining parking garage located within the qualified municipality; provided that: 

(a) no payments shall be made pursuant to this paragraph if there are current pay- 
ments due pursuant to Paragraph (2) of this subsection; and 

(b) at least once every five years, the local governmental entity shall compare the 
amount of money in the fund with the expected future expenditures from the fund and decide if 
the convention center fee can be reduced pursuant to Subsection D of this section. 

D. A local governmental entity may decrease the rate of a convention center fee if: 

(1) all required payments have been made pursuant to Subsection C of this section and 
the required levels of and estimated payments from any reserve fund, sinking fund or capital 
reserve fund can be sustained at a decreased rate; 

(2) the decreased fee will not otherwise directly or indirectly impair AME revenue 
bonds issued under Section 5-14-13 NMSA 1978; and 

(3) the local government division of the department of finance and administration finds 
that the requirements of Paragraphs (1) and (2) of this subsection have been satisfied and other- 
wise approves the fee decrease. 


History: Laws 2003, ch. 374, § 4; 2004, ch. 97, § 1. "until all required payments on revenue bonds issued 
The 2004 amendment, effective March 9, 2004, pursuant to the Civic and Convention Center Funding 
amended Subsection A to add the last sentence, deleted Act are made" and insert in its place "if there are cur- 
Subsection C, redesignated Subsection D as Subsection rent payments due pursuant to Paragraph (2) of this 
C, amended Subsection C to add the language after the subsection", added Paragraphs (4) and (5) and added 
comma in Paragraph (2), deleted from Paragraph (3) Subsection D. 
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5-14-5. Exemptions. 


The convention center fee shall not apply: 
A. if a vendee: 
(1) has been a permanent resident of the idee facility for a period of at least thirty 
consecutive days; or 
(2) enters into or has entered into a written agreement for a room a a lodging facility for 
a period of at least thirty consecutive days; 
B. if the consideration paid by a vendee is less than two dollars ($2.00) a day; 
C. to rooms at institutions of the federal government, oo state or any political subdivision 
thereof; 
D. to rooms at religious, charitable, paucationdl or philanthropio institutions, including rooms 
at summer camps operated by such institutions; 
E. to clinics, hospitals or other medical facilities; 
F. to privately owned and operated convalescent homes or homes for the aged, infirm, indigent 
or chronically ill; or 
G. ifthe vendor does not offer at least three rooms at its lodaiite facility. The convention renee 
fee shall be imposed on the lodging facilities of a vendor:'that owns three or more lodging facilities 
within local governmental entities that have imposed a convention center fee, regardless of the 
number of rooms available for occupancy. 


History: Laws 2008, ch. 374, § 5. 


5-14-6. Collection of convention center fee. 


A. Avendor providing rooms within a local governmental entity that has imposed a convention 
center fee shall collect the proceeds on behalf of the local governmental entity and shall act as a 
trustee for the fees collected. ; 

B. The convention center fee shall be collected from vendees in accordance with the ordinance 
imposing the convention center fee and shall be accounted for separately from the rent fixed by the 
vendor for rooms. 


History: Laws 2008, ch. 374, § 6. 


5-14-7. Audit of vendors. 


A local governmental entity imposing a convention center fee shall include verification of the 
collection of the correct convention center fee in any audit of a vendor conducted pursuant to 
Section 3-38-17.1 NMSA 1978. 


History: Laws 2008, ch. 374, § 7. 


5-14-8. Financial reporting. 


The chief executive officer of a local governmental entity imposing a convention center fee shall 
report to the local government division of the department of finance and administration on a quar- 
terly basis any expenditure of convention center fee funds. 


History: Laws 2008, ch. 374, § 8. 


5-14-9. Enforcement. 


A. An action to enforce the Civic and Convention Center Funding Act may be brought by: 
(1) the attorney general or the district attorney in the county of jurisdiction; or 
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(2), a vendor who is collecting the proceeds of a convention center fee in the county of 
jurisdiction. 
B. .A district court may issue a writ of mandamus or order an injunction or other appropriate 
remedy to enforce the provisions of the Civic and Convention Center Funding Act. 
C. The court shall award costs and reasonable attorney fees to the prevailing party in a court 
action to enforce the provisions of the Civic and Convention Center Funding Act. 


History: Laws 2003, ch. 374, § 9. 


5-14-10. Collection of delinquencies. 


A. A local governmental entity shall by ordinance provide that a vendor is liable for the pay- 
ment of the proceeds of convention center fees that the vendor failed to remit to the local govern- 
mental entity. Failure of the vendor to collect the fee is not cause for the local governmental entity 
to forgive convention center fees due and owed by the vendor. The ordinance shall provide for a 
civil penalty for each occurrence of failure to remit convention center fees in an amount equal to 
the greater of ten percent of the amount that was not duly esl aati to the local governmental 
entity or one hundred dollars ($100). 

B. The local governmental entity may bring an action in the dibtrict court of the judicial dis- 
trict in which the local governmental entity is located for collection of amounts’ due, including 
without limitation, penalties’on the amounts due on the unpaid principal at’a rate not exceeding 
one percent per month, the costs of collection and reasonable attorney fees incurred in connection 
with the court action to collect the unpaid convention center fees. 


History: Laws 2008, ch. 374, § 10. 


5-14-11. Lien for convention center fee; payment; certificate of lien. 


A. The convention center fee assessed by a local governmental entity constitutes a lien in 
favor of that local governmental entity upon the personal and real property of the vendor provid- 
ing lodging facilities in that local governmental entity. The lien may be enforced as provided in 
Sections 3-36-1 through 3-36-7 MSE 1978. Priority of the lien shall be determined from the date 
of filing. 

B. Under process or order of court, a person shall not sell the property of a vendor without first 
ascertaining from the clerk or treasurer of the local governmental entity in which the vendor is 
located the amount of any convention center fees due. Convention center fees due the local govern- 
mental entity shall be paid from the proceeds of the sale before payment is made to the judgment 
creditor or any other person with a claim on the sale proceeds. 

C. The clerk or treasurer of the local governmental entity shall furnish a certificate of lien to 
a person applying for a certificate showing the amount of all liens in the records of the local gov- 
ernmental entity against any vendor pursuant to the Civic and Convention Center Funding Act. 


History: Laws 2003, ch. 374, § 11. 


5-14-12. Ordinance requirements. 


The ordinance imposing a convention center fee or any ordinance amending the imposition of a 
convention center fee shall: 
A. state: 
(1) the rate of the convention center fee to be imposed; 
(2) the times, place and method for the payment of the convention center. fee proceeds to 
the local governmental entity; 
(3) the accounts and other records to be maintained in connection with the convention 
center fee; 
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(4) a procedure for making refunds and resolving disputes relating to the convention 
center fee; 

(5) the procedure for preservation and destruction of records and for their inspection and 
investigation; 

(6) vendor audit maneiigntent’ 

(7) applicable civil and criminal penalties; and 

(8) aprocedure of liens, distraint and sales to satisfy those liens; and 

B. provide other rights, privileges, powers, immunities and other details relating to the col- 

lection of the convention center fee and the remittance of the proceeds to the local governmental 
entity. 


History: Laws 2008, ch. 374, § 12. 


5-14-13. Revenue bonds. 


A. Revenue bonds maybe issued at any time by a qualified municipality that has imposed a 
convention center fee to defray wholly or in part the costs authorized in Paragraph (1) of Subsec- 
tion C of Section 5-14-4 NMSA 1978. The revenue bonds may be payable from and payment may 
be secured by a pledge of and lien on the revenue derived from: 

(1) the proceeds of the convention center fee of the qualified municipality and the proceeds 
of the convention center fee of a county that has entered into a joint powers agreement with the 
qualified municipality to impose a convention center fee, the proceeds of which shall-be dedicated 
to the payment of revenue bonds for a civic and convention center in the qualified municipality; 

(2) acivic and convention center to which the bonds pertain, after provision is made for 
the payment of the operation and maintenance expenses of the civic and convention center; 

(3) that portion of the proceeds of the occupancy tax of the qualified municipality available 
for payment of revenue bonds pursuant to Paragraph (1) of Subsection B of Section 3-38-23 NMSA 
1928s 8 

(4) any other legal available revenues of the qualified municipality; or . 

(5) a combination of revenues from the sources designated in Paragraphs (1) through (4) 
of this subsection. 

B. The bonds shall bear interest at a rate or rates as authorized in the Public Securities Act [6- 
14-1 through 6-14-3 NMSA 1978], and the first interest payment may be for any period authorized 
in the Public Securities Act. 

C. Except as otherwise provided in the Civic and Convention Center Funding Act, revenue 
bonds authorized in that act shall be issued in accordance with the provisions of Sections 3-31-2 
through 3-31-6 NMSA 1978. 


History: Laws 2003, ch. 374, § 13; 2004, ch. 97, § 2. 


5-14-14. Refunding bonds. 


A. A qualified municipality having issued revenue bonds as authorized in the Civic and Con- 
vention Center Funding Act may issue refunding revenue bonds payable from pledged revenues 
authorized for the payment of revenue bonds at the time of the refunding or at the time of the 
issuance of the bonds being refunded as the governing body of the qualified municipality may 
determine, notwithstanding that the revenue sources or the pledge of such revenues or both are 
thereby modified. 

B. Refunding bonds may be issued for the purpose of refinancing, paying and discharging all or 
a part of outstanding bonds of any one or more outstanding bond issues: 

(1) for the acceleration, deceleration or other modification of the payment of the obligations, 
including any capitalization of any interest in arrears or about to become due for any period not 
exceeding one year from the date of the refunding bonds; 

(2) for the purpose of reducing interest costs or effecting other economies; 
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(3) for the purpose of modifying or eliminating restrictive contractual limitations pertain- 
ing to the issuance of additional bonds or otherwise concerning the outstanding bonds; or 

(4) for any combination of the purposes aries in Paragraphs (1) through (3) of = 
subsection. 

C. The interest on a bond refunded shall not be increased to a rate in excess of the rate au- 
thorized'in the Public Securities Act [6-14-1 through 6-14-83 NMSA 1978] and shall be paid as 
authorized in that act. 

D. Refunding bonds for any other purpose permitted by the Civic and Convention Center 
Funding Act may be issued separately or issued in combination in one series or more. 

EK. Except as otherwise provided in the Civic and Convention Center Funding Act, refunding 
bonds authorized in that act shall be issued in accordance with the provisions of Sections 3-31-10 
and 3-31-11 NMSA 1978. 


History: Laws 2003, ch. 374, § 14. 


5-14-15. Penalties. 


A local governmental entity shall by ordinance provide for penalties by creating a misdemeanor 
and imposing a fine of not more than five hundred dollars ($500) or imprisonment for not more than 
ninety days or both for a violation by any person of the provisions of the convention center fee ordi- 
nance for a failure to pay the fee or to remit the proceeds thereof to the local governmental entity. 


History: Laws 2003, ch. 374, § 15. 


ARTICLE 15 


Tax Increment for Development 


Sec. Sec. 
5-15-1. Short title. 5-15-19. Refunding bonds. 
5-15-2. Findings and purpose. 5-15-20. General bonding authority of a tax increment 
5-15-83. Definitions. development district; other limitations. - 
5-15-4. Resolution for formation of a district. 5-15-20.1. Debt service reserve account. 
5-15-5, Contents of tax increment development plan. 5-15-21. Approval required for issuance of bonds aes 
5-15-6. Notice of public hearing. . state gross receipts tax increments. 
5-15-7. Public hearing. 5-15-22. Exemption from taxation. 
§-15-8. Formation determination; election. §+15-23. Protection from impairment. 
5-15-8.1. Posting of notices. 5-15-24. Tax increment accounting procedures, 
§-15-9. Formation of a district. 5-15-25, Modification of tax increment development area 
5-15-10. Governance of the district. boundaries or tax increment development 
5-15-11. Records; open meetings. plan. 
5-15-12. District powers; limitations. §-15-25.1. Base year revision; Pecoliee: comment pe- 
5-15-18. Authority to impose property tax levy. riod; submission of materials. 
5-15-14., Property tax levy rescission election. ” 5-15-25.2, Base year revision; approval. 
5-15-15. Tax increment financing; gross receipts tax in- 5-15-25.3, . Base year revision; effect, 

erement to secure bonds. 5-15-26. Termination of tax increment development 
5-15-15.1. Filing fee for evaluating use of state gross re- district. 

ceipts tax increment. 5-15-27. Dedication of gross receipts tax increment; no- 
5-15-16. Bonding authority; gross receipts tax increment. tice to taxation and revenue department. 
5-15-17. Property tax increment bonds. 5-15-28. Bond term expiration. 
5-15-18. Bonding authority; property tax increment. 5-15-29. Report required. 


5-15-1. Short title. 
Chapter 5, Article 15 NMSA 1978 may be cited as the "Tax Increment for Development Act". 


History: Laws 2006, ch. 75, § 1; 2009, ch. 179, § 1. The 2009 amendment, effective June 19, 2009, 
changed the reference to the act to the chapter and article 
of NMSA 1978. 
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5-15-2. Findings and purpose. 


A. The purpose of the Tax Increment for Development Act is to create a mechanism for provid- 
ing gross receipts tax financing and property tax financing for public infrastructure for the purpose 
of supporting economic development and job creation, 

B. The legislature finds and declares that the powers er araee by the Tax Increment for 
Development Act are for public uses and purposes for which public money may be expended 
and the public power exercised, and that.it is necessary and in the public interest for the provi- 
sions enacted in the Tax Increment for Development Act to be declared as a matter,of legislative 
determination. 


History: Laws 2006, ch. 75, § 2. Emergency clause. = Laws 2006, ch. 75, § 86 con- 
tained an emergency clause and was approved March 6, 
2006. 


5-15-3. Definitions. 


As used in the Tax Increment for Development Act: 

A. "base gross receipts taxes" means: 

(1) the total amount of gross receipts taxes collected within a tax increment development 
district, as estimated by the governing body that adopted a resolution to form that district, in con- 
sultation with the taxation and revenue department, in the calendar year preceding the formation 
of the tax increment development district or, when an area is added to an existing district, the 
amount of gross receipts taxes collected in the calendar year preceding the effective date of the 
modification of the tax increment development plan and designated by the governing body to be 
available as part of the gross receipts tax increment; and 

(2) any amount of gross receipts taxes that would have been collected in such year if any 
applicable additional gross receipts taxes imposed after that year had been ies ie. in that year; 

B. "base property taxes" means: 

(1) the portion of property taxes produced by the total of all property tax levied at the rate 
fixed each year by each.governing body levying a property tax on the assessed value of taxable 
property within the tax increment development area last certified for the year ending immediately 
prior to the year in which a tax increment development plan is approved for the tax increment 
development area, or, when an area is added to an existing tax increment development area, "base 
property taxes" means that portion of property taxes produced by the total of all property tax lev- 
ied at the rate fixed each year by each governing body levying a property tax upon the assessed 
value of taxable property within the tax increment development area on the date of the modifica- 
tion of the tax increment development plan and designated by the governing body to be availanie 
as part of the property tax increment; and 

(2) any amount of property taxes that would have been collected in such year if any shot 
cable additional property taxes imposed after that year had been imposed in that year; 

C. "county option gross receipts taxes" means gross receipts taxes imposed by counties pursu- 
ant to the County Local Option Gross Receipts Taxes Act [Chapter 7, Article 20E NMSA 1978] and 
designated by the governing hody of the county to be available as ih of the BrO8S “pected tax 
increment; 

D. "district" means a tax sida ttt development district; 

EK. "district board" means a board formed in accordance with the provisions of the Tax Incre- 
ment for Development Act to govern a tax increment development district; 

F. “enhanced services" means public services provided by a municipality or county within the 
district at a higher level or to a greater degree than otherwise available to the land located in the 
district from the municipality or county, including such services as public safety, fire protection, 
street or sidewalk cleaning or landscape maintenance in public areas; provided that "enhanced 
services" does not include the basic operation and maintenance related to infrastructure improve- 
ments financed by the district pursuant to the Tax Increment for Development Act; 
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G. "governing body" means the city council. or city commission of a city, the board of trustees or 
council of a town or village or the board of county commissioners of a county; 

H. "gross receipts tax increment" means the gross receipts taxes collected within a tax incre- 
ment development district in excess of the base gross receipts taxes collected in the district; 

I. "gross receipts tax increment bonds" means bonds issued by a district in accordance with 
the Tax Increment for hae Sig Act, the pledged revenue for which is a gross receipts tax 
increment; 

J. "local government" means a municipality or county; 

K... "municipal option gross receipts taxes" means those gross receipts taxes imposed by mu- 
nicipalities pursuant to the Municipal Local Option Gross Receipts Taxes Act. [Chapter 7, Article 
19D NMSA 1978] and designated by the governing body of the alee apg to be po atin as part 
of the gross receipts tax increment; 

Lis “municipality” means an incorporated city, town or village; 

M. "new full-time economic base job" means a job: 

(1) that is primarily performed in New Mexico; | 

(2) thatis held by an employee who is hired to work an average of at least thirty: two hours 
per week for at least forty-eight weeks per year; 

(3) that is: 

a) involved, directly or in a supervisory capacity, with the production of: 1) a service; 
provided that the majority of the revenue generated from the service is from sources outside the 
state; or 2) tangible or intangible personal property for sale; or 

(b) held by an employee that is employed at a regional, ssidteiicd or iGierpsitional 
headquarters operation or at an operation that primarily provides services for other ses tyke of 
the qualifying entity that are located outside the state; and 

cre (4) that is not directly involved with natural resources extraction or processing, on-site 
services where the customer is present for the delivery of the service, retail, construction or agri- 
culture except for value-added processing performed on agricultural products that would then be 
sold for wholesale or retail consumption; 

_ N. owner" umeans a person owning real property within the boundaries of a district; 

O. "person" means an individual, See ation, association, partnership, limited liability com- 
pany or other legal entity; 

Fr. "Project" means a tax increment peer lopiiaae project; 

Q: -"property tax increment" means all property tax collected on real property within the desig- 
nated tax increment development area that is in excess of the base property tax until termination 
of the district and distributed to the district in the same manner as distributions are made under 
the provisions of the Tax Administration Act [Chapter 7, Article 1 NMSA 1978]; 

R: "property tax'increment bonds" means bonds issued by a district in accordance with the Tax 
Increment for Development Act, the pledged revenue for which is a property tax increment; : 

S. "public improvements” means on-site improvements and off-site improvements that directly 
or indirectly benefit a tax increment development district or facilitate development within a tax 
increment development area and that are dedicated to the governing body in which ye district 
lies. "Public improvements" includes: 

(1) sanitary sewage systems, including ti toretne shart, treatment, dispersal, effluent 
use and discharge; 

(2) drainage and flood ‘control systems, including collection, transport, MEEBO) treatment, 
dispersal, effluent use and discharge; 

(3) water systems for domestic, commercial, office, hotel or motel, Tein irrigation, 
municipal or fire protection purposes, including production, collection, storage, treatment, trans- 
port, delivery, connection and dispersal; 

(4) \highways, streets, roadways, bridges, crossing structures and parking facilities, includ- 
ing all areas for vehicular use for travel, ingress, egress and parking; 

(5) trails and areas for pedestrian, equestrian, bicycle or other non-motor vehicle use for 
travel, ingress, egress and parking; 

(6) pedestrian and transit facilities, parks, recreational facilities athe open space areas for 
the use of members of the public for entertainment, assembly and recreation; 
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(7) landscaping, including earthworks, structures, plants, trees and related water delivery 
systems; 

(8) public buildings, public safety feicilithss’ and fire protection ‘and police facilities; 

(9) electrical generation, transmission and distribution facilities; 

(10) natural gas distribution facilities; 

(11) lighting systems; . 

(12) cable or other telecommunications lines and related equipment; 

(13) traffic control systems and devices, including signals, controls, markings and signage; 

(14) school sites and facilities with the consent of the governing board of the public iso: 
district for which the facility is to be acquired, constructed or renovated; 

(15) library and other public educational or cultural facilities; 

(16) equipment, vehicles, furnishings and other personal property a ae to the items 
listed in this subsection; 

(17) inspection, construction management, planning and program sa ni SN and other 
professional services costs incidental to the project;’ 

(18) workforce housing; and 

(19) any other improvement that the governing body determines to be for the use or ben- 
efit of the public; 

T. "state gross receipts tax" means the gross receipts tax imposed pursuant to the Gross Re- 
ceipts and Compensating Tax Act [Chapter 7, Article 9 NMSA 1978], but does: not include that 
portion distributed to municipalities pursuant to Sections 7-1-6.4 and 7-1-6.46 NMSA 1978 or to 
counties pursuant to Section 7-1-6.47 NMSA 1978; : 

U. "sustainable development" means land development that achiowed sustainable economic 
and social goals in ways that can be supported for the long term by conserving resources, pro- 
tecting the environment and ensuring human health and welfare using mixed-use, pedestrian- 
oriented, multimodal land use planning; 

V. "tax increment development area" means the land included within the boundaries of a tax 
increment development district; | 

W. "tax increment development district" means a district formed for the purposes of carrying 
out tax increment development projects; 

X. "tax increment development plan" means a plan for the undertaking of a tax increment 
development project; 

Y. "tax increment development project" means activities undertaken within a tax increment 
development area to enhance the sustainability of the local, regional or statewide economy; to 
support the creation of jobs, schools and workforce housing; and to generate tax revenue for the 
provision of public improvements and may include: 

(1) acquisition of land within a designated tax increment development a area or a portion of 
that tax increment development area; 

(2) demolition and removal of buildings and improvements dail installation, construction 
or reconstruction of streets, utilities, parks, playgrounds and improvements necessary to carry out 
the objectives of the Tax Increment for Development Act; 

(3) installation, construction or reconstruction of streets, water utilities, sewer aained, 
parks, playgrounds and other public improvements necessary to carry out the objectives of the Tax 
Increment for Development Act; 

(4) disposition of property acquired or held by a tax increment development district as 
part of the undertaking of a tax increment development project at the fair market value of such 
property for uses in accordance with the Tax Increment for Development Act; 

(5) payments for professional services contracts aN Ble to implement a tax increment 
development plan or project; 

(6) borrowing to purchase land, buildings or infrastructure in an amount not to exceed 
the revenue stream that may be derived from the gross receipts tax increment or the property tax 
increment estimated to be received by a tax increment development district; and 

(7) grants for public improvements essential to the location or expansion of a business; 
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Z. "taxing entity" means the governing body of a political subdivision of the state, the gross 
receipts tax increment or property tax increment of which may be used for a tax increment devel- 
opment project; and 

AA. «workforce housing" means decent, safe and sanitary dwellings, apartments, singloxemily 
dwellings or other living accommodations that are affordable for persons or families earning less 
than eighty percent of the median income within the county in which the tax increment develop- 
ment project is: located; provided that an owner-occupied housing unit is: affordable to a household 
if the expected’sales price is reasonably anticipated to result in monthly housing costs that do not 


exceed thirty-three percent of the household's gross monthly income; provided that: 

(1) determination of mortgage amounts and payments is to be based on down payment 
rates and interest rates generally available to lower- and moderate-income households; and 

(2) arenter-occupied housing unit is affordable to a household if the unit's monthly hous- 
ing costs, including rent and basic utility and energy costs, do not exceed ee percent of 


the household's gross monthly income. 


History: Sawa 2006, ch. 75, § 3; 2019, ch, 212, § 199; 
2019, ch. 275, § 1; 2019, ch, 212, § 199; 2019, ch. 275, § 1. 

2019 Multiple Amendments, — Laws 2019, ch, 212, 
§ 199, effective April 3, 2019, and Laws 2019, ch. 275, § 1, 
. effective July 1, 2019, enacted different amendments to 
this section that can be reconciled. Pursuant to 12-1-8 
NMSA 1978, Laws 2019, ch. 275, § 1, as the last act signed 
by the governor, is set out above and incorporates both 
amendments. The amendments enacted by Laws 2019, ch. 
212, 8 199 and Laws 2019, ch. 275, § 1 are described below. 
To view the session laws in their entirety, see the 2019 
session lawson NMOneSource.com. 


The nature of the difference between the amendments » 


is that, Laws 2019, ch. 212, § 199, removed the definition of 
"resident qualified elector" from the Tax Increment for De- 
velopment Act, and Laws 2019, ch. 275, § 1, defined "new 
full- time economic base job", and revised the definition of 
"gross receipts tax increment", as used in the Tax Incre- 
ment for Development Act. 
Laws 2019) ch. 275, § 1, effective July 1, 2019, de- 
fined "new full-time economic base job", and revised the 


definition of "gross receipts tax increment", as used in 


_ the Tax Increment for Development Act; in Subsection 


H, after "gross receipts taxes collected", deleted "for the 
duration of the existence of a tax increment develop- 
ment district and distributed to the district in the same 
manner as distributions are made.under the provisions 
of the Tax Administration Act" and added "in the dis- 
trict"; and added a new Subsection M and redesignated 
former Subsections M through AA: as Subsections N 
through BB. 

Laws 2019, ch. 212, § 199, effective April 8, 2019, re- 
moved the definition of | ‘resident qualified elector" from 
the Tax Increment. for Development Act; deleted Subsec- 
tion S. and redesignated former Subsections T through AA 
as Subsections S through Z, respectively. 

Applicability. — Laws 2019, ch. 275, § 10 provided 
that the provisions of Laws 2019; ch. arb, shall not ap- 
ply to dedications of gross receipts tax increments by the 
state board of finance made prior to the effective date 
of the act, The effective date of Laws 2019, ch, 275 was 
July 1, 2019. 


5-15-4. Resolution for formation of a district. 


A. A tax increment development plan may be approved by the governing body of the munici- 
pality or county within which tax increment development projects are proposed. Upon filing with 
the clerk of the governing body of an approved tax increment development plan and upon receipt 
of a petition bearing the signatures of the owners of at least fifty percent of the real property 
located within a proposed tax increment development area, the governing body may,adopt.a reso- 
lution declaring its.intent to form a tax increment development district. Prior to the formation 
of a district, the owner or developer of the real property located within an area proposed to be 
designated as a tax increment development area may enter into an agreement with the govern- 
ing body concerning the improvement, of specific property within the district, and that agreement 
may be used to establish obligations of the owner or developer and the governing body concerning 
the zoning, subdivision, improvement, impact fees, financial responsibilities and other matters 
relating to the development, improvement and use of real property within the district. 

B.-A governing body may adopt a resolution on its own motion upon its finding that a need 
exists for the formation of a district. ; F 

C. The resolution to form a district shall include: 

(1) the area or areas.to. be included within the boundaries of the district; 

(2) the purposes for which the district is to be formed; 

(3) a statement that a tax increment development plan is on file with the clerk of the 
governing body and that the plan includes a map depicting the boundaries of the tax increment 
development area and the real property proposed to be included in the area; 
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(4) the rate of any proposed property tax levy; 

(5) identification of gross receipts tax increment and property tax increment financing 
mechanisms proposed; 

(6) identification of gross receipts tax increments and property tax increments proposed to 
secure proposed gross receipts tax increment bonds or property tax:increment bonds; 

(7) requirement of'a public hearing for the formation of the district and notice of the hearing; 

(8) astatement that formation of a district may result in the use of gross receipts tax in- 
crements or property tax increments to pay the costs of construction of public improvements made 
by the district; and 

(9) areference to the Tax Increment for Development Act. 

D. Aresolution may direct that, prior to holding a hearing on formation of a district, petition- 
ers for the formation of a district prepare a study of the feasibility, the financing and the estimated 
costs of improvements, services and benefits to.result from the formation of the:proposed district. 
The governing body may require those petitioners to deposit with the clerk or treasurer of the 
governing body an amount equal to the estimated costs of conducting the study and other esti- 
mated formation costs. The deposit shall be reimbursed fromthe proceeds from the sale of bonds 
issued by the tax increment development district if the district is formed and if gross receipts tax 
increment bonds or property tax increment bonds are issued by that district pursuant to the Tax 
Increment for Development Act. 

E. Aresolution adopted pursuant to this section shall direct that a public hearing on formation 
of the district be scheduled and that notice of the hearing be mailed and published. 

F. A governing body of the municipality or county within which tax increment development 
projects are proposed that adopts a resolution to form a district shall notify the secretary of taxa- 
tion and revenue, the secretary of finance and administration and the director of the legislative 
finance committee of the governing body's action within ten days following the date on which the 
resolution was adopted. A copy of the adopted resolution shall be included in the notice sent pursu- 
ant to this subsection. All resolution materials, including fiscal and economic studies, shall also be 
available electronically to the public. : 


History: Laws 2006, ch. 75, § 4; 2009, ch. 179, § 2. Subsection D, in the last sentence, after "deposit shall be 


The 2009 amendment, effective June 19, 2009, in Sub- reimbursed", added "from the proceeds from the sale of 
section A, after "plan may be approved", added "by. the bonds issued by the tax increment development district"; 
governing body of the municipality or county within"; in and added Subsection F. 


5-15-5. Contents of tax increment development plan. 


A tax increment development plan shall include: © 

A. amap depicting the geographical boundaries of the area proposed for inelusion Wy iehites the 
tax increment development area; 

B. the estimated time necessary to eoitiplete the tax increment davelaannelte project; 

C. a description and the estimated cost of all public improvements proposed for the tax incre- 
ment development project; 

D. whether it is proposed to use gross receipts tax increment bonds or property tax increment 
bonds or both to finance all or part of the public improvements; 

E. the estimated annual gross receipts tax increment to be generated by the tax increment 
development project and the portion of that gross receipts tax increment to be allocated during the 
time necessary to complete the payment of the tax increment development project; 

F. the estimated annual property tax increment to be generated by the tax increment develop- 
ment project and the portion of that property tax increment to be allocated during ene time neces- 
sary to complete the payment of the tax increment development project; 

G. the general proposed land uses for the tax increment development project; 

H. the number and types of jobs expected to be created by the tax increment development proj ect; 

I. the amount and characteristics of workforce housing expected to be created by the tax incre- 
ment development project; 
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J. the location and characteristics of public school facilities expected to be created, improved, 
rehabilitated or constructed by the tax increment development project; 

K. a description of innovative planning techniques, including mixed-use transit-oriented devel- 
opment, traditional neighborhood design or sustainable development techniques, that are deemed 
by the governing body to be beneficial and that will be incorporated into the tax increment devel- 
opment project; and 

L. the amount and type of private investment in each tax increment development project. 


History: Laws 2006, ch. 75, § 5. Emergency clause. — Laws 2006, ch. 75, § 36 con- 
tained an emergency clause and: was approved March 6, 
2006, ; 


5-15-6. Notice of public hearing. 


A. Upon adoption of a resolution indicating an intent to form a tax increment development 
district, a governing body shall set a date no sooner than thirty days and no later than sixty days 
after the adoption of the resolution for a public hearing regarding the formation of the district. 

B. Notice of the hearing shall be provided by the governing body by: 

(1) publication once each week for two consecutive weeks in a newspaper of general circu- 
lation in the municipality or county in which the proposed district is located; 
(2) posting in a prominent location on property located within the proposed tax increment 
development area for fourteen days prior to the hearing; and 
(3) written notice via registered or certified United States mail, postage prepaid, no later 
than ten days prior to the hearing to: 
(a) all owners of real property within the proposed tax He Read development area; and 
(b) the secretary of taxation and revenue, the secretary of finance and administration 
and the director of the legislative finance committee. 

C. The notice of the hearing shall contain: 

(1) the date, time and place of the hearing; 

(2) information regarding alternative methods for submission of objects or comments; 

(3) astatement that the formation of a district is proposed; 

(4) a map showing the boundaries of the proposed district; 

(5) a statement that a tax increment development plan is on file with the clerk of the gov- 
erning body and may be reviewed upon request; 

(6) asummary of the resolution as set forth in Subsection D of this section; and 

(7) acopy of the application. 

D. Asummary of the resolution declaring the governing body's intent to form a tax increment 
development district shall be attached to a notice issued pursuant to this section. The clerk of the 
governing body shall mail a copy of the notice to each owner of real property within the proposed 
tax increment development area and to all other persons claiming an interest in the property who 
have filed a written request for a copy of the notice within the six months preceding or at any 
time following the adoption of the resolution. The clerk of the governing body shall publish a copy 
of the notice and resolution summary at least twice in a newspaper of general circulation in the 
municipality or county in which the proposed tax increment development district is located. The 
clerk of the governing body shall obtain an affidavit from that newspaper after each publication is 
made. The clerk of the governing body shall cause the affidavits to be placed in the official records 
of the municipality or county. The affidavits are conclusive evidence of the mailing and publishing 
of notice. Notice shall not be held invalid for failure of delivery to the addressee. 

KE. A clerk of a governing body who is informed of a transfer of ownership of real property 
within a proposed district and who obtains the name and address of the current property owner 
shall mail a copy of the notice and resolution as soon as practicable after learning of the transfer. 


History: Laws 2006, ch. 75, § 6; 2009, ch. 179, § 8. , area", deleted "no later than ten days prior to the hear- 
The 2009 amendment, effective June 19, 2009, in Sub- ing"; added Subsection B(8)(b); and added Subsections 
section B(3), after "postage prepaid", added the remainder C(6) and C(7). 


of the sentence; in Subsection B(3)(a), after "development 
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5-15-7. Public hearing. 


A. .At.a public hearing conducted pursuant to the Tax Increment for Development Act, the 
governing body shall hear all relevant evidence and testimony and make findings. A record of the 
hearing shall be kept and may consist of a transcription by a court reporter, an electronic record- 
ing or minutes taken by a designated person. The record shall be preserved in the official records 
of the governing body and shall be:open to public inspection pursuant to the Inspection of Public 
Records Act [Chapter 14, Article 2 NMSA 1978]. 

B. Testimony at a hearing is not required to be given under oath. 

C. -At the conclusion of a hearing, the governing body shall determine whether her tax incre- 
ment development district should be formed based upon the interests, convenience or necessity of 
the owners, the residents of the proposed tax increment development district and the residents 
of the municipality or county in which the proposed tax-increment development district is to be 
located. The governing body shall make the following findings before adopting a resolution to ap- 
prove the formation of a district: 

(1) the tax increment development plan aipicce naa protects the interests of the governing 
body in meeting its goals to support: 

(a) job creation; 

(b) workforce housing; 

(c) public school facility creation and improvement} ioe avai the creation and im- 
provement of facilities for charter schools; and 

(d) underdeveloped area or historical area redevelopment; 

(2) the tax increment development plan demonstrates elements of innovative planning 
techniques, including mixed-use transit-oriented development, traditional neighborhood design or 
sustainable development techniques, that are deemed by the governing body to benefit community 
development; gi 

(3) the tax increment development plan incorporates sustainable development: consider- 
ations; and 

(4) the tax increment development plan conforms to general or long-term planning of the 
governing body. a 

D. Ifthe governing body determines that the district should be formed, it shall: 

(1) adopt a resolution ordering that the tax increment development district be formed; 

(2) order that a formation determination among the owners of real property within the 
proposed district be conducted or declare that the formation determination j is waived pursuant to 
Subsection B of Section 5-15-8 NMSA 1978; and 

(3) set the matter for an election or declare that an election is canceled pursuant to 
Subsection I of Section 5-15-8 NMSA 1978. 


History: Laws 2006, ch. 75, § 7; 2019, ch. 212, § 200. paragraph designations "(1)" and "(3)" and new paragraph 

The 2019 amendment, effective April 3, 2019, pro- D(2), and.in Paragraph D(3), after "declare that an elec- 
vided that a formation determination be ordered when a tion is", deleted "waived, as provided in the Tax Increment 
governing body determines that a tax increment develop- for Development Act" and added "canceled pursuant to 
ment district should be formed; in Subsection D, added Subsection I of Section 5-15-8 NMSA 1978", : 


5-15-8. Formation determination; election. 


A. The formation determination and election procedures set forth in this section shall be 
used for: 
(1) formation of a new tax increment development district; 
(2) selection of a district board member; 
(3) adoption of a property tax levy by a tax increment development district; 
(4) use of property tax increment financing by a tax increment development district; or 
(5) issuing of property tax increment bonds to be repaid by funds raised by property tax 
increments. 
B. A formation determination may be waived and a tax increment development district shall 
be formed upon the governing body's adoption of a resolution to form a tax increment development 


1260 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


5-15-8 TAX INCREMENT FOR DEVELOPMENT §-15-8 


district if a petition is presented to a governing body in accordance with the Tax Increment for 
Development Act and if the petition contains the signatures of all owners of the real property 
within the proposed tax increment development area and states that the owners waive the right 
toa formation determination. _ . 

'C. A formation or other determination shall not be a local slestion for purposes of the Local 
Election Act [Chapter 1, Article 22 NMSA 1978]. The governing body or district board may estab- 
lish local procedures for noticing, conducting and canvassing determinations, which may include 
determinations by unanimous written approval of the owners in affidavits executed by the owners 
and confirmed in a review by: the district board. . 

D. An election by the qualified electors pursuant to the Tax frietdnvent for Be loniasal Act 
shall be a nonpartisan election called, conducted and canvassed pursuant to the provisions of the 
Election Code {Chapter 1 NMSA 1978]. 

EK. In addition to the notice requirements in the Shea} Election Act, the notice of election shall 
state: 

(1) if the election is a formation election, the boundaries of the proposed tax increment 
development district; 

(2) if the election is a bond election, the purpose for which the bonds are to be issued and 
the amount of the issue; 

(3) if the election is a property tax levy election, the maximum tax rate per one thousand 
dollars ($1,000) of assessed valuation to be imposed, the purposes for which the revenues raised 
will be used and the existing maximum tax rate, if any; ) 

(4) that an approved tax increment development plan i is on file with the clerk st! the gov- 
erning body; 

(5) the purposes for which property taxes will be imposed and.for which the revenues 
raised will be used, including a description of the public improvements to be financed with tax 
revenues, bond proceeds or other revenues of the tax increment development district; and 

(6) that the imposition of property taxes will result in.a lien for the payment on property 
within the district. 

F. The district board, or, in the case of a formation election, the governing body, shall determine 
the date of the election, which shall comply with the provisions of the Local Election Act. The bal- 
lot material provided to each qualified electors shall include: ‘ 

(1) for a formation election, an impartial description of the tax increment development 
plan and a brief description of arguments for and against the formation of the tax increment de- 
velopment district, if any; 

(2) for an election concerning the imposition of property taxes, an impartial description of 
the taxes to be imposed, the method of apportionment, collection and enforcement and other de- 
tails sufficient to enable each qualified elector to determine the amount of tax it will be obligated 
to pay; a brief description of arguments for and against the imposition of taxes that are the subject 
of the election, if any; and a statement that the imposition of property taxes is for the provision of 
certain, but not necessarily all, public improvements that may be needed or desirable within the 
tax increment development district, and that other taxes, levies or assessments by other govern- 
mental entities may be presented for approval by owners and qualified electors; 

(3) for an election concerning the use of property tax increment financing, an impartial 
description of the estimated increment to be generated over the life of the project and the nature 
and extent of the public improvements to be constructed and maintained using such financing; 

(4) for a formation election, the question to be voted upon as "district, yes" and "district, no”; 

(5) for a property tax imposition election, the question to be voted upon as "property tax, 
yes" and "property tax, no"; 

(6) for an election 0 change an existing maximum tax or eliminate an existing tax, ie 
question to be voted upon as "tax change, yes" and "tax change, no" and shall specify the type of tax 
to which the proposed change pertains; and 

(7) for an election concerning the use of property tax increment bonds, the ballot shall pose 
the question to be voted upon as "bonds, yes" and "bonds, no". 

G. Failure of a majority to vote in favor of the matter submitted shall not prejudice the sub- 
mission of the same or similar matters at a later election; provided that an election on the same 


1261 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


§-15-8.1 MUNICIPALITIES AND COUNTIES 5-15-9 
question shall not be held within one year of the failure of a majority to vote in favor of that ques- 
tion. 

H. Ifa person'transfers real peiperty located jes a district aid the name of the successor owner 
becomes known to the governing body or the district board, as applicable, and is verified by re- 
corded deed or other similar evidence of transfer of ownership, the successor owner is deemed to be 
the owner of the real property for the purposes of the Tax Increment for Development Act. 

I. If there are no persons registered to vote within a district or proposed district areas within 
seventy days immediately preceding a scheduled election date, an election required to be held pur- 
suant to the Tax Increment for Development Act shall be canceled and the determination made by 
the owners of property within the district or proposed district areas shall prevail, unless an elec- 
tion is otherwise required by the constitution of New Mexico or the determination was waived by 
the governing body pursuant to Subsection B of this section. Each owner shall have the number 
of votes or portion of votes equal to the number of acres or portion of acres rounded upward to the 


nearest one-fifth of an acre owned in the district by that owner. 


History: Laws 2006, ch. 75, § 8; 2019, ch. 212, § 201. 

The 2019 amendment, effective April 3, 2019, pro- 
vided that an election to form a tax increment develop- 
ment district shall be held pursuant to the Election Code, 
and provided additional notice requirements; added new 
Subsection C and redesignated former Subsections C 
through E as Subsection D through F, respectively; in 
Subsection D, after "election called,", deleted "by posting 
notices in three public places within the boundaries of 
the district not less than twenty days before the election. 
Notice shall also be published in a newspaper of general 
circulation once each week for two consecutive weeks be- 
fore the election in the municipality or county in which 
the proposed district is located" and added "conducted 
and canvassed pursuant to the provisions of the Election 
Code"; in Subsection E, after the subsection designation, 
added "In addition to the notice requirements in the Lo- 
cal Election Act", deleted former Paragraphs H(1) and 
E(2) and redesignated former Paragraphs E(3) through 
E(8) as Paragraphs E(1) through E(6), respectively; in 


5-15-8.1. Posting of notices. 


Subsection F, after "date of the election", deleted "and the 
polling places for the election and may consolidate county 
precincts. The district board or the governing body may 
establish provisions for voting by mail."; deleted former 
Subsections F and G; deleted subsection designation "H.", 
placing the language from former Subsection H in Sub- 
section F, after "shall comply with the", deleted "general 
election laws of the state", added "provisions of the Local 
Election Act"; deleted Subsections I and J, added new sub- 
section designation G and redesignated former Subsec- 
tions K and L as Subsections H and I, respectively; in Sub- 
section H, after "known", added "to the governing body of 
the district board, as applicable"; in Subsection I, after 
"shall be", deleted "held by vote of" and added "canceled 
and the determination made by", and after "proposed 
district", added "areas shall prevail, unless an election is 
otherwise required by the constitution of New Mexico or 
the determination was waived by the governing body pur- 
suant to Subsection B of this section"; and deleted former 
Subsection M. 


For any election conducted pursuant to the Tax Increment for Development Act, in addition to 
the notice requirements set forth in Section 5-15-8 NMSA 1978, the owners shall ensure that no- 
tices shall be posted in three conspicuous public places within the boundaries of the district not 
less than twenty days before the first day for voting in the election. 


History: Laws 2019, ch. 212, § 275. 


5-15-9. Formation of a district. 


Emergency clauses, — Laws 2019, ch. 212, § 286 con- 
tained an emergency clause and was approved April 3, 
2019. 


A. Ifthe formation of the tax increment development district is approved in accordance with 
the provisions of Section 5-15-8 NMSA 1978, the governing body shall deliver a copy of the resolu- 
tion ordering formation of the tax increment development district to each of the following persons 


or entities: 


(1) the county assessor, the county treasurer and the clerk of the county in which the 


district is located; 


(2) the school district within which any portion of the property located within a tax incre- 


ment development area lies; 


(3) any other taxing entities within which any portion of the property located within a tax 


increment development area lies; 
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(4) the taxation and revenue department; 9 
(5) the local government division of the department of aaate and administration; and 
(6) the director of the legislative finance committee. 

B. A notice of the formation showing the number and date of the resolution and giving a de- 
scription of the land included in the district shall be recorded with the clerk of the county in which 
the district is located. 

C. A tax increment development district shall be a trotibied| subdivision of the state, separate 
and apart from a municipality or county. 


History: Laws 2006, ch. 75, § 9; 2009, ch. 179, § 4; New Mexico Legislative Council v. Honorable Susana 
2017, ch. 143, § 1; 2019, ch. 212, § 202. Martinez, Governor of the State of New Mexico et al., D- 

The 2019 ‘amendiment, affective April 8, 2019, re- 101-CV-2017-01550, and affirmed by S.Ct. Order No. S-1- 
quired the formation of a tax increment development SC-36731, on April 25, 2018, which held that Article IV, 
district to be approved in accordance with the provisions Section 22 of the New Mexico Constitution requires that 
of Section 5-15-8 NMSA 1978; in Subsection A, after "ap- objections must accompany a returned bill, Senate Bill 67 
proved", deleted "by a majority of the voters casting votes was chaptered into law by the Secretary of State. 
at the election, or if an election is held by vote of the own- The 2017 amendment, effective June 16, 2017, re- 
ers of property within the district or proposed district" quired that the treasurer of the county in which a tax in- 
and added "in accordance with the Dro0be of Section 5- crement development district is formed be notified of that 
15-8 NMSA 1978". formation; and in Paragraph A(1), after "the county asses- 

Compiler's notes. — Senate Bill 67, enacted by the sor", added "the county treasurer". 
Fifty-Third Legislature, First Session, 2017, was vetoed The 2009 amendment, effective June 19, 2009, added 
by the governor on March 14, 2017. Pursuant to the Paragraph (6) of Subsection A. 


First Judicial District Court's decision in State ex rel. 


5-15-10. Governance of the district. 


A. Following formation of a tax increment development district, a district board shall ad- 
minister in a reasonable manner the implementation of the tax increment development plan as 
approved by the governing body. 

B. The district shall be governed. by the governing body that. adopted a resolution to form the 
district or by a five-member hoard composed of four members appointed by that governing body; 
provided, however, that the fifth member of the five-member board is the secretary of finance and 
administration or the secretary's designee with full voting privileges. 

C. Two of the appointed directors shall serve an initial term to expire following a regular local 
election and not to exceed six years. Two of the appointed directors shall serve an initial term to 
expire following a regular local election and not to exceed four years. The resolution forming the 
district shall state which directors shall,serve the longer terms and which shall serve the shorter 
terms, If a vacancy occurs on the district. board because of the death, resignation or inability of 
the director to discharge the duties of the director, the governing body shall appoint a director to 
fill the vacancy, and the director shall hold office for the remainder of the unexpired term until a 
successor is appointed or elected. 

D. In the case of an appointed board of directors that is not the governing body, at the end of 
the appointed directors’ initial terms, the board shall hold an election of new directors by majority 
vote of qualified electors in accordance with the Local Election Act [Chapter 1, Article 22 NMSA 
1978] and the Tax Increment for Development Act. If the election is canceled pursuant to Subsec- 
tion I of Section 5-15-8 NMSA 1978, a determination by the owners conducted by ballot shall select 
the new directors. 


History: Laws 2006, ch. 75, § 10; \; 2009, ch. 179, § 5; redesignated former Subsection EK as ‘Subsection D; and 
2019, ch. 212, § 203. in Subsection D, after "in accordance with the", added 

The 2019 ninendment; effective April 3, 2019, re- Local Election Act and the", and after. "Tax Increment 
vised, the length of terms for certain members of the for Development Act.", deleted "Hach owner shall have 
district board; in Subsection C, after each occurrence of the number of votes or portion of votes equal to the 
"initial term", deleted "of" and added "to expire following number of acres or portion of acres rounded upward to 
a regular local élection and not to exceed", after "direc- ‘the nearest one-fifth of an acre owned in the district by 
tors shall serve", deleted "four-year" and added "the lon- that owner" and added "If the election is canceled pur- 
ger", and after "which shall serve", deleted "six-year" and suant to Subsection I of Section 5-15-8 NMSA. 1978, a 


added "the shorter"; deleted former Subsection D and 
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determination by the owners conducted by ballot shall after "governing body", added the remainder of the sen- 
select the new directors.". tence; and in Subsection C, at the beginning of the sen- 
The 2009 amendment, effective June 19, 2009, in tence, changed "Three" to "Two". 


Subsection B, after "board composed of", added "four" and 


5-15-11. Records; open meetings. 


A. A district shall keep the following records, which shall be open to the public: 
(1) minutes of all meetings of the district board; 
(2) all resolutions; 
(3) accounts showing all money received and disbursed; 
(4) the annual budget; and 
(5) all other records required to be maintained by aig 
B. A district board shall appoint a clerk and treasurer for the district. 
C. All meetings of a district shall be open meetings held in Lagan with the Open Meetings 
Act [10-15-1 through 10-15-4 NMSA 1978]. 


History: Laws 2006, ch. 75, § 11. Emergency clause. — Laws 2006, ch. 75, § 36 con- 
tained an emergency clause and. was.approved March 6, 
2006. 


5-15-12. District powers; limitations. 


A. In addition to other express or implied authority granted by law, a district shall have the 
power to: 

(1) enter into contracts or expend money for any public purpose with respect to the district; 

(2) enter into agreements with a municipality, county or other local government entity in 
connection with real property located within the district; 

(3) enter into an intergovernmental agreement in accordance with the Joint Powers Agree- 
ments Act [11-1-1 through 11-1-7 NMSA 1978] for the planning, design, inspection, ownership, 
control, maintenance, operation or repair of public infrastructure or the provision of enhanced ser- 
vices by the municipality or county in which the district lies or for any other purpose authorized 
by the Tax Increment for Development Act; 

(4) sell, lease or otherwise dispose of district property if the sale, lease or conveyance is not 
a violation of the terms of any contract or bond covenant of the district; 

(5) reimburse a municipality or county in which the tax increment development district is 
located for providing services within the tax increment development area; . 

(6) operate, maintain and repair public infrastructure until dedicated to the governing body; 

(7) employ staff, counsel, advisors and consultants; 

(8) reimburse a municipality or county in which the district is located for staff and consul- 
tant services and support facilities supplied by the municipality or county; 

(9) accept gifts or grants and incur and repay loans for a public purpose; 

(10) enter into an agreement with an owner concerning the advance of money by an owner 
for a public purpose or the granting of real property by the owner for a public purpose; 

(11) levy property taxes in accordance with election requirements of the Tax Increment for 
Development Act for a public purpose on real property located in the district; 

(12) pay the financial, legal and administrative costs of the district; 

(13). enter into contracts, agreements and trust indentures to obtain credit enhancement 
or liquidity support for its bonds and process the issuance, registration, transfer and payment of 
its bonds and the disbursement and investment of proceeds of the bonds in accordance with the 
provisions for investment of funds by municipal treasurers; 

(14) borrow money within the limits of the Tax Increment for Development Act to fund the 
construction, operation and maintenance of public improvements until dedicated to the govern- 
ing body or for any other lawful public purposes related to the purposes of the Tax Increment for 
Development Act; and . 
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(15) use public easements and rights of way in or across public property, roadways, high- 
ways, streets or other thoroughfares and other public easements and rights of way of the district, 
municipality or county. 

B. Notwithstanding the provisions of the Procurement Code [13-1-28 through 13-1-199 NMSA 
1978] or local procurement requirements that may otherwise be applicable to the municipality or 
county in which the district is located, the district board may enter into contracts to carry out any 
of the tax increment development district's authorized powers, including the planning, design, 
engineering, financing, construction and acquisition of public improvements for the district, with a 
contractor, an owner or other person or entity, on such terms and with: such persons as the district 
board determines to be appropriate. 

C. Adistrict shall not have the power of eminent domain for any purpose. 

D. Acasino shall not be located in a district, and a district shall not use the proceeds of prop- 
erty tax increment bonds or gross receipts tax increment bonds to finance public improvements 
for a casino. 


History: Laws 2006, ch. 75, § 12. Emergency clause. — Laws 2006, ch. 75, § 36 con- 


tained an emergency clause and was approved March 6, 
Z006,- 


5-15-13. Authority to impose property tax levy. 


A district has the power to establish a property tax levy upon real property located within the 
tax increment development area, with the following limitations: 

A. the maximum property tax levy a district may impose is five dollars ($5.00) on each one 
thousand dollars ($1,000) of net taxable value, as that term is defined in the Property Tax Code 
[Chapter 7, Articles 35 through 38 NMSA 1978], which may be used for operation, maintenance and 
capital improvements, in furtherance of the purposes of the Tax Increment for Development Act; 

B. a district may impose a property tax levy only after authorization through a determination 
made by the owners of real property in the district and by a majority of votes cast by the qualified 
resident electors of a district in an election held in accordance with the Local Election Act [Chap- 
ter 1, Article 22 NMSA 1978] and the Tax Increment for Development Act; and 

C. a property tax levy imposed by a district shall not be effective for more than four years. 


History: Laws 2006, ch. 75, § 13; 2019, ch. 212, § 204. Local Election Act and the Tax Increment for Develop- 
'The 2019 amendment, effective April 3, 2019, pro- ment Act; in Subsection B, after "authorization", added 
vided that a district may impose a property tax levy only "through a determination made by the-owners of real 
after authorization through a determination by the own- property in the district and", and after "accordance with 


ers of real property in the district in accordance with the the", added "Local Election Act and the". 


5-15-14. Property tax levy rescission election. 


A. A property tax levy imposed by a district may be rescinded within the four-year period 
during which a property tax levy imposed by a district is effective if: 

(1) thirty-three and one-third percent of the number of persons who voted in the election 
for the imposition of that property tax levy sign a petition to rescind the property tax levy; and 

(2) each person who signs the petition is a qualified elector of the district or an owner of 
real property within the tax increment development area. 

B. The petition shall be filed with the district board for verification of the signatures, as to both 
number and qualifications of the persons signing. If the district board verifies that the petition 
contains the requisite number of signatures by persons qualified to sign the petition pursuant to 
Subsection A of this section, the question of rescission of the property tax levy imposed by the dis- 
trict shall be placed on the ballot for: 

(1) aspecial election held in accordance with the special election TELead ures of the Elec- 
tion Code [Chapter 1 NMSA 1978] that is called and held within ninety days; provided that the 
date does not conflict with the provisions of Section 1-24-1 NMSA 1978; or 
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(2) the next occurring regular local election or general election if that election is to be held 
within less than one hundred twenty days. 

C. A petition for rescission of a property tax levy imposed by a pete) may be submitted only 

once each year during the four-year period pene which a property tax levy by a district is effective. 


History: Laws 2006, ch. 75, § 14; 2019, ch. 212, § 205, that the date ice bu conflict with the provisions of Sec- 

The 2019 amendment, effective April 3, 2019, pro- tion 1-24-1 NMSA 1978", and in Paragraph B(2), after 
vided that the date for a special election on the question of “occurring”, added “regular local election or", and after 
rescission of a property tax levy must not conflict with the "within less than", atin "ninety" and added’ "one hun- 
provisions of Section 1-24-1 NMSA 1978; in Subsection B, dred twenty". 


in Paragraph B(1), after "ninety days;", added "provided 


5-15-15. Tax increment finnieTag; gross receipts tax increment to 
secure bonds. 


A. A tax increment development plan, as originally approved or as later modified, may contain 
a provision that’ gross receipts tax increments collected within the tax increment development 
area after the effective date of approval of the tax increment development plan may be dedicated 
for the purpose of securing gross receipts tax increment bonds pursuant to the Tax Increment for 
Development Act. 

B. A municipality may dedicate a‘portion of a gross receipts tax'increment from any of the 
following taxes to pay the principal of, the interest on and any premium due in connection with 
the bonds of, loans or advances to, or any indebtedness incurred by, whether funded, refunded, as- 
sumed or otherwise, the authority for financing or refinancing, in whole or in part, a tax increment 
development project within the tax increment development’ area: 

(1) an increment of a municipal option gross receipts tax that is dedicated by the ordi- 
nance imposing the increment to the tax increment development project; and 

(2) an amount distributed to municipalities pursuant to Sections 7- 1- 6.4 and 7-1-6.46 
NMSA 1978. 

C. Acounty may dedicate a portion of a gross receipts tax increment from any of the following ° 
taxes to pay the principal of, the interest on and any premium due in connection with the bonds of, 
loans or advances to or any indebtedness incurred by, whether funded, refunded, assumed or oth- 
erwise, the district for financing or refinancing, in whole or in part, a tax increment development 
project within the tax increment development area: 

(1) an increment of a county option gross receipts tax that is dedicated by the ordinance 
imposing the increment to the tax increment development project;and © : 
(2) the amount distributed to counties pursuant to Section 7-1-6.47 N MSA 197 8. 

D. Subject to the provisions of Subsection G of this section, the state board of finance may dedi- 
cate a gross receipts tax increment attributable to the state gross receipts tax to pay the financing 
and refinancing costs, the principal of, the interest on. and any premium due in connection with 
gross receipts tax increment bonds issued to finance a tax increment development project within 
the tax increment development area; provided that: 

(1) beginning Hs 1, 2029 the incremerit from the vig Aa gross receipts tax i is no more than 
the average of: 

(a) the increment from municipal option gross Aedalite taxes seine by resolution 

by the municipality, if the district is located in a municipality; and 
(b) the increment from county option gross receipts taxes dedicated By resolution by 
the county; - Ok OO LSE 

(2) the state board of finance has adopted a resolution dedicating an increment attribut- 
able to the state gross receipts tax for the purpose of securing gross receipts tax increment bonds 
pursuant to Subsection G of this section; and 

(8) the dedication shall be conditioned on the gross receipts tax increment bonds being is- 
sued no later than four years after the state board of finance has adopted the resolution dedicating 
the increment. 
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_E. The gross receipts tax increment generated by the imposition of municipal or county option 
gross receipts taxes specified by statute for particular purposes may nonetheless be dedicated for 
the purposes of the Tax Increment for Development Act if intent to do so is set forth in the tax 
increment development plan approved by the governing body, if the purpose for which the incre- 
ment is intended to be used is consistent with the purposes set forth in the statute authorizing the 
municipal or county option gross receipts tax. 

F. An imposition of a gross receipts tax increment attributable to a gross receipts tax by a tax- 
ing entity may be dedicated for the purpose of securing gross receipts tax increment bonds with 
the agreement of the taxing entity, evidenced by a resolution adopted by a majority vote of that 
taxing entity. A taxing entity shall not agree to dedicate for the purposes of securing gross receipts 
tax increment bonds more than seventy-five percent of its gross receipts tax increment attribut- 
able to gross receipts taxes by the taxing entity. A resolution of the taxing entity to dedicate a 
gross receipts tax increment or to increase the dedication of a gross receipts tax increment shall 
become effective only on January 1 or July 1 of the calendar year. 

G... The state board of finance shall condition a dedication of a gross receipts tax increment 
attributable to the state gross receipts tax on the approval required pursuant to Section 5-15- 
21 NMSA 1978 and that the initial gross receipts tax increment bonds issuance secured by a 
portion of the gross receipts tax increment attributable to the state gross receipts tax shall be 
issued no later than four years after the state board of'finance has adopted the resolution mak- 
ing the dedication. Subject to the limitations provided in Subsection D of this section, the state 
board of finance shall not agree to dedicate more than seventy-five percent of the gross receipts 
tax increment attributable to the state gross receipts tax within the district. The resolution of 
the state board of finance shall become effective on January 1 or July 1 of the calendar year fol- 
lowing the notification period pursuant to Section 5-15-27 NMSA 1978 and shall find that: 

(1) the state board of finance has reviewed the request for the use of the state gross 
receipts tax; 

(2) ..based upon review by the state, board of finance of the applicable tax increment de- 
velopment plan, the dedication by the state board of finance of a portion of the gross receipts tax 
increment within the district for use in meeting the required goals of the tax increment plan is 
reasonable and in the best interest of the state; and 

(3) based upon the review by the state board of finance, the use of the state gross receipts 
tax is likely to stimulate the creation of jobs, economic opportunities and general revenue for the 
state through the addition of new businesses to the state and the expansion of existing businesses 
within the state; provided that, when reviewing the applicable’ tax increment development plan 
to create jobs and economic opportunities, the state board of finance shall prioritize in its consid- 
eration net, new full-time economic base jobs that would not. have occurred on a similar scale and 
time line but for the use of the state gross receipts tax increment. The benefit to be evaluated is the 
marginal benefit of the speed-up in time or the incremental change in job creation above expected 
normal growth and shall exclude retail jobs, call center jobs and service jobs where the customer 
is typically on site. 

H. The governing body of the jurisdiction in which a tax increment development district has 
been established shall timely notify the assessor of the county in which the district has been estab- 
lished, the taxation and revenue department and the local government division of the department 
of finance and administration when: 

(1) atax increment development plan has been approved that contains a provision for the 
allocation of a gross receipts tax increment; 

(2) any outstanding bonds of the district have been paid off; and 

(8) the purposes of the district have otherwise been achieved. 


History: Laws 2006, ch. 75, § 15; 2009, ch. 179, § 6; 2019, ch. 275, § 2, as the last act signed by the governor, 
2019, ch. 274, § 8; 2019, ch, 275, § 2. is set out above and incorporates both amendments. The 
2019 Multiple ‘Amendments. — Laws 2019, ch, 274, amendments enacted by Laws 2019, ch, 274, § 8 and Laws 
§8 and Laws 2019, ch. 275, § 2, both effective July 1, 2019, ch. 275, § 2 are described below. To view the ses- 
2019, enacted different amendments to this section that sion laws’ in their entirety, see ? the 2019 session laws ‘on 


can be reconciled. Pursuant to 12-1-8 NMSA 1978, Laws NMOneSource.com. 
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The nature of the difference between the amendments 
is that Laws 2019, ch. 274, § 8, removed restrictions on 
which municipal and county local option tax rates can 
be pledged for tax increment development projects, and 
Laws 2019, ch. 275, § 2, eliminated the municipal regional 
transit gross receipts tax as a gross receipts tax increment 
that may be used to secure gross receipts tax increment 
bonds, authorized the state board of finance to dedicate 
a gross receipts tax increment attributable to the state 
gross receipts tax to pay the financing and refinancing 
costs, the principal of, interest on and any premiums due 
in connection with gross receipts tax increments bonds is- 
sued to finance a project within the district. 

Laws 2019, ch, 275, § 2, effective July 1, 2019, elimi- 
nated the municipal regional transit gross receipts tax 
as a gross receipts tax increment that ‘may be used to 
secure gross receipts tax increment bonds, authorized 
the state board of finance to dedicate a gross receipts tax 
increment attributable to the state gross receipts tax to 
pay the financing and refinancing costs, the principal of, 
interest on and any premiums due in connection with 
gross receipts tax increments bonds issued to finance a 
project within the district, in the section heading, added 
"to secure bonds"; in Subsection A, after the subsection 
designation, deleted "Notwithstanding any law to the 
contrary, but in accordance with the provisions of the Tax 
Increment for Development Act"; in Subsection B, in the 
introductory paragraph, after the subsection designation, 
deleted "As to a district formed by a municipality, a por- 
tion of any of the following gross receipts tax increments 
may be paid by the state directly into a special fund of 
the district" and added "A municipality may ‘dedicate 
a portion of a gross receipts tax increment from any of 
the following taxes", deleted former Paragraph B(5) and 
redesignated former Paragraph B(6) as Paragraph B(5), 
and deleted former Paragraph B(7); in Subsection C, in 
the introductory. paragraph, after the subsection desig- 
nation, deleted "As to a district formed by a county, all 
or a portion of any of the following gross receipts tax in- 
crements may be paid by the state directly into a special 
fund of the district" and added "A county may. dedicate 
a portion of a gross receipts tax increment, from any of 
the following taxes", and deleted former Paragraph C(7); 
added new Subsection D and redesignated former Sub- 
sections D through G as Subsections E through H, respec- 
tively; in Subsection G,-in the introductory paragraph, 
after the subsection designation, deleted "An imposition 
of a gross receipts tax increment attributable to the im- 
position of the state gross receipts tax within a district 
less the distributions made pursuant to Section 7-1-6.4 
NMSA 1978 may be dedicated for the purpose of securing 
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gross receipts tax increment bonds with the agreement 
of the state, board of finance, evidenced by a resolution 
adopted by a majority vote of the state board of finance." 
and added "The state board of finance shall condition a 
dedication of a gross receipts tax increment attributable 
to the state gross receipts tax on the approval required 
pursuant to Sections 5-15-21 NMSA 1978 and that the 


‘initial gross receipts tax increment bonds issuance se- 


cured by a portion of the gross receipts tax increment at- 
tributable to the state gross receipts tax shall be issued 
no later than four years after the state board of finance 
has adopted the resolution making the dedication. Sub- 
ject to the limitations provided in Subsection D of this 
section",.and after "calendar year", added "following the 
notification period pursuant to Section 5-15-27 NMSA 
‘1978"; in Paragraph G(8), after the paragraph designa- 
tion, added "based upon the review by the state board of 
finance", and after "businesses within the state;", added 
the remainder of the subsection. 

Laws 2019, ch. 274, § 8, effective July 1, 2019, removed 
restrictions on which municipal and county local option 
tax rates can be pledged for tax increment development 
projects; in Subsection B, in Paragraph B(1), after the 
"municipal option gross receipts tax", deleted "authorized 
pursuant to the Municipal Local Option Gross Receipts 
Taxes Act" and added "that is dedicated by the ordinance 
imposing the increment to the tax increment develop- 
ment project", deleted former Paragraphs B(2) through 
B(5). and redesignated former Paragraphs B(6) and B(7) 
as Paragraphs B(2) and B(3), respectively; and in Subsec- 
tion C, in Paragraph C(1), after the "county option gross 
receipts tax", deleted "authorized pursuant to the County 
Local Option Gross Receipts Taxes Act" and added "that 
is dedicated by the ordinance imposing the increment to 
the tax increment development project", deleted former 


‘Paragraphs C(2) through C(5) and redesignated former 


Paragraphs C(6) and C(7) as Paragraphs C(2) and C(8), 
respectively. 

Applicability. - — Laws 2019, ch, 275, § 10 provided 
that the provisions of this act shall not apply to dedica- 


' tions of gross receipts tax increments by. the state board 


of finance made prior to the effective date of this act. 
Laws 2019, ch. 275, § 11 made Laws 2019, ch. nt effec- 
tive July 1, 2019. it 

The 2009 amendment, effective June 19, 2009, in 
Subsection C(6), deleted "state gross receipts tax" and 
added the remainder of the sentence; added Subsection 
C(7); and in Subsection F, after "with a district", added 
"less the distributions made pursuant to Section 7-1-6.4 
NMSA 1978". 


5-15-15.1. Filing fee for evaluating use of state sotias receipts tax. 


increment, 


Prior to approval of a dedication of a gross receipts tax increment attributable to the state gross 
receipts tax by the state board of finance. pursuant to Section 5-15-15 NMSA 1978, a tax increment 
development district shall submit a filing fee to the state board of finance to pay the reasonable 
costs, as determined by the department of finance and administration, of evaluating the tax incre- 
ment development plan and the district's requested use of a state gross receipts tax increment. 


History: 1978 Comp., § 5-15-15.1, enacted by Laws 
2019, ch. 275, § 3. 

Effective dates, —- Laws 2019, ch. 275, §11 made 
Laws 2019, ch, 275, § 3 effective July 1, 2019. 

Applicability. — Laws 2019, ch, 275, § 10 provided 
the provisions of this act shall not apply to dedications of 
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5-15-16. Bonding authority; gross receipts tax increment. 


A. A district may issue gross receipts tax increment revenue bonds, the pledged revenue for, 
which is a gross receipts tax increment dedicated in accordance with the provisions of the Tax 
Increment for Development Act, for any one or more of the purposes authorized by that act. 

B. A district may pledge irrevocably the revenue from a gross receipts. tax increment received 
by the district to the payment of the interest on and principal of the gross receipts tax increment 
bonds for any of the purposes authorized in the Tax Increment for Development Act. A law that 
imposes. or authorizes the imposition of a municipal or county gross receipts tax or that affects 
the municipal or county gross receipts tax shall not be repealed, amended or otherwise directly or 
indirectly modified in any manner to adversely impair any outstanding gross receipts tax incre- 
ment bonds that may be secured by a pledge of any municipal or county option gross receipts tax 
increment, unless those outstanding bonds have been discharged in full or Braiaien has been fully 
made for those bonds. 

C. Revenues in excess of the annual pica! and interest. due on gross Se deta tax increment 
bonds secured by a pledge of gross receipts tax increment revenue may be accumulated in a debt 
service reserve account. The district may appoint a commercial bank trust department ;to act.as 
paying agent or trustee of the gross receipts tax increment revenue and to administer the payment 
of principal of and interest on the bonds. 

D. Except as otherwise provided in the Tax Increment for Pavelopnient Act; gross, receipts tax 
increment bonds: 

(1),. may have interest, principal value or any part thereof meee at intervals ¢ or at matu- 
rity as. may. be determined by the governing body; 

) (2). may be subject to a prior redemption at the district's option at a time, and upon terms 
and conditions, with or without the payment of a premium, as determined by the district board; 

(3) may mature at.any time not exceeding twenty-five years after the date of issuance; | 

(4) may be serial in form and maturity, may consist of one bond payable at.one time or in 
installments or may be in another form determined by the district board; 

(5) shall be sold for cash at, above or below par and at a price that results in a net effec- 
tive interest rate that does not exceed the maximum permitted. by the Public Securities Act [6- 
14-1, through, 6-14-3 NMSA 1978].and the Public Securities Short-Term Interest Rate Act [6-18-1 
through 6-18-16 NMSA 1978]; and 

-.,(6) may be sold at public or negotiated sale. 
EK. Ataregular or special meeting, the district board may adopt a saelatitt that: 

(1) . declares the necessity for issuing gross receipts tax increment bonds; 

(2) authorizes the issuance of gross receipts tax increment bonds by an affirmative vote of 
a majority of all the members of the district board; and 

(3) . designates the sources of gross.receipts increments thereof to be pledged ta the repay- 
ment of the gross receipts tax increment bonds. 


History: Laws 2006, ch. 75, § 16; 2019, ch. 275, .§ 4. 

The 2019 amendment, effective July 1, 2019, added 
clarifying language; in Subsection A, after "gross receipts 
tax increment", added "dedicated in accordance with the 
provisions of the Tax Increment, for Development Act", 
and after "authorized by", deleted "the Tax Increment, for 
Development"; in Subsection B, after "irrevocably", de- 
leted ‘any or all of' and added "the revenue from", and 


after ' ‘municipal or county", added "option"; and,in Sub- 


section D, in Paragraph D(5), after "Public Securities Act 
and the", ‘added "Public Securities", 

Applicability, — Laws: 2019, ch. 275, § 10 provided 
the provisions of this: act shall not apply to dedications of 


_ gross receipts tax increments by the state board of finance 


made is to July 1, 2019. 


5-15-17. Property tax increment bonds. 


A. Notwithstanding any law to the contrary, but in accordance with the Tax Increment for De- 
velopment Act, a tax increment development plan, as originally approved or as later modified, may 
contain a provision that a portion of property taxes levied after the effective date of the approval 
of the tax increment development plan upon taxable property within a tax increment development 
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area each year, by or for the benefit of any public body, may be dedicated for securing property tax 
increment bonds pursuant to the Tax Increment for eae ug hes Act, according to the following 
procedures: 

(1) the base property taxes shall be paid into the funds of each public body as are all worse” 
taxes collected by or for the public body; 

(2) the portion of the property taxes in excess of the base property tax amount shall be 
allocated to, and, when collected, paid into a special fund of the district to pay the principal of, 
the interest on and any premiums due in connection with the’ bonds of, loans or advances to, or 
indebtedness incurred by, whether funded, refunded, assumed or otherwise, the authority for fi- 
nancing or refinancing, in whole or in part, a tax increment development project within the tax 
increment development area. Unless and until the total assessed value of the taxable property in a 
tax increment development area exceeds the base assessed value of the taxable property in the tax 
increment development area, all of the taxes levied upon the taxable property in the tax increment 
development area shall be paid into the funds of the respective public bodies; and 

(3) when the bonds, loans, advances and indebtedness, if any, including interest thereon 
and any premiums due in connection with the bonds, loans, advances and indebtedness have been 
paid, all taxes upon taxable property in a tax increment development area shall be paid into the 
funds of the respective public bodies, 

B. The portion of property taxes in excess of the amount of base property taxes may be irrevo- 
cably pledged by the district for the payment of the principal of, the interest on and any premiums 
due in connection with the bonds, loans, advances and indebtedness. 

C. Upon general reassessment of taxable property valuations in a county, including all or part 
of a tax increment development area in which a property tax increment has been pledged for 
property tax increment bonds, the portions of valuations for assessment shall be proportionately 
adjusted in accordance with that reassessment or change. 

D, Ataxincrement development plan, as originally approved or as later modified, may contain 
a provision that the taxes levied upon taxable property within the tax increment development 
area may continue to be allocated after the effective date of the adoption of the property tax incre- 
ment provision if the existing bonds are in default or about to go into default; except that those 
taxes shall not be allocated after all bonds of the district issued pursuant to the plan, including 
loans, advances and indebtedness, if any, and interest thereon, and any premiums due in connec- 
tion with the loans, advances and indebtedness have been paid. 

E. The property tax increment generated by the imposition of property taxes may nonetheless 
be dedicated for the purposes of the Tax Increment for Development Act if intent to do so is set 
forth in the tax increment: development plan approved by the governing ed and if the property 
tax was not approved in an election. 

F. The municipality in which a tax increment development district has been established shall 
timely notify the assessor of the county in which the district has been established when: 

(1) atax increment development plan has been approved; J 

(2) any outstanding obligation incurred by the district has been paid off; and 

(3) the purposes of the district have otherwise been achieved. 

G. As used in this section, "taxes" includes all levies authorized to be made on an ad valorem 
basis upon real and personal property. | 

H. The increment attributable to a levy by a taxing entity shall'not be dedicated for the pur- 
pose of securing property tax increment bonds without the agreement of the taxing entity. The 
agreement shall be evidenced by a resolution adopted by a majority. vote of that taxing entity, A 
taxing entity shall not agree to dedicate for the purpose of securing property tax increment bonds 
more than seventy-five percent of the property tax increment attributable to a property tax levy 
by that taxing entity. 


History: Laws 2006, ch. 75, § 17. } Emergency clause. — Laws 2006, ch. 75, § 36 con- 
tained an emergency clause and was approved March 6, 
2006. 
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5-15-18. Bonding authority; property tax increment. 


A. Subject to the limitations and in accordance with Article 9 of the constitution of New Mexico 
and Sections 6-15-1 and 6-15-2 NMSA 1978, a district board may issue and.dispose of property 
tax increment bonds for the purpose of securing funds for undertaking tax increment development 
projects within the purposes of the Tax Increment for Development Act. 

B. Before property tax increment bonds are issued, the district board shall submit'the question 
of authorizing the issuance of property tax increment bonds to the owners for a determination and 
to a vote of the qualified electors within the tax increment development area. 

C. The district board shall give notice of a property tax increment bond election as required 
by the Local Election Act [Chapter 1, Article 22 NMSA 1978] and the Tax Increment for Develop- 
ment Act. 

D. The ballot question shall state the purpose for which the property tax increment bonds are 
to be issued and the amount of the issue. If property tax increment bonds are to be issued for more 
than one purpose, a separate ballot. question shall be submitted/to the voters for each purpose to 
be voted upon. The ballot question shall contain words indicating the purpose of the bond issued 
and a place for a vote in favor of or in opposition to each property tax increment bond issue. 

EK. Except as otherwise provided in the Tax Increment for Development Act, property tax 
increment bonds: . 

(1) may have interest, principal value or any part thereof payable at intervals or at matu- 
rity, as determined by the governing body; 

(2) -may be subject to a prior redemption at the district's option at a time or upon terms 
and conditions. with or without payment of premium or premiums, as determined by the district 
board; . 

(3) may mature at any time not exceeding twenty-five years after the date of issuance; 

(4) may be serial in form and maturity or may consist of one bond payable at one time or 
in installments or may be in another form, as determined by the district board; 

(5) .shall be sold for cash at, above or below par and at a price that results in a net effec- 
tive interest rate that does not exceed the maximum, permitted by the Public Securities Act [6- 
14-1 through 6-14-3 NMSA 1978] and the Public Securities Short-Term Interest Rate Act [6-18-1 
through 6-18-16 NMSA 1978]; and 

(6) may be sold at public or negotiated sale. , 

F. Except as otherwise provided by law, the district board shall eferasine the denominations, 
places of payment, terms and conditions and the form of property tax increment bonds. 
G. The secretary and treasurer of the district board shall sign property tax increment bonds. 

H. The property tax increment bonds may be executed in the manner provided by the Uniform 
Facsimile Signature of Public Officials Act [6-9-1 through 6-9-6 NMSA 1978]. 


History: Laws 2006, ch. 75, § 18; 2019, ch. 212, § 206. 

The 2019 amendment, effective April 3, 2019, required 
the question of authorizing the issuance of property incre- 
ment bonds be submitted to the owners for a determina- 
tion before property tax increment bonds are issued; in 
Subsection B, after "shall submit", added "the question of 
authorizing the issuance of property tax increment bonds 
to the owners for a determination and", and after "devel- 
opment area", deleted "and the nonresident electors own- 
ing property within the tax increment development area 


5-15-19. Refunding bonds. 


the question of issuing the property tax increment. bonds"; 
in Subsection C, after "notice of", deleted "the time and 
place of holding the election and the purpose for which 
the property tax increment bonds are to be issued. Notice 
of", and after "required by", added "the Local Election Act 


~ and"; in Subsection D, after "bond issue.", deleted "The 
‘ballots shall be deposited in a separate ballot box, unless 


voting machines are used."; and in Subsection E, in Para- 
graph K(5), after "Public Securities Act and the’, added 


"Public Securities". 


A. A district board that has issued bonds in accordance with the Tax Increment for Develop- 
ment Act may issue refunding bonds for the purpose of refinancing, paying and discharging all or 


any part of outstanding bonds for the: 


(1) acceleration, deceleration or other modification of the payment of ie outstanding 
bonds, including, without limitation, any capitalization of any interest thereon in arrears or about 
to become due for any period not exceeding two years from the date of the refunding bonds; 
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(2) purpose of reducing interest costs or effecting other economies; or 
(3) purpose of modifying or eliminating restrictive contractual limitations: 
(a) pertaining to the issuance of additional bonds; or . 
-(b) concerning the outstanding bonds or facilities relating to the outstanding bonds. 

B. A district board may pledge irrevocably for the payment of interest, principal and premium, 
if any, on refunding bonds the appropriate pledged revenues, which i's be’ iris to an wioripiae 
issue of bonds. 

C. ‘Refunding bonds may be issued separately or in comibiniationlik one series or more. 

D. Refunding bonds shall be authorized by resolution. Bonds that are refunded shall be paid at 
maturity or on any permitted prior redemption date in the amounts, at the time and places and, 
if called prior to maturity, in accordance with any applicable notice provisions; all as provided in 
the proceedings authorizing the issuance of the refunded bonds or otherwise appertaining thereto, 
except for any such bond that is whe as surrendered for exchange or Sabie by the botser 
or owner. 

BE. ‘The principal amount of the rfitiding onda may exceed the principal amount of the re- 
funded bonds and may also be less than or the same as the principal amount of the bonds being 
refunded if provision is duly and sufficiently made for the payment of the refunded bonds. ~ 

F. The proceeds of refunding bonds, including accrued interest and premiums appertaining to 
the sale of refunding bonds, shall be immediately applied to the retirement of the bonds being 
refunded or placed in escrow in a commercial bank or trust company that possesses and exercises 
trust powers and that is a member of the federal deposit insurance corporation. The proceeds shall 
be applied to the principal of, interest on and any prior redemption premium due in connection with 
the bonds being refunded; provided that the refunding bond proceeds, including accrued interest 
and premiums appertaining to a sale of refunding bonds, may be applied to the establishment and 
maintenance of a reserve fund and to the payment of expenses incidental to the refunding and the 
issuance of the refunding bonds, the interest on those bonds and the principal of those bonds, or 
both interest and principal as the district board determines. This section does not require the es- 
tablishment of an escrow if the refunded bonds and the amounts necessary to retire the refunded 
bonds within that time are deposited with the paying agent for the refunded bonds. Any such es- 
crow shall not necessarily be limited to proceeds of refunding bonds but may include other money 
available for its purpose. Proceeds in escrow pending such use may be invested or reinvested in 
bills, certificates of indebtedness, notes or bonds that are direct obligations of, or the principal and 
interest of which obligations are unconditionally guaranteed by, the United States or in certificates 
of deposit of banks that are members of the federal deposit insurance corporation; provided that 
the par value of the certificates of deposit is collateralized by a pledge of obligations or by a pledge 
of payment that is unconditionally guaranteed by the United States; and further provided that the 
par value of those obligations is at least seventy-five percent of the par value of the certificates of 
deposit. Such proceeds and investments in escrow, together with any interest or other income to 
be derived from any such investment, shall be in an amount at all times sufficient as to principal, 
interest, any prior redemption premium due and any charges of the escrow agent payable there- 
from to pay the bonds being refunded as they become due at their respective maturities or at any 
designated prior redemption date or dates in connection with which the municipality shall exercise 
a prior redemption option. A purchaser of a refunding bond issued is not responsible for the applica- 
tion-of the proceeds by the district or any of its officers, agents or employees. 

G. Refunding bonds may bear additional terms and provisions as determined by the district 
subject to the limitations in this section relating to Sig bond issues. Refunding bonds are not 
subject to the provisions of any other statute. 

H. District refunding bonds: . 

(1) may have interest, principal value or any part thereof abate at intervals or at rare 
rity, as determined by the district board; 

(2) may be subject to prior redemption at the district's option at a time or times and upon 
terms and conditions with or without payment of premium or premiums, as determined by the 
district board; 

(3) may be serial in form and maturity or may consist of a single bond payable in one or 
more installments or may be in another form, as determined by the district board; and 
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(4). shall be exchanged for the bonds and any matured unpaid interest being refunded at 
not less than par or sold at public or negotiated sale at, above or below par and at’a price that 
results in a net effective interest rate that does not exceed the maximum permitted by the Public 
Securities Act [6-14-1 through 6-14-3 NMSA 1978]. 

I. Ata regular or special meeting, a district board may adopt a resolution by majority vote to 
authorize the issuance of the refunding bonds. 


History: Laws 2006, ch. 75,819.” Emergency clause. — Laws 2006, ch. 75, § 36 con- 


tained an emergency clause and was approved March 6, 
2006. 


5- 15- 20. General bonding authority of a tax increment fevclopment 
district; other limitations. — 


A. Adistrict board shall not issue bonds against gross receipts tax increments attributable to: 
(1) the state gross receipts tax without: 

(a) the state board of finance adopting a resolution dedicating a gross receipts tax 
increment attributable to the state gross receipts tax for the purpose of securing the gross'receipts 
tax increment bonds pursuant to Subsection G of Section 5-15-15 NMSA 1978; and 

(b) the approval required by Section 5-15-21 NMSA 1978; and 

(2) a gross receipts tax imposed by a taxing entity without the agreement of the taxing 
entity as evidenced by a resolution adopted-pursuant to Subsection B or C of Section 5-15-15 
NMSA 1978. 

B. Except as otherwise provided in this section, a district board shall not issue bonds against 
either gross receipts tax increments or property tax increments without the express written au- 
thorization of the department of finance and administration, as evidenced by a letter signed by the 
secretary of finance and administration. A district formed and approved by a class A county or by 
a municipality within a class A county if the municipality has a population of more than sixty-five 
thousand persons, according to the most recent federal decennial census, is not required to obtain 
express written authorization of the department of finance and administration for the issuance of 
gross receipts tax increment bonds or property tax increment bonds, 

C. Prior to the issuance of indebtedness evidenced by the gross receipts tax increment bonds or 
property tax increment bonds issued by a district pursuant to the Tax Increment for Development 
Act, the property owners within the district shall contribute a minimum of twenty percent of the 
initial public infrastructure costs, which may be reimbursed with proceeds of gross receipts tax in- 
crement or property tax increment bonds; unless the project to be financed with gross receipts tax 
increment bonds or property tax increment bonds is a metropolitan redevelopment project pursu- 
ant to the Metropolitan Redevelopment Code [Chapter 3, Article 60A NMSA 1978]. 

‘D. The amount of indebtedness evidenced by the gross receipts tax increment bonds or prop- 
erty tax increment bonds issued pursuant to the Tax Increment for Development Act shall not 
exceed the estimated cost of the public improvements plus all costs connected with the public in- 
frastructure purposes and the issuance and sale of bonds, including, without limitation, formation 
costs, credit enhancement and liquidity support fees and costs. 

E. The indebtedness evidenced by the gross receipts tax increment bonds or property tax incre- 
ment bonds shall not affect the general obligation bonding capacity of the municipality or county 
in which the tax increment development district is located. 

F. The indebtedness evidenced by the gross receipts tax increment bonds or property tax 
increment bonds shall be payable only from the special funds into which are deposited the 
gross receipts tax increments and property tax increments as set forth in the Tax Increment for 
Development Act. 

G.. Bonds issued by a tax increment development district shall not be a general obligation 
of the state, the county or the municipality in which the tax increment development district is 
located and shall not pledge the full faith and credit of the state, the county or the municipality 
in which the tax increment development district is located. 
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History: Laws 2006, ch. 75, § 20; 2019, ch. 275, § 5. agreement as evidenced by a resolution; in Subsection A, 

Cross references. — For the classification of counties after the subsection designation, added "A district board 
for salary purposes, see 4-44-1 NMSA 1978, shall not issue bonds against gross receipts tax increment 

The 2019 amendment, effective July 1, 2019, provided © attributable to:", and added new Paragraphs A(1) and 
that a district board shall not issue bonds against gross A(2); added new subsection designation "B." and redesig- 
receipts tax increments attributable to the state gross re- nated former Subsections B through F as Subsections C 
ceipts tax without the board of finance dedication of a por- through G, respectively. 
tion of the state gross receipts tax increment for the pur- Applicability. — Laws 2019, ch. 275, § 10 provided 
pose of securing the gross receipts tax increment bonds the provisions of this act shall not apply to dedications of 
and legislative approval of the bonds or to gross receipts gross receipts tax increments by the state board of finance 
tax imposed by a taxing entity without the taxing entity's made prior to July 1, 2019. 


5-15-20.1. Debt service reserve account. 


After the retirement of all bonds issued pursuant to the tax increment development plan, any 
balance in a debt service reserve account established for the payment of those bonds shall be paid 
to the governments that have dedicated a tax increment to the district in proportion to the amount 
of tax increment attributable to their dedication. 


History: Laws 2009, ch. 179, § 8. | IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch, 179 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-15-21. Approval required for issuance of bonds against state gross 
receipts tax increments. 


A. In addition to all other requirements of the Tax Increment for Development Act, prior.to 
a district board issuing bonds that are issued in whole or in part against a gross receipts. tax 
increment attributable to the state gross receipts tax within a district and before a distribution 
attributable to the state gross receipts tax is made pursuant to Section 7-1-6.54 NMSA 1978, the 
New Mexico finance authority shall review the proposed issuance of the bonds and determine 
that the proceeds of the bonds will be used for a tax increment development project in accor- 
dance with the district's.tax increment development plan and present the proposed issuance of 
the bonds to the legislature for approval. ° 

B. The issuance of the bonds and the maximum amount of bonds to be issued shall be specifi- 
cally authorized by law. | 


History: Laws 2006, ch. 75, § 21; 2009, ch. 179, § 7; receipts tax is made pursuant to Section 7-1-6.54 NMSA 
2019, ch. 275, § 6. 1978". 

The 2019 amendnient, effective July 1, 2019, clari- Applicability. — Laws 2019, ch. 275, § 10 provided 
fied that legislative approval is required not only prior the provisions of this act shall not apply to dedications of 
to the issuance of gross receipts tax increment bonds, gross receipts tax increments by the state board of finance 
but also before a distribution is made pursuant to Sec- made prior to July 1, 2019. 
tion 7-1-6.54 NMSA 1978; deleted former subsection The 2009 amendment, effective June 19, 2009, after 
designation "A." and added new subsection designation "district board issuing bonds", added "that are issued in 
"A."; in Subsection A, after "within a district", added. whole or in part"; and in Subsection B, after "issuance of 
"and before a distribution attributable to the state gross the bonds", added "and the maximum amount of bonds to 

be issued". 


5-15-22. Exemption from taxation. 


The bonds authorized by the Tax Increment for Development Act and the income from the bonds 
or any other instrument executed as security for the bonds shall be exempt from all taxation by 
the state or any political subdivision of the state. " 


History: Laws 2006, ch. 75, § 22. Emergency clause. — Laws 2006, ch. 75, § 36 con- 
tained an emergency clause and was approved March 6, 
2006. 
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5-15-23. Protection from impairment. 


If the provisions set forth in the Tax Increment ne Development Act impair the ability of a 
municipality, county or other public body to meet its principal or interest payment-obligations for 
revenue bonds or general obligation bonds outstanding prior to the effective date of the Tax Incre- 
ment for Development Act that are secured by the pledge of all or part of the municipality, county 
or. other public body's revenue gross receipts tax or property tax, then the amount otherwise pay- 
able to the district pursuant to the Tax Increment for Development Act shall be paid instead to the 
municipality, county or public body in an amount sufficient to meet any required payment. 


History: Laws 2006, ch, 75, § 28. : Emergency. clause. — Laws 2006, ch. 75, § 36 con- 


tained an emergency dase and was approved March 6, 
2006. 


5-15-24. Tax increment accounting signa i 


A district board shall separately account for all revenues and indebtedness based on gross re- 
ceipts tax increments and property tax increments. The district board shall individually account 
for all gross receipts tax increments. 


History: Laws 2006, ch. 75, § 24, Emergency clause. — Laws 2006, ch. 75, § 86 con- 
tained an emergency clause and was approved March 6, 
2006. 


5-15-25. Modification of tax increment development area boundaries or 
tax increment development plan. 


A. Following formation of a district, an area may be eliminated from the tax increment devel- 
opment area only following a hearing conducted upon notice given to the owners of land in the 
tax increment development area in the manner prescribed for the formation hearing, adoption 
of a resolution of intention to do so by the district board, a determination by the owners of real 
property within the district to eliminate the area and voter approval by the qualified electors as 
provided in the Local Election Act [Chapter 1, Article 22 NMSA 1978] and the Tax Increment for 
Development Act. Real property within the tax increment development area that is subject to the 
lien of property taxes, special levies or other charges imposed pursuant to the Tax Increment for 
Development Act shall not be eliminated from the district while there are bonds outstanding that 
are payable by those taxes, special levies or charges, 

B. Following formation of a district, an area may be added to the district upon a determination 
by the owners of real property in the proposed additional area and the approval of the qualified 
electors residing therein, as well as a determination by the owners of real property in the district 
and approval of the qualified electors, as provided in the Local Election Act,and the Tax Increment 
for Development Act. 

C. The district board, following a hearing conducted upon notice given to the owners of real 
property-located in the district in the manner prescribed for the formation hearing, may, subject to 
the approval of the governing body that approved the district's tax increment development plan, 
amend the tax increment development plan in any manner that it determines. will not substan- 
tially reduce the benefits to be received by any land in the district from the public infrastructure 
on completion of the work to be performed under the general plan. A determination by the owners 
and an election shall not be required solely for the purposes of this subsection, 


History: Laws 2006, ch. 75, § 253 2019, ch. 212, § 207. board,", added "a determination by the owners of real 


The 2019 amendment, effective April 3, 2019, pro- property within the district to eliminate the area", and 
vided that the modification of a tax increment develop- after "as provided in", added "the Local Election Act and"; 
ment area be made by a determination by the owners of in Subsection B, after "as well as", added "a determination 
real property within the district as provided in the Lo- by", and after "qualified electors,", deleted "in the same 
cal Election Act; in Subsection A, after "by the district manner as required for the formation of a district" and 
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added "as provided in the Local Election Act and the Tax after "general plan.", deleted "An" and added "A determi- 
Increment for Development Act"; and in Subsection C, nation by the owners and an". 


5-15-25.1. Base year revision; resolution; comment period; submission 
of materials. 


A. A district may revise the base year that the district uses to determine its gross receipts yi 
increment. To initiate the process of revising its base year, a district board shall: 

(1) adopt a resolution declaring that intent; and : 

(2) forward copies of the adopted resolution to the secretary of taxation and revenue, the 
secretary of finance and administration, the developer and the local governments that have dedi- 
cated a tax increment to the district. 

B. The taxation and revenue department, the department of finance and administration, the 
developer and the local governments that have dedicated a tax increment to the district may sub- 
mit written comments to the district with copies sent to the state board of finance for fifteen days 
after receiving a copy of a district board's resolution indicating the board's intent to revise the base 
year used to determine the district's gross receipts tax increment. 

C. No more than forty-five days after adopting the resolution declaring the intent to revise the 
base year that the district uses to determine its gross receipts tax increment, the district board 
shall submit to the state board of finance and send copies to the developer and any local govern- 
ment that has dedicated a tax increment to the district: 

(1) a copy of the resolution; 

(2) all comments on the matter that the district received from the taxation and revenue 
department, the department of finance and administration, the developer and the local ‘govern- 
ments that have dedicated a tax increment to the district; and 

(3) any other related documentation. 

D. As used in this section; "developer" means the owner or developer who has entered into an 
agreement pursuant to Subsection A of Section 5-15-4 NMSA 1978 with the governing body that 
formed the district or the owner's or developer's successors or assigns. 


History: Laws 2014, ch, 11,§ 1. Emergency clauses. — Laws 2014, ch. 11, § 4, con- 


tained an emergency clause and was approved March 5, 
2014. 


5-15-25.2. Base year revision; approval. 


A. The state board of finance may approve the revision of the base year used to determine a 
district's gross receipts tax increment: 
(1) once during the lifetime of the district; 
(2) ifthe revised year is a calendar year that is completed; 
(3) ifno gross receipts tax increment bonds attributable to the district have been issued; 
(4) if there is no unresolved objection to the revision by the developer or by a local govern- 
ment that has dedicated a tax increment to the district; and 
(5) upon a finding that the revision is reasonable and in the best interest of the state. 

B. Ifthe state board of finance approves the revision of the base year used to determine a 
district's gross receipts tax increment, the state board of finance shall notify the district, the sec- 
retary of taxation and revenue, the developer and the local governments that have dedicated a 
tax increment to the district. 

C. As used in this section, "developer" means the owner or developer who has entered into an 
agreement pursuant to Subsection A of Section 5-15-4 NMSA 1978 with the governing body that 
formed the district or the owner's or developer's successors or assigns. 


History: Laws 2014, ch. 11, § 2. Emergency clauses. — Laws 2014, ch. 11, § 4, con- 
tained an emergency clause and was approved March 5, 
2014. 
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5-15-25.3. Base year revision; effect. 


A. Upon notice of the approval of a revision of the base year used to determine a district's gross 
receipts tax increment, the district shall: 

(1) return to the taxation and revenue department any gross receipts tax increment cred- 
ited to the period between the time that the revenue collection began and the end of the revised 
base year and distributed to the district; 

(2). update the district tax increment development plan to reflect the revision; and 

(3) file with the clerk of the governing body that formed the district the revised tax incre- 
ment development plan. 

B. Upon receipt of the revenue identified in Paragraph (1) of Subsection A of this section, the 
taxation and revenue department shall remit to the taxing entities that have dedicated a gross 
receipts tax increment to the district an amount of that revenue in proportion to the amount of 
gross receipts tax increment attributable to their dedication. 


History: Laws 2014, ch. 11, § 3. Emergency clauses. — Laws 2014, ch. 11, § 4, con- 


tained an emergency clause and was approved March 5, 
2014. 


5-15-26. Termination of tax increment development district. 


A. A district shall be terminated by a resolution of the district board that all of the following 

conditions exist: } ; 

(1) all improvements owned by the district have been, or provision has been made for all 
improvements to be, conveyed to the municipality or county in which the district is located; 

(2) either the district does not have any outstanding bond obligations or the municipality 
or county has assumed all of the outstanding bond obligations of the district; and 

(3) all obligations of the district pursuant to.any agreement with the municipality or 
county have been satisfied. 

B. Property in the district that is subject to the lien of district taxes shall remain subject to 
the lien for the payment of bonds, notwithstanding termination of the district. The district shall 
not be terminated if any bonds of the district remain outstanding unless an amount of money suf- 
ficient, together with investment income thereon, to make all payments due on the bonds either at 
maturity or prior redemption has been deposited with a trustee or escrow agent and pledged to the 
payment and redemption of the bonds. The district may continue to operate after termination only 
as needed to collect money and make payments on any outstanding bonds. 


History: Laws 2006, ch. 75, § 26. Emergency clause. — Laws 2006, ch. 75, § 36 con- 
tained an emergency clause and was approved March 6, 
2006. 


5-15-27. Dedication of gross receipts tax increment; notice to taxation 
and revenue department. 


A. Ifthe state board of finance or a taxing entity approves a dedication or increase in the dedi- 
cation of a gross receipts tax increment to a district, the state board of finance or the taxing entity 
shall notify the taxation and revenue department of that approval at least one hundred twenty 
days before the effective date of the dedication or increase in the dedication; provided that the 
effective date of the dedication by the state board of finance is on or after the date the bonds are 
approved by the legislature pursuant to Section 5-15-21 NMSA 1978. _ 

B. In regard to a dedication of a gross receipts tax increment attributable to the state gross re- 
ceipts tax, if the approval required pursuant to Section 5-15-21 NMSA 1978 has not occurred when 
the notice pursuant to Subsection A of this section is made, the state board of finance shall include 
in the notice that legislative approval is needed prior to a distribution pursuant to Section 7-1-6.54 
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NMSA 1978 attributable to the state gross receipts tax can be made. Upon approval pursuant to 


Section 5-15-21 NMSA 1978, the state board of finance shall notify the department of the approval. 


History: Laws 2006, ch. 75, § 27; 2019, ch. 275, § 7. 

The 2019 amendment, effective July 1, 2019, clarified 
that the effective date of a dedication of gross receipts tax 
made by the state board of finance or taxing entity can- 
not be before the date of legislative approval pursuant to 
Section 5-15-21 NMSA 1978, and required the state board 
of finance or a taxing entity to indicate in its notice that 
before any distribution attributable to the state gross re- 
ceipts tax increment is made to a tax increment develop- 
ment district, legislative approval of the gross receipts tax 


5-15-28. Bond term expiration. 


increment bonds is required; added new subsection desig- 
nation "A."; in Subsection A, after "increase in the dedica- 
tion;", added "provided that the effective date of,the dedi- 
cation by the state board of finance is on or after the date 
the bonds are approved by the legislature pursuant to Sec- 
tion 5-15-21 NMSA 1978"; and addedinew Subsection B. 

Applicability. — Laws 2019, ch. 275,§ 10 provided 
the provisions of this act shall not apply to dedications of 
gross receipts tax increments by the BUate sihinke of finance 
made prior to July 1, 2019. : 


The terms of bonds issued pursuant to the Tax Increment for Development Act for a district, in- 
cluding refunding bonds, shall expire not more than twenty-five years after the date that the first 


bonds are issued for that district. 


History: Laws 2006, ch. 75, § 28. 


5-15-29. Report required. 


Emergency clause. — Laws 2006, ch. 75, § 36 con- 
tained an emergency clause and was approved March 6, 
2006. 


On September 1 of each year, the district board of a district that receives a distribution of a gross 
receipts tax increment attributable to the state gross receipts tax shall submit a report to the state 
board of finance and the legislative finance committee that includes the estimated capital invest- 
ment in the district, the estimated total net new jobs and new full-time economic base jobs created 


in the district and the total revenues distributed to the district in each previous fiscal year. 


History: Laws 2019, ch. 275, § 8. 
Effective dates. — Laws 2019, ch. 275, § 11 made 
Laws 2019, ch. 275, § 8.effective July 1, 2019. 


Applicability. — Laws 2019, ch. 275, $10 provided 
the provisions of this act shall not apply to dedications of 
gross receipts tax increments by the state board of finance 


-made prior to July 1, 2019. 


ARTICLE 15A 
Mesa del Sol Projects 


Sec. 
5-15A-1. Authorization of issuance of bonds. 
5-15A-2. Duration of authorization. 


Sec. 
5-15A-3. Certain capital projects prohibited. 


5-15A-1. Authorization of issuance of bonds. 


Pursuant to the provisions of Section 5-15-21 NMSA 1978, the legislature authorizes the issu- 
ance of bonds not to exceed five hundred million dollars ($500,000,000) in net proceeds as adjusted 
for inflation, secured by a gross receipts tax increment attributed to the imposition of the state 
gross receipts tax for the Mesa del Sol tax increment development project, subject to (1) the deter- 
mination that has been made by the New Mexico finance authority that the proceeds of the bonds 
issued pursuant to this authorization will be used for the Mesa del Sol tax increment development 
project in accordance with the development plan, (2) the review by the New Mexico finance author- 
ity of the master indenture prior to issuance of any bonds.and (3) the review by the New Mexico 
finance authority of any proposed amendments to the master indenture prior to the issuance of 
any bonds subsequent to such amendments. 
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History: Laws 2007, ch. 310, § 1 and Laws 2007, ch. |. Compiler's notes. — Laws 2007, ch. 310, § 1 and Laws 
313, § 1. 2007,.ch. 313, § 1 enacted identical laws. Both were com- 
Emergency clause. — Laws 2007, ch. 310, §4 and piled as 5-15A-1 NMSA 1978. 
Laws 2007, ch. 313, § 4 contained an emergency clause 
and were approved April 2, 2007, 


5-15A-2. Duration of authorization. 


The duration of the authorization for issuance of bonds in this act is Se unless and until 
this act is repealed or modified by the legislature. ‘ 


History: Laws 2007, ch. 310, § 2 and Laws 2007, ch. Compiler's notes, — Laws 2007, ch. 310, § 2 and Laws 
313, § 2 2007, ch. 3138, § 2 enacted identical:laws. Both were com- 
Emergency clause. — Laws 2007, ch. 310, §4 and piled as 5-15A-2 NMSA 1978. 


Laws 2007, ch. 313, § 4 contained an emergency clause 
and were approved April 2, 2007. 


5-15A-3. Certain capital projects prohibited. 


A. The legislature shall not approve or authorize any capital outlay projects within a Mesa del 
Sol tax increment development district during the period that any bonds issued pursuant to Sec- 
tion 1 [5-15A-1 NMSA 1978] of this act are outstanding for that specific district, except for those 
buildings or facilities that are owned by the state or one of its agencies, institutions or political 
subdivisions and that are: 

(1). public school pales or faaitithrek 

(2) higher education buildings or facilities; 

(3) cultural buildings or facilities; 

(4) buildings or facilities used for public:safety; or. 

(5) buildings used for other public purposes. . 

B. Nothing in this section 'prohibits the legislature from authorizing expenditures, pursuant to 
law, for economic development projects within a specific Mesa del Sol tax increment development 
district for which any tax increment development bonds are outstanding. 


History: Laws 2007, ch. 310, § 3 and Laws 2007, ch. _ Compiler's notes. — Laws 2007, ch. 310, § 3 and Laws 


3138, § 3. 2007, ch. 318, § 3 enacted identical laws. Both were com- 
Emergency clause. — Laws 2007, ch. 310, §4 and piled as 5-15A-3 NMSA 1978. 


Laws 2007, ch. 318, § 4 contained an emergency clause 
and were approved April 2, 2007. 


ARTICLE 15B 
Taos Ski Valley Projects 
Sec. ¥ Sec, 
5-15B-1. Authorization of issuance of bonds. 5-15B-3. Certain capital projects prohibited. 
5-15B-2. Duration of authorization. 5-15B-4. Reduction in state gross receipts tax revenue. 


5-15B-1. Authorization of issuance of bonds. 


The legislature authorizes the issuance of bonds not to exceed forty-four million dollars 
($44,000,000) in net proceeds as adjusted for inflation, secured by tax increments authorized pur- 
suant to the Tax Increment for Development Act [Chapter 5, Article 15 NMSA 1978] to be pledged 
to pay the principal of and interest on the bonds, including a gross receipts tax increment at- 
tributed to the imposition of the state gross receipts tax within the village of Taos Ski Valley tax 
increment development district, subject to the review and approval by the New Mexico finance 
authority of: 
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A. the master indenture prior to issuance of any bonds; and 
B. any amendments to the master indenture prior to issuance of any bonds after any amend- 
ments are made. 


History: Laws 2015, ch. 83, § 1. Emergency clauses, — Laws 2015, ch. 83, § 5, con- 
tained an emergency clause and was approved April 8, 
2015. 


5-15B-2. Duration of authorization. 


The duration of the authorization for issuance of bonds in this act shall be twenty-five years 
from the date of issuance of the first series of tax increment bonds of the district, unless and until 
this act is repealed or modified by the legislature. 


History: Laws 2015, ch. 83, § 2. Emergency clauses, — Laws 2015, ch. 83, § 5, con- 
tained an emergency clause and was approved April 8, 
2015. 


5-15B-3. Certain capital projects prohibited. 


A. The legislature shall not approve or authorize any capital outlay projects within the village 
of Taos Ski Valley tax increment development district during the period in which any bonds issued 
by the district pursuant to Section 1 [5-15B-1 NMSA 1978] of this act are outstanding, except for 
buildings, facilities or infrastructure that are owned by the state or one of its agencies, institutions 
or political subdivisions and that are: 

(1) public school buildings or facilities; 

(2) higher education buildings or facilities; 

(3) cultural buildings or facilities; 

(4). buildings, facilities or infrastructure used for public safety; or 

(5) buildings, facilities or infrastructure used for other public purposes. 

B. Nothing in this section prohibits the legislature from authorizing expenditures pursuant to 
law for economic development projects within the village of Taos Ski Valley tax increment develop- 
ment district during the period in which tax increment development bonds are outstanding. 


History: Laws 2015, ch. 83, § 3. Emergency clauses. — Laws 2015, ch. 83, § 5, con- 
tained an emergency clause and was approved April 8, 
2015. 


5-15B-4. Reduction in state gross receipts tax revenue. 


Once the developer of the village of Taos Ski Valley tax increment development project has been 
fully reimbursed, regardless of the source of reimbursement, for the costs of eligible infrastructure, 
the village of Taos Ski Valley tax increment development district shall provide to the state board 
of finance the estimated amount of state gross receipts tax increment revenue required to pay the 
debt service on the district's outstanding bonds and to meet any required debt-service coverage 
and reserve requirements specified in the master indenture for any bonds payable from the state 
gross receipts tax increment. The board shall: 

A. review that estimate; 

B. determine: 

(1) the reduced amount of state gross receipts tax increment revenue necessary each year 
to meet those requirements; and 

(2) the reduction to the percentage of dedicated state gross receipts tax increment revenue 
corresponding to that reduced amount; and 
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C. notify the taxation and revenue department of the amount of that reduction, which shall 
take effect as soon as practicable after notification. 


History: Laws 2015, ch. 83, § 4. Emergency clauses. — Laws 2015, ch. 83, § 5,.con- 


tained an emergency clause and was approved April 8, 
2015. 
ARTICLE 16 


Regional Spaceport District 


Sec. Sec, 

5-16-1. Short title. 5-16-8. Investments, 

5-16-2. Purposes, 5-16-9. Taxation. 

5-16-3., Definitions. r 5-16-10. : Cooperative powers. 

5-16-4, Creation of district. 5-16-11.. Notice; opportunity for comment. 

5-16-5, Board. 5-16-12. Addition or withdrawal of territory by a district. 
5-16-6. Powers of the district. 5-16-13. Use of revenue by a gianna units. 

5-16-7; Bonds.. 


5-16-1. Short title. 


Sections 1 through 13 [5-16-1 through 5-16-13 NMSA 1978] of this act may be es as the 
"Regional Spaceport District Act". 


History: Laws 2006, ch. 15, § 1. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 15 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


5-16-2. Purposes. 


The purposes of the Regional Spaceport District Act are to: 

A. serve the public by providing for the development of a southwest regional spaceport; 

B. allow multi-jurisdictional cooperation in the creation of a southwest regional spaceport; 
C. . provide for the promotion of the southwest regional spaceport; and. 

-D... foster tourism in the cities and:counties comprising the district. 


History: Laws 2006, ch. 15, § 2. IV, § 23, was aiiscties May 17, 2006, 90 dave after adjourn- 
Effective dates. — Laws 2006, ch. 15 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


5-16-3. Definitions. 


As used in the Regional Spaceport District Act: 

A. "authority" means the spaceport authority created pursuant to the Spaceport Development 
Act [58-31-1 through 58-31-17 NMSA 1978]; 

B. "board" means the board of directors of a district; 

C. "bond" means a revenue bond issued by the authority on behalf of a district; 

D. , "combination" means two or more governmental units that exercise joint authority; 

EK. "district" means a regional spaceport district that is a political subdivision of the state 
created pursuant to the Regional Spaceport District Act; 

_F. "governmental unit" means the state, a county or a municipality of.the state or an Indian 

nation, tribe or pueblo located: within the boundaries of the state; 

G. "project" means any land, building or other improvements acquired as part of a spaceport 
or associated with a spaceport or to aid commerce in connection with a spaceport and all real and 
personal property deemed necessary in connection with the spaceport; 
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H. "revenues" means municipal regional spaceport gross receipts tax revenues and county 
regional spaceport gross receipts tax revenues; and 

I. "spaceport" means any facility in New Mexico at which space vehicles may be launched or 
landed, including all facilities and support infrastructure related to launch, landing:or payload 
processing. 


History: Laws 2006, ch. 15, § 3. Effective dates. — Laws 2006, ch. 15 contained no ef- 
Cross references. — For the municipal regional space- fective date provision, but, pursuant to N.M. Const., art. 

port gross receipts tax, see 7-19D-15 NMSA 1978, IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
For the county regional spaceport gross receipts tax, see ment of the legislature. 


7-20E-25 NMSA 1978. 


5-16-4. Creation of district. 


A. A combination may create a regional spaceport district by contract. Upon the issuance by 
the authority of a certificate stating that the district has been duly organized according to the pro- 
visions of the Regional Spaceport District Act, the district may exercise the functions conferred by 
the provisions of that act. The authority shall issue the certificate within thirty days of the filing 
with the authority of a copy of a contract that fulfills all the requirements set forth in this section 
and a copy of the bylaws and operating procedures of the district. The authority shall cause the 
certificate to be recorded in each county having territory included in the boundaries of the district. 
Upon issuance of the certificate by the authority, the district shall constitute a separate political 
subdivision of the state and shall have all of the duties, privileges; immunities, rights, liabilities 
and disabilities of a political subdivision. 

B. Acontract establishing a district shall specify the: 

(1) name and purpose of the district; 

(2) establishment and organization of the board in which all legislative power of the 
district is vested; 

(3) manner of the appointment, term of service and qualifications, if any, of the directors 
and the procedure for filling vacancies; 

(4) officers of the district, the manner of their appointment and their duties; 

(5) voting requirements for action by the board; 

(6) provisions for the distribution, disposition or division of the assets of the district; 

(7) term of the contract and the method by which it may be terminated or rescinded, but 
the contract shall not be terminated or rescinded so long as the authority has bonds outstanding; 

(8) provisions for amendment of the contract; 

(9) ‘limitations on the powers granted by the Regional Spaceport District Act that may be 
exercised by the district; and 

(10) conditions required when adding or deleting parties to the contract. 

C. A governmental unit shall not enter into a contract establishing a district without holding 
at least three public hearings in addition to other requirements imposed by law for public notice. 
The governmental unit shall give notice of the time, place and purpose of the public hearing by 
publication in a newspaper of general circulation in the governmental unit at least ten days prior 
to the date of the public hearing. 

D. Upon the approval of the governor and the combination, the state may join in a contract 
creating a district. The number of directors of the board to which the state is entitled shall be 
established in the contract, but in no case shall the state be entitled to less than one director. The 
governor shall appoint, with the confirmation of the senate, the director or directors representing 
the state on the board for a term as established by the contract that created the district. 


History: Laws 2006, ch. 15, § 4. ' IV, § 23, was effective May 17, 2006, 90 days after pelea 
Effective dates, — Laws 2006, ch. 15 contained no ef- ‘ment of the legislature. | 
fective date provision, but, pursuant to N.M. Const., art. 
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5-16-5. Board. 


A. All powers, privileges and duties vested in or imposed upon the district shall be exercised 
and performed by the board. The board may delegate its powers by resolution to an officer or agent 
of the board, with the exception of the following: 

(1) adoption of board policies and procedures; 

(2) initiation or continuation of legal action; 

(3) establishment of policies regarding the use of revenues; and. 

(4) request to the authority to issue bonds. 

B. Only an elected official may vote on resolutions regarding Paragraph (4) of Subsection A of 
this section. 

C. The board shall adopt rules to govern its conduct and provide meaningful opportunities for 
public input, which shall include standards and procedures for calling emergency meetings. 

D. The board shall be composed of at least one director from each governmental unit that is 
a member of the district. A director shall be an elected official or the official's designee. A govern- 
mental unit shall not have a majority of membership on the board, unless there are three or fewer 
participating governmental units in the district. 

K. Adirector of the board shall not vote on an issue when the Green has a ae of interest. 
A director of the board, officer of the board or employee of the board shall not: 

(1) acquire a financial interest in a new or existing business venture or business property 
of any kind when the person believes or has reason to believe that the new financial interest will 
be directly affected by the official act; 

(2) use confidential information acquired by virtue of the person's office or employment for 
the person's or another's private gain; or 

(3) contract with the district without public notice and competitive bidding and full disclo- 
sure of the person's financial or other interest in the business that is party to the contract. 

F. The attorney general shall investigate and prosecute, when appropriate; a complaint brought 
to the attorney general's attention involving a violation of Subsection E of this section. Violation 
of the provisions of Subsection E of this section by a director of the board, officer of the board or 
employee of the board is grounds for removal or suspension of the director or officer and dismissal, 
demotion or suspension of the employee. 

G. In addition to all other powers conferred by the Regional Spa tepodt District Act, the board may: 

(1) adopt bylaws; 

(2) fix the time and place of meetings and the method of providing notice of the meetings; 

(3) make and pass orders and resolutions necessary for the government and management 
of the affairs of the district and the execution of the powers vested in the district; 3 

(4) adopt and use a seal; and 

(5) appoint advisory committees and define the duties of the committees. 


‘History: Laws 2006, ch. 15, § 5. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 15 contained no ef- ment of the legislature. 
fective date provision, but, pursuant. to N.M. Const., art. 


5-16-6. Powers of the district. 


A. A district is a body politic and corporate. In addition to other powers granted to the district 
pursuant to the Regional Spaceport District Act, the district may: 
(1) have perpetual existence, except as otherwise provided in the contract; 
(2) sue and be sued; 
(3) enter into contracts and agreements affecting the affairs of the district; 
(4) pledge all or a portion of the revenues to the payment of bonds of the authority; and 
(5) construct, in connection with the authority, a regional spaceport within the boundaries 
of the district. 
B. After the creation of a district, the board may include property within or exclude property 
from the boundaries of the district in the manner provided in this section. Property shall not be 
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included within the boundaries of the district unless it is within the boundaries of the members 
of the combination at the time of the inclusion. Prior to inclusion of property in or exclusion of 
property from the boundaries of the district, the board shall cause notice of the proposed inclusion 
or exclusion to be published in a newspaper of general circulation within the boundaries of the 
district and cause the notice to be mailed to the authority. The notice shall: 

(1) describe the property to be included in or excluded from the boundaries of the district; 

(2) specify the date, time and place at which the board shall hold a public hearing on the 
proposed inclusion or exclusion; provided that the date of the public hearing contained in the no- 
tice shall be not less than twenty days after publication of the notice; and 

(3) state that persons having objections to the inclusion or exclusion may appear at the 
public hearing to object to the proposed inclusion or exclusion. 

C. The board shall hear all objections to the proposed inclusion or exclusion of property at the 
time and place designated in the notice. The board, upon the affirmative vote of two-thirds of the 
directors, may adopt a resolution including or excluding all or a portion of the property described 
in the notice. Upon the adoption of the resolution, the property shall be included within or ex- 
cluded from the boundaries of the district as set forth in the resolution. The board may adopt the 
resolution without amending the district's enabling contract. The board shall file the resolution 
with the authority, which shall cause the resolution to be recorded in the real estate records of 
each county having territory included in the boundaries of the district. 


History: Laws 2006, ch. 15, § 6. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 15 contained no ef- ment of the legislature. 
fective date provision, but, pursuant.to N.M. Const., art. 


5-16-7. Bonds. 


A district may enter into contracts with the authority pursuant to which the authority may is- 
sue bonds under the Spaceport Development Act [58-31-1 through 58-31-17 NMSA 1978] for the 
purpose of financing the planning, designing, engineering and construction of a regional spaceport 
or spaceport-related project. The district shall request that the authority issue bonds pursuant to 
resolution of the board, and the bonds shall be Payaple solely out of all or a (rear portion of the 
revenues as designated by the board. 


History: Laws 2006,.ch. 15, § 7. IV, § 23, was effective May 17,2006, 90 days after adjourn- 
Effective dates, — Laws 2006, ch. 15 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


5-16-8. Investments. 


A board shall invest or deposit funds in accordance with the prudent investor rule set forth in 
the Uniform Prudent Investor Act [45-7-601 through 45-7-612 NMSA 1978]. The board shall em- 
ploy the state investment council to invest the funds and may pay reasonable compensation for 
investment management services from the assets of the applicable funds. The board shall tel 
accurate and complete records and accounts concerning the investment portfolio. | 


Effective dates. — Laws 2006, ch. 15 contained noef- . ment of the legislature. 


History: Laws 2006, ch, 15,§8.. © IV, § 23, was effective May 17, 2006, 90 ae after = eae, 
fective date provision, but, pursuant to N.M. Const., art. : 


5-16-9. Taxation, 


A district has no direct taxation authority, - 


History: Laws 2006, ch. 15, § 9. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 15 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to 'N.M. Const., art. | 
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5-16-10. Cooperative powers. 


A district may cooperate with a person to: 

A. accept legitimate contributions or liens securing obligations of the district from the person 
with respect to the financing, planning, designing, engineering and construction of a regional 
spaceport and, in connection with a loan or advance, enter into contracts establishing the repay- 
ment terms; 

B. enter into contracts regarding the financing, planning, designing, engineering and construc- 
tion of a regional spaceport; and 

C, enter into joint operating contracts with the authority concerning the financing, planning, 
designing, engineering and construction of a regional spaceport. 


History: Laws 2006, ch. 15, § 10. IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates. — Laws 2006, ch. 15 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


5-16-11, Notice; opportunity for comment. 


At least’ seven business days prior to a regularly scheduled meeting, the board shall make 
available to the public written or electronic notice of the time and agenda of the meeting. The 
board shall designate during each meeting a public comment period and shall offer the public an 
opportunity to comment. | | 


History: Laws 2006, ch. 15, § 11. ‘ IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
Effective dates, — Laws 2006, ch. 15 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


5-16-12. Addition or withdrawal of territory by a district. 


A. After the creation of a district, a governmental unit adjacent to but not. part of that district 
may join the district and determine the territorial area to become a part of that district. A two-thirds' 
affirmative vote by the board shall be required before the governmental unit may join the district. 

B. A governmental unit that is a member of a district may withdraw from the district by adopt- 
ing a resolution to withdraw. The governmental unit shall withdraw its representative from the 
board. Real property owned by the district within the boundaries of the withdrawing governmen- 
tal unit shall remain the property of the district. The provisions of withdrawal shall be negotiated 
and agreed to by the board, the governmental unit and the authority. 


History: Laws 2006, ch. 15, § 12. IV, § 23, was effective May 17, 2006; 90 days after adjourn- 
Effective dates, — Laws 2006, ch. 15 contained no ef- ment of the legislature. 
fective date provision, but, pursuant. to N.M. Const., art. 


5-16-18. Use of revenue by governmental units. 


Each governmental unit that isa county or municipality and is a member of a combination 
shall have enacted a municipal regional spaceport gross receipts tax or a county regional space- 
port gross receipts tax prior to December 31, 2008. At least seventy-five percent of the municipal 
regional spaceport gross receipts tax or county regional spaceport gross receipts tax revenues 
received by each governmental unit must be used by the district for the financing, planning, de- 
signing, engineering and construction of a regional spaceport. No more than twenty-five percent of 
the municipal regional spaceport gross receipts tax or county regional spaceport gross receipts tax 
revenues may be used by the governmental unit enacting the tax vi spaceport- related projects as 
approved by “pets of the ee unite 


History: Laws 2006, oi 15,818.00 5." Cross references. — For the municipal regional space- 
' port gross receipts tax, see 7-19D-15 NMSA 1978. 


yi 
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For the county regional spaceport gross receipts tax, see IV, § 23, was effective May 17, 2006, 90 days after adjourn- 
7-20E-25 NMSA 1978. ment of the legislature. 

Effective dates. — Laws 2006, ch. 15 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 17 


Infrastructure Development Zone Act 


Sec. Sec. 
5-17-1. Short title. 5-17-20. Elections, 
5-17-2. Definitions, 5-17-21. Directors; terms; organization of board. 
5-17-38. Organization of infrastructure development zone; 5-17-22. General powers, 

submission of service plan. 5-17-23. Park and recreational services; additional 
5-17-4. Public hearing required. powers; limitations. 
5-17-5. Objecting petition; plan to be disapproved. 5-17-24. Sanitation, water and sanitation or water ser- 
5-17-6. Request for exclusion. vices; additional powers. 
5-17-7. Action on petition and service plan; criteria. 5-17-25. Subdistricts. 
5-17-8. Approval of service plan; petition granted; elec- 5-17-26. Revenues. 

tion scheduled. 5-17-27. State capital outlay projects prohibited. 
5-17-9. Designation of approving authority. 5-17-28. General obligation bonds; tax levy; exception. 
5-17-10. Organization election. 5-17-29. Special assessment; bonds; imposition. 
5-17-11. Filing resolution and service bth 5-17-30. Revenue bonds; fees and charges, 
5-17-12. Service area of infrastructure development zones; 5-17-31. Term of bonds. 

overlapping districts. 5-17-32. Petition for tax reduction; annual financial esti- 
5-17-13. Approval by an annexing municipality. mate; budget; certification to local govern- 
5-17-14. Service plan; compliance; modification; enforce- ment division. 

ment, 5-17-33. Bonds not obligation of state. 
5-17-15. Inclusion of territory; procedure. 5-17-34. Exemption from Community Service District 
5-17-16. Effect of inclusion order. Act and Special District Procedures Act. 
5-17-17. Exclusion of territory. 5-17-35. Cumulative authority. 
5-17-18. Effect of exclusion order. 5-17-36. Liberal interpretation. 
5-17-19. Dissolution. 


5-17-1. Short title. 
Chapter 5, Article 17 NMSA 1978 may be cited as the "Infrastructure Development Zone Act", 


History: Laws 2009, ch. 136, § 1; 2019, ch, 10, § 1. The. 2019 amendment, effective June 14, 2019, 
changed “This act" to "Chapter 5, Article 17 NMSA 1978". 


5-17-2. Definitions. 


As used in the Infrastructure Development Zone Act: 

A. "approving authority" means the governing body required by Section 5-17-9 or 5-17-13 
NMSA 1978 to designate an election official to conduct the organization election and exercise 
other duties pursuant to the Infrastructure Development Zone Act; 

B. "board" means the board of directors of an infrastructure development zone; 

C. "director" means a member of a board; 

D. "eligible elector" means a person who is registered to vote in New Mexico and who: 

(1). has been a resident of the infrastructure development zone or the area to be included 
in the infrastructure development zone for not less than thirty days; or 
(2) is a taxpaying elector; 

E. "governing body" means the BineNTIDg body of a municipality or the board of county com- 
missioners of a county; 

F. "infrastructure development zone" means a political subdivision organized or acting pursu- 
ant to the provisions of the Infrastructure Development Zone Act; 

G. "publication" means printing one time, in one newspaper of general circulation i in the infra- 
structure development zone or proposed infrastructure development zone if there is such a news- 
paper, and, if not, then in a newspaper in the county in which the infrastructure development zone 
or proposed infrastructure development zone is located. If an infrastructure development zone 
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has territory within more than one county and if publication cannot be made in one newspaper of 
general circulation in the infrastructure development zone, then one publication i is required in a 
newspaper in each county in which the infrastructure development zone is located and in which 
the infrastructure development zone also:has fifty or more eligible electors; , 

H. "regular election" means the election on the Tuesday succeeding the first Monday of May in 
every even-numbered year, held for the purpose of electing members to the board and for submis- 
sion of other questions, if any; 

I. secretary! means the secretary of a board; 

J. "services" means any improvements and facilities listed in this subsection and provided for 
in the service plan of an infrastructure development zone as approved by the governing body, 
including both on-site improvements and off-site improvements that directly or indirectly ben- 
efit the infrastructure development zone and necessary or incidental work, whether newly con- 
structed, renovated or existing, and all necessary or desirable appurtenances. "Services" include: 

(1).. sanitary sewage systems, including collection, transport, storage, treatment, dispersal, 
effluent use and discharge; 

_. (2), drainage and flood control systems, including collection, transport, diversion, storage, 
detention, retention, dispersal, use and discharge; 

(3) . water systems for domestic, commercial, office, industrial, irrigation, municipal, fire 
protection or other purposes, including production, collection, storage, treatment, LAREDO deliv- 
ery, connection and dispersal; 

(4) highways, streets, roadways, prided crossing structures and Bee ine facilities, includ- 
ing all areas for vehicular use for travel, ingress, egress and parking; 

(5) trails and areas for pedestrian, equestrian, bicycle or other nonmotor vebisle use for 
travel, ingress, egress and parking; 

(6) pedestrian malls, parks, recreational facilities and open space areas for the use of 
members of the public for entertainment, assembly and recreation, including programming events 
for the community and public; 

_ (7), landscaping, including earthworks, structures, lakes and other water features, plants, 
trees and related water. delivery systems; 

(8). public buildings, public safety facilities and fire protection and police facilities, subject 
to the consent of the approving authority; 

. (9) ..electrical. and energy generation, transmission and Aletribation facilities, including 
solar, wind and geothermal; 

» (10)... natural gas distribution femdil ties: 

(11) lighting systems; 

(12) cable or other telecommunications lines and related equipment, including fiber optic 
transmission facilities designed to carry communication signals such as voice, data and video and 
any broadband technology infrastructure; 

(13) . traffic control systems and devices, including signals, controls, markings and signage; 

(14) public educational or cultural facilities; 

(15) equipment, vehicles, furnishings and other personalty related to the items Aistad 1 in 
this subsection; 

» (16). inspection, construction management and program management east and 

(17) solid waste and garbage collection and disposal; and ' 

K. :\"taxpaying elector". means a person: 

-(1) who, or:whose spouse, owns taxable real or personal property within the aru iehite 
development zone or the area to be included in or excluded from the infrastructure development 
zone, whether the person. resides within the infrastructure development zone or not; or 

(2). whois obligated to pay taxes under a contract to purchase taxable property within the 
infrastructure development zone or the area, to be included in,or excluded from the infrastructure 
development zone, whether the person resides within the infrastructure development zone or not. 


Pp ee 2009, ch, 136, § 25 2017, ch. 141, § 1. : by the governor on,March 15, 2017. Pursuant to. the, 

Compiler's notes. — Senate Bill 24, enacted by the First Judicial District Court's decision in State ex rel. 

Fifty-Third Legislature, First Session, 2017, was vetoed New Mexico Legislative Council v. Honorable Susana 
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Martinez, Governor of the State of New. Mexico et al., 
D-101-CV-2017-01550, and affirmed by S.Ct. Order 
No. S-1-SC-36731, on April 25, 2018, which held that 
Article IV, Section 22 of the New Mexico Constitution 
requires that objections must accompany a returned 
bill, Senate Bill 24 was chaptered into law by the Sec- 
retary of State. 


government; in Subsection A, after "required by Section", 
deleted "9 or 13 of the Infrastructure Development Zone 
Act" and added "5-17-9 or 5-17-13 NMSA 1978", and ‘af- 
ter "exercise other duties pursuant to", deleted "that" 
and added "the Infrastructure Development Zone"; and 
in Subsection J, Paragraph (12), after "data and video", 


added "and any broadband technology infrastructure". 
The 2017 amendment, effective June 16, 2017, pro- 
vided for broadband infrastructure development by a local 


5-17-3. Organization of infrastructure development zone; submission of 
service plan. 


A. An infrastructure development zone may be entirely within or entirely without, or partly 
within and partly without, one or more municipalities or counties, and an infrastructure development 
zone may consist of noncontiguous tracts or parcels of property within three miles of each other. 

B. Persons proposing the organization of an infrastructure development zone shall submit a 
petition, a service plan and any required processing fee sufficient to defray the costs of the appli- 
cable county or municipality to: 

(1) the governing body of éach municipality within which lies any area within the pro- 
posed infrastructure development zone; and 

(2) the governing body of each county in which lies any area within the proposed infra- 
_structure development zone that is not within a municipality. | 

C. The petition shall be signed by not less than thirty percent or four hundred of the taxpaying 
electors of the proposed infrastructure development zone, whichever number is smaller. The peti- 
tion shall set forth: 

(1) the name of the proposed infrastructure development zone; 

(2) astatement as to whether the proposed infrastructure development zone lies wholly or 
partly within another county, municipality or other infrastructure development zone; 

(3) adescription of the boundaries of the proposed infrastructure development zone or the ter- 
ritory to be included therein, with such certainty as to enable a property owner to determine whether 
or not the property owner's property is within the proposed infrastructure development zone; 

(4) a request for the organization of the infrastructure development zone; and 

- (5) arequest for the submission to the eligible electors of the proposed infrastructure de- 
velopment zone at the organization election of any questions permitted to be submitted at the 
organization election pursuant to Section 10 [5-17-10 NMSA 1978] of the Infrastructure Develop- 
ment Zone Act. 

D. The service plan shall contain the following: 

(1) a description of the proposed services; 

(2) a financial plan showing how the proposed services are to be financed, nadaanid the 
proposed operating revenue derived from property taxes for the first budget ae of the proposed 
infrastructure development zone; 

(3) a schedule of the proposed indebtedness for the proposed infrastructure poo 
zone indicating the year or years in which the debt is scheduled to be issued; a 

(4) a preliminary engineering or architectural survey showing — the ae hte services 
are to be provided; 

(5) a map of the proposed infrastructure development zone peunaarike and an estimate 
of the population and valuation for assessment of the proposed infrastructure development zone; 

(6) a general description of the facilities to be constructed and the standards of the con- 
struction, including a statement of how the facility and service standards of the proposed infra- 
structure development zone are compatible with the facility and service standards of any county 
or municipality within the zoning jurisdiction of which all or pi portion of the pishecaiios infra- 
structure development zone is to be located; 

(7) ageneral description of the estimated cost of acquiring TEM engineering services, legal 
services, administrative services, initial proposed indebtedness and estimated proposed maximum 
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interest rates and discounts, and other major expenses related to the organization and initial op- 
eration of the proposed infrastructure development zone; 

(8) a description of any arrangement or proposed agreement with any political subdivi- 
sion for the performance of any services between the proposed infrastructure development zone 
and the other political subdivision, including, if the form contract to be used is available, a copy 
of the contract; 

(9) aproposed maximum mill levy that will be assessed by the infrastructure development 
zone and that, upon approval by the governing body, shall be the limitation on the mill levy that 
may be assessed for all purposes, including operating expenses and debt service on bonds issued 
pursuant to Section 28 [5-17-28 NMSA 1978] of the Infrastructure Development Zone Act; and 

(10) such additional information as the governing body may require by resolution on which 
to base its findings pursuant to Section 7 [5-17-7 NMSA 1978] of the Infrastructure Development 
Zone Act. 


History: Laws 2009, ch. 186, § 3. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 186 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-4. Public hearing required. 


A. After receiving a petition and a service plan, the governing body shall set a date within 
ninety days for a public hearing on the petition and service plan of the proposed infrastructure 
development zone. The governing body, at the petitioners’ expense, shall provide written notice of 
the date, time and location of the hearing to the petitioners, each resident or property owner of 
record within the boundaries of the proposed infrastructure development zone and the governing 
body of any existing county, municipality, school district or other political subdivision that has lev- 
ied an ad valorem tax within the next preceding tax year and that has boundaries within a radius 
of three miles of the proposed infrastructure development zone boundaries, which governmental 
units shall be interested parties for the purposes of Subsection C of this section. Notice shall also 
be given to any person who has requested that notice be given for any petition filed pursuant to 
the Infrastructure Development Zone Act..The governing body shall make publication of the date, 
time, location and purpose of the hearing, the first of which shall be at least twenty days prior to 
the hearing date. The notice shall also include: 

(1). a general description of the land contained within, the boundaries of the proposed 
infrastructure development zone; 

(2) information outlining methods and procedures for excluding territory from the pro- 
posed infrastructure development zone; and , 

(3) places, including websites, where interested persons may obtain a copy of the petition 
and the service plan. 

B. Not more than thirty days nor less than twenty days prior to the hearing held pursuant 
to this section, the petitioners for the organization of the proposed infrastructure development 
zone shall send notification by first class mail of the hearing to the property owners within the 
proposed infrastructure development zone as listed on the records of the county clerk on the date 
requested unless the petitioners represent one hundred percent of the property owners. Notifica- 
tion of the hearing may also be sent by electronic mail to property owners that have an electronic 
mail address. The notification shall indicate that it is a notice of a hearing for the organization 
of an infrastructure development zone and shall indicate the date, time, location and purpose of 
the hearing, a general description of the type of services that are included in the service plan, 
the maximum mill levy, if any, or stating that there is no maximum that may be imposed by the 
proposed infrastructure development zone, and*procedures for the filing of a request for exclusion 
pursuant to Section 5-17-6 NMSA 1978. The mailing of the notification by first class mail to all 
addresses within the proposed infrastructure development zone shall constitute a good-faith effort 
to comply with this subsection. Failure to notify all property owners by first class mail shall not 
provide grounds for a challenge to the hearing being held. 
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C. The hearing held by the governing body shall be open to the public, and a record of 
the proceedings shall be made at the expense of the petitioners. All interested parties shall 
be afforded an opportunity to be heard under such rules of procedure as may be established 
by the governing body. Any testimony or evidence that in the discretion of the governing body 
is relevant to the organization ofthe proposed infrastructure development zone shall be con- 
sidered. ) 


History: Laws 2009, ch. 136, § 4; 2019, ch. 10, § 2. mail; and in Subsection B, deleted "certified" and added 


The 2019 amendment, effective June 14, 2019, re- "first class" throughout, and added "Notification of the 
quired notifications for public hearings mandated by the hearing may also be sent by electronic mail to property 
Infrastructure Development Zone Act be sent by first class owners that have an electronic mail address.". | 


mail, and. allowed notifications to be sent by electronic 


5-17-5. Objecting petition; plan to be disapproved. 


No service plan shall be approved if a petition objects to the service plan and is signed by the 
owners of taxable real and personal property, consisting of more than fifty percent of the total 
assessed value of all taxable real and personal property to be included in the proposed infra- 
structure development zone, is filed with the governing body no later than ten days prior to the 
hearing pursuant to Section 4 [5-17-4 NMSA 1978] of the Infrastructure Development Zone Act, 
unless the property has been excluded by the governing body under Section 6 [5-17-6 NMSA 
1978] of that act. 


History: Laws 2009, ch. 136, § 5. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 1386 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M; Const., art. 


5-17-6. Request for exclusion. 


A. The governing body may exclude territory from a proposed infrastructure development zone 
prior to approval of the service plan. Any person owning property in the proposed infrastructure 
development zone who requests that the person's property be excluded from the infrastructure 
development zone prior to approval of the service plan shall submit the request to the governing 
body no later than ten days prior to the hearing held pursuant to Section 4 [5-17-4 NMSA 1978] 
of the Infrastructure‘ Development Zone Act. The petitioners who submitted the service plan shall 
have the burden of proving that the exclusion of the property is not in the best interests of the 
proposed infrastructure development zone. Any request for exclusion shall be acted upon before 
final action of the governing body pursuant to Section 7 [5-17-7 NMSA 1978] of the Infrastructure 
Development Zone Act. 

B. The governing board shall exclude property located within any home rule municipality in 
respect to which a request for exclusion has been filed by the tabled al Lathe 


History: Laws 2009, ch: 136, § 6. IV, § 23, was effective June 19, 2009, 90 sae after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-7. Action on petition and service plan; criteria. 


A. Within sixty dtiwe of a hearing held piesa’ to Section 4 [5-17-4 NMSA 1978] of the Infra: 
structure Development Zone Act, the governing body shall disapprove the service plan, approve 
the service plan as submitted or conditionally approve the service plan subject to the submission 
of additional information relating to or modifying the proposed service plan. 

B. The governing body shall pines tana the service plan unless. eons ttt sg to the 
governing body, is presented that: 
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(1). the required number of taxpaying electors bf the proposed infrastructure development 
zone have signed the petition; 

(2) there is sufficient existing or projected need for organized service in the area to be 
serviced by the proposed infrastructure development zone; 

(3) the existing service in the area to be served by the proposed infrastractiré develop- 
ment zone is inadequate for present or projected needs; 

(4) the proposed infrastructure development zone will be capable of providing economical 
and sufficient service to the area within its proposed boundaries; 

(5) the area to be included in the proposed infrastructure development zone has, or will 
have, the financial ability to discharge the proposed indebtedness on a'reasonable basis; and 

(6) the proposed infrastructure development within the infrastructure development zone 
is in compliance with any applicable comprehensive master plan- poss lenge eset to Section 3- 
19-9 NMSA 1978. 

C. The governing body may disapprove the service plan if evidence, ‘satisfactory to the govern- 
ing body, and at the discretion of the governing body, is not presented that: 

''- (1) adequate service is not, or will not be, available to the area through the municipality, 
county or other existing political subdivisions, including existing infrastructure development zones, 
within a reasonable time and on a comparable basis; 

(2) the facility and service standards of the proposed infrastructure development zone are 
compatible with the facility and service standards of each county or municipality within which the 
proposed infrastructure development zone is to be located; 

(3) the proposal is in compliance with any existing municipal, county, regional or state 
long-range water quality management plan for the area; or 

(4) the creation of the proposed infrastructure development zone will be in the best inter- 
ests of the area proposed to be served. , 

D. The governing body may conditionally approve the service plan of a proposed infrastructure 
development zone upon satisfactory evidence that it does not comply with one or more of the crite- 
ria enumerated in Subsection C of this section. Final approval shall be contingent upon modifica- 
tion of the service plan to include such changes or additional information as shall be specifically 
stated in the findings of the governing body. 

E. The findings of the governing body shall be based solely upon the service dete and evidence 
presented at the hearing by the petitioners and any interested party. 


History: Laws 2009, ch. 136, § 7. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 1386 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-8. Approval of service plan; petition granted; election scheduled. 


A. Ifthe service plan is approved as submitted, the governing body shall issue a resolution of 
approval to the petitioners. If the service plan is disapproved, the specific detailed reasons for the 
disapproval shall be set forth in writing. If the service plan is conditionally approved, the changes 
or modifications to be made in, or additional information relating to, the service plan, together 
with the reasons for the changes, modifications or additional information, shall also be set forth in 
writing, and the proceeding shall be continued until the changes, modifications or additional infor- 
mation are incorporated in the service plan. Upon the incorporation of the changes, modifications 
or additional information in the service plan of the proposed infrastructure development zone, the 
governing body shall issue a resolution of approval to the petitioners. ° 

B. Upon the approval of the service plan by each governing body to which the service plan and 
petition were submitted, the petition shall be granted and the approving authority shall designate 
an election official to take the oath required of precinct board members and conduct an organi- 
zation election pursuant to Sections 10 and 20 [5-17-10 and 5-17-20 NMSA 1978] of the Infra- 
structure Development Zone Act, provided that no organization election shall be held if all of the 
eligible electors were petitioners and if there are no competing candidates for director positions. 


1291 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


5-17-9 MUNICIPALITIES AND COUNTIES 5-17-10 


C. Any interested party aggrieved by the decision of the governing body may appeal to the 
district court pursuant to Section 39-3-1.1 NMSA 1978. 


History: Laws 2009, ch. 136, § 8. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-9. Designation of approving authority. 


A. The approving nahn shall be: 

(1) for an infrastructure development zone located entirely within one county and outside 
a municipality, the governing body of that county; 

(2) for an infrastructure development zone located entirely within a municipality, the 
governing body of that municipality; 

(3) except as provided in Subsection B of this section, for an infrastructure development 
zone that is not described in Paragraph (1) or (2) of this subsection and of which the majority of its 
acreage lies outside a municipality, the governing body of the county containing the most acreage 
outside of a municipality; or 

(4). except as provided in Subsection B of this section, for an infrastructure development 
zone that is not described in Paragraph (1) or (2) of this subsection and of which the majority of its 
acreage lies within a municipality, the governing body of that municipality. _. 

B. For an infrastructure development zone that is not described in Paragraph (1) or (2) of Sub- 
section A of this section, in lieu of the approving authority designated pursuant to Paragraph (3) or 
(4) of that subsection, all of the governing bodies that approved the petition and service plan of the 
infrastructure development zone may jointly designate a governing body, in the zoning jurisdiction 
of which lies any portion of the infrastructure development zone, as the approving authority. 


History: Laws 2009, ch. 136, § 9. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-10. Organization election. 


A. The election official designated by the approving authority shall conduct the organization 
election pursuant to this section and Section 20 [5-17-20 NMSA 1978] of the Infrastructure Devel- 
opment Zone Act. 

B. At the election, the eligible electors shall vote for or against the organization of the proposed 
infrastructure development zone, shall vote for five eligible electors of the infrastructure develop- 
ment zone who shall be the initial directors of the board of the infrastructure development zone, if 
organized and shall vote for or against general obligation bonds or other general obligations if the 
petition filed pursuant to Section 3 [5-17-3 NMSA 1978] of the Infrastructure Development Zone 
Act requests that the questions be submitted at the organization election. 

C. Ifthe majority of the votes cast at the election are in favor of the organization, the approv- 
ing authority shall, by resolution, declare the infrastructure development zone organized and give 
the infrastructure development zone the corporate name designated in the petition, by which it ~ 
shall thereafter be known in all proceedings, and designate the first board elected. Thereupon the 
infrastructure development zone shall be a quasi-municipal corporation and a political subdivi- 
sion of the state with all the powers thereof. . 

D. The resolution declaring the infrastructure development zone organized shall be deemed 
final and shall finally and conclusively establish the regular organization of the infrastructure 
development zone against all persons. No appeal or other remedy shall challenge the resolution 
except in an action by the attorney general within thirty days after the resolution is passed, and 
the organization of the infrastructure development zone shall not be directly or collaterally ques- 
tioned in any suit, action or proceeding except as expressly. authorized in this subsection. 
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History: Laws 2009, ch..136, § 10. IV, § 23, was effective June 19, 2009, 90 here after the ad- 
Effective dates, — Laws 2009, ch. 136 contained no. journment of the legislature, : 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-11. Filing resolution and service plan. 


Within thirty days after the effective date of the resolution declaring that an infrastructure de- 
velopment zone has been organized, the original petitioners shall file the resolution, the approved 
service plan and a map of the infrastructure development zone with the county clerk in each of the 
counties in which the infrastructure development zone is located and with the local government 
division of the department of finance and administration. Thereafter, the infrastructure develop- 
ment zone shall maintain a current, accurate map of its boundaries and shall file the map with 
each county clerk on or before January 1 of each year. 


History: Laws 2009, ch. 136, § 11. 3 7 IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no .. . journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-12. Service area of infrastructure sei a mn zones; Sah Pod 
districts. : 


A. -Except.as provided in Subsection B of this section, no infrastructure development zone may 
be organized wholly or partly within an existing special district or infrastructure development 
zone that provides the same service; provided that nothing in this subsection shall prevent an 
infrastructure development zone that provides different services from organizing wholly or partly 
within an existing special district or infrastructure development zone. 

B. ..An overlapping district may be authorized to provide the same service as the existing special 
district or infrastructure development zone that the overlapping district overlaps or,will overlap if: 

(1). .where the service plan ofthe overlapping district is subject to approval by a governing 
body, the governing body having jurisdiction over the overlapping territory approves by resolution 
the inclusion of the service as part of the service plan of the overlapping district; 

(2) the improvements or facilities to be financed, established or operated by the overlap- 
ping district for the provision of the same service as the existing special district or infrastructure 
development zone do not duplicate or interfere with any other improvements or facilities already 
constructed or planned to be constructed within the portion of the existing special district or infra- 
structure development zone that the overlapping district overlaps or will overlap; and 

(3). the board of directors of any special district or infrastructure development zone 
authorized to provide a service within the boundaries of the overlapping area consents to the 
overlapping district providing the same service. 

C.. As used in this section: 

(1).."overlapping district" means a new or oat: special district or infrastructure devel- 
opment zone located wholly or partly within an existing special district or infrastructure develop- 
ment zone; and 

(2) "special district" means any single or maleate district organized or that: may be 
organized. as a local public body of this state for the purpose of constructing and furnishing. any 
urban-oriented service that another political subdivision of the state is authorized to perform. 


History: Laws 2009, ch. 136, § 12, IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch, 136 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-13. Approval by an annexing municipality. 


A. “If an infrastructure development zone that was not originally approved by the governing body 
of a municipality becomes wholly contained within the boundaries of a municipality by annexation, 
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the board may petition the governing body of the municipality to accept a designation as the ap- 
proving authority for the infrastructure development zone. The municipality may accept the desig- 
nation through the adoption of a resolution of approval by the governing body of the municipality. 

B. Upon the adoption of the resolution by the governing body of a municipality pursuant to 
Subsection A of this section, all powers and authorities vested in the approving authority pursu- 
ant to the Infrastructure Development Zone Act shall be transferred to the governing body of the 
municipality, which shall constitute the approving authority for the’ infrastructure development 
zone for all purposes under that act. 


History: Laws 2009, ch. 136, § 13. IV, § 23, was effective June 19, 2009, 90 days after the WH 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 
effective date provision; but, pursuant to N.M. Const., art. 


5-17-14. Service plan; compliance; modification; enforcement. 


A. Upon the organization of an infrastructure development zone, the facilities, services and 
financial arrangements of the infrastructure development zone shall conform so far as practicable 
to the approved service plan. 

B. After the organization of an infrastructure development zone, material modifications of the 
service plan as originally approved may be made by the board only by petition to and approval 
by each governing body that approved the original service plan or that became an approving 
authority under Section 13 [5-17-18 NMSA 1978] of the Infrastructure Development Zone Act 
in substantially the same manner as is provided for the approval of an original service plan; but 
the processing fee for the modification procedure shall not exceed the reasonable and actual cost 
incurred by the governing body. The approval of modifications shall be required only with regard 
to changes of a basic or essential nature, including: : 

(1) an addition to'the types of services provided by the infrastructure development zone; 

(2) adecrease in the level of services; 

(3) a decrease in the financial ability of the infrastructure development zone to discharge 
the existing or proposed indebtedness; or 

(4) a decrease in the existing or projected need for organized service in the area. 

C. Approval for a modification is not required for changes necessary only for the execution of 
the original service plan or for changes in the boundary of the infrastructure development zone; 
except that the inclusion of property that is located in a county or a municipality with no other 
territory within the infrastructure development zone may constitute a material modification of 
the service plan or the statement of purposes of the infrastructure development zone. In the event 
that an infrastructure development zone changes its boundaries to include territory located in a 
county or a municipality with no other territory within the infrastructure development zone, the 
board shall notify the governing body of the county or municipality of the inclusion: The govern- 
ing body may review the inclusion and, if it determines that the inclusion constitutes a material 
modification, may require the board to file a modification of its service plan in accordance with the 
provisions of this section. 

D. No action may be brought to enjoin the construction of any facility, the issuance of bonds or 
other financial obligations, the levy of taxes, the imposition of rates, fees, tolls and charges or any 
other proposed activity of the infrastructure development zone unless the action is commenced within 
forty-five days after the board has published notice of its intention to undertake the activity. The 
notice shall describe the activity proposed to be undertaken by the infrastructure development zone 
and shall provide that any action to enjoin the activity as a material departure from the service plan 
shall be brought within forty-five days from publication of the notice. The notice shall be published 
one time in a newspaper of general circulation in the infrastructure development zone. On or before 
the date of publication of the notice, the board shall also mail the notice to each pe a ee a 


History: Laws 2009, ch. 136, § 14. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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5-17-15. Inclusion of territory; procedure. 


A. Additional territory may be added to an infrastructure development zone without an elec- 
tion pursuant to the following provisions: 

(1) the boundaries of an infrastructure development zone may be altered by the inclusion 
of additional real property by the fee owners of one hundred percent of any real property capable 
of being served with facilities of the infrastructure development zone filing with the board a peti- 
tion in writing requesting that the property be included in the infrastructure development zone. 
The petition shall include a legal description of the property, shall state that assent to the inclu- 
sion of the property in the infrastructure development zone is given by the fee owners thereof and 
shall be acknowledged by the fee owners in the same manner as required for conveyance of land; 

(2) the board shall hear the petition at a public meeting,after publication of notice of the 
filing of the petition, the place, time and date of the meeting, the names and addresses of the peti- 
tioners and notice that all persons interested shall appear at the time and place and show cause in 
writing why the petition should not be granted. There shall be no withdrawal from a petition after 
publication of notice by the board without the consent of the board. The failure of any municipal- 
ity or county that may be able to provide service to the real property described in the petition, or 
of any person in the existing infrastructure development zone to file a written objection, shall be 
taken as an assent to the inclusion of the area described in the notice; 

(3). the board shall grant or deny the petition, in whole or in part, with or without condi- 
tions, and the action of the board shall be final and conclusive, except as provided in Paragraph 
(4) of this subsection, If a municipality or county has filed a written objection to the inclusion, the 
board shall not grant the petition as to any of the real property to which adequate service is, or will 
be, available from the municipality or county within a reasonable time and on a comparable basis. 
If a petition is granted as to all or any of the real property, the board shall make an order to that 
effect and file the order with the county clerk of each county in which any part of the infrastructure 
development zone is located, and the property shall thereafter be included in the infrastructure 
development zone; and 

(4) a municipality or county that has filed a written objection to the inclusion and that 
can provide adequate service to the real property described in the petition within a reasonable 
time and on a comparable basis may bring an action in the district court for the county in which 
the land proposed to be included is located, commenced within thirty days after entry of the order 
of the board, to determine whether the action of the board granting the inclusion was arbitrary, 
capricious or unreasonable. 

B. In addition to the procedures specified in Subsection A of this section, additional territory 
may also be added to an infrastructure development zone pursuant to the following provisions; 

(1) either: 

(a) not less than twenty percent or two hundred, whichever number is smaller, of the 
taxpaying electors of an area that contains twenty-five thousand or more square feet of land may 
file a petition with the board in writing requesting that the area be included within the infrastruc- 
ture development zone; except that no single tract of property constituting more than fifty percent 
of the total area to be included may be included in any infrastructure development zone without 
the consent of the owner thereof. The petition shall set forth a legal and a general description of 
the area to be included and shall be acknowledged in the same manner as required for conveyance 
of land; or 

(b) the board may adopt a resolution proposing the inclusion of a specifically described 
area; but no single tract or parcel of property constituting more than fifty percent of the total area 
to be included. may be included in an infrastructure development zone without the consent of the 
owner thereof; 

(2) nothing in this subsection shall permit the inclusion in an infrastructure development 
zone of any property if a petition that objects to the inclusion and that,is signed by the owners 
of taxable real and personal property, which. property equals more than fifty percent of the total 
assessed value of all taxable real and personal property to be included, is filed with the board no 
later than ten days prior to the public meeting held under Paragraph (3) of this subsection; 
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(3) upon the filing of a petition or the adoption of a resolution pursuant to Paragraph (1) 
of this subsection, the board shall hear the petition or resolution at a public meeting after publica- 
tion of notice of the filing of the petition or adoption of the resolution, the place, time and date of 
the meeting, the names and addresses of the petitioners, if applicable, the description of the area 
proposed for inclusion and notice that all persons interested and any municipality or county that 
may be able to provide service to the real property therein described shall appear at the time and 
place stated and show cause in writing why the petition should not be granted or the resolution 
not finally adopted. There shall be no withdrawal from a petition after publication of notice by the 
board without the consent of the board. The failure of any person in the existing infrastructure 
development zone to file a written objection shall be taken as an assent on that person's part to the 
inclusion of the area described in the notice; 

(4) after a hearing pursuant to Paragraph (3) of this subsection, the board shall grant or 
deny the petition or finally adopt the resolution, in whole or in part, with or without conditions, 
and, subject to an election conducted pursuant to Paragraph (6) of this subsection, the action of the 
board shall be final and ‘conclusive, except as provided in Paragraph (5) of this subsection. If a mu- 
nicipality or county has filed a written objection to the inclusion, the board shall not grant the peti- 
tion or finally adopt the resolution as to any of the real property to which adequate service is, or will 
be, available from the municipality or county within a reasonable time and on a comparable basis; 

(5) a municipality or county that has filed a written objection to the inclusion and that 
can provide adequate service to the real property described in the petition within a reasonable 
time and on a comparable basis may bring an action in the district court for the county in which 
the area proposed to be included is located, commenced within thirty days after entry of the order 
of the board, to determine whether the action of the board granting the Ee was arbitrary, 
capricious or unreasonable; : 

(6) upon final action by a board pursuant to Paragraph (4) of this subsection or affirmation 
by a district court pursuant to Paragraph (5) of this subsection, an election shall be held within 
the area sought to be included. The secretary shall give published notice of the time and place of 
the election and of the question to be submitted, together with a summary of any conditions at- 
tached to the proposed inclusion. The ‘ballot shall be ped Ral by the board and shall See 
contain the following words: 

"Shall the following described area become a part of the ...........ccccccessssseeeees _ infradtPackiire 
development zone upon the following conditions, if any? : ) m6 

(Insert description of area) 

(Insert accurate summary of conditions) 

For inclusion ........ 

Against inclusion ........ : 

(7) ifthe majority of the votes cast at the election are in favor of inclusion, the election of- 
ficial shall enter an order including any conditions so prescribed and making the area a part of the 
infrastructure development zone. The validity of the inclusion shall not be questioned directly or 
indirectly in any suit, action or proceeding; and 

(8) nothing in this subsection shall permit the inclusion in an infrastructure development 
zone of any property that could not be included in the infrastructure development zone at the time 
of its organization without the written consent of the owners thereof, unless the owners of the 
property consent in writing to the inclusion of the property in the infrastructure development zone 
in a petition filed pursuant to this section or unless the property is no longer excludable pursuant 
to the provisions of Paragraph (4) of this subsection. 

C, Nothing in this section shall be construed to permit the inclusion in an infrastructure de- 
velopment zone of any real property located in a municipality or a county outside a municipality 
unless the governing body of the municipality or county has adopted a resolution authorizing 
the inclusion or waives its right to require the resolution in its sole discretion. Any resolution of 
approval so adopted or waiver so given shall be appended to any petition filed pursuant to Para- 
graph (1) of Subsection A of this section or Subparagraph (a) of Paragraph (1) of Subsection 2 of 
this section. 

D. Not more than thirty days nor less than twenty days prior to a meeting of the board held 
pursuant to Paragraph (2) of Subsection A of this section or Paragraph (3) of Subsection B of this 
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section, the secretary shall send notification by first class mail of the meeting to the property own- 
ers within the area proposed to be included within the infrastructure development zone as listed 
on the records of the county clerk on the date requested. Notification of the hearing may also be 
sent by electronic mail to property owners that have an electronic mail address. The notification 
shall indicate that it is a notice of a meeting for consideration of the inclusion of real property 
within an infrastructure development zone and shall indicate the date, time, location and purpose 
of the meeting, a reference to the services of the infrastructure development zone as described in 
the service plan, the maximum mill levy, if any, or stating that there is no maximum that may be 
imposed if the proposed area is included within the infrastructure development zone, and proce- 
dures for the filing of a petition for exclusion pursuant to Paragraph (4) of Subsection B of this 
section. Except as provided in this subsection, the mailing of the notification by first class mail to 
all addresses within the area proposed to be included within the infrastructure development zone 
shall constitute a good-faith effort to comply with this section. Failure to notify all electors by first 
class mail shall not provide grounds for a challenge to the meeting being held. 


History: Laws 2009, ch. 136, § 15; 2019, ch. 10, § 3. mail; in Subsection D, deleted "certified" and added "first 


The 2019 amendment, effective June 14, 2019, re- class" throughout, and added "Notification of the hearing 
quired notifications for public meetings mandated by the may also be sent by electronic mail to property owners 
Infrastructure Development Zone Act be sent by first class that have an electronic mail address.". 


mail, and allowed notifications to be sent by electronic 


5-17-16. Effect of inclusion order. 


The following shall be applicable to any proceeding for inclusion accomplished pursuant to 
Section 15 [5-17-15 NMSA 1978] of the Infrastructure Development Zone Act: 

A: nothing in Section 15 of the Infrastructure Development Zone Act shall affect the validity 
of any area or property included or excluded from an infrastructure development zone by virtue of 
prior laws; 

B. after the date of its inclusion in an infrastructure development zone, the property shall be 
subject to all of the taxes and charges imposed by the infrastructure development zone and shall 
be liable for its proportionate share of existing bonded indebtedness of the infrastructure develop- 
ment zone; but it shall not be liable for any taxes or charges levied or assessed prior to its inclusion 
in the infrastructure development zone nor shall its entry into the infrastructure development 
zone be made subject to or contingent upon the payment or assumption of any tax, rate, fee, toll 
or charge other than the taxes, rates, fees, tolls and charges that are uniformly made, assessed or 
levied for the entire infrastructure development zone, without the prior consent of the fee owners 
or approval of the electors of the area to be included; | 

C. in the infrastructure development zone, the included property shall be liable for its pro- 
portionate share of annual operation and maintenance charges and the cost of services of the 
infrastructure development zone and taxes, rates, fees, tolls or charges shall be certified and levied 
or assessed therefor; provided that nothing in this section shall prevent an agreement between 
a board and the owners of property sought to be included in an infrastructure development zone 
with respect to the fees, charges, terms and conditions on which the property may be included; 

D, the change of boundaries of the infrastructure development zone shall not impair nor affect 
its organization nor shall it affect, impair or discharge any contract, obligation, lien or charge on 
which it might be liable or chargeable had the change of boundaries not been made; 

E. the order of any inclusion of territory accomplished pursuant to Section 15 of the Infrastruc- 
ture Development Zone Act shall be filed in accordance with the provisions of Section 11 [5-17-11 
NMSA 1978] of that act; and . 

F. the infrastructure development zone's facility and service standards that are applied 
within the included area shall be compatible with the facility and service standards of adjacent 
municipalities. 


History: Laws 2009, ch. 136, § 16. IV, § 28, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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5-17-17. Exclusion of territory. 


A. The boundaries of an infrastructure development zone may be altered by the exclusion of 
real property by the fee owners of one hundred percent of any real property situate in the infra- 
structure development zone filing with the board a petition requesting that the real property of 
the fee owners be excluded and taken from the infrastructure development zone. The petition 
shall set forth a legal description of the property, shall state that assent to the exclusion of the 
property from the infrastructure development zone is given by the fee owners thereof and shall 
be acknowledged by the fee owners in the same manner as required for conveyance of land. 

B. The board shall hear the petition at a public meeting after publication of notice of the filing 
of the petition, the place, time and date of the meeting, the names and addresses of the petition- 
ers, a general description of the area proposed for exclusion and notice that all persons interested 
shall appear at the designated time and place and show cause in writing why the petition should 
not be granted. There shall be no withdrawal from a petition after publication of notice by the 
board without the consent of the board. The failure of any person in the existing infrastructure 
development zone to file a written objection shall be taken as an assent on that person's part to 
the exclusion of the area described in the notice. 

C. The board shall take into consideration and make a finding regarding all of the following 
factors when determining whether to grant or deny the petition or any portion thereof: 

(1) the best interests of all of the following: 

(a) the property to be excluded; 

(b) the infrastructure development zone from which the exclusion is proposed; and 

(c) the municipalities and counties in which the infrastructure development, zone is 
located; 

(2) the relative cost and benefit to the property to be excluded from the provision of the 
infrastructure development zone's services; 

(3) the ability of the infrastructure development zone to provide economical and sufficient 
services to both the property to be excluded and all of the properties within the infrastructure 
development zone's boundaries; 

(4) the effect of denying the petition on employment and other economic conditions in the 
infrastructure development zone and surrounding area; 

(5) the economic impact on the region and on the infrastructure development zone, sur- 
rounding area and state as a whole if the petition is denied or the resolution is finally adopted; 

(6) whether an economically feasible alternative service may be available; and 

(7) . the additional cost to be levied on other property within the infrastructure develop- 
ment zone if the exclusion is granted. 

D. If the board, after considering all of the factors set forth in Subsection C of this section, 
determines that the property described in the petition or some portion thereof should be excluded 
from the infrastructure development zone, it shall order that the petition be granted, in whole or 
in part; provided that: 

(1) ifthe property to be excluded from the infrastructure development zone will be served 
by a proposed infrastructure development zone that is not yet organized, the board shall not order 
that the petition be granted until the proposed infrastructure development zone has been orga- 
nized pursuant to the Infrastructure Development Zone Act, and notwithstanding any other provi- 
sion of that act to the contrary, the property to be excluded may be included within the boundaries 
of the proposed infrastructure development zone; and | 

(2) the order of exclusion shall recite in the findings a description of any bonded indebt- 
edness in existence immediately preceding the effective date of the order for which the excluded 
property is liable and the date that the bonded indebtedness is then scheduled to be retired; pro- 
vided that a failure of the order for exclusion to recite the existence and scheduled retirement date 
of the indebtedness, when due to error or omission by the infrastructure development zone, shall 
not constitute grounds for correction of the omission of a levy on the excluded property from the 
assessment roll. 
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E. Ifthe board, after considering all of the factors set forth in Subsection C of this section, 
determines that the property described in the petition should not be excluded from the infrastruc- 
ture development zone, it shall order that the petition be denied, provided that: 

(1) any petition that is denied may be appealed to the approving authority for review of 
the board's decision. The appeal shall be taken no later than thirty days after the decision; 

(2) upon appeal, the approving authority shall consider the factors‘set forth in Subsection 
C of this section and shall make a determination as:to whether to exclude the properties men- 
tioned in the petition or resolution based on the record developed at the hearing before the board; 

(3) the decision of the approving authority may be appealed, within thirty days of the ap- 
proving authority's decision, to the district court for en county in which the proposed Spahr: 
area is located; and 

(4) upon appeal, the court shall review es record developed at the hearing before the 
board and, after considering all of the factors set forth in Subsection C of this section, shall make a 
determination whether to exclude the properties mentioned in the petition or resolution. 


History: Laws 2009, ch. 186,817. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 dontuteed no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-18. Effect of exclusion order. 


A. Territory excluded from an infrastructure development zone pursuant to the provisions of 
Section 17.[5-17-17 NMSA 1978] of the Infrastructure Development Zone‘Act shall not be subject 
to any property tax levied by the board for the operating costs of the infrastructure development 
zone. For the purpose of retiring the infrastructure development zone's outstanding indebtedness 
and the interest thereon existing at the effective date of the exclusion order, the infrastructure 
development zone shall remain intact, and the excluded territory shall be obligated to the same 
extent as all other property within the infrastructure development zone but only for that propor- 
tion of the outstanding indebtedness and the interest thereon existing immediately prior to the ef- 
fective date of the exclusion order. The board shall levy annually a property tax on all the excluded 
and remaining property sufficient, together with other funds and revenues of the infrastructure 
development zone, to pay the outstanding indebtedness and the interest thereon: The board may 
also establish, maintain, enforce and, from time to time, modify the: service charges; tap fees and 
other rates, fees, tolls and charges, upon residents or users in the area of the infrastructure devel- 
opment zone as it existed prior to the exclusion as may in the discretion of the board'be necessary 
to supplement the proceeds of the tax assessments in the payment of the outstanding indebted- 
ness and the interest thereon. In no event shall excluded territory of an infrastructure develop- 
ment zone become obligated for the fg ab = yin bonded indebtedness hehe after the date of 
the court's exclusion order. 

B. The change of boundaries of the Hifenetttbate devaldjoutnt zone shall not impair nor affect 
its organization, nor shall it affect, impair or discharge any contract, obligation, lien or charge on 
which it might be liable’or chargeable had the change of ee not been made. 
History: Laws 2009, ch. 136, § 18. IV, § 28, was effective June 19, 2009, 90 bs. after the ad- 


Effective dates. — Laws 2009, ch, 136 contained no_.;, journment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-19. Dissolution. | 


A. The infrastructure davalonment zone shall be dissolved by a resolution of the board eesies a 
determination that each of the following conditions exist: 
(1) all improvements owned,by the infrastructure development zone have been, or provi- 
sion has been made for all improvements to be; conveyed. to the municipality or county in which 
the infrastructure development zone, or the applicable part thereof, is located; eid 
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(2) either the infrastructure development zone has no outstanding bond obligations or the 
municipality or county has assumed all of the outstanding pon obligations of the infrastructure 
development zone; and 

(3) -all obligations of the infrastructure aeeaehaiielth zone pursuant to any development 
agreement with the municipality or county have been satisfied. 

B. All property in the infrastructure development zone that is subject to the lien of taxes or spe- 
cial assessments shall remain subject to the lien for the payment of general obligation bonds and 
special assessment bonds, notwithstanding dissolution of the infrastructure development zone. 
The infrastructure development zone shall not be dissolved if any revenue bonds of the infrastruc- 
ture development zone remain outstanding unless an amount of money sufficient, together with 
investment income thereon, to make all payments due on the revenue bonds either at maturity or 
prior redemption has been deposited with a trustee or escrow agent and pledged to the payment 
and redemption of the bonds. The infrastructure development zone may continue to operate after 
dissolution only as needed to collect money and make payments on any outstanding bonds. 


History: Laws 2009, ch. 136, § 19. , IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the pinge-seetes 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-20. Elections. 


A. Except as provided otherwise in the Infrastructure Development Zone Act, the provisions 
of the Election Code [Chapter 1 NMSA 1978] shall govern all elections conducted PpeuEs to the 
Infrastructure Development Zone Act. 

B. At an election for the organization of a new infrastructure development zone, the approving 
authority shall also order the submission of the proposition of issuing general obligation bonds or 
creating other general obligation indebtedness if the petition filed pursuant to Section 3 [5-17-3 
NMSA 1978] of the Infrastructure Development Zone Act requests that the questions be submit- 
ted at the organization election, 

C. After an infrastructure development zone is organized and the.first board is elected, the 
board shall govern the conduct of all subsequent regular and special elections of the infrastructure 
development zone and shall render all interpretations and make all decisions as to controversies 
or other matters arising in the conduct of the elections. 

D. Special elections may be conducted by the board after publication and notice no less than 
thirty days prior to the date of the election. The notice shall be mailed to all eligible electors and 
shall state: 

(1) the date, time and place of the special election; 

(2) asummary of the question or questions to be voted upon; and 

(3) how an eligible elector may obtain a copy of the resolution of the board in which the 
special election was approved. 

EK. All powers and authority granted to the board by this section for the aires of regular or 
special elections may be exercised in the absence of the board by the secretary or by an assistant 
secretary appointed by the board. The person named by the board who is responsible for the con- 
ducting of the election shall be the designated election official. 

F. Not less than seventy-five days nor more than ninety days before a regular infrastructure 
development zone election, the designated election official shall provide notice by publication of a 
call for nominations for the election. The call shall state the director offices to be voted upon at the 
election, where a self-nomination and acceptance form may be obtained, the deadline for submit- 
ting the self-nomination and acceptance form to the designated election official. and information 
on obtaining an absentee ballot. 

G. Not less than sixty-seven days before the date of the regular infrastructure development 
zone election, any person who desires to be a candidate for the office of a director shall file a self- 
nomination and acceptance form or letter signed by the candidate and by an eligible elector as a 
witness to the signature of the candidate. 
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H. On the date of signing the self-nomination and acceptance form or letter, a candidate for 
director shall be an eligible elector of the infrastructure development zone. 

I. The self-nomination and acceptance form or letter shall state the name of the infrastructure 
development zone in which the election will be held, the director office sought by the candidate, 
the term of office sought if more than one length of a director's term is to be voted upon at the 
election, the date of the election and the full name of the candidate as it is to appear on the ballot. 
Unless physically unable, all candidates and witnesses shall sign their own signature and shall 
print their names, their respective residence addresses, including the street number and name, 
the city or town, the county, telephone number and the date of signature on the self-nomination 
and acceptance form or letter. 

J. The self-nomination and acceptance form or letter shall be filed with the designated election 
official or, if none has been designated, the presiding officer or the secretary of the board. 

K. No person shall be permitted to vote in any election unless that person is an eligible elector. 


History: Laws 2009, ch. 136, § 20. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-21. Directors; terms; organization of board. 


A. Of the initial board members, two directors shall serve until they or their successors are 
elected and qualified at the next regular election occurring in any year following that in which the 
infrastructure development zone was organized, and three shall serve until they or their:succes- 
sors are elected and qualified at the second regular election after organization. At its first meeting, 
the directors shall draw lots to determine the initial terms: 

B.. The basic term of office for directors, after the original terms provided in Subsection A of 
this section, shall be four years. 

C. At its first meeting, the board shall elect one of its members as chair of the board and presi- 
dent of the infrastructure development zone, one of its members as.a treasurer of the board and 
of the infrastructure development zone and a secretary who may be a member of the board. The 
secretary and the treasurer may be one Hewson but, if that is the case, the position shall be filled 
by a member of the board. 

D. The secretary shall keep a record of all the board's proceedings, minutes of all meetings, 
certificates, contracts, bonds given by employees and all corporate.acts, which shall be open to in- 
spection of all eligible electors, as well as to all other interested parties. 

E. The treasurer shall keep strict and accurate accounts of all money received by and dis- 
bursed for and on behalf of the infrastructure development zone in permanent records. The provi- 
sions of the Audit Act [12-6-1 through 12-6-14 NMSA 1978] shall apply to all financial affairs of 
the infrastructure development zone. 

F.. Each director may receive,as compensation for the director's service a sum not to exceed 
one hundred dollars ($100) per meeting attended or one thousand six hundred dollars ($1,600) 
per year. 

G... The board shall meet regularly at a time and in a place to be designated by the board. Spe- 
cial meetings may be held as often as the needs of the infrastructure development zone require, 
upon notice to each director. All official business of the board shall be conducted only during 
regular or special meetings at which a quorum is present, and all meetings shall be open to the 
public and comply with the Open Meetings Act [10-15-1 through 10-15-4 NMSA 1978]. 

H. The office of the infrastructure development zone shall be at some fixed place to be deter- 
mined by the board. All public records of the infrastructure development zone shall be subject to 
the Inspection of Public Records Act [14-2-1 through 14-2-12 NMSA 1978]. 

I. Any vacancy on the board shall be filled by appointment by the remaining. directors, the 
appointee to serve until the next regular election, at which time the vacancy shall be filled by 
election for any remaining unexpired portion of the term. If, within sixty days of the occurrence 
of any vacancy, the board fails, neglects or refuses to appoint a director from the pool of any duly 
qualified, willing candidates, the approving authority shall appoint a director to fill the vacancy; 
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provided that, if there are no duly elected directors and if the failure to'appoint a new board will 
result in the interruption of services that are being provided by the infrastructure development 
zone, then the approving authority shall appoint all directors from the me of duly elated, will- 
ing candidates. 

J.‘ Any director elected to the betel of an infnsatah amen development zone who Hes actually 
held office for at least six months may be recalled from office by the eligible electors of the infra- 
structure development zone. A petition signed: by the lesser of three hundred eligible electors or 
forty percent of the eligible electors demanding the recall of any director named in the*petition 
shall be filed with the board and the election shall.be governed by the provisions of Section 20 [5- 
17-20 NMSA 1978] of the Infrastructure Development Zone Act. 


History: Laws 2009, ch. 136, § 21. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-22. General powers. 


Except as limited by the service plan of the infrastructure development zone, the board has the 
following powers: ” 

A. to have perpetual Juans 

B. tohave and use‘a corporate seal; 

C.. to sue and be sued and to be a party to suits, actions and proceedings; » 19 

D: pursuant to the Procurement Code [13-1-28 through 13-1-199 NMSA 1978], to ents into 
contracts and agreements affecting the affairs of the infrastructure sa iain. zone, except as 
otherwise provided in the Infrastructure Development Zone Act; 

E. to borrow money and incur indebtedness and evidence the same by certificates,:notes or 
debentures, and to issue bonds, including revenue bonds, in accordance with the provisions of Sec- 
tions 28, 29 and 30 (5-17-28, 5-17-29and 5-17-30 NMSA 1978] of the Infrastructure Development 
Zone Act, and to invest money of the infrastructure development zone in accordance with law; 

F. ‘to acquire, dispose of and encumber real and personal property, including rights and inter- 
ests in property, leases-and easements necessary to the functions or the operation of the infra- 
structure development zone; provided that the board shall not pay more than fair market value 
and reasonable settlement costs for any interest in real property and shall not pay for any interest 
in real property. that must otherwise be dedicated for public use or the infrastructure antigens 
zone's use in accordance with any governmental ordinance, rule or law; 

G. torefund any bonded indebtedness as provided in the Infrastructure Development Zone Ket: 

H. to have the management, control and supervision of all the business and affairs of the in- 
frastructure development zone and all construction, installation, operation and I cuNvSHENeS of 
infrastructure development zone improvements; 

I. to appoint; hire and retain agents, employees, engineers, managers, attorneys and consultants; 

J. to fix and from time to time to increase or-decrease fees, rates, tolls, penalties or charges 
for services, programs or facilities furnished by the infrastructure development zone. The board 
may pledge the revenue for the payment of any indebtedness of the infrastructure development 
zone. Until paid; all the fees, rates, tolls, penalties or charges shall constitute a perpetual lien on 
and against the property served, and any lien may be foreclosed in the same manner as provided 
by ‘the laws for the foreclosure of mechanics' liens. Notwithstanding any other provision to the 
contrary, the board may waive or amortize all or part of the tap fees and connection fees or extend 
the time period for paying all or part of the fees for property within the infrastructure develop- 
ment zone in order to facilitate the construction, ownership and operation of affordable housing 
on the property. However, the board shall have the authority to condition the waiver, amortization 
or extension upon the recordation against the property of a deed restriction, lien or other lawful 
instrument requiring the payment of the fees in the event that the property's use as affordable 
housing is discontinued; 

K. to furnish services and facilities without the boundariek of the infrastructure development 
zone and to establish fees, rates, tolls, penalties or charges for the services and facilities; 
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L. to accept, on behalf of the infrastructure development zone, real or personal property for the 
use of the infrastructure development zone and to accept gifts and conveyances made to the infra- 
structure development zone upon the terms or conditions as the board may approve; 

M. to adopt, amend and enforce bylaws and rules not in conflict with the constitution and laws 
of this state for carrying on the business, objects and affairs of the board and of the infrastructure 
development zone; 

N. to have and exercise all rights and powers necessary or incidental to or implied from the 
specific powers granted to infrastructure development zones by the Infrastructure: Development 
Zone Act. The specific powers shall not be considered as a limitation upon any power necessary 
or appropriate to carry out the purposes and intent of the Infrastructure Development Zone Act; 

O. to authorize the use of electronic records or signatures and adopt rules, standards, policies 
and procedures for use of electronic records or signatures; 

P. to enter into contracts with public utilities, cooperative electric associations and municipali- 
ties for the purpose of furnishing street-lighting service; 

Q. to erect and maintain, in providing safety protection services, traffic and safety controls 
and devices on streets and highways and at railroad crossings, and to enter into agreements with 
each county in which an infrastructure development zone is located or with adjoining counties, 
the department of transportation or railroad companies for the erection of the safety controls and 
devices and for the construction of underpasses or overpasses at railroad crossings; 

R.- to finance line extension charges for new telephone construction for the purpose of furnish- 
ing telephone service exclusively in infrastructure development zones that have no property zoned 
or valued for assessment as residential; 

S.° to establish, maintain and operate a system to transport the public by bus, rail or sh other 
means of conveyance, or any combination thereof; 

T. to furnish security services for any area within the infrastructure development zone. This 
power may be exercised only after the infrastructure development zone has provided written 
notification to, consulted with and obtained the written consent of all:local law enforcement agen- 
cies having jurisdiction within the area. Any local law enforcement agency having jurisdiction 
within the area may subsequently withdraw its consent after consultation with and providing 
written notice of the withdrawal to the board; 

. U. to furnish covenant enforcement and design review services within the infrastructure 
development zone only if the revenues used to furnish the services are derived from the area in 
which the service is furnished; and 

V. ‘to provide activities in support of business recruitment, sentinel aig at and development 
within the infrastructure Bevel Patter zone. 


History: Laws 2009, ch. 136, § 22. * ‘TV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 anieiend no journment of the legislature; 
effective date provision, but, pursuant to N.M. Const., art. 


5- 17- 23. Park and recreational seivices; ; additional powers; limitations. 


In aiden to the powers specified in Section 22 [5- 17-22 NMSA 1978] of the Infrastructure 
Development: Zone Act, if within the scope of the service plan, the board has the following powers 
for and on behalf of the infrastructure development zone: 

A. to operate.a system of television relay and translator facilities and to use, acquire, equip 
and, maintain land, buildings and other recreational facilities therefor; and 

B. to use the power granted.in Section 22 of the Infrastructure Development Zone Act for the 
establishment of recreational facilities, including leases, easements and other interests in land for 
the preservation or conservation of sites; scenes, open space and vistas of recreational, scientific, 
historic, aesthetic or other public interest. As used in this subsection, "interests in land”. means 
any rights and interests in land less than the full fee interest, including future interests, ease- 
ments, covenants and contractual rights. Every interest in land, held pursuant to this subsection, 
when recorded shall be deemed to run with the land to which it pertains for the benefit of the park 
and recreation services of the infrastructure development zone and may be protected and enforced 
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by the infrastructure development zone in any court of general jurisdiction by any proceeding 
known at law or in equity. 


History: Laws 2009, ch. 136, § 23. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature, . 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-24. Sanitation, water and sanitation or water services; additional 
powers. vig 


In addition to the powers specified in Section 22 [5-17-22 NMSA 1978] of the Infrastructure 
Development Zone Act, the board, if within the scope of the service plan, has the following powers 
relating to sanitation, water and sanitation and water services for and on behalf of the infrastruc- 
ture development zone: 

A. with the consent of the approving authority, to compel the owner of premises located within 
the boundaries of the infrastructure development zone, whenever necessary for the protection of 
public health, to connect the owner's premises, in accordance with the state codes, to the sewer, wa- 
ter and sewer, or water lines, as applicable, of the infrastructure development zone within twenty 
days after written notice is sent by registered mail, if the sewer or water line is within four hun- 
dred feet of the premises. If the connection is not begun within twenty days, the board may there- 
after connect the premises to the sewer, water and sewer, or water system, as applicable, of the 
infrastructure development zone and shall have a perpetual lien on and against the premises for 
the cost of making the connection. The lien may be foreclosed in the same manner as provided by 
the laws of this state for the foreclosure of mechanics’ liens; provided that nothing in this subsec- 
tion shall be construed as authorizing the board of an infrastructure development zone to compel 
any connection with the sewer, water and sewer, or water lines, as applicable, of the infrastructure 
development zone, by any owner of premises located outside of the infrastructure development 
zone who utilizes private or nongovernmental persons, services, systems or facilities; 

B. to divide the infrastructure development zone into areas according to the water or sanita- 
tion services furnished or to be furnished therein. The board has the power to fix different rates, 
fees, tolls or charges and different rates of levy for tax purposes against all of the taxable property 
within the several areas of the infrastructure development zone according to the services and fa- 
cilities furnished or to be furnished therein within a reasonable time; 

C. ifthe board divides an infrastructure development zone into areas according to the facilities 
and services furnished or to be furnished, to determine the amount of money necessary to be raised 
by taxation within each area, taking into consideration other sources of revenue within the area, 
and to fix a levy that, when levied upon every dollar of the valuation for assessment of taxable prop- 
erty within the area of the infrastructure development zone, will supply funds for the payments of 
the costs of acquiring, operating and maintaining the services or facilities furnished in the area and 
will pay promptly, when due, the principal or interest on bonds or other obligations issued and its 
pro rata share of the general operating expenses of the infrastructure development zone; . 

D. to establish, construct, operate and maintain works and facilities across or along any public 
street or highway, and in, upon or over any vacant public lands and across any stream of water or 
watercourse. The governing body of a county in which any public streets or highways are situated, 
which are to be cut into or excavated in the construction or maintenance of any of the facilities, 
has authority to adopt by resolution the rules as it deems necessary in regard to the excavations 
and may require the payment of reasonable fees by the infrastructure development zone as may be 
fixed by the governing body to ensure proper restoration of the streets or highways; 

E. to assess reasonable penalties for delinquency in the payment of rates, fees, tolls or charges 
or for any violations of the rules of the infrastructure development zone together with interest 
on delinquencies from any date due at not more than one percent per month or fraction thereof; 
to shut off or discontinue water or sanitation service for the delinquencies and delinquencies in 
the payment of taxes or for any violation of the rules of the infrastructure development zone; and 
to provide for the connection with and the disconnection from the facilities of the infrastructure 
development zone; 
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F. .to acquire water rights and construct and operate lines and facilities within by without the 
Teves trnniars development zone; 
'-G.. to fix.and from time to time to increase or decrease tap fees. The board may piadive the 
revenue for.the payment of any indebtedness of the infrastructure development zone; and 
H. to assess availability of service or facilities charges subject'to the following provisions: 
i (1) no fee, rate, toll or charge for connection to or use of services or facilities of the infra- 
structure development zone shall be considered an availability of service or facilities charge; 

(2) any availability of service or facilities charges shall be made only when a notice, stat- 
ing that the availability of service or facilities charges are being considered and’stating the date, 
time and place of the meeting at which they are to be considered, has been mailed by first-class 
United States mail, postage prepaid, to each taxpaying elector of the infrastructure development 
zone at the taxpaying elector's last-known address, as disclosed by the tax records of ae sry 
within which the infrastructure development zone is located; 

(3) ‘availability of service or facilities charges shall be vin eae Sulbay for the purpose of 
paying principal of and interest'on any outstanding indebtedness or bonds of the infrastructure 
development zone and shall not be used to pay any operation or maintenance expenses of, nor capi- 
tal improvements within or for, the infrastructure development zone; 

(4). availability of service or facilities charges shall be assessed only where bint R sewer or 
both water ‘and sewer lines are installed and ready for connection within one hundred feet of any 
property line of the residential lot or'residential lot equivalent to be assessed, but to one or both of 
which line or lines the particular lot or lot equivalent to be assessed is not connected; and 

(5) availability of service or facilities charges shall be a percentage, not to exceed fifty 
percent, of the fees, rates, tolls or charges for use of services or facilities of the infrastructure devel- 
opment zone, said percentage to be determined by the board. If the fees, rates, tolls or charges for 
the use of services or facilities vary dependent upon quantities of usage, the availability of service 
or facilities charges shall be a percentage, determined by the board, not to exceed fifty percent, of 
the average usage derived by dividing the total usage quantity for the infrastructure development 
zone for the last preceding fiscal year by the total number of users in the infrastructure develop- 
ment zone. In addition, the aggregate amount of revenue budgeted and expected to be derived 
from availability of service or facilities charges shall not exceed the total amount of principal of 
and interest on the outstanding indebtedness or bonds of the infrastructure development zone for 
the service currently budgeted for and to mature or accrue during the annual period within which 
the availability of service or facilities charges are payable, less the amount budgeted and expected 
to be produced during the period by the mill levy allocable to the service then being budgeted for 
and levied and assessed by the infrastructure development zone. 


History: Laws 2009, ch. 136, § 24. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


A. The board may divide the infrastructure development zone into one or more areas consis- 
tent with the services to be furnished therein. However, any facility operated by the infrastructure 
development zone within the area may be used by any resident of the infrastructure development 
zone for the same fee charged to persons residing within the area. Whenever the board divides 
the infrastructure development zone into one or more areas pursuant to this section, the board 
shall provide notification of the action to each governing body with zoning jurisdiction over terri- 
tory included in the infrastructure development zone. Each governing body that is entitled to the 
notification may elect, within thirty days after the notification, to treat the action as a material 
modification of the infrastructure development zone service plan in accordance with Section 14 [5- 
17-14 NMSA 1978] of the Infrastructure Development Zone Act. 

B. Any area created pursuant to this section shall be a subdistrict of the infrastructure de- 
velopment zone. A subdistrict shall be an independent political subdivision, shall act pursuant 
to the provisions of the Infrastructure Development Zone Act and shall possess all of the rights, 
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privileges and immunities of the infrastructure development zone. The subdistrict shall be sub- 
ject to the service plan of the infrastructure development zone. 

C. The board of the infrastructure development zone shall constitute ex officio the board of 
directors of the subdistrict. The presiding officer of the board shall be ex officio the presiding of- 
ficer of the subdistrict, the secretary of the board shall be ex officio the secretary of the subdistrict 
and the treasurer of the board shall be ex officio the treasurer of the subdistrict. The debt of the 
subdistrict: shall be treated separately from the debt of the infrastructure development zone and 
shall not be treated as debt of the infrastructure development zone; provided that the total debt of 
the infrastructure development zone and all subdistricts shall not exceed any debt limits specified 
in the service plan of the infrastructure development zone.. 

D. The board shall make any determination specified in Subsection A of this section by resolu- 
tion adopted at a regular or special meeting of the board after publication of notice of the purpose 
of the public meeting and the place, time and date of the meeting. 

E. No resolution dividing the infrastructure development zone into one or more subdistricts 
shall be adopted by the board if a petition objecting to the division is signed by the owners of tax- 
able real and personal property, consisting of more than fifty percent of the total valuation for 
assessment of all taxable real and personal property within the proposed subdistrict boundaries, 
and is filed with the board no later than five days prior to the public meeting; provided, however, 
that the board may change the geographical boundaries of the subdistrict at the public meeting. 

F. If taxes are to be levied or debt is to be created within a subdistrict of the infrastructure 
development zone, the board shall submit a ballot issue approving the taxes or debt to the eligible 
electors within the subdistrict at a regular infrastructure development zone election or at a special 
election. : 


History: Laws 2009, ch. 136, § 25. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-26. Revenues. 


The projects to be constructed or poguited as shown in the service plan may be financed from the 
following sources of revenue: 


A. proceeds received from the sale of bonds of the infrastructure development zone; 

B. money of the municipality or county contributed to the infrastructure development zone; 

C. annual property taxes or special assessments; 

D. state or federal grants or contributions; 

E.. private contributions; 

F. user, landowner and other fees, tolls and charges; 

G. proceeds of loans or advances; and 

H. any other money available to the infrastructure development zone by law. 

History: Laws 2009, ch. 136, § 26. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 


effective date provision, but, pursuant to N.M. Const., art. 


5-17-27. State capital outlay projects prohibited. 


An infrastructure development zone shall not request nor receive state funding for a capital 
outlay project; provided that this prohibition does not apply to buildings or facilities that may be 
located within an infrastructure development zone but that are owned by the state or one of its 
agencies, institutions or other political subdivisions or that are financed through the Statewide 
Economic Development Finance Act [Chapter 6, Article 25 NMSA 1978]. 


History: Laws 2009, ch. 136, § 27. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no ——_ journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. i} 
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5-17-28. General obligation bonds; tax levy; exception. 


A. At any time after the organization of the infrastructure development zone, the board may 
order and call a general obligation bond election to submit to the eligible electors the question of 
authorizing the infrastructure development zone to issue general. obligation bonds of the infra- 
structure development zone to provide money for any services consistent with the service plan. 
If included. in the petition filed pursuant to Section 3 [5-17-3 NMSA 1978] of the Infrastructure 
Development Zone Act, the question of authorizing general obligations bonds may also be held in 
conjunction with the organization election. 

B. If general obligation bonds are approved at an election, the board may issue and sell general 
obligation bonds of the infrastructure development zone. 

C. Bonds may be sold in a public offering or in a negotiated sale. 

_ D... After the bonds are issued, the board shall enter in its minutes a record of the bonds sold 
and their numbers and-dates and shall annually levy and cause a property tax to be collected, at 
the same time and in the same manner as other property.taxes are levied and collected on all tax- 
able property in the infrastructure development. zone, sufficient, together with any money from 
the sources described in Section 26 [5-17-26 NMSA 1978],of the Infrastructure Development Zone 
Act to pay debt service on the bonds when due. Money derived from the levy of property taxes that 
are pledged to pay the debt service on the bonds shall be kept separately from other funds of the 
infrastructure development zone. Property tax revenues not pledged to pay debt service on bonds 
may be used to pay other costs of the infrastructure development zone, including costs of organiza- 
tion, administration, operation and maintenance, services or enhanced services. An infrastructure 
development zone's levy of property taxes shall constitute a lien on all taxable property within the 
infrastructure development zone, including all leased property or improvements to leased land, 
which shall be subject to foreclosure in the same manner as other property tax liens under the 
laws of this state. The lien shall include delinquencies and interest thereon at a rate not to exceed 
ten percent per year, the actual costs of foreclosure and any other costs of the infrastructure devel- 
opment zone resulting from the delinquency. The proceeds of any foreclosure sale shall be depos- 
ited in the special bond fund for payment of any obligations secured thereby. 

E. Subject.to the election requirements of this section,.an infrastructure development zone 
may issue general obligation bonds at such times and in such amounts as the infrastructure devel- 
opment zone deems appropriate to carry out a project or projects in phases. 

F.. Pursuant to this section, the infrastructure development zone may issue and sell refunding 
bonds to refund general obligation bonds of the infrastructure development zone authorized by 
the Infrastructure Development Zone Act. No election is required in connection with the issuance 
and sale of refunding bonds. Refunding bonds issued pursuant to this section shall have a final 
maturity date no later than the final maturity date of the bonds being refunded. 


4 A 
History: Laws 2009, ch. 136, § 28. | IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 


effective date provision, but, pursuant to N.M. Const., art. 


5-17-29. Special assessment; bonds; imposition. 


A. -At any time after the organization of the infrastructure development zone, the board may 
from time to time order that a hearing be held to determine whether a special assessment should 
be imposed and special assessment bonds issued to provide money for any services consistent with 
the service plan. The question of imposing a special assessment may be considered at the hearing 
on infrastructure development zone organization upon notice that both issues will be heard at that 
time, which notice shall include the information required in Subsection B of this section. 

B. Notice of hearing shall be provided by publication of a notice at least thirty days in advance 
of the hearing itself. The notice shall include the following: 

(1) a description of the method by which the amount of the proposed special assessment 
will be determined for each class of property to which the levy is proposed to apply, in sufficient de- 
tail to enable the owner of the affected parcel to determine the amount of the special assessment; 
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(2) adescription of the project to be;financed with special assessment bonds or revenues; and 

(3) astatement that any person affected by the proposed i pes assessment are ge: in 
writing or in person-at the hearing. 

C. After a hearing 6n the proposed special assessment and the issuance of special adecambae 
bonds, the board shall, based upon the evidence presented at the hearing, issue a decision as to 
whether to impose a special assessment and, if so, the‘method of assessment for each class of prop- 
erty and the project to be financed thereby. The decision shall also respond to each: Ante: to the 
assessment raised at the hearing. 

D. Special assessment bonds may be sold in a public offering or ina wageteatiod sale. 

E. After the bonds are issued, the board shall enter in its minutes a record of the bonds sold 
and their numbers and dates, and shall annually'impose and cause a‘special assessment to be 
collected, at the same time and in the same manner as property taxes are levied and collected on 
all property within the infrastructure development zone that may be subject to the assessment, 
including all leased property or improvements to leased land, sufficient, together with any other 
money lawfully available to pay debt service on the bonds when due, except to the extent that the 
board has provided for other imposition, collection and foreclosure procedures in connection with 
special assessments. Money derived from the imposition of the special assessment when collected 
that is pledged to pay the debt service on the bonds shall be kept separately from other funds of 
the infrastructure development zone. Special assessment’ revenues not pledged to pay debt service 
on bonds may be used to pay other costs of the infrastructure development zone, including costs of 
organization, administration, operation and maintenance; service or enhanced services. ; 

F. The board shall specify conditions under which the obligation to pay special assessments 
may be prepaid and permanently satisfied. 

G. Special assessments against privately owned residential property shall be aubjaue to ihe 
following provisions: 

- (1) the maximum amount of special assessment that may be imposed shall not be in- 
creased over time by an amount exceeding two percent per year, except that the amount of special 
assessment actually imposed may be increased by up to ten percent as a result of the delinquency 
or default by the owner of any other parcel within the infrastructure development zone; 

(2) the special assessment shall be imposed for a specified time period, after which no fur- 
ther special'assessment shall be imposed and collected, except that special assessments imposed 
solely to finance the cost of ongoing infrastructure development zone services, maintenance or 
operations or enhanced services may be levied while such ses ase maintenance or operations or 
enhanced services are continuing; and 

(3) nothing in this subsection shall preclude the establishment of different categories of 
residential property or changing the amount of the special assessments for a parcel whose size or 
use is changed. A change in the amount of a special assessment imposed upon a parcel due to a 
change in its size or use shall not require voter approval if the method for changing the amount 
of special assessment was approved in the election approving the special assessment in sufficient 
detail to enable the owner of the affected parcel to determine how the change in size or use of the 
parcel would affect the amount of the special assessment. 

H. An infrastructure development zone's imposition of a special assessment shall constitute a 
lien on the property within the infrastructure development zone subject to the special assessment, 
including property acquired by the state or its political subdivisions after imposition of the special 
assessment, which shall be effective during the period in which the special assessment is imposed 
and shall have priority co-equal to the lien of property taxes. A special assessment shall be sub- 
ject to foreclosure by the infrastructure development zone at any time after six months following 
written notice of delinquency to the owner of the real property to which the delinquency applies, 
The lien shall include delinquencies, penalties and interest thereon at a rate not to ‘exceed the 
maximum legal rate of interest per year and penalties otherwise applicable for delinquent prop- 
erty taxes, the infrastructure development zone's actual costs of foreclosure, and any other costs of 
the infrastructure development zone resulting from the delinquency. All rights of redemption ap- 
plicable to property sold in connection with property tax foreclosures pursuant to the laws of this 
state shall apply to property sold following foreclosure of a special assessment lien, The portion of 
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proceeds of any foreclosure sale necessary to discharge the lien for the special assessment shall be 
deposited in the special bond fund for payment of any obligations secured thereby., 

I. No holder of special assessment bonds issued pursuant to the Infrastructure Development 
Zone: Act may compel any exercise of the taxing power of the infrastructure development zone, 
municipality or county to pay the bonds or the interest on'the bonds. Special assessment bonds 
issued pursuant to that act are not a debt of the infrastructure development zone, municipality or 
county, nor is the payment of special assessment bonds enforceable out of any money other than 
the revenue pledged to the payment of the bonds. 

J. Subject to the requirements of this section, an infrastructure development : zone may issue 
special assessment bonds at such times and in‘such amounts as the board poet yaad: to 
carry out a project or projects in phases. 

K.’ Pursuant to this section, the board may issue and aati refunding bonds to refund any special 
assessment bonds of the infrastructure development zone authorized by the Infrastructure Devel- 
opment Zone Act. Refunding bonds issued pursuant to this section shall have a final maturity date 
no later than the final Sa date of the bonds wer refunded. 


History: Laws 2009, ch. 136, § 29. IV, § 23, was effective June 19; 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 


5- 17:30. Revenue bonds: fees and natives: . 


A: At.any time after the organization of the pieakericintie tect cana zone, the board may 
hold a hearing on the question of authorizing the board to issue one or more series of revenue 
bonds of the infrastructure development zone to provide money for any public infrastructure pur- 
poses consistent with the service plan. 

B. Ifrevenue bonds are approved by resolution, the board may issue and sell revenue bonds of 
the infrastructure development zone. 

C. The revenue bonds may be sold in a public offering or in a negotiated sale; however, if the 
bonds are to be sold in a public offering, no revenue bonds may be issued by the infrastructure de- 
velopment zone unless the revenue bonds receive one of the four highest investment grade ratings 
by a nationally recognized bond rating agency. 

D.. The board may pledge to the payment of its revenue bonds any revenues of the infrastruc- 
ture development zone or revenues to be collected by the municipality or county in trust for the 
infrastructure development zone and returned to the infrastructure development zone. 

E. The infrastructure development zone shall prescribe fees'and charges, and shall revise 
them when necessary, to generate revenue sufficient, together with any money from the sources 
described in Section 26 [5-17-26 NMSA 1978] of the Infrastructure Development Zone Act, to pay 
when due the principal and interest of all revenue bonds for the payment of which revenue has 
been pledged. The establishment or revision of any rates, fees and charges shall be identified and 
noticed concurrently with the annual budget process of the infrastructure development zone pur- 
suant to Section 32 [5-17-32 NMSA 1978] of the Infrastructure Development Zone Act. 

F, If, in the resolution of the board, the revenues to be pledged are limited to certain types of rev- 
enues, only those types of revenues may be pledged and only those revenues shall be maintained. 

'G. No holder of revenue bonds issued pursuant to’the Infrastructure Development Zone Act 
may compel any exercise of'the taxing power of the infrastructure development zone, municipality 
or county to pay the bonds or the interest on the bonds. Revenue bonds issued pursuant to that act 
are not a debt of the infrastructure development zone, municipality or county, nor is the payment 
of revenue bonds SHisreea ae out of any money other than the revenue pledged to the payment of 
the bonds. 

H.» Subject to the requirements of this section, an infrastructure devdiconiént zone may issue 
revenue bonds at such times and in such amounts as the board deems appropriate to ey, out a 
project in phases. 

I. Pursuant to this section, the infrastructure development zone may issue and sell refund- 
ing bonds to refund revenue bonds of the infrastructure development zone authorized by the 
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Infrastructure Development Zone Act. Refunding bonds issued pursuant to this section shall have 
a final maturity date no later than the final maturity date of the bonds being refunded. 


History: Laws 2009, ch. 136, § 30. IV, § 23, was effective June'19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-31. Term of bonds. 


For any bonds issued in connection with Section 28, 29 or 30 [5-17-28, 5-17-29 or 5-17-30 NMSA 
1978] of the Infrastructure Development Zone Act, the board shall prescribe the denominations 
of the bonds, the principal amount.of each issue and the form of the bonds and shall establish 
the maturities, which shall not, exceed thirty years, interest payment dates and interest rates, 
whether fixed or variable, not exceeding the maximum rate stated in the notice of the election or 
the resolution of the board. The bonds may be sold by competitive bid or negotiated sale for public 
or private offering at, below or above par. The proceeds of the bonds shall be deposited with the 
treasurer, or with.a trustee or agent designated by the board, to the credit of the infrastructure 
development zone to be withdrawn for the purposes provided by the Infrastructure Development 
Zone Act. Pending that use, the proceeds may be invested as determined by the board. The bonds 
shall be made payable as to both principal and interest solely from revenues of the infrastructure 
development zone, and shall specify the revenues pledged. for such. purposes, and shall contain 
such other terms, conditions, covenants and agreements as the board deems proper. The bonds 
may be payable from any combination of taxes, assessments or other revenues collected or re- 
ceived pursuant to the Infrastructure Development Zone Act. 


History: Laws 2009, ch. 136, § 31. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-32. Petition for tax reduction; annual financial estimate; budget; © 
certification to local government division. 


A. Upon presentation to the board of a petition signed.by the owners of a majority of the 
property.in the infrastructure development zone, the board shall adopt a resolution to reduce or 
eliminate the portion of a tax or special assessment, beginning the next fiscal year, required for 
one or more services specified in the petition. Signatures on a petition to reduce or eliminate a tax 
or special assessment shall be valid for a period of sixty days. 

B. When levying a property tax or imposing a special assessment, the board shall make annual 
statements and estimates of the operation and maintenance expenses of the.infrastructure devel- 
opment zone, the costs of services to be financed by the taxes or special assessment and the amount 
of all other expenditures for services proposed to be paid from the taxes or special assessment and 
of the amount to be raised to pay general obligation bonds of the infrastructure development zone 
or special assessment bonds, all of which shall be provided for by the levy and collection of prop- 
erty taxes on the net taxable value of the real property in the infrastructure development zone or 
by the imposition and collection of special assessments. The board shall file the annual statements 
and estimates with the county clerk for each county in the infrastructure development zone. The 
board shall publish a notice of the filing of the estimate, shall hold hearings on the portions of the 
estimate not relating to debt service on general obligation bonds or special assessment bonds and 
shall adopt a budget. The board, on or before the date set by law for certifying the annual budget of 
the municipality or county, shall fix, levy and assess the amounts to be raised by property taxes or 
special assessments of the infrastructure development zone and shall cause certified copies of the 
order to be delivered to the local government division of the department: of finance and administra- 
tion. All statutes relating to the levy and collection of property taxes, including the collection of de- 
linquent taxes and sale of property for nonpayment of taxes, apply to infrastructure development 
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zone property taxes and to special assessments, except to the extent that the board has provided 
for other imposition, collection and foreclosure procedures in connection with special assessments. 


History: Laws 2009, ch. 136, § 32. ; IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-33. Bonds not obligation of state. 


Except as otherwise provided in the Infrastructure Development Zone Act, all bonds or other 
obligations issued pursuant to that act are payable solely from the revenues of the infrastructure 
development zone that may be pledged to the payment of such obligations, and the bonds or other 
obligations shall not create an obligation, debt or liability of the state or any other of its political 
subdivisions. No breach of any pledge, obligation or agreement of an infrastructure development 
zone shall impose a pecuniary liability or a charge upon the general credit or taxing power of the 
state or any other of its political subdivisions. 


History: Laws 2009, ch. 136, § 33. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 186 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-34. Exemption from Community Service District Act and Special 
District Procedures Act. 


Infrastructure development zones and the provisions of the Infrastructure Development Zone 
Act are exempt from the provisions of the Community Service District Act [4-54-1 through 4-54-5 
NMSA 1978] and the Special District Procedures Act [4-53-1 through 4-53-11 NMSA 1978). 


History: Laws 2009, ch. 136, § 34. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-35. Cumulative authority. 


The Infrastructure Development Zone Act shall be deemed to provide an additional and alterna- 
tive method for the doing of things authorized by that act, and shall be regarded as supplemental 
and additional to powers conferred by other laws and shall not be regarded as in derogation of any 
powers now existing; provided that the issuance of bonds under the provisions of the Infrastruc- 
ture Development Zone Act need not comply with the requirements of any other law applicable to 
the issuance of bonds. 


History: Laws 2009, ch. 136, § 35. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. | 
effective date provision, but, pursuant to N.M. Const., art. 


5-17-36. Liberal interpretation. 


The Infrastructure Development Zone Act,’being necessary for the welfare of the state and its 
inhabitants, shall be perany construed to effect the purposes of that act. 


History: Laws 2009, ch. 186, § 36) 5 |: / 10 (TN, § 23; was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 136 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


if 
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ARTICLE 18 


Renewable Energy Financing District Act 


Sec. Sec. 
5-18-1. Short title. 5-18-8. Special assessment bonds. 
5-18-2. Legislative findings. 5-18-9. Appointment of directors; qualifications; terms; 
5-18-3. Definitions. resumption of governance by governing 
5-18-4. Renewable energy financing districts authorized. body. 
5-18-5. Resolution declaring intention to form district. 5-18-10. Notice et conduct of election for district board. 
5-18-6. Hearing; formation of a district. 5-18-11. Powers and duties of a district. 
5-18-7. Special assessment; lien created. 5-18-12. Change in district. 

§-18-13. Dissolution of district. 


5-18-1. Short title. 


This act [5-18-1 through 5-18-13 NMSA 1978] may be cited as the "Renewable Energy Financing 
District Act". 


History: Laws 2009, ch. 180, § 1. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 180 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-18-2. Legislative findings. 


The legislature finds that: 

A, the development of renewable energy sources will advance the security, economic well-being 
and public and environmental health of the state, as well as contributing to the energy indepen- 
dence of the nation and addressing the issue of global climate change; 

B._ it is in the best interests of the state, municipalities and counties to encourage the develop- 
ment of distributed generation renewable energy sources and the installation by property owners 
of such energy sources; 

C. the high front-end costs of renewable energy installations to real property prevents many 
property owners from making these improvements, and therefore it is desirable and necessary to 
authorize alternative financing procedures to promote the installation of the improvements; and 

D. the creation and administration of renewable energy financing districts to facilitate the de- 
velopment of renewable energy improvements on property in the district will serve a valid public 
purpose and is expressly declared to be in the public interest. 


History: Laws 2009, ch. 180, § 2. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 180 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-18-3. Definitions. 


As used in the Renewable Energy Financing District Act: 

A. "county" means any county, including an H class county; . 

B. "debt service" means the principal of, interest on and premium, if any, on the bonds, when 
due, whether at maturity or prior redemption and fees and costs of agents necessary to handle the 
bonds and the costs of credit enhancement or liquidity support; yc 

C. "district" means a renewable energy financing district formed Dureieent to the Renewable 
Energy Financing District Act by a municipality or by a county in an Pooley men area or in an 
incorporated area with the municipality's consent; 

D. "district board" means the board of directors of the district, which shall be sasha gta of the 
members of the governing body of the municipality or county in which the district is located, or 
at the option of the governing body, five directors appointed by the governing body, as provided in 
Section 9 [5-18-9 NMSA 1978] of the Renewable Energy Financing District Act. The board shall 
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serve until replaced by elected directors, which shall occur not later than six years after the date 
on which the resolution establishing the district is enacted; i 

K. "election" means an election held in compliance with the provisions of the Renewable Energy 
Financing District Act; ' 

F. "governing body" means the body or board that by law is constituted as the governing body 
of the municipality or county in which the district is located; 

G. "municipality" means an incorporated city, village or town; 

H. "owner" means the person who is listed as the owner of real property in the district on the 
current property tax assessment roll; 

I. "renewable energy improvement" means a photovoltaic, solar thermal, geothermal or wind 
energy system permanently installed on real property; and 

J. "special assessment" means a levy imposed against real property within a district. 


History: Laws 2009, ch. 180, § 3. ~~ TV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 180 contained no .journment of the legislature, 
effective date provision, but, pursuant to N,M. Const., art. 


5-18-4. Renewable energy financing districts authorized. 


A. ‘A governing body of a municipality or county may form a district for the purpose of encourag- 
ing, accommodating and financing renewable energy improvements on property within the munici- 
pality or county. A:district shall include only property for which an owner executes an agreement 
consenting to the inclusion of the property within the district and to the imposition of a special 
assessment on the property for the purpose of financing renewable energy improvements. 

B. Adistrict formed by a municipality shall be wholly within the boundaries of the municipality. 
A district formed by a county:shall be wholly within the boundaries of the county and shall be in 
the unincorporated:area of the county, or may include an incorporated area with the municipality's 
consent. A district may include contiguous and noncontiguous property. 

C.. Except as otherwise provided in this section, a district shall be a political subdivision of the 
state, separate and apart from the municipality or county. 


History: Laws 2009, ch. 180, § 4. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 180 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-18-5. Resolution declaring intention to form district. 


A. A governing body may adopt a resolution declaring its intention to forma district. The reso- 
lution shall state the following: 

(1) the purposes for which the district is to be formed; 

(2) that the district shall include only property for which the owner has agreed to the 
inclusion of the property within the district, and that inclusion of property may occur subsequent 
to the adoption of the resolution forming the district; 

(3) the process by which a property owner can execute an agreement to include property 
in the district; 

(4) a description of the specific types of renewable energy improvements that will be 
eligible for the financing provided pursuant to the Renewable Energy Financing District Act; 

(5) that inclusion of property in the district will result in the imposition of special assess- 
ments on the property to pay the costs of the approved renewable energy improvements, financing 
and administrative fees; 

(6) the method of calculating the amount of the ceonial assessment and the manner of 
collection of the special assessment; 

(7) that standards and requirements will be set by the district board for renewable energy 
improvements to be installed on property in the district; 

(8) areference to the Renewable Energy Financing District Act; and 
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(9) that the district will be governed by a district board composed of the members of the 
governing body or by five directors to be appointed by the governing body: slo 
B. The resolution shall direct that a hearing on:formation of the district: be scheduled ahd 
notice be published as required for public eee of the governing body. 


History: Laws 2009, ch. 180, § 5. 1V, § 23, was effective Suse 19, 2009; 90 dasa after the ad- 
Effective dates. — Laws 2009, ch. 180 Paw no journment of the legislature. ; 
effective date provision, but, pursuant to N.M. Const., art. 


5-18-6. Hearing; formation of a district. 


A. At the hearing on formation of a district, the governing body shall accept and pass on writ- 
ten and oral testimony and evidence presented in support of or in opposition to the formation of 
the district. After hearing the written and oral testimony, the governing body shall determine 
whether the district should be formed based on the interests,convenience or necessity'of the own- 
ers of property in the proposed district and the citizens of the municipality or county in which the 
proposed district would be located. 

B. Ifthe governing body determines that the district should be formed, it shall adopt an ordi- 
nance ordering that the district be formed and identifying the method by which property owners 
can execute agreements to have their property included in the district. The ordinance shall state 
that the district will be governed by a district board consisting of members of the governing body, or 
upon determination of the governing body, five directors appointed by the governing body. The ordi- 
nance shall state that one or more resolutions shall be adopted by the district board to identify the 
property to be included in the district and the special assessment to be imposed on that property. 

C. The governing body shallcause a copy of the ordinance ordering formation of the district to 
be delivered to the county assessor and county treasurer of the county in which the district is lo- 
cated, the taxation and revenue department and the local cae moe iti of the “ey eorucen: 
of finance and administration. | 

D. Subsequent to the formation of ‘ts district, property may be included i in the district by ex- 
ecution of an agreement by the owner of the property and the district board, agreeing to the inclu- 
sion of the property and the imposition of a special assessment on the property, and the district 
board shall adopt a resolution to this effect. The district shall deliver a copy: of the resolution to 
the county assessor and county treasurer of the county in which the district is located. A copy of 
the resolution and a description of the property included in the district shall be recorded with the 
county clerk of the county in which the district is located. 


History: Laws 2009, ch. 180, § 6. IV, § 23, was Bffeciive June 19, 2009, 90 Stl after the ai 
Effective dates..— Laws 2009, ch. 180:contained'no © journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-18-7. Special assessment; lien created. 


A. The district board may impose a special assessment on property within the district to facili- 
tate the financing of renewable energy improvements to the property. The special assessment shall 
be sufficient in the case of each property to pay the costs of the financing of the renewable energy 
improvements, including the costs of bond issuance, debt service and administrative costs of me 
district and the municipality or county in which the district is located. | 

B.. The special assessment shall be levied and collected at the same time and in the same 
manner as property taxes are levied and collected, except to the extent that the district board has 
provided for other imposition and collection procedures. Money derived from the imposition of the 
special assessment shall be kept separately from other funds of the governing body. 

C. Aspecial assessment shall constitute a lien on the property, which shall be effective during 
the period in which the assessment is imposed and shall have poorsty.¢ over all other liens except 
liens for ad valorem property taxes. 
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D. The obligation to pay the special assessment may be prepaid and permanently satisfied, and 
the district board shall coe ons under which this may be achieved. 


‘History: Laws 2009, ch. 180,§ 7. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 180 nae no journment of the legislature. 
effective date, provision, but, pursuant to N, M. Const., art, 


5-18-8. Special assessment bonds. © 


A. A district may issue-one or more series of laabda to provide money. for renewable energy 
improvements to property in the district, and the bonds may be payable from the special assess- 
ments levied pursuant to one or more assessment resolutions. 

B. For any bonds issued pursuant to the Renewable Energy Financing District Act, the district 
board shall prescribe the denominations of the bonds, the principal amount of each issue and the 
form of the bonds and shall establish the maturities, which shall not exceed twenty years, inter- 
est payment dates and interest rates, whether fixed or variable, not exceeding the maximum rate 
stated in the resolution of the district board. The bonds may be sold by competitive bid or negoti- 
ated sale for public or private offering at, below:or above par. The proceeds of the bonds shall be 
deposited with the treasurer, or with a trustee or agent designated by the district board, to the 
credit of the district to be withdrawn for the purposes provided by the Renewable Energy Financ- 
ing District'Act. Pending that use, the proceeds may be invested as determined by the district. The 
bonds shall be made payable as to both principal and interest solely from revenues of the district, 
and shall specify the revenues pledged for such purposes, and shall contain such other terms, con- 
ditions, covenants and agreements as the district board deems proper. _ 

C. No holder of special assessment bonds issued pursuant to the Renewable Energy Financing 
District Act may compel any exercise of the taxing power of the district, municipality or county 
to pay the bonds or the interest on the bonds. Special assessment bonds issued pursuant to that 
act are not a debt or general obligation of the county or the municipality in which the district is 
located, nor is the payment of special assessment bonds enforceable out of any money other than 
the revenue pledged to the payment of the bonds. 

D,; Pursuant to this section, the district may issue and sell refunding bonds to refund any spe- 
cial assessment bonds of the district authorized by the Renewable Energy Financing District Act. 
Refunding bonds issued pursuant to this section shall have'a final maturity date no later than the 
final maturity date of the bonds being refunded. 


History: Laws 2009, ch. 180, § 8. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 180 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


5-18-9. Appointment of directors; qualifications; terms; resumption of 
governance by governing body. 


A. The governing body, at its option, may authorize the appointment of a separate district 
board. In the case of an appointed district board, the directors shall serve an initial term of six 
years. If a vacancy occurs on the district board because of death, resignation or inability of a direc- 
tor to discharge the duties of director, the governing body shall appoint a director to fill the va- 
cancy, who shall hold office for the remainder of the unexpired term until the appointed director's 
successor is appointed or elected. 

B. At the end of the appointed director's initial term, the governing body shall resume gover- 
nance of the district as its board, or, at its option, shall hold an election of directors by majority 
vote of the property owners in the district, pursuant to Section 10 [5-18-10 NMSA 1978] of the 
Renewable Energy Financing District Act, 


History: Laws 2009, ch. 180, § 9. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 180 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art, 
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5-18-10. Notice and conduct of election for district board. 


A. An election pursuant to the Renewable Energy Financing District Act for the purpose of 
election of directors of a district board shall be called by mailing notices to the owners of property 
included in the district not less than twenty days before the election. The property tax assessment 
rolls shall be used to determine the owners of property included in the district. Notice shall also be 
published one time in a newspaper of general circulation in the municipality or county. The notice 
shall state the purpose of the election, the date of the election, the place of holding the election, the 
hours during the day in which the polls will be open and provisions for voting by mail. 

B. Within thirty days after'an election, the district board shall meet: and canvass the returns, 
determining the number of votes properly cast. A majority of the votes cast a the election shall be 
required for election of a member to the district board. 


History: Laws 2009, ch. 180, § 10. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 180 contained no journment of the legislature. F 
effective date provision, but, pursuant to N.M. Const., art, 


5-18-11. Powers and duties of a district. 


A. The district board shall: 

(1) establish guidelines and standards for renewable energy improvements to be made to 
property included in the district; 

(2) establish guidelines and procedures for a property owner, to enter into an japreeguend 
with the district board to include property in the district; 

(3) establish guidelines for the documentation required from a property.owner prior to 
property being included in the district of the owner's contracts or agreements for purchase and 
installation of renewable energy improvements; 

(4) establish the amount of and impose special assessments for the financing of the renew- 
able energy improvements, including the costs of bond issuance, debt service and administrative 
costs of the district and the municipality or county in which the district is located; and 

(5). enter into contracts, agreements and trust indentures to obtain credit enhancement or 
liquidity support for its bonds and process the issuance, registration, transfer and payment of its 
bonds and the disbursement and investment of proceeds of the bonds. 

B. The district board may enter into contracts to carry out the purposes of the district on such 
terms and with such persons as the board determines to be appropriate. 


History: Laws 2009, ch. 180, § 11. IV, § 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 180 contained no journment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art, 


5-18-12. Change in district. 


A. At any time after adoption of a resolution creating a district, property may be added to the 
district at the request of the owner of the property, upon adoption of a resolution of the district 
board. 

B, Property may be deleted from the district only upon request of the property owner and 
adoption of a resolution of intention to do so by the district board. Property within the district that 
is subject to the lien of special assessments or other charges imposed pursuant to the Renewable 
Energy Financing District Act shall not be deleted from the district while there are bonds out- 
standing that are payable by such special assessments or charges. 


History: Laws 2009, ch. 180, § 12. | IV,8 23, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 180 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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5-18-13. Dissolution of district. 


The district may be dissolved by the district board by a resolution of the district board upon a 
determination that the district has no outstanding bond obligations. The district shall not be dis- 
solved if any bonds of the district remain outstanding unless an amount of money sufficient, to- 
gether with investment income thereon, to make all payments due on the bonds either at maturity 
or prior redemption has been deposited with a trustee or escrow agent and pledged to the payment 
and redemption of the bonds. The district may continue to operate after dissolution only as needed 
to collect money and make payments on any outstanding bonds. 


History: Laws 2009, ch. 180, § 13. IV, § 28, was effective June 19, 2009, 90 days after the ad- 
Effective dates. — Laws 2009, ch. 180 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 19 


Franchise and Other Agreements 


Sec. 
5-19-1. Validity of current franchise and right-of-way 
agreements. 


5-19-1. Validity of current franchise and right-of-way agreements. 


Municipal and county franchise and other agreements with public utilities, as.""public utility" 
is defined by Subsection G of Section 62-3-3 NMSA 1978, providing access to public rights of way 
that are in effect as of January 1, 2010, are valid and enforceable agreements, including those that 
provide’ for a payment of fees by the public utility expressed as a percentage of the public utility's 
revenues or otherwise and including expired’ agreements that have continued to be honored by 
both the public utility and the local government according to their terms, regardless of the expira- 
tion date of the agreements, if both the public utility and the local government continue to abide 
by the terms of the expired agreement. 


¥ 


History: Laws 2010, ch. 100, § 1. Emergency clauses. — Laws 2010, ch. 100, § 2 con- 
tained an emergency clause and was approved March 9, 
2010. 
ARTICLE 20 
Regional Air Center Special Economic District 
Sec. Sec 
5-20-1. Short .title. 5-20-6. Revenue bonds; exemption from taxation, 
5-20-2, Definitions. | §-20-7. Bonding authority. 
5-20-38. Creation of a district. §-20-8. Refunding bonds, 
§-20-4: Creation of an authority; members; terms; quali- 5-20-9. Bonds not obligation of the state. 
fications. 5-20-10. Dissolution. 


5-20-5. Authority; powers; duties, 


5-20-1. Short title, 


Sections 1 through 10 [5-20-1 through 5-20-10 NMSA 1978] of this 2019 act may be cited as the 
"Regional Air Center Special Economic District Act", 


History: Laws 2019, ch. 18, § 1. . IV, § 28, was effective June 14, 2019, 90 days after the ad- 
Effective dates, — Laws 2019, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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5-20-2. Definitions. 


As used in the Regional Air Center Special Economic District,Act: 
A. "authority" means the governing body of a district; and 
B. "district" means an industrial air center special economic district governed by an authority. 


History: Laws 2019, ch. 13, § 2. IV, § 23, was effective June 14, 2019, 90 days after the ad- 
Effective dates. — Laws 2019, ch. 18 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


5-20-38. Creation of a district. 


A municipality and the county in which the municipality is located may agree to form a district: 

A. the initial boundaries of which lie within the jurisdiction of the municipality, the county or 
both; 

B. that includes an industrial air center composed of infrastructure associated with a former 
United States military base; and _ 

C. that consists of land and real property formerly Rea Cinta, with the former United States 
military base and other land and real property made part of the district. ye 


History: Laws 2019, ch. 13, § 3. IV, § 23, was effective June 14, 2019, 90 days after the ad- 
Effective dates. — Laws 2019, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


5-20-4. Creation of an authority; members; terms; qualifications. 


A. Amunicipality and county that form a district shall create an authority to govern the district 
that consists of an odd number of members, but not fewer than five or more than nine in number. 

B. .The terms of the members shall be reasonably staggered. Of the members initially ap- 
pointed, that number of members closest to, but not more than, one-half of the membership shall 
serve for two years. The term of all other members shall be four years. - 

C. A member shall not serve more than two consecutive four-year terms on the authority. A 
member who has served two consecutive four-year terms on the authority shall not serve another 
term until after four years following the second term have elapsed. 

D. The authority may authorize a county that borders the county that created the district ora 
municipality or an Indian nation, tribe or pueblo in a county that borders the county that created 
the district to become part of the authority. The municipality and county that created the district 
and any subsequently accepted entities, as set forth in this subsection, may change the member- 
ship of the authority, up to the maximum allowed by Subsection A of this section, and change the 
terms of the members to allow the newly accepted entity to appoint one or more members to the 
authority. 

E. An elected official shall not serve on the authority. A member of the authority shall not 
receive a salary or other compensation from the authority, but the authority may reimburse any 
reasonable expenses incurred by a member in conducting the business of the authority. 

F. Before appointing a person to the authority, an appointing entity shall first determine that 
the person: 

(1) has experience in the field of aviation, business, economic development, finance, com- 
mercial real estate investment or accounting; or 

(2) possesses other qualifications that the entity determines are necessary or appropriate 
for carrying out the duties of the authority; and 

(3) has no direct substantial conflict of interest in the business or operation of the authority. 

G. An authority member shall abstain from an authority vote if the matter voted on poses a 
conflict of interest for the member. A member or employee of the authority shall not: 
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(1) acquire a financial interest in a new or existing business venture or business property 
if the member or employee believes or has reason to believe that the financial interest will be di- 
rectly affected by an official act conducted in that membership or employment capacity; 

(2) use confidential information acquired by virtue of membership on or employment by 
the authority for the member's or employee's or another person's private gain; or 

(3) asa person with a financial or other interest in a business that is party to a contract, 
enter into a contract with the authority without there being public notice of the contract, a competi- 
tive bidding process for entry into the contract and full disclosure of that financial or other interest. 

H. The governing body that appoints a member to an authority may remove the member if it 

determines that the member: 

(1) willfully neglected or refused to perform an official duty; | 

(2) has violated the policies or procedures adopted by the authority; or 

(3) has developed a direct, substantial conflict of interest in the business of the authority. 


History: Laws 2019, ch. 18, § 4. IV, § 28, was effective June 14, 2019, 90 days after the ad- 
Effective dates, — Laws 2019, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


5-20-5. Authority; powers; duties. 


A. An authority is a political subdivision of the state that may, in accordance with law and to 
effectuate the purposes of the district it governs: 

(1) have perpetual existence; 

(2) sue and be sued; 

(3) adopt bylaws, policies and procedures; 

(4) employ a director, who may employ staff as necessary to administer the authority; 

(5) fix the time and place of meetings and the method of providing notice of the meetings; 

(6) make and pass orders and resolutions necessary for governing and managing the au- 
thority and executing the powers of the authority; 

(7) adopt and use a seal; 

(8) create and define the duties of advisory committees; 

(9) enter into contracts and agreements; 

(10) borrow money and issue bonds; 

(11) pledge all or a portion of its revenue to the payment of its bonds; f 

(12) issue refunding revenue bonds to Geis pay or discharge allior part of its out- 
standing revenue bonds; . 

(13) impose liens; 

(14) acquire, dispose of:or encumber real or personal property or interests in real or per- 
sonal property, including leases and easements; 

(15) manage the land and property constituting and associated with the district, including 
by imposing rental charges and fees for the use of that land and property; 

(16) sixty days after delivering written notice to the municipality and county that formed 
the district, exercise the power of eminent domain within the boundaries of the district as pro- 
vided by law for the condemnation of private property for public use with just compensation; 

(17) sell, transfer or convey real or personal property or interests in real or personal 
property acquired by the authority; 

(18) alter the boundaries of the district on the approval of the affected municipality or 
county; 

(19) construct and maintain airport facilities: 

(20) establish standards and long-term development plans; : 

(21) apply to a public or private source e for a loan, grant, guarantee or other type of finan- 
cial assistance; 

(22) exercise the rights and powers necessary or incidental to or implied Hy the specific 
powers granted by this section; and 
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(23) by resolution, delegate to a member or ager of the authority any of its paw ets, except 
the power to: 
(a) adopt carrey ave pelt or ries antes 

(b) . initiate or continue legal action; 
(c) establish policies on the use of revenue; 
(d) acquire real or personal: property or interests in real or paraaeiad property; 
(e) expand the district; or 
(f) issue bonds. 
B. An authority shall: 

(1) govern the district; 

(2) adopt rules to govern its conduct, including standards and procedures for calling emer- 
gency meetings and a conflicts-of-interest policy; 

(8) provide meaningful opportunities for public jingatt on its policymaking; 

(4) accept title to the real and personal property within the area constituting the district's 
initial boundaries; 

(5) use district property to manage airport operations, create jobs and foster economic Ho. 
velopment in all areas it deems appropriate and in the public welfare; and 

(6) comply with all applicable laws, ordinances or rules enacted by the municipaMty or 
county having jurisdiction over the district's land or real property. 


History: Laws 2019, ch. 13, § 5. IV, § 23, was effective June 14, 2019, 90 days after the ad- 
Effective dates, — Laws 2019, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


5-20-6. Revenue bonds; exemption from taxation. 


A. To effectuate the purposes of the district it governs, an authority may issue revenue bonds to: 
(1) encourage the location of commercial, research or industrial or ghier enterprises to a 
district; or 
(2) acquire, purchase, lease, construct or improve Be Sete BoA as or industrial sites 
or buildings or make other capital improvements, including the construction or maintenance of 
energy or pollution abatement or control facilities, as necessary. 

B. An authority may issue special facility revenue bonds backed by a long-term lease of the 
facility to finance a specific tenant facility, 

C. The bonds authorized by the Regional Air Center Special Economie District Act, the income 
from those bonds, mortgages or other security instruments executed as security for those bonds, 
lease agreements authorized by the Regional Air Center Special Economic District Act and rev- 
enue derived from a lease or sale by an authority are exempt from taxation by the state and its 
subdivisions. 


History: Laws 2019, ch. 18, § 6, +5 IV, § 28, was effective June 14, 2019, 90 days after the ad- 
Effective dates. — Laws 2019, ch. 13 contained no ‘ef: _. journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


5-20-7. Bonding authority. 


A. A district may issue revenue bonds, the pledged revenue for which shall be fees, charges, 
lease payments, installment sale payments or other revenue sources by a project for any one or 
more of the purposes authorized by the Regional Air Center Special Economic District Act. 

B. A district may pledge irrevocably any or all of the revenue received by the district to the 
payment of the interest on,and principal of revenue bonds for any of the purposes. authorized in 
the Regional Air Center Special Economic District Act. 

C. Revenues in excess of the annual principal, and interest due on revenue bonds secured by : a 
pledge of revenue may be accumulated in a debt service reserve account. The district may appoint 
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a commercial bank trust department to act as paying agent or trustee of the revenues and to ad- 
minister the payment of principal of and interest on the bonds. 
D.. Except as otherwise provided in the Regional Air Center Special Economic District Act, 

revenue bonds: 

(1). may have interest, daaateok value or any part thereof. nani at intervals or at maturity 
as may be determined by the!authority; 

(2) may be subject to a prior redemption at the district's option at a time and upon terms 
and conditions, with or without the payment of a premium, as determined by the authority;: 

(3) may mature at any time not exceeding thirty years after the date of issuance; 

(4) .may be serial in form and maturity, may consist of one bond payable at one time or in 
installments or may be in another form determined by the authority; 

(5) shall be sold for cash at, above or below par and at a price that results in a net: effec- 
tive interest rate that does not exceed the maximum permitted by the Public Securities Act [6- 
14-1 through 6-14-3 NMSA 1978].and the Public Securities Short-Term Interest Rate Act [6-18-1 
through 6-18-16 NMSA 1978] and. 

(6) «may be sold at public or negotiated adil 

EK. Ataregular or special meeting, the authority may adopt a resolution that: 

(1) declares the necessity for issuing revenue bonds; 

(2) authorizes'the issuance of revenue bonds by an affirmative vote of a majority of all the 
members of the authority; and 

(3) designates the sources of revenues to be plodget to the repayment of the revenue bonds, 


History; Tatea 2019, ch. 13; 87, 1V, § 23, was effective June 14, 2019, 90:days after the ad- 
Effective dates. — Laws 2019, ch, 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art, 


5-20-8. Refunding bonds. 


A.,, A district that has issued bonds in accordance with the Regional Air Center Special Eco- 
nomic District Act may issue refunding bonds for the purpose of refinancing, paying and dis- 
charging all or any part of outstanding bonds for the: 

-,(1) acceleration, deceleration or other modification of the payment of the outstanding 
bonds, including, without limitation, any capitalization of any interest thereon in arrears or about 
to become due for any period not exceeding two years from the date of the refunding bonds; 

(2) purpose of reducing interest costs or effecting other economies; or 
(3) _ purpose of modifying or eliminating restrictive contractual limitations: 
(a) pertaining to the issuance of additional bonds; or 
(b). concerning the outstanding bonds or facilities relating to the outstanding bonds. 

B. A district may pledge irrevocably for the payment of interest, principal and premium, if 
any, on refunding bonds the appropriate pledged revenues, which may be pledged to.an original 
issue of bonds. 

C. Refunding bonds may be issued separately or in combination | in one series or more. 

D. Refunding bonds shall be authorized by resolution. Bonds that are refunded shall be paid 
at maturity or on any permitted prior redemption date in the amounts, at the time and places 
and, if called prior to maturity, in accordance with any applicable notice provisions, all as pro- 
vided in the proceedings authorizing the issuance of the refunded bonds or otherwise appertain- 
ing thereto, except for any such bond that is yoluntarily surrendered ‘for exchange or payment by 
the holder or owner. 

E. The principal amount Hf the refunding bonds may exceed the principal amount of the re- 
funded bonds and may also be less than or the same as'the principal amount of the bonds being 
refunded if provision is duly and sufficiently made for the payment of the refunded bonds. : 

F, The proceeds of refunding bonds, including accrued interest and premiums appertaining 
to the sale of refunding bonds, shall be immediately applied to the retirement of the bonds being 
refunded or placed in escrow in a commercial bank or trust company that possesses and exercises 
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trust powers and that is a member of the federal deposit insurance corporation. The proceeds 
shall be applied to the principal of, interest on and any prior redemption premium due in connec- 
tion with the bonds being refunded; provided that the refunding bond proceeds, including accrued 
interest and premiums appertaining to a sale of refunding bonds, may be applied to the estab- 
lishment and maintenance of a reserve fund and to the payment of expenses incidental to the 
refunding and the issuance of the refunding bonds, the interest on those bonds and the principal 
of those bonds, or both interest and principal as the authority determines. This section does not 
require the establishment of an escrow if the refunded bonds and the amounts necessary to retire 
the refunded bonds within that time are deposited with the paying agent for the refunded bonds. 
Any such escrow shall not necessarily be limited to proceeds of refunding bonds but may include 
other money available for its purpose. Proceeds in escrow pending such use may be invested or 
reinvested in bills, certificates of indebtedness, notes or bonds that are direct obligations of, or the 
principal and interest of which obligations are unconditionally guaranteed by, the United States 
or in certificates of deposit of banks that are members of the federal deposit insurance corporation; 
provided that the par value of the certificates of deposit is collateralized by a pledge of obligations 
or by a pledge of payment that is unconditionally guaranteed by the United States; and further 
provided that the par value of those obligations is at least seventy-five percent of the par value of 
the certificates of deposit. Such proceeds and investments in escrow, together with any interest or 
other income to be derived from any such investment, shall be in an amount at all times sufficient 
as to principal, interest, any prior redemption premium due and any charges of the escrow agent 
payable therefrom to pay the bonds being refunded as they become due at their respective maturi- 
ties or at any designated prior redemption date or dates in connection with which the municipality 
shall exercise a prior redemption option. A purchaser of a refunding bond issued is not responsible 
for the application of the proceeds by the district or any of its officers, agents or employees. 

G. Refunding bonds may bear additional terms and provisions as determined by the district 
subject to the limitations in this section relating to original bond i issues. Test ate bonds are not 
subject to the provisions of any other statute. 

H. District refunding bonds: 

(1) may have interest, principal value or any part thereof payable at intervals or at matu- 
rity, as determined by the authority; 

(2) may be subject to prior redemption at the district's option at a time or times and upon 
terms and conditions with or without payment of premium or premiums, as determined by the 
authority; 

(3) may be serial in form and maturity or may consist of a single bond payable in one or 
more installments or may be in another form, as determined by the authority; and 

(4) shall be exchanged for the bonds and any matured unpaid interest being refunded at 
not less than par or sold at public or negotiated sale at, above or below par and at a price that 
results in a net effective interest rate that does not exceed the maximum permitted by the Public 
Securities Act [6-14-1 through 6-14-3 NMSA 1978]. | 

I. At aregular or special meeting, an authority may adopt a resolution by majority vote to au- 
thorize the issuance of the refunding bonds. 


Ht 


History: Laws 2019, ch. 13, § 8. IV, § 23, was effective June 14, 2019, 90 days after the ad- 
Effective dates. — Laws 2019, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


5-20-9. Bonds not obligation of the state. 


Except as otherwise provided in the Regional Air Center Special Economic District Act, all bonds 
or other obligations issued pursuant to that act are payable solely from the revenues of the district 
that may be pledged to the payment of such obligations, and the bonds or other obligations shall not 
create an obligation, debt or liability of the state or any other of its political subdivisions. No breach 
of any pledge, obligation or agreement or a district shall impose a pecuniary liability or a charge 
upon the general credit or taxing power of the state or any other of its political subdivisions. 
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5-20-10 REGIONAL AIR CENTER SPECIAL ECONOMIC DISTRICT 5-20-10 


History: Laws 2019, ch. 13, § 9. IV, § 23, was effective June 14, 2019, 90 days after the ad- 
Effective dates. — Laws 2019, ch. 18 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


5-20-10. Dissolution. 


The municipality and county that formed the district and any counties, municipalities, Indian 
nations, tribes or pueblos that have become part of the district may, by unanimous vote, agree to 
unwind and dissolve the district and dismiss the authority members if they find the district is not 
meeting the needs of the community in managing airport operations, creating jobs or fostering eco- 
nomic development. The assets and all debts and obligations of the district shall be transferred to 
and assumed by the county or municipality as set forth in the unwinding or dissolution agreement. 


History: Laws 2019, ch. 13, § 10. IV, § 23, was effective June 14, 2019, 90 days after the ad- 
Effective dates. — Laws 2019, ch. 13 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


1323 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


- i P em i et eR >a ee 
He Fen hea vided thiit thee: 

, oad gre oes Cpnalinhindy bo wadlant ace 
an ates out eu ate ms fund. ‘cult the be 


7 


& sty ut 3 Rite ‘CG 
Sit at oe hie 

Sry ‘e 
ie Sib oot af edie et 

: ado}. Weir tine ie | " 

ig {do 
rein ~ ttle: Wissen re Ps. re ed H ae be. Vii ite 
aire elena ose et ee 
ur fe: “et aidngs Use abel See tipat ieee 


| ~ are 
provided that Ube per value oft emuatificates ot pres aaa Snes . 
rly @ pitdye a pay cient, that ia uneonditionally gultrantesd) by the United Stktses anf urthe 
rtaw lide) tnt cle yay woluerad Uotpobligations Is atdenst seyenty-ive percent of the par value 
the emmctienaien a wpa.’ Seek yrve@erls and investuigmts in acrow, together with riage 


SUNT | Ol Nas 


hier incuens - t¢ dary | Teom any Sch investment, shal! tein anarmourt at sll Himes « 
450 premeipal, interest, uny prior redemption premium due and any (sherces of the: meranrcdip nt 
pawihle es ‘oon to pay the honds bathe fefliidedas they tetoredutat (aeir respective m 1 


User or a tay desiganted prior reden aptions dete ar dates in congection with which the municipal 
shall erase a priog recemption option. A piabdhaseér of & refunding béieditveed is not epee 
‘or tue 2applicetian af the sroreada hy thé district or Ret’ , OL 1 officers, agents or empléyess. 
 Sefindting bonds may bers ailditional textos end provisiwns as determined by the axel 
Ghiect to toe & wibtationgs . this section relating fo aigina! bond ise iva, <ipepy e bonds are not” 


po Hue wa iniong ef any hae statute. ‘ scat ore 
:,  ipiris? etifan deg bole ST te "Nha Be 
: 5 eat Mave initereat, orincipal value or any part thereof pavablerat intervals or ata % 
1) eats iowad othe ait aAty) jd ’ ‘ 
% one De s Aes to ) tar ralemptivg ‘at the Gis! rict's opting at etime or die topes - 
WH oo! CORRRone Wyo. heat bay want of brethirie ur pt repulume, ‘as determined by pet 


~ 


sig Ge Serial Gs form areal oraturity or may cnusiet of a ingle bali nayable ii ane of - 

ei negha or many He rh haus thee forth, aw tistermen? od by the authority; aud : 7 

| ows DE ok sagt ged for (oe bonde aid eny tatuted unpaid interest being refiinded a vat : 

an ey RR SOP Ok wet at pubic or es gotdeted sale at; above or below par ahil at a price rel. 

Ss088 inv rivet fatee trgefest. fate that doos Aidt) ee ‘eer tie taaximusa } perniitted by the at Dlic 

Securities ee | Y clens gn 8214-4 NMBA B78) é 

[. At areaulaP dr wie ai tieeting, at authority may Pegi a teedlucnn ey mayor oes 
thorre ie |: HIABOR wl the > wea ey wR rainy 


; es sf ws, ’ J shai | aia oy 


EM eters tdlope QO ly wiles TR ee ys: Sy 438, wis stead vals te, 1890 wee 
Miforttes diee, wee 2019. gh 13 contieinad ne ify: he esac paar b 26 badeiciniee + 
Wise dete hylan a, ccrHnABt 10 MM, Const,.art a ; a. oe vec) See 


fa 7 aia 
af} ie / ‘ A al, ai ig 7 4 : 


SP Hw st nie Tyan of thre viata. pp CASAS a 7 
e agg Bh 2 ri ihe iin tho Rogiavel Ate Center Spedtif Economie Di Distiia 
une wre a oP ‘to that mei a nble sotuby. fram the re 
Ubes? 7 avh aciaigan Mages “re | ey ; he a eee ee 


eat OF poe «id 
a tas ob gaydom, Gln an Habits nt 
His piedige: sdoligatioas ora ement 
ypore es gem nck oF & Wer 


